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PREFATORY  NOTE 

This  volume  contains  all  reports  on  provincial  legislation  made  by  Ministers  of 
Justice  approved  by  the  Governor  in  Council,  but  many  documents  which  would  other- 
wise have  been  included  in  the  volume  were  destroyed  when  the  Parliament  Buildings 
were  burnt  in  1916. 
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Quebec— 8  Geo.  V.,  1'   7-18. 

Nova  Scotia— 6  Geo.   V^.,  1916  (except  Cap.  22). 

Manitoba— 8  Geo.  v.,  1918. 

Albert*— 1  Geo.  V.,  1910  i2nd  Svss.)  (except  Caps.  9,  11,  43,  48). 
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ONTARIO 


59th  VICTORIA,  1896  ,^. 

2nd  Session — 8ti[  Leoislatlre 
(Approved  12  Decemher,  A.D.  1896) 

Department  of  Justice,  Ottawa,  30th  November,  1896. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  of  the 
Province  of  Ontario,  passed  in  the  fifty-ninth  year  of  Her  Majesty's  Reign,  assented 
to  on  the  7th  day  of  April,  1896,  and  received  by  the  Secretary  of  State  for  Canada, 
on  the  22nd  day  of  April,  1896,  and  he  is  of  opinion,  that  with  the  exception  of 
Chapters  16  and  92,  all  the  said  Statutes  may  be  left  to  their  operation  without 
comment. 

The  two  excepted  Chapters,  viz.,  16  and  92,  will  be  reported  upon  separately. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  thf  Province,  for  the  information  of  his 
Government. 

Respeoi .  ully  submitted, 

O.  MOWAT, 

Minister  of  Justice. 

(Approoed  22  Decemher,  1896) 

Department  of  Vuktice,  Ottawa,  30th  November,  1896. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  Report  upon  Chapter  16  of  the 
Statutes  of  the  Province  of  Ontario,  passed  in  the  fifty-niuth  .-Par  of  Her  Majesty's 
Reign  (1896),  assented  to  on  the  7ih  of  April,  1896,  and  received  by  the  Secretary 
of  State  for  Canada  on  the  22nd  day  of  April,  1896: — 

"  An  Act  respecting  the  Canadian  Historical  Exhibition." 

This  Act  provides  for  the  holding  of  an  Historical  Exhibition  within  the  Province 
of  Ontario. 

It  is  enacted  by  section  25,  that  the  Commissioners  shall  have  the  exclusive  right 
of  publishing  catalogues,  photographs,  illustrative  or  descriptive  reports  relating  to 
the  exhibition,  except  as  may  be  stipulated  with  individual  exhibitors,  and  may  grant 
assignments  and  licenses  in  respect  thereof. 

This  provision  appears  to  be  ultra  vires,  because  it  proposea  to  give  copyright, 
and  the  subject  of  copyright  has  been  committed  to  the  exclusive  legislative  authority 
of  the  Parliament  of  Canada.  The  subject  of  copyright  is  also  regulated  by  Imperial 
and  Dominion  Statutes.  The  section,  however,  seems  unlikely  to  do  harm,  and  the 
undersigned,  therefore,  and  in  view  of  the  other  important  provisions  of  the  Act  which 
seem  unpbjectionable,  considers  that  it  is  not  necessary  to  do  more  than  point  out 
the  invalidity  of  the  section,  and  suggest  the  propriety  of  its  repeal  by  the  Legislature 
of  Ontario  at  its  next  session. 

The  undersigned,  therefore,  recommends  that  Chapter  16  be  not  disallowed,  but 
that  a  copy  of  this  report,  if  approved,  be  sent  to  the  Lieutenant  Governor  of  the 
Province  for  the  information  of  his  Government. 

Respectfully  submitted, 

WILFRID  LAURIER, 

Acting   Minister   of  Jut t ice. 
82291—21 
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(Approved  23  March,  A.D.  1897) 
Department  of  Justice,  Ottawa,  15th  March,  1897. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  state  that  in  his  report  of  30th  Novenilber 
last,  upon  the  Statutes  of  the  Legislature  of  the  Province  of  Ontario,  passed  in  the 
fifty-ninth  year  of  Her  Majesty's  reign  (1896),  it  ie  stated  that  Chapter  92  le  ro,=ierved 
for  a  separate  report.  The  said  statute  was  so  reserved  because  the  undersigned 
desired  to  consider  certain  representations  which  had  been  made  to  him  on  behalf  of 
the  Chippewa  Fand  of  Indians,  of  Sarnia,  to  the  effect  that  adequate  provision  had 
not  been  made  by  the  said  Act  for  the  assessment  and  payment  of  damages  suffered 
by  the  Indians  by  reason  of  the  closing  of  Thistle  Street.  Upon  further  inquiry, 
however,  and  upon  considering  the  claims  of  the  Indians,  the  undersigned  has 
reached  the  conclusion  that  the  Act  contains  reasonable  provision  for  the  ascertain- 
ment and  payment  of  all  such  damages,  and  h€  accordingly  recommends  that  the 

Act  be  left  to  its  operation.  '  ,     .      , 

Kespectfully  submitted, 

0.  MO  WAT, 

Minister    of   Justice. 
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60th  YICTORIA,  1897 

3rd  Session — Sth  Legislature 
(Approved  8  Novemher,  A.D.  1897) 
Department  of  Justice,  Ottawa,  2nd  November,  1807. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
Ontario,  passed  in  the  sixtieth  year  of  Her  Majesty's  vcign  (1897),  received  by  the 
Secretary  of  State  for  Canada  on  the  23rd  day  of  April,  1897,  and  has  the  honour  to 
report  that  with  the  exception  of  the  statutes  herein  specially  referred  to,  they  may 
be  left  to  their  operation  without  any  observations. 

The  following  statutes,  however,  appear  to  cill  for  some  observations:— 
Chapter  3     "An  Act  to  provide  for  the  Consolidation  of  the  Statutes  of  Ontario. 
This  Statute  provides  for  the  bringing  into  effect,  by  means  of  a  proclamation  of 
the  Lieutenant  Governor  in  Council,  a  consolidation  of  the  Statutes  of  the  Province 
of  Ontario,  which  has  been  prepared  or  is  heing  prepared  by  Commissioners  appointed 

lUs^provided  that  the  'Oommissioners  in  consolidating  the  Statutes  may  make 
such  alterations  in  their  language  as  are  requisite  in  order  to  preserve  a  uniform 
mode  of  expression,  and  also  such  minor  amendments  as  are  necessary  to  bring  out 
more  clearly  what  they  deem  to  be  the  intention  of  the  Legislature,  or  to  reconcile 
seemingly  inconsistent  enactments,  or  to  correct  clerical  or  typographical  errors  It 
is  also  enacted  that  these  Revised  Statutes  shall  not  be  held  to  operate  as  new  kws 
but  shall  be  construed  and  shall  have  effect  as  a  consolidation  of  the  law  ««  "untamed 
in  the  Acts  and  parts  of  Acts  repealed,  and  for  which  the  Revised  Statutes  are 

'"^' It  "does  not  seem  to  be  intended,  therefore,  that  the  iCommissioners  shall  in  the 
revis  on  make  any  substantial  change  in  the  Statute  law  of  the  Province.    The  yanou 
enacments  with  which  the  Commissioners  have  to  deal  ^^^^ V*""!i  *'"%b«  Tn'ne 
they  were  assented  to.  been  considered  by  the  Government  of  Canada  m  the  manner 
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provided  by  the  Constitution,  and  they  have  beea  left  to  iheir  operation  generally 
without  comment,  but  in  many  cases  subject  to  i  omarks  which  the  Ministers  of  Justice 
liave  thought  proper  to  make  with  regard  to  tLrm. 

The  undersigned  recommends  that  the  Act  be  left  to  its  operation,  the  consoli- 
dated Acts  being  subject  to  the  observations  which  were  made  with  respect  to  the 
Acts  consolidated  when  these  were  originally  enacted. 

Chapter  9.  "  An  Act  respecting  the  Fisheries  of  Ontario." 
This  Chapter  appears  to  contain  a  consolidation  of  the  previous  Statutes  of  the 
Province  respecting  fisheries.  It  does  not  in  various  respects  conform  with  the  view^ 
heretofore  urged  on  behalf  of  Your  Excellency's  Government  in  respect  of  Provincial 
jurisdiction  in  the  matter  of  fisheries,  nor  is  it  in  all  respects  consistent  with  the 
judgment  of  the  Supreme  Court  of  Canada  recently  pronounced  upon  the  fisheries 
reference  as  that  judgment  has  been  understood,  but  the  whole  question  is  now  pending 
before  the  Judicial  Committee  of  the  Privy  Council  upon  appeals  from  the  judgment 
of  the  Supreme  Court  of  Canada  which  have  been  argued. 

The  present  Statute  is  not  to  go  into  operation  until  a  day  named  by  the 
Lieutenant  Governor  in  Council,  and  the  undersigned  assumes  that  the  Provincial 
Government  does  not  intend  to  give  effect  to  the  Statute  until  the  Judicial  Com- 
miUee  has  given  judgment.  He  considers,  therefore,  without  on  the  part  of  the 
Government  admitting  the  Icgielative  authority  of  the  Province  with  respect  to 
the  varioue  provisions  of  this  Statute,  that  the  Statute  may  in  the  meantime  be 
left  to  such  operation  as  it  may  liavo.  It  may  be  necessary,  however,  to  make  a 
further  recommendation  with  respect  to  this  Statute  in  case  judgment  be  pro- 
nounced by  the  Judicial  Committee  within  the  time  limited  for  disallowance. 
Chapter  14.  "An  Act  to  make  certain  amendments  to  the  Statute  Law." 
Section  1  provides  that  in  any  action  respecting  property  or  civil  rights, 
whether  for  damages  or  for  specific  relief,  the  judgment  of  the  Court  of  Appeal  for 
Ontario  shall  be  final,  except  in  certain  cases  therein  mentioned. 

While  it  is  quite  proper  for  the  Legislature  to  declare  that  such  judgment! 
shall  be  final  as  far  as  provincial  jurisdiction  is  concerned,  the  undersigned  desires 
to  point  out  that  it  is  only  the  Parliament  of  Canada  which  can  give  or  take  uwaj 
the  right  of  appeal  to  the  Supreme  Court  of  Canada,  and  that  the  provision  it 
ultra  vires  in  so  far  as  it  intends  to  affect  the  Royal  Prerogative  with  respeot  to 
appeals  or  any  right  of  appeal  to  which  a  party  may  be  entitled  under  authorized 
Dominion  legislation. 

Chapter  38.  "An  Act  to  consolidate  and  amend  the  law  respecting  Building 
Societies  and  other  Loan  Corporations." 

Section  50  provides  that  this  Act  shall  for  all  purposi*  extend  to  aliens. 

Chapter  96.  "An  Act  to  incorporate  the  Fort  Francis  and  Pacific  Railway 
Company." 

Chapter  97 
Company." 

Chapter  98.  "  An  Act  to  incorporate  the  Seine  River,  Foley  and  Fort  Francis 
Telegraph  and  Telephone  Company  of  Ontario." 

Each  of  these  Chapters  contains  a  section  providing  that  aliens  may  be  share- 
holders in  the  Company.  It  is  a  question  whether  this  provision  is  within  the 
■competence  of  a  Provincial  Legislature,  as  the  subjects  of  naturalization  and  aliens 
are  named  amongst  the  matters  belonging  to  the  exclusive  legislative  authority  of 
ihe  Parliament  of  Canada. 

The  undersigned  does  not  consider,  however,  that  the  Statutes  containing  these 
provisions  should  on  that  account  be  disallowed. 

Ohcpter  106.  "An  Act  to  enable  Edward  Spencer  Jeniaon  to  develop  and 
improve  a  Water  Privilege  on  the  Kaministiquia  River." 

This  Chapter  contains  several  provisions  authorizing  the  Company  to  erect 
dams  or  weirs  in  the  Kaministiquia  and  Mattawin  Rivers,  and  to  divert  the  chan- 


"  An  Act  to  incorporate  the  Petewawa  Lumber,  Pulp  and  Paper 
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nels  and  waters  of  these  rivers.  Such  provisions  are  subject  to  the  observations 
which  have  been  heretofore  stated  as  to  the  authority  of  a  Provincial  Legislature 
to  legislate  with  regard  to  the  beds  and  waters  of  the  rivere,  which  are  elaimcil  to 
be  subject  to  the  exclusive  legislative  authority  of  rarliament,  but  following  the 
course  heretofore  pursued  in  regard  to  euch  legislation  and  in  view  of  the  question 
now  ponding  before  the  Judicial  Committee  of  the  Privy  Council,  the  undersigned 
recommends  tliat  tlie  Statute  be  not  disallowed. 

The  undersigned,  therefore,  recommends  that  the  Statutes  mentioned  and 
referred  to  in  this  report  be  left  to  their  operation,  and  that  a  copy  of.  this  report, 
if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  the  Province  for  the 
information  of  his  Government. 

Respectfully  submitted, 

O.   MOWAT, 

Minister  of  Justice. 
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6l8t  VICTORIA,  1898 

4tii  Skssion— 8x11  Legislature 
(Approved  0  September,  1S9S) 

Department  of  Justice,  23Td  August.  1808. 

To  Ills  Excellencn  the  Goienwr  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  Report  "Pon  the  Statutes  of  the 
Province  of  Ontario,  passed  in  the  sixty-first  year  of  Her  Majesty 6  reign  (1898), 
assented  to  on  17th  January,  18i>8,  and  received  by  the  Secretary  of  State  for  Canada 
on  the  24th  February,  1898,  an  follows:—  t     -  c     i    »> 

Chapter  33.     "An  Act  to  prevent  the  spread  of  the  San  Jose  hcale. 

Section  3  provides  that  no  person  shall  import  or  cause  to  be  imported  into  the 
Province  of  Ontario  for  any  purnose  any  plant  infested  with  scale. 

The  undersigned  considers  that  the  validity  of  this  provision  is  questionable, 
but  having  regard  to  the  object    of    the    legislation,    he    does    not  recommend  its 

disallowance.  ,011         t>   •' 

Chapter   r)9.     "An   Act   respecting   the    Chatham    City    and    Suburban    Kauway 

Company,''  and 

Chapter  63.     "An  Act  to  incorporate  the  Smith's  Falls,  Ridoau  and  Southern 

Railway  Company." 

Each  of  these  Statute*  contains  a  provision  in  effect  that,  notwithstanding  any 
other  provision  to  the  contrary  in  any  other  Act.  the  company's  railway  may  cross 
the  railway  of  any  other  company  upon  a  level  therewith,  with  the  consent  of  such 
other  company,  or  with  the  authority  of  the  Railway  Committee  of  the  Privy  Council 

of  Canada.  ...  ,  .,  -.u- 

This  provision  may  doubtless  have  its  operation  with  regard  to  railways  within 
the  exclusive  legislative  authority  of  the  Province,  but  it  should  not  be  construed  to 
appl,>  to  railways  crossing  each  other,  either  one  of  which  is  within  the  legislative 
authority  of  Parliament,  as  in  such  cases  Parliament  has  assumed  exclusive  authority. 
The  Railway  Act  provides  that  such  railways  may  not  cross  each  other  except  by 
leave  of  the  Railway  Committee  of  the  Privy  Council,  and  it  is  doubtful  whether  the 
provision  in  question  is  consistent  in  this  respect  with  the  Railway  Act.  The  under- 
signed has  no  reason  to  suppose,  however,  that  the  Legislature  intended  the  provision 
in  question  to  have  effect  except  to  the  limited  extent  which  he  has  indicated,  and  he, 
♦herefore.  ocjnsiders  that  the  Act  should  not  be  disallowed. 
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The  undersigned  recommends  that  the  remaining  Statutes,  and  aleo  those 
specially  mentioned  in  this  report,  be  left  to  their  operation,  and  that  a  copy  of  this 
report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  the  Province  for 
the  information  of  his  Government. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister   of  Justice. 


62nd  VICTORIA,  1899 

2nd  Session — 9th  Legislatlre. 
(Approved  18  November,  1899.) 

Depahtment  of   JrsTiOE,   Ottawa,   11th   November,   1899. 

To  His  Excellency  the  Governor  General  in  Council: 

The  imdersigned  has  had  under  consideration  the  statutes  of  the  legislature  of  the 
province  of  Ontario,  passed  in  the  62nd  year  of  Her  Majesty's  Reign  (1899),  received 
by  the  HccTetary  of  State  for  Canada  on  15th  April  last,  and  he  has  the  honour  to 
report  that  these  statutes  may  be  left  to  their  operation  without  conunent,  with  the 
exception  of  the  following  m  to  which  the  undereigned  considers  it  necessary  to  make 
some  remarks. 

Chapter  10.     "  An  Act  to  amend  the  Mines  Act." 

By  section  2  of  this  statute  it  is  provided  that  no  person,  firm,  syndicate  or  com- 
pany conducting  a  mining  buainesis  of  any  sort  or  kind  in  the  province  shall  use  the 
word  "  bureau  "  to  describe  the  name  or  title  under  which  such  business  is  carried  on. 

This  section  is  subject  to  two  objections — 

(1)  That  it  is  a  regulation  of  trade  and  commerce,  and  such  regulations  can  only 
be  competently  made  by  the  parliament  of  Canada,  and 

(2)  Parliament  having  authority  to  incorporate  companies  where  their  objects  are 
not  merely  provincial,  nuist  have  the  right  to  assign  to  the  company  auoh  name  as  it 
sees  fit. 

The  undersigned  apprehends  that  a  provincial  legislature  cannot  limit  parlia- 
ment in  the  choice  of  a  name,  and  that  without  infringing  urwn  the  authority  of  par- 
.  liament  in  the  regulation  of  trade  and  commerce,  a  provincial  legislature  cannot  deny 
to  a  company  incorporated  and  named  by  parliament,  the  right  to  carry  on  business  in 
the  province  mciely  beouuse  the  name  of  the  company  is  not  satisfactory  to  the  legis- 
lature of  the  province. 

The  undersigned  does  not  consider,  however,  that  the  objections  so  stated  are  in  the 
present  case  of  sufficient  importance  to  justify  the  disallowance  of  the  statute  which 
contains  many  other  unquestionable  provisions. 

Chapter  a4.  "An  Act  to  improve  the  law  relating  to  the  Fislieries  of  the 
province." 

Sef«tion9  6,  7  and  14  of  this  chapter  seem  to  alTect  somewhat  the  regulation  of  the 
Fisheries. 

The  undersigned  apprehends  that  it  is  row  well  understood  that  a  provincial 
legislature  has  no  right  to  regulate  the  time  or  the  mode  of  fishing,  and  that  provincial 
enactments  affecting  those  matters  must  be  ultra  vires.  He  conceives,  however,  that 
80  far  as  the  present  statute  is  concerned  any  question  which  may  be  raised  may  be 
better  disposed  of  by  the  courts  than  by  action  of  Your  Excellency  in  Council. 

Chapter  92.     "An  Aat  to  incorporate  the  Algoma  Central  Railway  Company." 

Chapter  93.  "  An  Act  to  incorporate  the  Bruce  Mines  and  Algoma  Railway  Com- 
pany." 
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"  An  Act  to  incorporate  the  Haliburton,  Whitney  and  Mattawa  Eail- 


"  An  Act  to  incorporate  the  Nepigon  Railway  Company." 
"  An  Act  to  incorporate  the  North  Lanark  Railway  Company." 
"  An  Act  to  incorporate  the  Thesaalon  and  Grand  Portage  Railway 


Chapter  94. 
way  Company." 

Chapter  98. 

Chapter  100. 

Chapter  103. 
Company."  i 

Chapter  104.  "  An  Act  to  incorporate  the  Thunder  Bay,  Nipigon  and  St.  Joe  Rail- 
way Company." 

Chapter  105.  "  An  Act  to  incorporate  the  Toronto,  Lindsay  and  Pembroke  Rail- 
way Company  " ;  and 

Chapter  106.  "  An  Ant  to  incorporate  the  Worthington  and  Onaping  Railway 
Company." 

These  are  statutes  incorporating  companies,  and  each  of  them  contains  a  provision 
in  efVect  that  aliens  and  companies  incorporated  abroad  may  be  shareholders  in  the 
company  and  entitled  to  vote  on  their  shares  equally  with  British  subjects,  and  also 
eligible  to  office  as  directors  of  the  company. 

Objections  from  the  Dominion  point  of  view  to  similar  provisions  have  been 
frequently  stated  heretofore  by  the  undersigned  or  his  predecessors  in  office,  and  the 
undersigned  does  not  consider  it  necessary  at  present  to  do  more  than  call  attention 
to  previous  reports  upon  similar  statutes. 

For  the  reasons  above  stated  the  undersigned  does  not  consider  it  expedient  to 
recommend  the  disallowance  of  any  of  these  statutes. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  province,  for  the  information  of  his  govern- 
ment. 

Respectfully  'submitted, 

DAVID   MILLS, 

Minister  of  Justice. 


63rd  VIGTORIA,  1900 

3rd  Session — 9th  Legislati  ue. 

Mr.  W.  B.  P.  Parker  to  the  Right  Hon.  Sir  Wilfrid  Laurier.  G.C.M.O.,  M.P.,  P.O. 

Toronto    Canaoa.   13th  September,  1900. 

Dear  Sir,— Herewith  inclosed  is  a  copy  of  a  petition  forwarded  to  the  Honour- 
able the  Secretary  of  State  for  consideration  by  your  government. 

In  view  of  the  urgency  and  importance  of  the  matter,  1  am  sending  you  this  copy, 
and  I  would  also  call  your  attention  to  the  parallel  Act  passed  by  your  government 
in  1897,  being  60-61  Vic,  chap.  17.  Upon  comparing  the  two  Acts,  and  bearing  in 
mind  thivt  the  nomenclature  was  changed  while  the  bill  was  passing  through  the 
Ontario  legislature,  the  license  fee  sought  to  be  imposed  by  the  Ontario  legislature 
is  in  substance  and  reality  an  export  duty,  as  appears  on  the  face  of  the  Act,  but  more 
clearly  by  the  declaration  of  the  Ministers  in  respect  thereto. 

Trusting  that  this  will  receive  your  early  and  serious  consideration. 

I   am,   yours   truly, 

W.   R.   P.   PARKER. 
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Petition  from  W.  R.  P.  Parker  and  others  to  His  Excellency  the  Governor  General  in 

Council. 

To  His  Excellency  the  Right  Honourable  Gilbert  John  Elliot,  Earl  of  Minto,  G.C.M.G.. 
Governor  General  of  the  Dominion  of  Canada,  in  Council  : 


The  petition  or  the  undersigned, 


Showeth  : — 


1.  That  your  petitioners  are  the  owners  of  or  interested  in  nickel  or  nickel  and 
copper  properties  in  the  districts  of  Nipissing  and  Algoma,  in  the  province  of  On- 
tario. 

2.  For  the  most  part  the  said  lands  were  granted  to  your  petitioners  or  to  their 
predecessors  in  title  prior  to  the  year  1891,  and  in  all  cases  the  said  lands  were  go 
granted  in  fee  simple  as  mining  lands,  or  leased  by  letters  patent  under  the  great  seal 
of  the  province  of  Ontario. 

3.  That  by  the  Act  of  the  legislature  of  the  province  of  Ontario,  passed  in  1891 
(known  as  54  Vic,  ch.  8)  certain  royalties  were  imposed  on  all  ores  and  minerals 
mined,  wrought  or  taken  from  the  lands  located,  sold  and  granted  or  leased  by  the 
Crown  after  the  passfrig  of  the  Act,  that  is,  after  the  4th  day  of  May,  1891,  and  in 
the  following  session  of  the  legislature  there  was  by  The  Mines  Act  of  1892  (being 
55  Vic,  ch.  9)  a  declaration  by  Her  Majesty  by  and  with  the  advice  and  consent  of 
the  legislature  in  the  words  following: — 

"AH  royalties,  taxes  or  duties  which  by  any  patent  or  patents  issued  prior  to 
the  4th  day  of  May,  1891,  have  been  reserved,  imposed  or  made  payable  upon 
or  in  respect  of  .any  ores  or  minerals  extracted  from  the  lands  granted  by  sucli 
patents  and  lying  within  this  province,  are  hereby  repealed  and  abandoned,  and 
such  lands,  ores  and  minerals  shall  henceforth  be  free  and  exempt  from  every 
such  royalty,  tax  or  duty." 

And  the  said  declaration  has  been  continued  in  the  various  enactments  in 
regard  to  mining  laws  subseciuently  passed  by  the  province  of  Ontario,  and  is  con- 
tained in  section  3  of  the  present  Mines  Act  (being  Revised  Statutes  of  Ontario, 
chapter  30)  in  the  following  words: — 

"That  such  lands,  ores  and  minerals  shall  be  free  and  exempt  from  every 
such  royalty,  tax  or  duty." 

4.  That  large  amounts  of  money  have  been  expended  and  valuable  rights  acquired 
on  the  faith  of  the  said  declaration  by  the  legislative  assembly  of  the  province  of 
Ontario  and  of  the  said  unconditional  patents  and  leases. 

5.  That  a  large  part  of  the  patented  lands  of  the  districts  of  Nipissing  and 
Algoma  are  held  under  the  Land  Titles  Act  in  force  in  the  province  of  Ontario,  i.e., 
under  what  is  known  as  the  Torrens  System  of  Land  Titles. 

fl.  The  said  Land  Titles  Act  declares:— 

•'The  first  registration  of  any  person  as  owner  of  land  (in  this  Act  referred 
to  as  first  registered  owner)  with  an  absolute  title,  shall  vest  in  the  person  so 
registered  an  estate  in  fee  simple  in  such  land,  together  with  all  rights,  privi- 
legea  and  appurtenances  belonging  or  appurtenant  thereto,  subject  as  follows:— 

1.  To  the  incumbrances,  if  any,  entered  on  the  register. 

2.  To  such  liabilities,  rights  and  interests,  if  any,  as  are  by  this  Act  declared 
for  the  purposes  of  the  Act  not  to  be  incumbrances,  imless  under  the  provisions 
of  this  Act,  the  contrary  is  expressed  on  the  register. 

8.  Where  such  first  registered  owner  is  not  entitled  for  his  own  benefit  to 
the  land  registered,  then  as  between  him  and  any  person  claiming  under  him, 
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to  any  unregistered  estates,  rights,  interests  or  equities  to  which  such  persons 
may  be  entitled;  but  free  from  all  other  estates  and  interests  whatsoever, 
including  estates  and  interests  of  Her  Majesty,  her  heirs  and  successors,  which 
are  within  the  legislative  jurisdiction  of  this  province." 

7.  That  upon  tlie  faitli  of  the  rights  acquired  under  the  said  Act  and  of  the 
absolute  title  so  guaranteed  and  vested,  transactions  involving  large  sums  have  been 
completed  and  large  sums  of  money  invested. 

8.  That  on  the  30th  day  of  April,  1900,  the  Royal  Assent  was  given  to  an  Act 
passed  at  the  last  session  of  the  legislative  assembly  to  amend  the  Minesi  Act  by  which 
sectiofl,  1  of  63  Viet.  (Ont.),  Ch.  13,  what  had  been  section  3  of  the  Mines  Act  (referred 
to  in  paragraph  3  hereof)  is  re[)ealed,  including  the  said  declaration  that  "such  lands, 
ores  and  minerals  shall  be  free  and  exempt  from  every  such  royalty,  tax  or  duty." 

9.  Sections  4,  0,  7,  9,  10,  11  and  13  of  the  said  Act  to  amend  the  Mines  Acl 
(being  (53  Vict.  (Ont."),  Ch.  13,  provide  as  follows: —  * 

"4.  No  owner  of  any  mine  shall  carry  on  the  business  of  mining  for  any  ore 
or  mineral  in  respect  of  which  a  license  fee  is  imposed  without  first  taking  out  a 
license  under  the  provisions  of  this  Act. 

6.  (1)  The  fee  chargeable  for  a  license  shall  be  $10,  unless  a  greater  amount 
is  payable  as  provided  in  the  next  subsection. 

(2)  A  second  or  subsequent  license  shall  not  be  issued  under  this  Act  until 
all  fees  provided  in  section  7  of  this  Act  in  respect  of  the  property  proposed  to  be 
covered  by  such  license  have  been  paid,  and  such  fees  shall  constitute  the  sum 
payable  for  the  issue  of  any  second  or  subsequent  license  in  respect  of  such 
property. 

7.  Every  person  carrying  on  the  business  of  mining  in  this  province  shall 
pay  a  license  fee  upon  the  gross  quantity  of  the  ores  or  minerals  mined,  raised  or 
won  during  the  preceding  year  from  any  mine  worked  by  him,  to  be  paid  to  the 
treasurer  of  the  province  for  the  use  of  the  province  at  the  following  rates,  or 
such  less  rates  as  may  be  substituted  by  proclamation  of  the  Lieutenant 
Governor,  namely: — 

(a)  For  ores  of  nickel,  $10  per  ton,  or  $60  per  ton  if  partly  treated  or  re- 
duced; 

(b)  For  ores  of  copper  and  nickel  combined,  $7  per  ton,  or  $50  per  ton  if 
partly  treated  or  reduced. 

9.  (1)  The  owners  of  the  mine  shall  be  jointly  and  severally  liable  to  the 
Crown  for  the  amount  of  the  license  fees  payable  in  respect  thereof,  and  the 
same  shall  be  recoverable  by  action  at  the  suit  of  Her  Majesty  on  behalf  of 
the  province,  if  not  paid  to  the  treasurer  of  the  province  on  or  before  the  30th 
day  of  April  in  each  year. 

(2)  The  fees  payable  under  this  Act  shall  be  a  charge  upon  the  lands 
(described  in  the  licAise)  on  which  the  mine  is  situa**  and  in  respect  of  which 
such  fees  are  i^ayable,  and  shall  have  priority  over  all  other  charges  thereon; 
and  in  <'ase  the  same  are  not  duly  paid,  proceedings  may  be  taken  for  and  on 
behalf  of  Her  Majesty  to  foreclose  the  estate  and  right  of  all  persons  claiming 
any  interest  in  the  said  property. 

(3)  In  any  action  under  this  section  Her  Majesty's  Attorney  General 
shall  have  the  right  either  before  or  after  the  trial  to  require  the  production 
of  documents,  to  examine  parties  or  witnesses,  or  to  take  such  other  pro- 
ceedings in  aid  of  the  action  as  a  plaintiff  has  or  may  take  in  an  ordinary 
action. 

10.  Where  ores  or  mineral  that  have  been  mined,  raised  or  won  in  this 
province  are  smelted  or  otherwise  treated  in  the  Dominion  of  Canada  by  any 
■process  so  as  to  yield  fine  metal,  or  any  other  form  of  product  of  such  ores  or 
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iiiiiiorals  suitable  for  direct  use  in  the  arts  without  further  treatment,  then 
and  in  every  such  case  the  fees  provided  herein  or  such  proportion  thereof 
as  may  he  fixed  by  the  Lieutenant  Ciovornor  in  Council  shall  be  remitted, 
or  if  collected  shall  be  refunded  under  such  regulations  as  the  Lieutenant 
Governor  in  Council  may  prescribe. 

11 .  Any  person  required  under  this  Act  to  take  out  a  license,  who  works 
or  permits  to  be  worked  any  mine  without  a  license  under  this  Act  covering 
such  mine  shall  forfeit  to  Iler  Majesty  the  sum  of  $50  for  every  day  during 
which  he,  without  the  said  license,  works  or  permits  such  mine  to  be  worked, 
such  sum  to  be  recovered  with  costs  by  ati  action  on  beha^  of  Her  Majesty 
in  any  court  of  competent  jurisdiction. 

13.  (1)  The  provisions  of  sections  4  to  12  of  this  Act  or  of  any  of  them 
may  from  time  to  time  in  whole  or  in  part  be  brought  into  force  and  effect 
by  proclamation  of  the  Lieutenant  Governor  in  Council,  and  until  so  brought 
into  force  shall  not  take  effect,  and  the  Lieutenant  Governor  inay  by  the  pro- 
clamation bringing  any  of  such  provisions  into  force  or  "by  subsequent  pro- 
clamation, substitute  any  less  fee,  for  any  fee  imposed  by  section  7  of  this 
Act,  and  may  also  by  proclamation  direct  that  such  proportion  of  the  said  fees 
as  may  be  deemed  advisable  shall,  subject  to  such  conditions  as  may  be  imposed, 
be  remitted  in  respect  of  ores  or  minerals  refined  in  the  United  Kingdom  or  in 
any  British  colony  or  dependency. 

(2)  No  return  shall  be  made  in  reapect  of  any  fees  paid,  unless  within 
twelve  months  of  the  time  of  payment,  application  is  made  therefor,  and  satis- 
factory evidence  is  furnished  showing  that  the  applicant  is  entitled  to  the  relief 
claimed." 

10.  The  Bill  to  amend  the  said  Mines  Act  as  introduced  in  the  said  legislative 
assembly  provided  for  a  tax  not  only  upon  nickel  and  copper  ores  but  upon  all  other 
ores,  but  the  said  tax,  which  was  a  tax  within  the  meaning  of  the  said  section  3  of  the 
Mines  Act  repealed  as  aforesaid,  was  abandoned  after  introduction,  and  what  is  tanta- 
mount thereto  is  now  under  the  name  of  a  license  fee  authorized  in  respect  only  of 
ores  of  nickel  or  ores  of  nickel  and  copi)er  combined. 

11.  In  the  speech  from  the  Throne  delivered  by  His  Honour  the  Lieutenant  Gov- 
ernor at  the  opening  of  the  session  of  the  Ontario  legislature  on  T'ebruary  14,  1900, 
these  words  were  used: 

"It  is  the  object  and  policy  of  my  government  to  utilize  all  the  natural 
resources  of  our  country  so  as  to  afford  the  largest  scope  for  the  profitable  em- 
ployment of  capital  and  labour  and  thus  furnish  the  markets  of  the  world  with 
finished  articles  instead  of  raw  materials," 

12.  In  introducing  the  said  bill  and  in  moving  th"  second  reading  thereof  in  the 
legislative  assembly  of  the  province  of  Ontario  the  Honourable  the  Commissioner 
of  Crown  Lands  stated  that  the  object  of  such  legislation  was  not  for  the  purpose  of 
raising  a  revenue. 

13.  In  assenting  to  the  said  Act  and  the  other  Acts  passed  at  the  same  session 
of  the  Ontario  legislature.  His  Honour  the  Lieutenant  Governor  in  the  speech  from 
the  Throne  said: — 

"  I  hope  that  the  efforts  of  the  legiailature  to  promote  the  manufacture  of 
refined  nickel  in  the  province  in  the  early  future  will  be  successful." 

The  only  legislation  in  regard  to  refining  of  nif^kel  passed  at  the  said  session  of 
the  Ontario  legislature  is  that  contained  in  the  above-mentioned  Act. 

14.  Your  petitioners  submit  that  it  therefore  appears  that  the  said  Act  was  not 
passed  ia  the  exercise  of  any  power  or  jurisdiction  vested  in  the  Ontario  legislature, 
but  was  passed  for  the  express  purpose  and  with  the  design  of  regulating  the  trade 
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and  commerce  of  Canada,  and  also  for  the  purpose  of  authorizing  the  Lieutenant 
Governor  in  Council  to  impose  what  in  reality  is  an  export  duty  on  nickel  and  nickel 
copper  ore  and  matte  exported  from  the  Dominion  of  Canada. 

15  The  imposition  of  the  said  license  fees,  unless  same  are  remitted  pursuant  to 
section  13  of  the  said  Act.  would  be  fatal  to  the  nickel  industry  of  the  districts  of 
Algoma  and  Nipissing  and  the  menace  to  the  said  industry  contained  in  the  said 
Act  is  extremely  prejudicial.  -^       f 

16  That  if  the  said  Act  is  not  disallowed  by  Your  Excellency  the  8fcu"ty  ot 
property  rights  in  the  province  of  Ontario  will  be  greatly  depreciated  and  the  ditti- 
culties  in  securing  the  investment  of  British  and  other  capital  in  Canadian  enter- 
prises will  be  correspondingly  increased;  in  fact  if  the  provisions  of  sections  4  to  11 
of  the  said  Act  are  put  in  operation  and  become  effective  and  the  license  fees  men- 
tioned in  section  7  are  exacted  from  the  owners  of  lands  granted  prior  to  the  Passmg 
of  the  said  Act.  no  investment  of  British  or  foreign  capital  in  Canada  could  there- 
after be  considered  secure.  ,     ,     .  "     .       a   ^     ju-  -i.  +„ 

17  Acts  of  local  legislatures  are  by  the  British  North  America  Act  subject  to 
disallowance  by  Your  Excellency  in  Council  within  one  year  from  ^^^  J.f XLd  Your 
but  your  petitioners  are  advised  that  if  the  said  Ontario  Act  is  not  d^««;"«jf  J«"J 
Excellency  in  Council  will  have  no  authority  to  disallow  Orders  in  Council  which 
may  subsequently  be  -passed  pursuant  to  the  said  Act.  -j  u     *i,„ 

18.  The  said  Act  if  not  disallowed  by  Your  Excellency  or  declared  void  by  the 
courts  would  authoriz-^  the  Lieutenant  Governor  in  Council:— 

(a)  To  impose  license  fees  which  would  practically  amount  to  the  confisca- 
tion of  your  petitioners'  lands  without  any  compensation  therefor. 

(6)  To  impose  export  duties  upon  ores  of  nickel  and  ores  of  copper  and 
nickel  combined  and  upon  mattes  thereof,  in  contravention  of  the  P;;""^  «f 
the  British  North  America  Act  by  ^hich  such  power  is  exclusively  conferred  on 
the  Dominion  parliament. 

(c)  To  enforce  such  export  duties  as  a  charge  upon  the  lands  from  which 
such  ores  are  mined,  raised  or  won. 

(d)  To  discriminate  against  British  industry  and  enterprise. 

(e)  To  prevent  matte  produced  from  Ontario  nickel  ores  or  copper  and 
nickel  ores  being  trcited  in  any  refinery  situate  in  Great  Britam  or  any  other 
part  of  the  British  empire  outside  of  Canada. 

19  If  not  disallowed  the  said  Act  will  tend  to  discourage  and  prevent  tbe  inv^t^ 
ment  of  Brit Ih  capital  in  the  Canadian  nickel  industry,  in  the  success  of  which 
Tour  petitioners  are' greatly  interested,  and  will  also  assist   -J-^^^.l^^  ^f 
capital   and  enterprise  to   the  development  and   working  of   the  nickel  deposits 
New  Caledonia.  Germany.  Norway  and  Spain. 

20  The  injurious  effect  of  the  said  Act  (if  not  disallowed)  upon  the  trade  and 
commerce  and  ako  upon  the  credit  of  the  Dominion  of  Canada  will  be  exceedingly 

*^'^"21    Wherefore  your  petitioners  pray  that  the  said  Act,  being  63  Vic.   (Ont.) 
Chan    13    entSed  "  An  Act  to  amend  the  Mines  Act."  may  be  disallowed  pursuant 
to  the  autliorUy  vested  in  Your  Excellency  in  Council  by  the  British  North  America 
Act. 

And  your  petitioners  will  ever  pray.  r  nr  n  • 

A  eimilar  petition  was  also  received  from  Messrs.  F.  F.  Lemieux,  Geo.  J.  McCain. 
Thos.  Cleniow  and  28  othens. 
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From   the  Secretary  of  the   Canadian   Manufacturers'  Association   to   the   Hon.   the 

Secretary  of  State. 

Toronto,  29th  October,  1900. 

Dear  Sir, — The  recent  legislation  passed  by  the  province  of  Ontario  providing 
for  the  taxation  of  extra-provincial  companies  is  causing  widespread  dissatisfaction 
among  many  manufacturers  doing  business  in  this  province. 

Thie  dissatisfaction  is  particularly  keen  in  the  case  of  thoee  companies  that  are 
incorporated  under  Dominion  charter,  because  they  believe  that  in  seeking  incorpora- 
tion in  this  way  that  they  would  be  able  to  do  business  in  any  part  of  the  Dominion, 
and  so  feel  especially  grieved  that  they  should  be  compelled  to  pay  this  tax  now. 

It  seems  to  operate  most  injuriously  in  the  case  of  those  manufacturers  situated 
in  the  province  of  Ontario  and  doing  business  under  Dominion  charter,  who  have 
been  carrying  on  a  manufacturing  business  in  this  province  for  years,  and  conse- 
quently feel  that  this  tax  now  placed  upon  them  is  unfair,  and  places  them  at  a  dis- 
advantage to  their  other  competitors. 

Our  association  therefore  is  anxious  to  find  out  how  far  this  Act  is  going  to 
operate  to  the  prejudice  of  companies  of  this  kind,  and  for  this  purpose  I  write  to 
obtain  from  you,  if  possible,  a  list  of  the  companies  that  have  been  incorporated 
under  Dominion  charter. 

I  am  not  sure  that  you  have  this  list  in  any  form  that  is  readily  accessible,  but 
if  you  have,  I  would  be  pleased  to  see  a  full  list.  If,  however,  you  have  not,  I  am 
particularly  interested  in  securing  a  list  of  the  manufacturing  companies  that  have 
been  incorporated  under  Dominion  charter,  and  would  be  particularly  obliged  if  you 
could  favour  me  with  this. 

On  behalf  of  the  Canadian  Manufacturers'  Association. 

Your  obedient  servant, 

T.  A.  RUSSELL,   ' 

Secretary. 

(Approved  9  October.  A.D.  1000) 
Department  of  Justick,  Ottawa,  24th  September,  1900. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  there  has  been  referred  to  him 
copies  of  the  petition  addressed  to  Your  Excellency  in  Council  which  was  forwarded 
to  the  Prime  Minister  by  Mr.  W,  R.  P.  Parker,  Toronto,  apparently  on  behalf  of  the 
owners  or  others  interested  in  nickel  or  nickel  and  copper  property  in  the  district  of 
Nipiesing  and  Algoma,  in  the  province  of  Ontario,  in  which  the  petitioners  pray  that 
the  Act,  03  Victoria,  chapter  13,  province  of  Ontario,  entitled  "An  Act  to  amend 
the  Mines  Act,"  may  be  disallowed. 

I  have  the  honour  to  recommend  that  before  any  further  action  be  taken  a  copy 
of  this  petition  be  referred  to  the  Lieut€nant  Governor  of  Ontario  for  the  observa- 
tions of  hia  Government  thereon. 

Respectfully  submitted, 

DAVID  MILLS, 
Minister  of  Justice. 

The  Deputy  Minister  of  Justice  to  the  Deputy  Minister  of  Marine  and  Fisheries 

Department  op  Justice,  Ottawa,  22nd  November,  1900. 

Sir, — I  have  the  honour  to  call  your  attention  to  an  Act  passed  at  the  last  seeaion 
of  the  Ontario  legislature,  68  Vic,  Ch,  60,  intituled:  "An  Act  respecting  the  Fisheriee 
of  Ontario." 
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You  will  observe  that  there  are  a  number  of  provisions  in  this  Act,  as  for  instance, 
sections  13,  34,  38  and  39,  et  seq,  which  profess  to  regulate  the  provincial  fisheries, 
and  seem,  therefore,  to  be  ultra  vires  under  the  decision  of  the  judicial  committee  in 
the  fisheries  case.  It  will  be  necessary  shortly  for  the  Minister  of  Justice  to  report 
upon  this  statute  to  His  Excellency  in  Council,  and  attention  will,  of  course,  be  drawn 
to  the  unconstitutionality  of  these  provisions,  but  what  I  would  like  first  to  ascertain 
is  whether  these  so  far  interfere  with  or  affect  the  policy  of  your  department,  or  the 
administration  of  the  fishery  laws  and  regulations  of  the  Dominion,  as  in  the  opinion 
of  the  Minister  of  Marine  and  Fisheries  to  call  for  disallowance.  In  the  absence  of 
necessity  for  the  exercise  of  that  power  it  is  quite  likely  that  this  department  might 
perhaps  be  satisfied  to  call  attention  to  these  provisions,  point  out  their  invalidity 
and  suggest  their  repeal,  leaving  it  to  the  persons  affected,  in  case  the  province  should 
retain  these  provisions,  to  set  up  their  rights  in  the  courts.  I  will  withhold  further 
action  with  regard  to  this  statute  until  I  receive  the  views  of  your  department,  but 
this  matter  should  be  attended  to  without  undue  delay  as  the  time  for  disallowance 
is  running,  and  a  proposition  to  disallow  would  doubtless  lead  to  some  preliminary 
correspondence  with  the  provincial  authorities. 

■   ]  have,  &c., 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 


The  Deputy  Minister  of  Marine  and  Fisheries  to  the-  Deputy  Minister  of  Justice. 
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Department  of  Marine  and  Fisheries,  Ottawa,  28th  December,  1900. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  22nd 
ultimo,  calling  the  attention  of  this  department  to  an  Act  passed  at  the  last  session 
of  the  Ontario  legislature,  63  Vic,  Ch.  50,  intituled :  "An  Act  respecting  the  Fisheries 
of  Ontario";  and  asking  whether  certain  specified  sections  of  this  Act,  which  profess 
to  regulate  the  provincial  fisheries,  so  far  interfere  with  or  affect  the  policy  of  this 
department  or  the  administration  of  the  fishery  laws  and  regulations  of  the  Dominion 
as,  in  the  opinion  of  the  Minister  of  Marine  and  Fisheries,  to  call  for  disallowance. 

Having  carefully  looked  into  the  matter,  I  am,  by  direction  to  state  that  this 
department  is  of  opinion  that  the  provisions  of  the  Act  to  which  you  refer  are  calcu- 
lated seriously  to  interfere  with  the  policy  of  this  department,  and  the  administra- 
tion of  the  fishery  laws  and  regulations.  The  position  this  department  has  always 
taken  is,  that  under  the  decision  of  the  Privy  Council,  the  exclusive  power  to  make 
regulations  is  vested  in  them,  and  there  is  no  co-ordinate  provincial  power,  nor  any 
power  in  the  local  government  to  authorize  interference  with  the  regulations  made  by 
this  department.  If  such  power  existed  and  the  provincial  authorities  could  interfere 
with  the  close  seasons  as  established  by  this  department,  or  ignore  the  regulations  in 
whole  or  in  part,  the  entire  policy  of  this  department  would  probably  be  defeated. 

In  regard  to  the  minimum  size  of  fish  allowed  to  be  taken,  the  power  to  regulate 
is  clearly  vested  in  the  Dominion  and  not  in  the  provincial  authorities,  and  for  this 
and  other  reasons  it  would  therefore  seem  to  be  advisable  to  disallow  the  Act,  rather 
than  to  leave  it  to  the  persons  affected  to  set  up  their  rights  in  the  courts,  in  case  the 
province  should  retain  these  provisions  after  you  had  pointed  out  their  invalidity  and 
suggested  their  repeal.  That  the  Dominion  government  should  not  rest  satisfied  with 
a  mere  protest  in  the  present  case  is  evident  from  the  fact  that  the  provincial  authori- 
ties seem  to  be  of  opinion  that  regulations  defining  the  close  season  and  the  implements 
with  which  fish  should  be  taken  are  all  that  are  vested  in  the  Dominion,  and  that  the 
powers  vested  in  the  Dominion  may  be  indirectly  defeated  or  rendered  nugatory  by 
the  exercise  of  similar  powers  on  the  part  of  the  province  in  its  capacity  as  proprietor 


G( 


*l«- 


1900 


i$ 


or  owner  of  the  fishery.  The  department  holds  as  a  matter  of  policy  that  the  exclusive 
power  to  regulate  the  fisheries  must  be  preserved,  and  must  not  be  permitted  to  be 
infringed  upon.  It  would  be  better  at  the  outset  to  let  it  be  clearly  and  firmly  known 
what  the  position  of  the  Dominion  government  is  on  this  point.  '" 

I  am,  &c., 

F.    GOUDREAU, 
Deput},    Minister    of    Marine   and    Fisheries. 
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Copy  of  a  proposed  Report  of  the  Minister  of  Justice,  submitted  a^f  a  statement  of 

ohjections  to  the  Premier  of  Ontario. 

Department  of  Justice,  Ottawa,  22nd  November,  1!K)0. 

The  undersigned  has  had  under  consideration  chapter  24  of  the  statutes  of  the 
province  of  Ontario,  passed  in  the  sixty-third  year  of  Her  Majesty's  reign  (1900), 
assented  to  30th  April,  and  received  by  the  Secretary  of  State  on  18th  May,  intitulor 
"An  Act  respecting  the  Licensing  of  Extra  Provincial  Corporations." 

The  term  "extra  provincial  corporations''  is  defined  by  this  Act  to  mean  "a  cor- 
poration created  otherwise  than  by  or  under  the  authority  of  an  Act  of  the  legisla- 
ture of  Ontario." 

Section  2  mentions  certain  classes  of  extra  provincial  corporations  which  are  not 
required  to  take  out  any  license  under  the  Act.  These  include  corporations  licensed 
or  registered  under  the  provisions  of  "The  Ontario  Insurance,"  or  of  "The  Loan  Cor- 
porations Act,"  and  corporations  liable  to  payment  of  taxes  imposed  by  chapter  8  of 
the  Ontario  statutes  for  1899,  intituled  "An  Act  to  supplement  the  revenues  of  the 
Crown  in  the  province  of  Ontario." 

Section  3  mentions  certain  classes  of  extra  provincial  corporations  which  are  re- 
quired to  take  out  license  under  the  Act.  These  include  corporations  other  than  those 
mentioned  in  section  3  created  by  or  under  the  authority  of  (a)  an  Act  of  the  legis- 
lature of  the  old  province  of  Canada,  or  by  royal  charter  of  the  government  of  that 
province  authorized  to  carry  on  business  in  Upper  Canada  but  not  carrying  on  busi- 
ness in  Ontario  at  the  date  of  the  commencement  of  this  Act;  (fc)  an. Act  of  the 
Dominion  of  Canada  and  authorized  to  carry  on  business  in  Ontario,  and  (c)  extra 
provincial  corporations  not  coming  within  any  of  the  classes  enumerated  in  sections 
2  and  3,  which  latter  would  include  corporations  created  and  authorized  by  the  parlia- 
ment of  the  United  Kingdom. 

It  is  provided  by  section  6,  as  to  extra  provincial  corporations  required  under 
the  provisions  of  section  3  to  take  out  a  license,  that  none  of  these  shall  cairy  on 
within  Ontario  any  business,  unless  and  until  a  license  under  this  Act  so  to  do  has 
been  granted,  and  unless  such  license  is  in  force;  provided  that  the  taking  of  orders 
for  or  the  buying  or  selling  of  goods  by  travellers  or  by  correspondence,  if  the  cor- 
poration have  no  resident  agent  or  representative  and  no  office  or  place  of  business  in 
Ontario,  shall  not  he  deemed  a  carrying  on  of  business  within  the  meaning  of  the 
Act. 

Section  1  enacts  that  an  extra  provincial  corporation  required  to  take  out  a 
license  may  apply  to  the  Lieutenant  Governor  in  Council  for  a  license  to  carry  on 
its  business  or  part  thereof  and  exercise  its  powers  or  part  thereof  in  Ontario,  and 
upon  the  granting  of  such  license  such  corporation  may  thereafter,  while  such  license 
is  in  force,  carry  on  in  Ontario  the  whole  or  such  parts  of  its  business  and  exercise  in 
Ontario  the  whole  or  such  parts  of  its  powers  as  may  be  embraced  in  the  license, 
subject,  however,  to  the  provisions  of  the  Act,  and  to  such  limitations  and  conditions 
as  may  he  apecified  in  the  license.  The  following  section  authorizes  the  Lieutenant 
Governor  in  Council  to  make  regulations  respecting,  among  other  things,  the  forms 
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of  licenses,  powers  of  attorney,  applications,  notices,  statements,  returns  and  other 
documents  relating  to  applications  and  other  proceedings  under  the  Act,  and  also  to 
make  orders  with  respect  to  particular  cases  where  the  general  regulations  may  not 
be  applicable,  or  where  they  would  cause  unnecessary  inconvenience  or  delay. 

It  is  to  be  observed  here  that  these  corporations  are  forbidden  by  the  Act  to  do 
business  in  the  province  without  license,  and  although  it  would  appear  from  the 
above-mentioned  seciionc  and  section  4  that  it  would  be  the  duty  of  the  provincial 
government  to  issue  licenses  to  sfuch  corporations  upon  their  complying  with  the  pro- 
visions of  the  Act  and  the  regulations,  yet  the  licenses  may  be  subject  to  limitations 
and  conditions,  the  nature  of  which  are  not  stated  in  the  Act,  and  which  depend  upon 
regulations  to  be  made  from  time  to  time  by  the  Lieutenant  Governor  in  Council; 
and  further,  that  special  limitations  and  conditions  may  be  imposed  in  particular 
cases,  so  that  there  must  be  considerable  uncertainty  as  to  how  far  a  corporation 
would  be  licensed  in  any  case  to  carry  on  the  business  intended  or  authorized  by  it^ 
charter. 

Section  13  authorizes  the  Lieutenant  Governor  in  Council  to  suspend  or  revoke 
any  license  in  whole  or  in  part  for  default  in  observing  or  complying  with  the  limita- 
tions and  conditions  of  the  license. 

Section  14  provides  a  penalty  against  any  corporation  required  to  take  out  a 
license,  for  carrying  on  business  without  such  license  and  renders  such  corporations 
while  unlicensed,  incapable  of  maintaining  any  action,  suit  or  other  proceeding  in 
the  courts  of  Ontario  in  respect  of  any  contract  made  within  the  province  or  in  con- 
nection with  business  carried  on  contrary  to  the  provision  of  section  6. 

Section  18  establishes  fees  to  be  taken  upon  the  granting  of  licenses. 

The  question  as  to  the  right  of  a  provincial  legislature  to  limit  the  authority 
granted  to  a  corporation  by  the  Imperial  parliament  or  the  parli^^ment  of  Canada  has 
heretofore  on  several  occasions  been  considered  by  the  governr      t  of  Canada. 

The  undersigned  apprehends  that  no  argument  is  required  establish  the  invali- 
dity of  such  a  provincial  Act  so  far  as  concerns  the  powers  conferred  by  the  parlia- 
ment of  the  United  Kingdom,  the  Acts  of  which,  where  intended  to  apply  to  a  colony 
or  province,  must  in  all  cases  be  paramount.  The  undersigned  conceives  that  it  is 
equally  beyond  provincial  authority  to  prevent  or  in  anywise  limit  the  exexrcise  of 
the  powers  of  a  company  conferred  by  the  parliament  of  Canada  relating  to  any  of 
the  subjects  specially  enumerated  in  section  91  of  the  British  North  America  Act. 
In  both  these  cases  the  incompetency  of  the  provincial  legislatures  has  been  already 
affirmed  by  the  Dominion  government. 

Your  Excellency's  government  is  now,  however,  perhaps  for  the  first  time  called 
upon  to  deal  with  a  provincial  Act  which  is  clearly  intended  to  prevent  all  Dominion 
corporations,  save  those  falling  within  the  classes  mentioned  in  section  2  of  the  present 
Act,  from  doing  any  business  within  the  province,  unless  thereunto  licensed  by  pro- 
vincial authority,  and  which  is  intended  further  to  confer  a  discretion  upon  the  pro- 
vincial government  as  to  the  conditions,  terms  and  limitations  upon  which  such 
licenses  may  be  granted,  the  exercise  of  which  discretion  may  involve  limitation  of 
the  powers  which  parliament  has  conferred  and  requirements  which  may  render  the 
execution  of  those  powers  burdensome  or  unprofitable. 

In  1887,  Sir  John  Thompson,  then  Minister  of  Justice,  had  occasion  to  report 
upon  an  Act  of  the  province  of  Quebec,  ,49-50  Vic,  Ch.  39,  intituled:  "An  Act  to 
authorize  certain  corporations  and  individuals  to  loan  and  invest  money  in  this  pro- 
vince." He  stated  that  the  right  of  the  Dominion  parliament  to  establish  a  corporation 
having  powers  and  civil  rights  in  more  than  one  province  had  been  most  conclusively 
established;  that  the  power  of  provincial  legislatures  in  regard  to  the  establishment 
of  corporations  was  limited  by  section  92  of  the  British  North  America  Act  to  the 
incorporation  of  companies  with  provincial  objects  and  matters  of  a  merely  local 
and  private  nature  in  the  province,  while  the  powers  of  the  Dominion  parliament 
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extend  to  all  matters  not  coming  within  the  clasaes  of  subjects  assigned  exclusively  to 
the  legislatures,  and  that  it  followed,  therefore,  that  a  statute  relating  to  the  incorpora- 
tion of  a  company  which  was  beyond  the  authority  of  a  provincial  legislature  would 
be  within  the  competency  of  parliament.  The  minister  stated  further  that  the  right  of 
a  corporation  so  created  by  the  federal  authorities  to  hold  lands  or  to  make  contracts 
in  the  several  provinces  in  which  it  is  established  as  a  civil  person  might  be  dependent 
upon  the  general  law  of  each  province  as  to  corporations,  but  could  not,  in  his  opinion, 
be  restricted  by  any  provincial  legislation  aimed  at  corporations  established  by  the 
federal  parliament,  and  he  quoted  high  judicial  decisions  in  support  of  these  views. 
Sir  John  Thompson  would  have  recommended  the  disallowance  of  this  statute  had  it 
contained  the  provisions  which  the  present  statute  does  prohibiting  Dominion  com- 
panies from  doing  business  without  a  license.  He  stated  as  the  ground  for  refraining 
to  recommend  disallowance  that  while  the  statute  empowered  the  provincial  secretary 
to  issue  licenses  to  the  companies  referred  to  and  proposed  to  convey  authority  to  such 
companies  to  do  business  under  such  licenses,  it  did  not  contain  any  negative  provision 
forbidding  the  companies  to  do  business  without  license,  and  that  it  did  not  establish 
any  penalty  for  non-compliance.  The  minister  considered,  therefore,  that  the  Act 
seemed  incapable  of  doing  ^harm  or  obstructing  the  operation  of  companies  duly 
authorized  or  doing  business  within  the  scope  of  their  lawful  constitutions,  except 
in  so  far  as  it  might  raise  doubts  as  to  the  necessity  for  such  a  license.  This  report 
of  the  Minister  of  Justice  was  approved  by  His  Excellency  in  Council  on  9th  August, 
1887,  and  is  printed  on  pages  339  to  342  of  the  compilation  of  Dominion  and  provincial 
legislation,  1867-95. 

In  1891  upon  the  recommendation  of  Sir  John  Thompson  a  statute  of  the  province 
of  Manitoba,  53  Vic,  Ch.  23,  intituled:  "An  Act  to  authorize  companies,  institutions 
or  incorporations  incorporated  out  of  this  province  to  transact  business  therein  "  was 
disallowe'l,  and  the  minister  in  his  report  recommending  disallowance  referred  to  his 
previous  report  upon  the  Quebec  statute,  49-50  Vic,  Ch.  39,  and  he  remarked  that  for 
the  reasons  therein  stated  the  Act  then  under  review,  in  sc  far  as  it  related  to  com- 
panies having  the  powers  mentioned  in  the  Act  by  virtue  of  legislation  from  the  parlia- 
ment of  the  United  Kingdom  or  from  the  parliament  of  Canada,  was  ultra  vires  of  a 
provincial  legislature,  and  upon  that  reason,  as  well  as  the  further  reasons  stated  in 
his  report,  he  based  his  recommendation.  The  report  of  the  Minister  of  Justice  was 
approved  by  His  Excellency  in  Council,  4th  April,  1891,  and  is  printed  in  the  volume 
aforesaid  at  pages  941  to  945. 

In  1896  another  statute  of  the  province  of  Manitoba,  58  Victoria,  cap.  4,  intituled 
"An  Act  respecting  corporations  incorporated  out  of  Manitoba,"  was  disallowed  by 
His  Excellency  in  Council  because  of  the  incompetency  of  the  legislature  to  limit  or 
forbid  the  exercise  of  powers  lav?fully  conferred  by  the  parliajment  of  Canada.  Reports 
of  the  Ministers  of  Justice  of  the  time  holding  these  views  were  approved  by  His 
Excellency  in  Council  on  8th  November,  1895,  and  12th  March,  1896.  These  reports 
and  the  correspondence  connected  therewith  are  printed  at  pages  1005  to  1010  of  the 
above-mentioned  volume. 

Afterwards  still  another  statute  was  enacted  by  the  legislative  assembly  of  Mani- 
toba, 60  Vic,  cap.  2,  containing  all  the  provisions  which  occasioned  the  disallowance 
of  the  Act  58-59  Vic,  cap.  4.  Sir  Oliver  Mowat,  then  Minister  of  Justice,  in  his 
memorandum  of  15th  November,  1896,  pointed  out  that  it  had  been  held  that  the 
Dominion  had  power  to  incorporate  a  company  for  the  whole  Dominion,  though  the 
objects  of  the  company  were  provincial,  a  provincial  legislature  having  no  power  to 
authorize  a  company  to  do  business  outside  of  the  province.  He  stated  that  it  was 
unnecessary  at  that  time  to  express  any  opinion  as  to  whether  a  provincial  legislature 
might  require  that  a  license  should  be  obtained  by  such  company  before  it  could  do 
business  in  the  province,  but  that  there  could  be  no  doubt  that  where  a  company  was 
incorporated  by  the  Dominion  in  the  exercise  of  any  one  or  more  of  its  special  and 
exclusive  powers  of  legislation  enumerated  in  section  91  of  the  British  North  America 
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Act,  a  provincial  legislature  had  no  authority  to  impose  any  such  conditions.  This 
Act  was  afterwards  disallowed  upon  the  report  of  the  undersigned  concurring  in  the 
view  of  his  predecessor,  which  report  was  approved  by  His  Excellency  in  Council  on 
14th  March,  1898.  The  particular  point  upon  which  the  disallowance  of  the  two  latter 
statutes  proceeded  was  the  incapacity  of  a  provincial  legislature  to  limit  or  affect 
the  operation  of  Dominion  statutes  enacted  in  the  execution  of  any  of  the  powers 
particularly  enumerated  in  section  91.  The  present  statute  is  open  to  the  same  objec- 
tion, althougli  not  so  far  reaching,  because  under  section  2  of  the  Act  in  question  some 
Dominion  companies  have  been  excepted  from  the  operation  of  the  Act. 

It  has  been  the  policy  of  the  parliament  and  government  of  Canada  for  many 
years,  in  the  exercise  of  undoubted  constitutional  rights,  to  incorporate  companies  f<ir 
the  p'.irpose  of  doing  business  thr-'ughout  the  Domin:on  or  in  two  oi  more  provir^  , 
thereof,  not  only  as  to  matters  relating  strictly  to  the  enumerated  subjects  of  Domin- 
ion jurisdiction,  but  also  as  to  those  matters  which,  if  limited  to  the  territory  of  any 
one  province,  would  be  within  tlie  exclusive  legislative  authority  of  that  province. 
This  jurisdiction  in  the  Dominion  arises,  in  the  opinion  of  the  undersigned,  n(.)t  only 
under  the  general  authority  of  the  Dominion  relating  to  the  pea<'e,  order  and  good 
government  of  Canada,  but  also  as  affecting  the  regulation  of  trade  and  conuucrce, 
a  subjcj't  specially  assigned  to  the  exclusive  legislative  authority  of  Canada. 

In  the  case  of  the  Citizens'  and  Queen  Insurance  Co.  vs.  Parsons  (1  Cartwright. 
at  i)uge  278),  tlie  Judicial  Cominitlee  of  the  Privy  Council  held  that  the  regulation 
of  trade  and  <'onimerce  would  include  the  regulation  of  trade  in  matters  of  interpro- 
vin.'ial  concern,  and,  it  may  he,  would  include  the  general  regulation  of  trade  affect- 
ing tiie  wliole  Dominion.  It  has  also  been  held  by  the  same  authority  that  the  par- 
liament of  Canada  alone  can  con.stitute  a  corporation  with  pcwer  to  carry  on  busi- 
ness throughout  the  Dominion  (Loranger  vs.  Colonial  Building  and  Investment  As- 
sociation, 3  Cartwright  at  page  128),  Tiiis  latter  statement  refers  to  v^ompanics  in- 
corporated not  under  the  (powers  conferred  within  the  scope  of  any  of  the  subjects 
.■specially  enumerated  in  section  91,  but  to  com))anies  the  incorporation  of  wliich 
l)Ut  for  the  fact  that  their  ))owers  or  capacity  to  do  business  are  to  extend  beyond 
the  limits  of  any  one  province,  would  te  solely  within  provincial  auth'orit.y. 

In  the  ease  of  the  liquor  prohibition  appeal  (189(1  Appeal  Cases  at  page  363)  Lord 
Watson  delivering  the  opinion  of  the  committee  and  referring  to  the  Citizens'  and 
Queen  Insurance  Company  vs.  Parsons,  says,  "It  was  detndod  that  in  the  abaence  of 
legislation  upon  tliis  subject  by  the  Canadian  parliament,  tht,  legislature  of  Ontario 
liad  authority  to  impose  conditions  as  bein;:  matters  of  civil  right  upon  the  business 
of  fire  insurance,  Avhich  was  admitted  to  he  a  trade,  so  long  as  those  iconditions  only 
affected  provincial  trade."  Construing  this  decision  with  that  in  the  Citizens"  case, 
the  undersigned  apprehe|ids  tliat  legislation  affecting  interprovincial  trade  or  affect- 
ing trade  in  matters  of  interi)rovincial  concern  would  be  vitro  circs  of  a  provincial 
legislature  as  being  compreliended  within  the  regulation  of  trade  and  commerce. 

Tlie  question,  therefore,  arises  whether  legislation  can  be  upheld  hy  which  a  pro- 
vince professes  to  take  power  to  prohibit  the  right  of  trading  within  tlie  province,  of 
a  company  incorporated  by  the  exclusive  authority  of  parliament  >o  trade  throughout 
the  Dominion  or  in  two  or  more  of  the  provinces.  Such  a  company  has  capacity 
within  the  scope  of  its  charter  to  trade  within  the  iirovinces  and  elsewhere  in  the 
Dominion  just  as  an  individual  has.  An  enactment  by  a  province  forbidding  resi- 
dents of  or  persons  doing  business  in  any  other  province  to  trade  in  the  first  named 
jirovince  would  se^m  to  affect  more  than  provincial  trade.  It  would  be  a  matter  of 
interprovincial  concern,  and,  ilierofore,  ultra  nVcs  af>  relating  to  the  regulation  of  trade 
and  commerce;  otherwise  all  interprovincial  trade,  which  the  judicial  committee 
holds  that  the  Dominion  has  the  right  to  regulate,  could  be  reiiderod  impossible  by 
the  provinces. 

If  tlio  right  of  trading  ^between  individuals  of  different  provinces  be  a  matter 
of  interprovincial  concern,  so  also  must  bo  tiio  right  of  trading  by  a  company  incor- 
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porated  by  parliament  for  the  purpose  of  trading  in  different  provinces.  It  is  incor- 
porated for  the  purpose  of  a  trade  wliich  is  not  local  or  provincial — a  trade  which  con- 
cerns at  least  two  provinces;  in  other  words,  a  tra<le  which  the  Dominion  has  exclusive 
authority  to  regulate;  and  hence,  though  sucli  a  company  i*  subject  to  all  the  general 
laws  relating  to  property  and  civil  righ'ts  and  private  and  local  mc.tters  of  the  respec- 
tive provinces  where  it  does  business,  it  cannot  be  bound  by  provincial  legislation 
directed  against  it  as  an  extra  provincial  company  in  respect  of  its  trade  wliich 
concerns  the  whole  Dominion  or  several  provinces. 

It  is  tlie  opinion  of  the  undersigned  that  interprovincial  trade  or  trade  that 
concerns  the  whole  Dominion  <*annot  be  prohibited  or  restri<'ted  by  a  province  and,  if 
this  be  so,  it  follows  that  the  agencies  of  such  trade  established  by  the  Dominion 
cannot  competently  by  provincial  legislation  be  prevented  from  oxecutinu  their  powers, 
or  restricted  in  operations  within  the  scope  of  their  Dominion  charters. 

It  would  appear,  tlierifore.  that  the  Act  in  (juestion  i-^  ullni  rircs,  iuid  th;it  i-o  far 
a.q  it  has  any  operati(.n  as  to  D(uninion  corporations  it  is  likely  to  interfere  with  the 
carrying  into  elfect  of  the  policy  of  Dominion  legislation,  unquestionably  competent 
to  parliament,  with  regard  to  the  incorporation  of  companies  intending  to  di)  liusiiu>ss 
in  Ontario. 

It  will  be  observed,  moreover,  that  among  the  corpori-.tions  re(iuired  to  take  out 
li(!enses  as  a  condition  to  their  trnnsactiou  of  business  in  Ontario  are  inchnlcd  cor- 
porations constituted  by  Act  of  th'  late  province  of  Canada  authorized  to  carry  on 
business  in  Upper  Canada,  but  no  -arrying  ')n  business  there  at  the  date  of  tiie  com- 
mencement of  the  Act.  'i'lie  un-'icrsigned  apprehends  tliat  there  can  now  be  no  doubt 
that  the  legislature  of  either  oi  the  provin<'es  of  Ontario  or  Quebec  has  no  power  to 
modify  or  repeal  the  provibions  of  the  charter  of  a  corporation  created  by  the  legisla- 
ture of  the  late  province  of  Canada  for  the  ipurpose  of  doing  business  in  TJpiter  and 
Lower  Canada.  Companies  so  incorporated  liavc  by  virtue  of  their  constit\itions  both 
tho  capacity  to  do  business  within  the  scope  of  their  powers,  and  the  right  to  exercise 
those  powers  to  the  fullest  extent  within  the  two  provinces,  and  it  is,  according  to  the 
highest  judicial  authority,  incompetent  to  either  of  these  legislatures  to  modify  or 
repeal  the  provisions  of  such"  an  Act.  Therefore  the  legislature  of  Ontario  cannot 
effectively  prohibit  sur^h  a  corporation  from  transacting  its  business  within  Ontario, 
or  confine  tlie  executiiui  of  its  power^s  hy  conditions  or  limitations  established  under 
the  authority  of  the  Lieutenant  Governor  in  Council,  or  otherwise,  as  it  is  sought  to 
do  by  the  present  Act. 

For  '.he  forf-going  reasons  the  undersigned  considers  that  this  Act  ought  not  to  be 
allowed  <o  remain  as  it  stands,  and  he  hopes  that  tlie  provincial  goveniment.  upon  the 
matter  being  called  to  its  attention,  will  promote  legislaticm  to  amend  the  Act  so  as  to 
repe.ii  ti'ose  provisions  which  require  Dominion  corporations  and  those  of  old  Canada 
to  pioeui'e  provincial  licenses  and  forbid  them  from  doing  business  otherwise. 

Tic  tmdersigned,  therefore,  recommends  that  a  copy  of  this  report,  if  approved, 
bo  transmitted  to  the  Lieutenant  Ciovernor  of  Ontario  for  the  information  of  his 
government,  with  a  request  that  Your  Ex<'ellenc.v's  goverimient  be  informed  as  early 
as  convenient  as  to  whether  such  amendments  will  be  nmde  at  the  ensuing  session 
of  the  legiahiturc. 

(Approved  8  Decrniher,  A. D.  won)      i        > 
Dei'autmknt  of  Justice,  Ottawa,  27th  Novcro'ber,  1900. 
To  His  Excdlency  tho  Oovernor  in  Council: 

Tho  undersigned  has  had  under  consideration  tlio  statutes  of  the  province  of 
Ontario,  passed  in  the  sixty-third  year  of  Iler  Majesty's  reign  (1900),  and  received 
by  the  Secretary  of  State  on  18ti»  May,  1900. 
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Chapter  24,  intituled  "An  Act  respecting  the  licensing  of  extra  provincial  cor- 
porations," will  form  the  subject  of  a  separate  report. 

Cliapter  13  intituled  "An  x\ct  to  amend  the  Mines  Act,"  and 

Chapter  50,  intituled  "An  Act  respecting  the  'Ssheries  of  Ontario,"  are  reserved 

lor  further  consideration.  _  u    ^  t^  <^ 

As  to  all  the  other  statutes  the  undersigned  is  of  opinion  that  they  may  be  lett  to 
their  operation  without  comment,  except  as  to  a  number  of  chapters  relating  to  the 
incorporation  or  constitution  of  companies  which  each  contain  a  provision  to  the 
effect  that  aliens  may  be  shareholders  and  shall  b<..  entitled  to  vote  «nd  el.R.ble  lor 
office  a.  directors  of  the  company,  as  to  which  attention  is  called  to  the  observatione 
which  have  been  repeatedly  made  by  the  undersigned  or  his  predecessors  upon  similar 
clauses,  both  in  the  statutes  of  Ontario  and  those  of  other  provinces.  This  objection 
applies  in  like  manner  to  the  sections  in  question,  but  the  undersigned  does  not  on 
that  account  consider  it  proper  to  recommend  disallowance. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  tra  s- 
mitted  to  the  Lieutenant  Governor  of  Ontario  for  the  information  of  his  government. 

Respectfully  submitted, 

DAVID  MILLS, 
'  Mmister  of  Justice. 


Transmitted  to  the  Secretary  of  State  hy  the  LieuterunU  Governor,  28  December,  1900 

Cop,  of  an  Order  in  Council  approved  by  His  Honour  the  Lieutenant  Governor  in 
'  Council  on  the  28  December,  1900 

Upon  the  recommendation  of  the  Honourable  the  Attorney  General,  the  Committee 
of  Council  ndviee  that  a  copy  of  the  annexed  report,  with  respect  to  the  petition  of 
W  11  P  Parker,  and  others,  asking  that  the  Act  to  amend  the  Mines  Act  may  be 
disallowed,  be  transmitted  to  the  Honourable  the  Secretary  of  State  for  submission  to 
His  Excellency  the  Governor  General  in  Council. 

Certified, 

J.  LONSDALE   CAPREOL, 

Assl.  Clerk,  Executive  Council. 


Report  of  the  Attorney  General  of  Ontano 

Tlie  undersigned  has  had  under  coneideration  the  petition  of  W.  R.  P.  Parker, 
and  others,  asking  that  tlie  Act  of  the  legislature  of  Ontario,  03  Vic,  Ch.  13,  entitled: 
"  An  Act  to  amend  the  Mim«  Act,"  may  be  disallowed  pursuant  to  the  authority  vested 
in  His  Excellency  the  Governor  General  in  Council  by  the  British  North  America  Act, 
and  begs  respectfully  to  make  the  foil,  wing  observfltions  with  reference  thereto. 

1.  The  Act  in  question  was  passed  i  y  the  legislative  assembly  without  any  division. 

2!  The  statements  purporting  to  be  statements  of  fact  set  forth  in  the  petition  are 
not  admitted  to  be  true.  On  the  contrary  in  reply  to  a  question,  it  was  distinctly 
stated  by  a  member  of  the  government,  when  the  Bill  was  under  discussion,  that  the 
object  of  the  Bill  was  the  raising  of  revenue.  The  undersigned,  however,  apprehends 
that  in  .•onsidering  the  propriety  of  the  legislation,  regard  must  be  had  alone  to  the 
provisions  of  the  statute  against  which  complaint  is  made.  Its  meaning  and  intention 
must  be  gathered  from  its  terms,  and  it  is  therefore  unnecessary  to  answer  argument 
set  forth  in  the  petition  tliat  is  based  upon  nlieged  statements  of  fact  which  are  not 
admitted. 
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3.  The  Act  complained  of  ie  an  Act  relating  exclusively  to  the  management  and 
control  of  the  mineral  interests  of  the  province  of  Ontario.  Under  the  British  "JJorth 
America  Act  the  provincee  have  exclusive  power  to  raise  revenue  for  provincial  pur- 
poses by  means  of  direct  taxation  or  the  imposition  of  license  fees.  In  some  of  the 
provinces  mines  and  minerals  constitute  probably  the  most  important  source  from  which 
their  revenues  are  derived,  and  any  interference  with  the  right  of  the  provinces  to 
raise  revenue  by  direct  taxation,  which  is  undoubtedly  what  the  Act  provides,  might 
result  in  the  most  serious  consequences. 

4.  Whether  the  revenue  sought  to  be  raised  is  obtained  in  the  shape  of  royalty, 
license  fee  or  any  other  form  of  direct  tax  is  a  matter  of  no  importance,  and  one  form 
of  tax  may  at  any  time  be  dropped  and  another  substituted  and  the  amount  imposed, 
whatever  the  form  of  the  tax,  may  from  time  to  time  be  either  increased  or  diminished, 
or  entirely  new  taxes  may  be  imposed  according  to  the  necessities  of  the  revenue  or 
the  policy  of  the  legislature. 

5.  The  power  to  impose  a  tax  or  license  fee  implies  the  power  to  reduce  or  remit 
such  tax  or  fee,  and  the  taxing  authority  is  the  only  authority  for  defining  the  circum- 
.«tanccH  under  which  sucii  reduction  or  remission  may  be  allowetl.  If,  as  J  maintain  is 
the  case,  the  legishition  is  strictly  within  the  competency  of  the  legislature,  we  are  not 
called  upon  to  defend  the  provisions  of  the  Act  in  question.  There  may  be  adverse 
criticism  of  the  policy  involved,  strong  differences  of  opinion,  both  in  the  House  and  in 
the  country  as  to  the  wisdom  or  prudence  of  a  measure,  but  if  within  its  jurisdiction 
encii  legislature  must  be  supreme  in  determining  whether  it  is  or  is  not  called  for  in 
the  public  interest. 

(i.  The  legislature  of  each  province  has  exclusive  legislative  jurisdiction  in  matters 
relating  to  the  sale  of  public  lands  belonging  to  the  province,  and  this  includes  the 
minerals,  property  and  civil  rights  in  the  province  and  generally  all  mattem  of  a 
merely  local  or  private  nature  in  the  province;  and  wlien  in  addition  regard  is  had  to 
the  express  authority  tu  raise  revenue  by  taxation  either  in  tlie  form  of  direct  taxation 
or  license  fees,  and  the  further  well  established  right  of  proprietorship  over  royalties, 
there  seems  no  room  whatever  for  the  contention  that  the  legislature  has  exceeded  its 
authority  in  passing  the  Act  in  question. 

7.  .Sir  Oliver  Mowat,  late  Minister  of  Justice,  when  Premier  ami  Attorney  (ioucral 
of  Ontario,  in  the  course  of  a  correspondence  with  the  federal  government  upon  the 
question  of  the  di^allowancc  of  an  Act  relating  to  the  Niagara  Falls  Park,  55  Vic, 
c.  8,  used  the  following  language: — 

"I  repudiate  the  notion  of  the  petitioners  that  it  is  the  office  of  the  Dominion 
government  to  sit  in  judgment  on  the  right  and  justice  of  an  Act  of  the  Ontario 
legislature  relating  to  property  and  civil  rights.  That  is  a  question  for  the  exclusive 
judgment  of  the  provincial  legislature." 

In  another  case  as  far  back  as  1875  llie  Honourable  Edward  Blake,  then  Minister 
of  Justice,  in  reporting  on  a  petition  for  the  disallowance  of  an  Act  respecting  the 
union  of  certain  Presbyterian  churches,  38  Vic,  Chap.  75,  said: — 

•'  The  undersigned  dow  not  conceive  that  he  is  called  upon  to  express  an  opinion 
u[m\  the  allegations  of  the  petition  as  to  the  injustice  alleged  to  be  etfected  by  the 
Act.    This  was  a  mutter  for  the  local  legislature." 

The  late  vSir  John  Thompson,  in  his  report  to  Council  upon  the  Act,  48  Vic,  chap. 
5,  "  An  Act  in  respect  of  certain  sums  of  money  ordered  by  the  legislative  assembly 
to  be  impounded  in  the  hands  of  the  Speaker,"  to  which  objection  had  been  taken  on 
the  ground  that  it  wius  an  interference  with  the  private  rights  of  a  creditor,  used 
these  words:  "Without  expressing  any  opinion  as  to  whether  the  Act  is  a  just 
meiisure  or  not;  the  undersigned  is  of  the  opinion  that  it  is  within  the  undoubted 
legislative  authority  of  the  legi.slature  of  that  province,  and  therefore  respectfully 
reoonnnends  that  it  be  left  to  its  operation." 

I  also  refer  to  the  case  of  the  Nova  Scotia  Act,  55  Vict.,  chap.  1,  "  An  Act  (o 
amend  and  consolidate  the  Act  .-elating  to  Mines  and  Minerals."     The  contention 
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was  that  this  Act  affected  the  rights  of  lessees  of  mineral  lands  and  ciianged  the  terma 
upon  which  they  were  held,  numerous  petitions  again.-t  the  Act  being  presented  by 
capitalists  who  were  lessees  of  coal  areas  in  Nova  Scotia.  The  government,  however, 
declined  to  interfere  upon  the  ground  that  the  matters  dealt  with  were  clearly  within 
the  legislative  authority  of  the  province. 

•  8.  The  well-understood  rule  or  principle  upon  which  tlie  federal  government  acts 
in  relation  fo.disiillowance  of  provincial  legislation  is  that  there  shall  be  no  inter- 
ference exci'pt  in  the  ciipc  of  Acts  which  are  illegal  or  uncomUitutional. 

9.  The  Act  does  not  come  within  the  meaning  of  the  wo.-ds  regulation  of  trade 
and  commerce  in  the  9l9t  section  of  the  B.N.A.  Act  as  interpreted  by  the  courts. 

These  words  regulation  of  trade  and  commerce  include  political  arrangements 
in  regard  to  trade  requiring  the  sanction  of  parliament,  regulation  of  trade  in  matlors 
of  interprovincial  concern  and  possibly  general  regulation  of  trade  affecting  die 
whole  Dominion.  Clearly  no  interpretation  should  be  placed  on  these  words  which 
in  its  effect  would  hamper,  impair  or  interfere  with  the  right  of  the  province  to  raise 
revenue  under  the  powers  given  by  the  Act  in  that  behalf. 

In  the  recent  case  of  Sniylie  et  al  vs.  the  Queen,  31  O.K.  202,  27  A.R.  172,  it 
was  held  that  a  statute  of  the  province  of  Ontario  (01  Vic,  eliap.  9)  enacting  that  all 
sales  of  pine  timber  thereafter  made  and  every  license  thereafter  granted  should  be 
made  or  granted  subject  to  the  condition  that  all  pine  timber  cut  under  such  license 
should  be  manufactured  into  sawn  timber  in  Canada,  was  intra  vires  of  the  Ontario 
legislature  and  was  not  an  interference  with  the  regulation  of  trade  and  commerce. 
The  following  extract  is  from  Mr.  Justice  Osier's  judgment  in  that  case: — 
"We  arc  dealing  with  a  provincial  Act,  and  we  have  only  to  inquire  whether  the 
subject  with  which  it  is  concerned  is  within  the  powers  of  the  legislature,  and  (2nd) 
whether  the  language  employed  is  effective  for  the  purpose  contended  for  by  the 
respondent. 

"I  am  unable  to  agree  that  the  Act  is  ultra  vires  as  infringing  upon  the  powers 
rcMrved  to  parliament  by  the  British  North  America  Act,  sec.  91  (2),  for  the  regu- 
lation of  trade  and  commerce.  The  ground  on  which  it  is  said  to  do  so  is  that  by 
requiring  the  timber  to  be  manufactured  into  sawn  lumber  in  Canada,  the  Act  in- 
directly prohibits  its  exportation  to  foreign  countries  in  any  other  than  its  manufac- 
tured state. 

'•Whether  this  objection  would  be  valid  if  the  Act  professed  to  deal  generally 
with  timber  which  had  become  the  property  of  private  persons  or  corporations  free 
from  any  condition  on  which  it  had  been  acquired  from  the  Crown,  might  admit  of 
argument,  but  if  I  am  right  in  my  view  that  the  legislature  was  dealing  with  the 
public  property  of  the  province  and  dictating  the  terms  on  which  it  might  be  acquired, 
I  think  that  it  is  not  well  founded. 

"The  Act  does  not  in  terms  purport  in  any  way  to  regulate  trade  and  commerce, 
though  trade  and  commerce  may  be  incidentally  affected  by  the  business  conditions 
which  arise  out  of  its  operation  just  as  they  may  be  by  provincial  legislation  affecting 
property  and  civil  rights  in  the  province,  or  dealing  with  other  subjects  assigned  to 
the  exclusive  jurisdiction  of  the  provincial  legislature,  and  which,  as  Lord  Herachell 
expresses  it,  incidentally  involves  some  fetter  on  trade  and  commerce  but  is  not 
concerned  directly  therewith  for  the  purpose  of  regulating  it." 

10.  For  the  foregoing  reasons  the  undersigned  submits  with  confidence  that  the 
Act  ehould  be  left  to  its  operation. 

J.   M.   GIBSON, 

Attorney    Oenvral. 

20th  December,  1900. 
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The  Premier  of  Ontario,  to  the  Ministeir  of  Justice 

Office  of  the  Premier  of  Ontario,  Toronto,  8th  February,  1901. 

My  dear  Sir, — I  inclose  you  herewith  the  statement  you  were  good  enough  to 
give  me  some  time  ago  respecting  the  proposed  order  regarding  our  Act  of  last  session 
with  respect  to  extra-provincial  corporations.  I  also  send  you  a  memo,  which  has  been 
prepared  in  answer  to  some  of  the  objections  you  have  taken  to  the  validity  of  our  Act. 

Yours  truly, 

O.   W.   ROSS. 


Re  Extra-Provincial   Corporations  Art 
Memorandum  upon  the  letter  and  memorandum  of  the  Minister  of  Justice. 

1.  It  ddcs  not  seem  necessary  to  comment  upon  the  general  observations  contained 
in  the  letter  of  the  Minister  of  Justice  in  so  far  as  they  deal  with  the  general  questions 
arising  under  the  British  North  America  Act,  to  which  the  letter  has  reference,  as 
the  general  correctness  of  the  views  of  the  Minister  of  Justice  in  this  respect  may 
be  acquiesced  in.  It  is  with  reference  to  the  intention  and  effect  of  the  Ontario  legis- 
lation respecting  extra-provincial  corporations  that  it  is  necessary  to  deal.  In  this 
i-espect  the  undersigned  ventures  to  think  that  tlie  Minister  of  Justice  in  his  letter 
has  misapprehended  the  intention  and  effect  of  the  provincial  Act  and  its  scope.  The 
memorandum  inclosed  in  his  letter  does  not  seem  to  go  as  far  as  the  letter  itself,  and, 
taking  the  two  together,  it  seems  to  the  undersigned  that  the  objections  to  the  legisla- 
tion are  not  serious,  and  that,  properly  understoo<l,  the  intentions  of  the  Act  in 
question,  and  the  views  of  the  Minister  of  Justice  with  resi)ect  to  the  kind  of 
legislation  which  might  properly  be  left  to  its  operation,  so  far  as  regards  the  power 
of  disallowance,  are  not  far  apart,  and  that  a  slight  amendment  for  the  purpose  of 
removing  doubts  is  all  that  is  required. 

2.  A  very  clear  distinction  is  made  in  the  Act  between  the  position  of  companies 
incorporated  by  or  under  the  authority  of  an  Act  of  the  Dominion  of  Canada  or  of 
the  legislature  of  the  late  province  of  Canada,  and  the  position  of  a  company  incor- 
porated in  a  foreign  country,  or  under  an  Act  of  the  parliament  of  Great  Britain, 
which  does  not  assume  to  extend  to  Canada,  and  which  for  this  purpose  may  proi)erly 
he  treated  as  if  passed  in  a  foreign  co\intry.  By  section  4  a  corporation  incorporated 
under  an  Act  of  the  Dominion  and  authorized  to  carry  on  business  in  Ontario  and 
ii  corporation  incorporated  under  an  Act  of  the  late  province  of  Canada,  are  entitled 
as  of  right,  upon  complying  with  the  provisions  of  the  Act  and  the  regulations  made 
u  ider  it,  to  receive  a  license  to  carry  on  their  business  and  exercise  their  powers  in 
Ontario.  It  is  suggested  in  the  memorandum  of  the  minister  that  under  section  7, 
limitations  and  conditions  might  be  included  in  the  license  to  a  Dominion  company 
which  would  modify  the  right  conferred  by  section  4  to  receive  a  license  to  carry  on 
its  business  and  exercise  its  powers  in  Ontario,  meaning  of  course  the  whole  of  its 
business  and  the  whole  of  its  powers.  This  certainly  was  not  the  intention  of  the 
franier  of  the  Act,  and  the  undersigned  ventures  to  think  that,  under  a  proper  reading 
of  sections  4,  6  and  7  taken  together,  that  which  is  feared  by  the  Minister  of  Justice 
could  not  properly  be  done.  Section  4  is  unqualified  in  its  terms.  Section  5  contains 
the  words  "subject,  however,  to  such  limitations  and  conditions  as  may  be  specified" 
in  the  license.  The  same  words  occur  at  the  end  of  section  7,  but,  as  section  7  covers 
the  th"ee  cases  which  are  included  in  sections  4  and  5,  a  fair  reading  of  section  7 
would  in  the  opinion  of  the  undersigned  confine  the  right  to  impose  limitations  and 
oonditiims  to  the  class  mentioned  in  section  G,  giving  in  this  way  full  effect  to  the 
unqualiied  terms  of  section  4.  However  this  may  be,  the  undersigned  recommends 
that  for  the  removal  of  doubts  the  following  proviso  be  added  to  section  7,  viz.; 
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"Provided  always  that  no  limitations  or  conditions  shall  be  included  in  any  such 
license  which  would  limit  the  rights  of  a  corporation  coming  within  sections  7  or  8  to 
carry  on  in  Ontario  all  such  parts  of  its  business  and  to  exercise  in  Ontario  all  such 
parts  of  its  powers  as  by  its  Act  or  charter  of  incorporation  it  may  be  authorized  or 
have  capacity  to  carry  on  and  exercise  therein."  This  proviso  would  in  the  opinion 
of  the  undersigned  remove  the  objections  pointed  out  by  the  Minister  of  Justice. 

3.  The  regulations  which  under  the  Act  the  'Lieutenant  Governor  in  Council  is 
emiwwered  to  make  are  confined  to  matters  of  procedure,  and  the  right  under  section 
13  to  suspend  or  revoke  a  license  to  a  Pominion  company  would  be  confined  to  a  case 
of  default  in  making  returns  or  in  c mtinuing  the  appointment  of  a  representative 
in  Ontario  on  whom  process  could  be  served. 

4.  The  undersigned  begs  to  refer  to  the  legislation  in  other  provinces  of  Canada 
respecting  extra-provincial  companies  and  the  taxation  thereof,  notably  that  in 
British  Columbia.  The  undersigned  also  refers  to  the  Act  of  the  legislature  of  Prince 
Edward  Island  with  respect  to  the  can-ying  on  of  business  in  that  island  through 
the  medium  of  commercial  travellers  and  companies  elsewhere.  The  undersigned 
also  refers  to  the  provisions  of  the  Act  of  the  province  of  Quebec  witli  respect  to  tlie 
licensing  and  taxation  of  companies  not  incorporated  in  the  province  and  to  the 
decision  of  the  Judicial  Committee  of  the  Privy  Council  with  reference  thereto.  The 
undersigned  is  aware  that  in  matters  of  this  kind  new  (pxestions  are  constantly  being 
raised,  and  it  is  not  difficult  to  suggeet  arguments  for  and  against  the  constitution- 
ality of  provincial  and  Dominion  legislation  with  respect  to  such  matters.  The  ques- 
tion in  hand,  however,  is  not  to  be  decided  upon  strict  legal  principles  of  detail  con- 
struction ;  all  such  questions  should  be  and  must  be  left  for  the  decision  of  the  courts. 
The  question  in  hand  is  whether  the  exercise  of  the  powers  of  disallowance  is  under 
all  the  circumstances  called  for,  and  the  undersigned  ventures  to  express  his  very 
strong  view  that,  having  regard  to  the  provisions  of  other  statutes,  both  in  the  pro- 
vince of  Ontario  and  in  other  provinces,  which  have  been  all<""'ed  to  have  their  opera- 
tion, the  power  of  disallowance  cannot  constitutionally  and  properly  be  exercised  on 
this  occasion. 

5.  'J'he  conclusion  of  the  memorandum  of  the  Minister  of  Justice  expresses  the 
hope  that  the  provincial  government  will  promote  legislation  to  amend  the  Act  so  as 
to  reijcal  those  provisions  which  require  Dominion  corporations  and  those  of  old 
Canada  to  procure  provincial  licenses  and  forbid  them  from  doing  business  other- 
wise. The  inidersigned  hopes  that  the  amendment  to  section  7  which  he  has  sug- 
gested wilj  be  regarded  as  satisfactory  by  the  Minister  of  Justice.  In  the  opinion 
of  the  undersigned  it  would  not  be  proper  to  repeal  entirely  the  provisions  requiring 
Dominion  corporations  and  those  of  old  Canada  to  procure  provincial  licenses.  The 
power  conferred  upon  the  provincial  legislatures  under  section  92  of  the  British 
North  America  Act  with  respect  to  licenses  and  with  respect  to  taxation  clearly 
includes  the  power  to  requii'e  a  Dominion  company  to  take  out  a  license  and  to  pay 
a  tax  as  well  as  foreign  companies.  The  provisions  of  the  Act  prohibiting  such  com- 
panies from  doing  business  in  Ontario  without  a  license  and  without  the  payment  of 
a  tax  are,  in  the  opinion  of  the  undersigned,  proper  provisions  and  required  for  the 
proper  enforcement  of  the  licensing  and  taxing  provisions.  These  provisions  will 
not  bear  oppressively  upon  any  company,  and  the  widest  discretion  is  given  to  the 
executive  of  the  province  to  relieve  from  penalties  and  to  prevent  informers  or  others 
from  pi'oceeding  for  their  recovery.  This  discretion  has  up  to  the  present  been 
exercised  in  the  most  liberal  manner,  and  in  no  case  has  any  ])roceeding  been 
threatened  or  taken  where  a  company  shows  a  desire  to  comply  with  the  provisions 
of  tho  statute. 

(1.  From  tlie  foregoing  the  undersigned  hopes  the  Minister  of  Justice  will  see  that 
tlie  statement  in  bis  letter  that  the  Act  was  intended  to  liampcr  tho  Dominion  govern- 
ment and  parliament  in  dealing  with  matters  relating  to  trade  and  commerce,  etc.,  and 
to  hamper  them  with  respect  to  corporations  which  are  desirous  of  doing  business  in 
two  or  more  provinces,  is  not  warranted  by  tho  facts. 


1900  .     25 

The  Premier  of  Ontario  to  the  Minister  of  Justice 

Office  of  the  Premiek  op  Ontario,  Toronto,  22nd  February,  1901. 

My  dear  Sir,— I  enclose  you  a  copy  of  the  Bill  to  amend  the  Act  respecting  extra- 
provmcial  corporations  to  bring  it  within  the  limits  of  our  jurisdiction  as  a  province. 
Will  you  kindly  look  it  over  and  see  if  it  meets  with  your  views,  and  return  it  at  your 
earliest  convenience? 

Yours  truly, 

G.  W.  KOSS. 


BILL 


[1901 


An  Act  to  amend  Chapter  24  of  the  Statutes  for  A.D.  1!)()(),  intituled:  'An  Act 
respecting  the  Licensing  of  Extra-Provincial  Corporations.' 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  legislative  assembly  of  the 
province  of  Ontario,  enacts  as  follows: — 

1.  Section  2  of  Cli.  24  of  the  statutes  of  Ontario  for  the  year  1900  is  hereby 
amended  by  adding  to  Class  V,  therein,  the  words  'or  by  Ch.  HI  of  said  statutes  for 
1899,  intituled:  ^An  Act  respecting  Brewers'  and  Distillers'  and  other  licenses.' 

The  amendment  made  by  this  section  shall  take  effect  as  if  it  originally  formed 
part  of  said  Chap.  V. 

2.  Section  6  of  the  said  Act  is  hereby  amended  by  striking  out  of  the  third  line 
of  the  first  proviso  thereof  of  the  word  'and'  and  substituting  therefor  the  word 
'  or.' 

3.  Section  Y  of  the  said  Act  is  hereby  amended  by  adding  thereto  the  following, 
VIZ. :—' Provided  always  that  no  limitations  or  conditions  shall  be  included  in  any 
such  license  which  would  limit  the  rights  of  a  corporation  coming  within  Class  VII. 
or  VIIL,  to  carry  on  in  Ontario  all  such  parts  of  its  business,  and  to  exercise  in 
Ontario  all  such  parts  of  its  powers  as  by  its  Act  or  charter  of  iiicorporation  it  may 
be  authorized  to  carry  on  and  exercise  therein.'  - 


From  the  Minister  of  Justice  to  the  Premier  of  Ontario  ' 

Department  of  Justice,  Ottawa,  14th  March,  1901. 

Mv  DEAR  Slit,— -Referring  to  your  letter  of  2nd  instant,  I  have  considered  your 
memorandum  with  respect  to  the  Extra-Provincial  Corporations  Act;  also  the 
proposed  amendment,  which  is  satisfactory  so  far  as  it  goes,  but  I  do  not  consider  that 
a  provincial  legislature  ought  so  to  legislate  as  to  require  the  payment  of  a  license 
fee,  as  a  condition,  to  a  Dominion  corporation  doing  bupiness  within  the  province,  or 
to  exact  license  fees  discriminating  between  trading  corporations  established  by  parlia- 
ment and  those  established  by  the  provincial  legislature.  I  think  the  Act  ought  to  be 
further  amended  so  as  either  to  exempt  corporations  created  by  iiarliamc-nt  and  those 
of  old  Canada  from  the  recjuirement  to  procure  provincial  licenses,  or  to  provide  that 
the  obligation  to  vuke  out  licenses  and  pay  the  license  fee  required  under  the  Act 
shall  be  imposed  equally  upoii  corporations  created  by  the  Dominion,  by  the  old  pro- 
vince of  Canada  and  by  the  legislature  of  Ontario. 

I  sincerely  hope  that  you  will  be  able  to  recommend  the  furtlier  amendment  herein 
suggested. 

'  Yours,  eto., 

DAVID  MILLS, 

,1  j,H...   •    .,,  1  ;!'<q:i  ;        Minister  of  Justice. 
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The  Premier  of  Ontario  to  the  Minister  of  Justice 

'    •'  Office  of  the  Premier  of  Ontario,  Toronto,  18th  March,  1901. 

My  dear  Sir, — I  notice  by  your  letter  of  the  14th  inst.,  that  you  still  object  to 
the  Extra-Provincial  Corporations'  Act  on  the  ground  that  we  impose  a  license  fee  on 
corporations  holding  a  charter  of  the  Dominion  parliament  or  from  the  old  parliament 
of  Canada.  As  you  do  not  say  that  you  propose  disallowing  our  Act  of  last  session 
on  account  of  this  provision,  the  Provincial  Secretary  will  introduce  an  amended  Bill 
with  the  clauses  eliminated  which  have  been  considered  ae  ultra  vires.  Should  you 
still  contend  that  the  power  to  impose  a  license  fee  on  corixirations  holding  a  Dominion 
charter  or  a  charter  of  the  old  parliament  of  Canada  is  beyond  our  jurisdiction,  we 
will  be  prepared  to  submit  a  case  and  argue  this  right,  as  the  law  provides.  I  mention 
this  60  that  you  may  feel  that  we  are  treating  your  views  with  the  greatest  courtesy 
ntid  at  the  eame  time  maintaining  what  we  think  are  our  constitutional  righte. 

Yours    truly, 

G.  'V  ROSS. 


The  Minister  of  Justice  to  the  Premier  of  Ontario 

Department  of  Justice,  Ottawa,  19th  March,  IMl. 

My  dear  Sir, — I  have  your  letter  of  the  18th  mst.,  with  reference  to  extra- 
provincial  corporations.  I  think  that  you  have  overlooked  some  of  the  objections  to 
that  Bill.  What  we  contend  is  that  the  regulation  of  trade  and  commerce  is  with  us, 
and  that  you  undertake  to  treat  the  Dominion  corporations  which  we  have  the  right 
to  create,  for  the  purpose  of  trade,  in  a  way  different  from  that  in  which  you  treat 
the  corporations  called  into  existence  by  your  own  authority.  The  qaefition  is  not, 
whetlier  you  have  the  power  to  tax  Dominion  corporations  more  than  you  do  those  of 
the  local  Icgielaturp,  created  for  a  similar  purpose,  but  whether  we  ought  to  permit 
the  policy  of  the  Dominion  to  be  frustrated  by  unjust  provincial  legislation.  You 
have  only  to  make  the  tax  suiSciently  discriminating,  in  order  to  force  Dominion 
corporations  out  of  existence  altogether,  and  I  do  not  think  we  ought  to  permit  you 
to  interfere  with  ourpolicy  in  a  matter  within  our  jurisdiction  by  such  a  use  of  your 
ix)wer  of  taxation.  It  may  be  that  you  have  the  power  to  impose  ten  times  the  tax 
upon  "  A  "  that  you  do  upon  "  B  "  for  the  same  kind  of  property,  and  for-the  sjme 
purpose,  but  when  you  extend  that  power  to  us,  with  the  view  of  frustrating  our 
public  policy,  I  think  we  ought  to  use  the  constitutional  power  which  we  possess  to 
prevent  it.  As  long  as  you  impose  no  greater  tax  upon  Dominion  corporations  than 
you  do  upon  similar  corporations  created  by  yourselves,  I  am  not  disposed  to  recom- 
mei  1  interference.  It  is  where  you  undertake  to  discriminate,  and  to  apply  the 
doctiine  of  protection  against  our  corporations  that  I  object.  The  government  of 
Canada  is  not  a  foreign  government;  the  corporations  that  it  creates  are  not  foreign 
corporations;  they  are  as  much  at  home  in  the  province  of  Ontario  as  are  those 
called  into  existence  by  the  local  legislature,  and  violent  hands  ought  not  to  be  laid 
upon  them.  If  this  is  done,  it  is  our  duty  to  protect  them,  and  we  think  there  is 
but  one  mode  of  harmonious  living,  and  that  is  by  treating  all  alike,  whether  their 
charters  are  Dominion  or  provincial.  As  we  have  the  power  of  taxation  in  any  form 
whatever,  we  can  discriminate  in  favour  of  Dominion  corporations  in  Ontario,  as 
easily  as  you  can  discriminate  against  them.  If  we  were  to  do  so,  you  would  at  onoa 
cry  out  against  our  legislation,  not  because  it  was  ultra  vires,  but  because  it  would 
be  unjust.  We  simply  ask  you  to  recognize  the  principle  of  equality.  What  have 
you  to  say  against  it?  What  reason  can  you  assign  for  imposing  a  higher  tax  upon 
a  Dominion  corporation  than  upon  one  created  by  your  own  legislature?     We  have 


1900 


not  proposed  to  impose  a  discriminating  tax  upon  your  corporations,  but  we  have 
undoubtedly  tlie  power.  In  my  opinion,  all  logielation,  on  the  part  of  a  province,  of 
this  kind,  ought  to  be  disallowed  if  persisted  in.  I  think  you  will  eee  what  my  posi- 
tion is.  The  question  of  ulini  vires  in  this  matter  it*  quite  subordinate  to  the  general 
qiiefition  of  public  policy. 


Yours,   etc., 

D.  MILLS, 

Minister  of  Justice. 


Memor.wdi'M  a,s  to  Disallowance  of  63  Vic.  (Ont.),  Chap.  IS,  wherehy  certain  License 
Fees  on  the  Business  of  Mining  are  Imposed  or  Authorized. 

'■  ,    Submitted  by  J.  M.  Clark,  Esq.,  K.C. 

FAITH    SHOULD   HE    KEPT 

T(j  show  that  the  imposition  of  the  license  fees  authorized  by  the  said  Act  would 
be  a  breach  of  faith  towards  all  those  who  have  acquired  mining  lands  in  the  pro- 
vince of  Ontario  under  letters  patent  iseued  prior  to  the  4th  day  of  May,  1891,  all 
that  is  necessary  is  to  quote  the  declarations  of  the  province  made  by  Her  late 
Majesty  by  and  with  the  advice  and  consent  of  the  provincial  legislature. 
By  the  Mines  Act  of  1892,  55  Vic,  chap.  9,  it  was  declared  that: 
"  All  royalties,  taxes  or  duties  which  by  any  patent  or  patents  issued  prior  to  the 
4th  day  of  May,  1891,  have  been  reserved,  imposed  or  made  payable  upon  or  in 
respect  of  any  ores  or  minerals  extracted  from  the  lands  granted  by  such  patents 
and  lying  within  this  province  are  hereby  repealed  and  abandoned,  and  such  lands, 
ores  and  minerals  shall  henceforth  be  free  ind  exempt  from  every  such  royalty,  tax 
or  duty." 

The  said  declaration  was  embodied  in  the  Kevised  Statutes  of  Ontario,  1898. 
chap.  3G,  in  the  following  words,  referring  to  all  lands  granted  by  patents  issued 
prior  to  the  4th  day  of  May,  1891,  that  "such  lands,  ores  and  miner' Is  shall  be  free 
and  exempt  from  every  such  royalty  tax  or  duty."  Similar  declaia.ions  have  since 
confederation  been  repeatedly  made.     See,  for  instance,  32  Vic,  chap  34,  sec.  3. 

In  the  first  reading  of  the  present  Act  the  word  "  tax  "  was  used,  but  subsequently 
the  phrase  "  license  fee "  was  substituted.  But  inasmuch  as  a  license  fee  is  a  tax 
and  moreover  just  such  a  royalty  tax  or  duty  as  was  covered  by  the  legislative  declara- 
tion, that  such  lands,  ores  and  minerals  "  shall  be  free  and  exempt  from  every  such 
royalty,  tax  or  duty,"  such  a  transparent  disguise  does  not  alter  the  fact  that  the  Act 
now  complained  of  is  a  gross  breach  of  faith  to  all  who  hold  lands  affected  patented 
prior  to  4th  May,  1891. 

This  was  the  ground  for  the  disallowance  of  the  Act  of  British  Columbia,  37 
Vic,  No.  1  (see  Dominion  and  provincial  legislation,  1867  to  1895,  at  pp.  1024  to 
1028).  At  page  1028  the  ground  for  the  disallowance  is  shown  to  be  the  honour  and 
good  faith  of  the  Crown.  The  precedent  so  established  should,  it  is  respectfully  sub- 
mitted, be  followed  in  the  present  ease. 

ACT  IS   CONFISCATION' 

The  license  fees  authorized  to  be  imposed  by  the  said  Act  complained  of  are  as 
follows : — 


!i  ill  ?°'  '''■^'  of  nickel.  $10  per  ton,  or  $60  per  ton  if  partly  treated  or  reduced; 
(b)  tot  ores  of  copper  and  nickel  combined,  $7  per  ton,  or  $50  per  ton  if 
portly  treated  or  reduced." 
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These  amounts  exceed  the  value  of  the  ores  or  matte  so  taxed,  so  that  what  ie 
authorized  is  plainly  confiscation  without  compeneation,  and  moreover  the  lands  so 
to  be  confiscated  were  granted  under  the  great  seal  of  the  province  of  Ontario  uncon- 
ditionally in  fee  simple. 

This  follows  from  common  knowledge  of  the  value  of  such  ores,  but  i.s  conclu- 
sively shown  by  the  official  reiwrts  issued  by  the  province  of  Ontario.  The  report  of 
the  Bureau  of  Mines,  published  in  1899  for  the  year  1898,  states  that  120,924  tons  of 
nickel  and  copper  ore  were  smelted,  producing  21,101  tons  of  matte  valued  at 
$782,300. 

The  above  tax  of  21,101  tons  of  matte  would  amount  to  $1,055,050,  being  in 
excess  of  the  total  value  of  the  product  by  $2-72,700. 

Further,  according  to  the  same  report  the  amount  paid  out  in  wages  alone  was 
$315,501,  which  means  that  the  amount  of  duty  and  wa«es  would  exceed  the  value  of 
the  product  for  that  year  by  $588,201. 

For  tiie  year  included  in  the  report  of  1900  (at  page  18)  it  is  stated  that  the 
total  quantity  of  the  ore  smelted  in  that  year  was  171,230  tons,  yielding  19.215  tons 
of  matte  oF  a  total  value  of  $702,410.  The  duty  on  19,215  tons  of  matte  at  $50  per 
ton  would  be  $9(50,750,  the  duty  thus  ibeirig  greater  than  the  total  value  or  product 
in  that  year  by  $258,310. 

Furtlier,  the  report  shows  that  the  wages  paid  in  that  year  amounted  to  $443,879, 
so  that  the  duty  and  wages  for  that  year  would,  if  the  Act  were  enforced,  amount  to 
$702,189  more  than  the  total  value  of  the  product. 

It  is  further  to  be  pointed  out  that  these  license  fees  are  declared  to  be  a  charge 
upon  the  land  and  that  if  the  same  are  not  paid  powr  r  i  ;  given  to  the  Attorney  General 
of  the  province  to  foreclose  the  estate  and  right  of  all  persons  claiming  any  interest 
in  the  property  from  which  the  ores  to  be  taxed  aro  mined  or  won.  It  is  pointed  out 
that  this  confiscation  is  not  for  the  purpose  of  producing  provincial  revenue  or  for 
the  purpose  of  dealing  with  property  and  civil  rights  within  the  province,  but  for 
the  purpose  of  attempting  to  regulate  trade  and  commerce,  a  matter  committed  to 
the  exclusive  jurisdiction  of  the  Dominion  parliament. 

The  present  Act  is  therefore  an  attempt  to  do  indirectly  what  would  be  wholly 
beyond  the  power  of  the  province  to  do  directlv. 

In  view  of  the  mischievous  consequences  which  will  flow  from  such  trenching 
upon  federal  authority,  the  present  is  pre-eminently  a  case  in  which  the  power  of  dis- 
allowance, which  involves  a  corresponding  duty,  should  be  exercised. 

To  quote  the  language  used  in  a  report  confirmed  by  the  Governor  General  in 
Council  in  reference  to  a  previous  unsuccessful  attempt  to  encroach'  upon  federal 
jurisdiction,  the  Act  now  complained  of  is  "objectionable  in  principle  and  calculated 
to  produce  a  feeling  of  insecurity  abroad  with  reference  to  provincial  legislation." 

VESTKD   INTEIIESTS   THREATENED 

It  follows  from  the  above  that  the  vested  interests  of  all  who  had  acquired  lands 
patented  prior  to  4th  May,  1891,  are  threatened  by  this  legislation,  and  if  the  present 
Act  is  not  disallowed,  the  security  of  all  Canadian  investments  under  provincial  con- 
trol, and  particularly  of  all  Canadian  mining  investments  will  be  sensibly  diminished. 

In  provincial  and  Dominion  legislation,  1867-1895,  p.  1048,  the  section  of  the 
British  Columbia  statute  there  referred  to  is  laid  to  be  objectionable  "because  it  may 
be  an  interference  with  the  vested  rights  of  individuals  without  providing  any  com- 
pensation therefor." 

THENOHES  ON  DOMINION   JUIUSDICTION 

That  the  object  and  intention  of  the  Act  complained  of  is  not  to  deal  with  any 
matter  over  which  the  province  has  jurisdiction,  but  indirectly  to  attempt  to  regulate 
trade  and  commerce  has  been  clearly  shown.    This  was  the  object  stated  in  reference 
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to  the  Act  bctli  at  the  time  of  its  introduction  and  of  its  beiiij,'  assented  lo,  and  the 
same  conclusion  results  inevitably  from  a  consideration  of  the  circumstances  under 
which  the  Act  was  introduced.  In  fact  it  is  obvious  that  under  the  puise  of  dealing 
with  license  fees  and  property  and  civil  riglits,  the  purpose  and  object  of  the  enactment 
is  to  deal  with  matters  entrusted  to  the  exclusive  jurisdiction  of  the  Dominion  parlia- 
inent,  and  as  has  been  laid  down  in  the  courts,  however  carefully  such  object  or  purpose 
is  veiled,  the  foresiRht  of  those  who  framed  our  constitution  has  led  them  to  provide 
a  remedy  in  the  90th  section  of  the  British  Korth  America  Act,  by  vesting  the  power 
of  disallowance  in  the  executive  power  of  the  Dominion,  the  Governor  (Jeneral  in 
Council. 

The  remarks  made  by  the  Hon.  Edward  Blake,  as  Minister  of  Justice,  in  his 
report  of  11th  October,  1876,  quoted  in  provincial  legislation,  18G7  to  1895,  at  page  1043, 
are  fully  applicable  to  the  present  case.  In  that  report  which  was  confirmed  by  the 
Governor  General  in  Council  it  is  said  that  '"the  unequal  and  discriminatory  character 
of  these  taxes  and  their  injurious  effect  in  the  regulation  of  trade  and  commerce  are 
very  obvious."  After  calling  attention  to  the  express  provisions  of  the  British  North 
America  Act,  vesting  exclusively  in  Canada  the  regulation  of  trade  and  comm.erce,  the 
Minister  of  Justice  said: 

"  It  is  to  be  observed  that  that  Act  (the  British  North  America  Act)  vests  in  that 
parliament  (the  parliament  of  Canada)  the  legislation  on  duties,  customs  and  excise 
and  the  funds  produced  thereby.  It  was  also  provided  that  all  articles  of  the  growth, 
produce  or  manufacture  of  any  one  province  shall  from  and  after  the  union  be 
admitted  free  as  to  each  of  the  other  provinces." 

The  local  Act  now  under  consideration  appears  to  the  undersigned  by  reason  of 
its  peculiar  provisions  both  as  to  the  claims  of  persons  and  the  description  of  trade 
subject  to  taxation,  to  involve  an  attempt  to  regulate  trade  and  commerce  in  excess 
of  the  powers  of  a  local  legislature,  opposed  to  the  s>pirit  of  the  Union  Act,  in  violation 
of  sound  principles  of  taxation,  and  of  mischievous  tendency." 

That  report  was  adopted  by  Order  in  Council  and  the  Act  there  in  question  dis- 
allowed. 

The  reasons  for  disallowance  are  much  stronger  in  the  present  case,  and  it  is 
respectfully  submitted  that  a  similar  course  should  now  be  pursued. 

NOT  A  BONA  FIDE  EXERCISE  OF  PROVINCIAL  JURISDICTION 

From  the  above  it  follows  that  the  present  Act  is  not  a  bona  fide  exercise  of  pro- 
vincial jurisdiction,  and  in  the  report  of  the  Minister  of  Justice,  dated  22nd  December, 
1875,  confirmed  by  Order  in  Council  of  29th  February,  1876,  in  diecuseing  the  prin- 
ciples upon  which  the  power  of  disallowance  should  be  exercised,  it  is  said,  "there  may 
be  a  provincial  jurisdiction  for  a  particular  purpose,  exercised  in  fact,  though  not  in 
form,  for  the  accomplishment  of  another  purpose  within  Canadian  jurisdiction." 

See  Dominion  and  provincial  legislation,  1867-1895,  p.  71. 

A  similar  principle  is  pointed  out  by  the  present  Chief  Justice  of  Canada  at  2 
S.C.R.,  at  p.  109,  in  the  following  word's : — 

"  However  carefully  the  purpose  or  object  of  such  an  enactment  might  be  veiled, 
.the  foresight  of  those  who  framed  our  constitution  has  led  them  to  provide  a  remedy 
in  the  90th  section  of  the  Act  by  vesting  the  power  of  disallowance  of  provincial  Acts 
in  the  executive  power  of  the  Dominion,  the  Governor  General  in  Council." 

LICENSE  FEES  IN  REALITY  AN  EXPORT  DUTY  -"'    <   '  i 

This  appears  clearly  from  the  provisions  of  section  10  and  the  last  part  of  section 
13,  subsection  1,  and  attention  is  called  to  the  last  words  of  section  10  referring  to 
the  said  license  fees  upon  ores  which  are  smelted  or  otherwise  treated  within  the 
Dominion  of  Canada,  &c.,  that  they  or  such  proportion  thereof  as  may  be  fixed  by  the 
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lieutenant  Governor  in  Council  "sliall  be  remitted,  or  if  collected  shall  be  refunded 
under  such  rejrulution  as  the  Lieutenant  Cfovernor  in  Council  may  prescribe.'' 

The  confusion  which  would  be  created  in  the  present  case  is  shown  by  the  fact 
that  the  Dominion  parliament  have  already  covered  the  same  field  by  federal  legislation 
in  the  Dominion  Act,  60-Gl  Vic,  Ch.  17,  assented  to  29th  June,  1897.  If  therefore  the 
present  Ai't  is  not  disallowed  there  will  be  a  delegation  by  the  Dominion  parliament 
to  the  Governor  General  in  Council  and  a  delegation  to  the  Lieutenant  Governor  of 
the  province  of  Ontario  in  Council  to  deal  with  precisely  the  same  object.  This  is 
objectionable  and  it  is  submitted  that  the  appropriate  remedy  is  disallowance. 

LEOISLATIOX   BY   ORDER  IN    COUNCIL   AX    EVASION    OF    THE   BRITISH    NORTH    AMERICA    ACT 

The  present  Act  virtually  delegates  the  power  of  taxatiim  and  confiscation  of 
mining  lands,  and  regulation  of  the  smelting  and  refining  industries  so  far  as  nickel 
and  nickel  copper  ores  are  concerned,  liy  order  of  the  Lieutenant  Governor  of  Ontario 
in  Council,  and  under  the  constitution  such  Orders  in  Council  are  not  subject  to 
revisiim  by  the  Dominion  government. 

This  is  an  evasicm  of  the  constitutional  safeguard  afforded  by  di":''  malice  and 
was  made  the  groinul  for  the  disallowance  of  a  Eritish  Columbia  Act  '  ,lie  Dominion 
governmont,  as  appears  by  the  report  of  the  Minister  of  Justice.  .ed  13th  October, 
1875.  That  report  at  page  1038  of  Dominion  and  provinci-'  ^Islation,  1867-1895, 
says:  "  So  long  as  the  local  legislature  keeps  within  its  own  iiands  the  division  of  the 
districts  and  the  alteration  of  their  boundaries,  this  government  has  by  virtue  fif  the 
power  of  disallowance  some  measure  of  ccmtrol  over  such  action,  but  should  such  Act 
go  into  operation  no  such  control  could  hereafter  be  exercised  here,"  that  i*,  by  the 
Dominion  government.  The  Act  there  in  question  was  disallowed,  the  said  report 
being  adopted  by  Order  in  Council.  The  reasons  for  disallowance  are  much  stronger 
in  the  present  case,  because  the  Act  there  in  question  dealt  only  with  municipal  boun- 
daries, whereas  the  present  Act  deals  with  much  more  important  matters. 

It  is  to  be  added  that  such  a  delegation  of  legislative  power,  especially  upon  the 
subject  of  taxation  is  completely  repugnant  to  the  spirit  of  our  Canadian  constitu- 
tion, and  if  in  practice  such  a  delegation  is  sanctioned,  the  power  of  disallowance 
may  be  wliolly  evaded. 

SAW-LOG    CASE    NOT    IN    POINT 

It  has  been  urged  that  the  present  case  is  similar  to  what  is  known  as  the  Saw- 
log  Case,  but  it  is  to  be  observed  that  there  is  no  foundation  in  fact  for  this  argu- 
ment. There  the  province  was  dealing  with  its  own  property.  In  the  present  case 
the  province  had  parted  in  the  most  absolute  way,  as  above  shown,  with  all  proprietary 
control  over  the  lands  and  ores  now  in  question.  This  is  made  clear  by  the  quota- 
tion from  the  judgment  of  Mr.  Justice  Moss,  one  of  the  judges  of  the  Ontario  Court 
of  Appeal.  He  says  (27  Ontario  Appeal  Reports,  192) :  "  I  see  no  reason  for  think- 
ing that  the  legislature  may  not  in  i<'s;>ect  o^  this  property  do  what  any  subject  pro- 
prietor might  do  when  proposinp  to  Jir.p  ise  of  his  property." 

The  basis,  therefore,  of  that  deciiuon  was  that  the  property  there  being  dealt  with 
was  the  property  of  the  province  \i\'i  'nis  is  an  entirely  different  matter,  the  property 
has  been  granted  unconditionally  hy  the  province  and  has  in  many  cases  passed  into 
the  hands  of  persons  not  resident  in  Ontario.  This  matter  as  discussed  in  the  Toronto 
Glohe  of  11th  April,  1900,  where  the  well  recognized  principle  was  stated  in  the  follow- 
ing words: — 

"  Had  the  minerals  and  mining  lands  been  alienated  unconditionally,  the  province 
could  not  now  impose  necessary  obligations  and  taxes,  for  the  mine  owners  would  be 
in  a  position  to  claim  immunity  or  compensation." 

The  mine  owners  who  hold  lands  patented  prior  to  4th  May,  1891,  do  hold  lands 
which  had  been  patented  unconditionally,   and    they   are   therefore   in   a   position    to 
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claiin  immunity  or  compensation,  and  under  the  precedents  the  proper  authority  to 
grant  sucli  immunity  is  the  Govetnor  General  in  Council  in  whom  is  vested  tlie 
power  of  disallowance. 

dominion;  avd  imperial  interksts  prejudiced 

It  is  i)lain  tiiat  if  le-rislatiou  such  iis  the  present  is  permitted,  a  i)rccedent  will 
be  esta;blished  for  mischeivous  provincial  Ic^pislation  hy  Order  in  Council,  over  which 
the  Dominion  ^Mivernmeiit  will  rea«e  to  have  <'ontroI,  hut  for  Which  they  will  be 
responsible.  The  result  will  be  that  Dominion  and  Imperial  interests  may  be  greatly 
prejudiced. 

The  reasons  for  entrusting:  exclusive  jsirisdictioji  over  such  matters  as  the  regu- 
lation of  trade  and  commerce  were  well  considered.  If  the  present  Act  is  not  dis- 
allowed, the  efficiency  of  this  necessary-  federal  control  will  be  sreriously  impaired. 

The  present  Act,  if  not  disallowed  within  the  time  limited  therefor,  will  enable 
the  Ontario  government  for  the  time  being  to  frustrate,  so  far  as  nickel  and  copper 
ores  are  concerned,  the  policy  of  tlie  Canadian  government  which  has  for  its  object 
the  development  of  trade  with  Great  Britain. 

It  authorizes  discrimination  against  British  industry  and  enterprise,  and  tends 
.to  c()mi)el  Britit^h  consumero  of  nickel  to  look  to  foreign  .-ources  for  supiilies  of  nickel. 

In  fact  since  the  passing  of  the  present  Act  the  nickel  mining  industries  of  New 
Caledonia,  Norway  and  other  foreign  countries  have  been  greatly  developed  at  the 
expense  of  Canada. 

precedents  .justifv  disallowance  ,        i      ,        -V. 

The  ;  recedents  above  referred  to  and  ot'hers  too  familiar  to  render  citation  neces- 
sary, fully  justify  the  exercise  of  the  power  of  disallowance  in  the  present  case. 

The  action  taken  by  the  Dominion  government  with  reference  to  the  Quebec 
Mining  Law,  54  Vic,  Ch.  15,  is  also  relied  on. 

See  Dominion  and  provincial  legislation,  1867-1895,  p.  440.  Section  1426,  of  the 
Act  there  complained  of,  imposed  on  all  mineral  properties,  a  tax  therein  styled  a 
royalty  "  of  three  per  cent  of  the  merchantable  value  of  the  product  of  all  mines  and 
minerals." 

As  already  shown,  the  reasons  there  alleged,  namely,  that  the  royalty  was  made 
applicable  to  lands  which  had  been  alienated  unconditionally  by  the  province  exist 
in  the  present  case. 

And  whereas  in  the  Quebec  case  only  three  per  cent  was  imposed,  in  the  present 
case  over  one  hundred  per  cent  is  authorized. 


NO    PRESENT    REMEDY    IN    COURTS  "i        =  s      .'*; 

This  is  not  a  case  in  which  there  is  purely  a  legal  question  of  ultra  or  intra  rires, 
and  in  any  event  inasmuch  as  the  Ontario  government  and  legislature  have  formally 
declared  that  it  is  not  in  the  public  interest  that  the  legislation  in  question  should  be 
enforced,  it  follows  that  there  is  no  present  remedy  in  the  courts.  On  the  other  hand 
the  Act  creates  a  cloud  upon  the  nickel  industry  and  virtuclly  a  blanket  charge  or 
mortgage  upon  all  nickel  properties  that  may  be  worked,  which  should  be  removed. 

The  only  available  method  of  such  removal  is  by  the  exercise  of  the  power  of 
disallowance. 

The  injury  caused  not  only  to  private  individuals  but  also  to  the  trade  and  com- 
merce of  the  Dominion  by  the  present  Act  has  already  been  very  great  and  will  in  the 
near  future  be  much  greater. 

The  presence  o£  the  Act  upon  the  statute-book  will  be  a  tremendous  blow  to  the 
credit  of  Canada,  aild  is  very  detrimental  to  the  further  investment  of  capital  in 
Canadian  enterprises. 
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The  Act  complained  of  is  contrary  to  natural  justice  and  equity  which  the  Gover- 
nor General  in  Council  is  entrusted  with  authority  to  disallow.  To  this  authority 
as  pointed  out  by  Chief  Justice  Draper  re  Goodhue,  19  Gr.  384,  a  corresponding  duty 
attaches.  , 

On  these  grounds,  namely : 

1.  That  faith  should  be  kept  and  the  honour  of  the  Crown  maintained, 

2.  That  the  Act  complained  of  amounts  to  virtual  confiscation  without  compen- 
sation. 

3.  That  vested  interests  are  threatened. 

4.  That  the  Act  complained  of  trenches  upon  Dominion  jurisdiction. 

5.  That  it  is  not  a  bona  fide  exercise  of  provincial  jurisdiction. 

6.  That  the  license  fees  authorized  are  in  reality  export  duties. 

7.  That  legislation  by  Order  in  Council  as  proposed  is  an  evasion  of  the  British 
North  America  Act. 

8.  That  the  saw-log  case  is  not  in  point. 

9.  That  Dominion  and  Imperial  interests  are  prejudiced. 
10.  That  the  precedents  justify  disallowance;  and 

Jl.  That  there  is  no  present  remedy  in  the  courts. 
It  is  respecitfuUy  submitted  that  the  Act  complained  of  should  be  disallowed. 

Toronto,  March,  1901.  ' 

Memorandum  for  the  Minister  of  Justice  of  reasons  for  the  disallowance  hy  the  Gov- 
ernor General  in  Council  of  the  Act  to  amend  the  Mines  Act,  being  63  Vict., 
Cap  IS.  of  the  Ontario  Statntes  of  1900. 

1.  Dr.  Ludwig  Mond,  F.R.S.,  of  Tendon,  England,  acquired  by  the  investment 
of  considerable  amounts  of  money,  several  nickel  properties  in  the  p  rovince  of  Ontario, 
acquiring  title  in  fee  simpk,  under  absolute  grants  from  the  Crown  in  right  of  the 
province  of  Ontario.  The  titles  to  these  properties  were  acquired  before  the  legisla- 
tion complained  of  was  introduced. 

Certain  royalties  were  by  the  legislation  of  1891  imposed  on  certain  lands  in  the 
province  of  Ontario,  but  by  the  Mines  Act,  1892,  being  55  Vic,  Chap.  9,  there  was  a 
declaration  by  Her  Majesty  made  by  and  with  the  advice  and  consent  of  the  Ontario 
legislature,  as  follows: — 

"All  royalties,  taxes  or  duties  which  by  any  patent  or  patents  issued  prior  to 
the  4th  day  of  May,  1891,  have  been  reserved,  imposed  or  made  payable  upon  or  in 
respect  of  any  ore  or  minerals  extracted  from  the  laiidri  granted  by  £uch  patents  and 
lying  within  this  province  are  hereby  repealed  and  abandoned,  and  such  lands,  ores 
and  minerals  shall  henceforth  be  free  and  exempt  from  every  such  royalty,  tax  or 
duty." 

This  declaration  was  contained  in  the  R.S.O.,  189'7,  cap.  36,  at  the  time  the  said 
properties  were  acquired.  On  the  faith  of  these  rights  and  of  the  said  declaration, 
considerable  amounts  of  money  were  expended. 

2.  The  said  Act  purports  to  create  -vhat  is  substantially  a  blanket  charge  upon 
all  the  said  lands  so  acquired  in  good  faith,  for  more  than  the  value  of  the  produce 
of  the  said  lands,  and  it  appears  by  the  said  Act  that  the  right  is  reserved  to  make 
the  said  charge  operative,  and  to  permit  the  attempt  to  enforce  the  same  by  the 
Attorney  General  of  the  province  of  Ontario.  The  sections,  namely,  sections  4  to 
12  of  the  Act  complained  of,  have  not  yet  been  brought  into  force,  and  at  the  present 
session  of  the  Ontario  legii-  iture  a  member  of  the  gc'emment,  declared  oflScially  in 
the  legislature  that  the  government  did  not  consi-'or  it  in  the  public  interests  to 
enforce  the  provisions  of  the  said  Act. 

3.  It  is  strongly  urged,  therefore,  that  the  incalculable  injury  wrought  by  the 
provislonfl  of  the  said  legislation  is  nevertheloiss  continued  by  the  appearance  of  the 
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said  provieioiis  upon  the  statute  book,  rrentinp:  a  cloud  upon  the  nickel  mining 
industry  of  such  a  nature  that  it  its  impotisible  to  secure  the  invetstnient  therein  of 
English  capital. 

4.  The  provisions  of  the  said  Act,  as  is  indicated  on  the  face  of  it,  and  as 
appeai-e  directly  from  the  official  statements  which  aro  of  record  in  your  department 
as  to  the  object  of  the  legislation  in  question,  show  that  the  Act  complained  of  is  an 
attempt  to  trench  upon  the  authority  of  the  federal  piirliament.  That  this  iei  the 
cat>e  appears  more  clearly  from  the  fact  tliat  the  fiold  covv^red  by  the  i)rcsent  legis- 
lation was  already  covered  by  tlu  Dominion  Act  of  IS&T,  authorizing  the  Governor 
General  in  Council  to  impose  certain  export  duties. 

3.  The  following  among  other  reasons,  clearly  indicate  that  such  is  the  object  of 
the  legislation; — 

(a)  The  lieeneo  fees  or  ta.\eri  authorized  are  so  excet«sive  as  to  be  absolutely  pro- 
hibitory. This  is  shown  conclusively  by  the  official  reports  of  the  Ontario  Bureau 
of  Mines.  In  the  official  report  for  1890,  it  a[)pears  that  the  value  of  the  21,101  tons 
of  nickel  and  copper  matte  produced  in  the  province  of  Ontario  was  $782, 3(M).  The 
tax  on  this  authorized  by  the  Act  is  $r)0  per  ton,  which  would  amount  to  iJljO.'io.OSO, 
being  in  excess  of  the  total  value  of  the  produce  by  $277,700.  The  report  shows  that 
in  the  production  of  this  matte  there  was  expended  in  Ontario  for  wages  alone 
$315,501. 

Similarly  for  tho  year  1!)00,  according  to  the  report  of  the  Bureau  of  Mines,  the 
total  quantity  of  ore  smelted  was  171,230  tons,  yielding  19,21i5  tons  of  matte,  of  the 
total  value  of  $702,440.  The  duty  or  liccTise  fee  on  the  19,21.5  tons,  at  $50  n  ton, 
would  be  $960,750,  being  in  excess  of  the  total  value  of  the  produce  by  $2,58,310,  and 
it  may  be  pointed  out  that  the  wages  alone  expended  in  this  year  in  producing  tiiie 
nuitte  amounted  to  $443,870. 

(h)  The  Act  deals  with  smelting  or  otherwise  treating  ores  or  minerals  "in  the 
Dominion  of  Canada."  That  is  to  say,  the  province  of  Ontario  undertakes  to  legis- 
late in  regard  to  the  business  of  refining  and  smelting  in  the  Dominion  of  Canada, 
not  uicrely  in  the  ijroviuce  of  Ontario.  The  miscliievous  character  of  euch  legisla- 
tion is  apparent  when  it  is  borne  in  mind  that  great  industries  may  be  established, 
for  instance,  at  Sydney,  C.B.,  and  if  the  present  Act  is  not  disallowed,  then  the 
Dominion  government  will  be  v-rtiially  sanctioning  tho  delegation  to  the  Lieutenant 
Governor  of  Ontario  in  Council  the  jurisdiction  to  make  such  regtilations  as  the 
Lieutenant  Governor  in  Council  may  prescribe  in  regard  to  induetriw  wholly  out- 
side of  the  province  of  Ontario,  and  to  enforce  such  legislation  by  confiscation  of 
the  lands  in  the  province  of  Ontario  from  which  tho  ores  or  minerals  so  treated  are 
derived. 

It  is  to  b(!  observed  that  the  legislature  are  not  dealing  with  ores  or  minerals  which 
belong  to  the  province  of  Ontario,  but  also  with  ores  and  minemls  in  which  the 
province  of  Ontario  had  ulvestetl  itself  of  all  proprietary  interest. 

{c)  It  further  appcare  that  by  these  objectionable  sections  the  Ontario  legislature 
peel;s  to  vest  In  ;he  Lisp tenant  Governor  of  the  province  in  council  th.e  right  to  deal 
witli  Imperial  interests  as  appear  in  section  13  of  the  Act  complained  of,  That  section 
refer",  to  the  conditions  upon  which  the  license  fees  may  be  remitted  "  in  respect  of 
ores  or  minerals  refined  in  the  United  Kingdom  or  in  any  British  colony  or  depend- 
ency.''    It  is  s'lbmitt"*;  that  such  legislation  should  he  disallowed. 

fi.  While  ''  may  be  contended  that  the  Dominion  government  would  not  interveiu) 
ti'  p.'cvont  the  contiscation  of  property  of  British  subjects  by  proviiu'ial  legislatun's, 
yet  it  is  submitted  that  it  snould  not  sanction  the  use  by  the  province  of  the  power 
Of  confisci.tiou  for  th(^  pnriiosc  of  interfering  with  questions  of  tnnle  and  <'onnneree 
n:id  regulating  the  smelting  and   refininir  industries. 

7.  It  ib  auw  submitted  that  this  i.s  a  case  in  which  the  parties  injuriously  affected 
should  not  he  left  to  their  remedy  in  the  courts  when  in  the  future  the  iirovincial 
government  for  the  time  being  seek   to  enforce  the  Igislation.     it  is  quite  true  that 
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as  to  matters  within  its  compotence  and  within  it8  jurisdiction,  the  legislation  of  the 
province  has  the  operation  and  force  of  sovereign  legislation,  and  in  the  courts  every 
presumption  ie  made  in  favour  of  the  validity  of  such  legislation,  and  that  all  the 
courts  can  judge  of  is  the  power  to  make  the  law,  for,  as  pointed  out  by  the  late  Chief 
Justice  of  the  Supreme  Court,  with  its  expediency,  its  justice  or  injustice,  its  policy 
or  impolicy,  the  courts  have  nothing  whatever  to  do,  but  these  are  matters  to  be  con- 
sidered in  discussing  the  power  of  disallowance. 

In  the  Attorney  General  of  Canada  vs.  The  Attorney  General  of  Ontario,  20  O.R. 
245,  the  learned  chancellor  points  out  that  the  right  of  supervision  touching  provincial 
legislation  entrusted  to  the  Dominion  govornment,  works  in  the  plane  of  political 
expediency  as  well  as  in  that  of  jural  capacity. 

8.  That  the  power  of  disallowance  was  designed  to  meet  s'  'i  a  case  as  the  present 
is  very  clear.  In  a  very  able  judgment  the  present  Chief  Justice  of  Canada,  then 
Strong,  J.,  said,  2  S.C.R.,  at  pp.  108-109,  "  However  carefully  the  purpose  or  subject 
of  such  an  enactment  might  be  veiled,  the  foresiglit  of  those  who  framed  our  constitu- 
tional Act  led  them  to  provide  a  remedy  in  the  90th  section  of  the  Act,  by  vesting  the 
power  of  disallowance  in  the  executive  power  of  the  Dominion,  the  Governor  General 
in  Council." 

9.  Another  most  important  consideration,  which  is  pressed  strongly  upon  your 
rionsideration,  is  that  unless  the  power  of  disallowance  is  exercised  beforo  18th  May, 
1901,  the  power  of  supervision  upon  this  most  important  subject  by  the  Dominion  gov- 
ernment will  be  wholly  gone.  After  the  said  18th  day  of  May  there  will  be  no  right 
in  the  Governor  General  in  Council  to  supervise  or  disallow  any  Order  in  Covicil  that 
may  be  passed  from  time  to  time  by  the  provincial  government.  The  Doinitiirt  ro.ftrn- 
ment  would  be  taken  to  have  sanctioned  anything  that  can  be  done  undoi  t  .o  !\^  ^ 
of  the  legislation  complained  of,  and  inasmuch  as  the, license  fees  upon  os  id  .  :  ,e, 
as  above  shown,  largely  exceed  the  total  value  of  the  ore,  practically  absoluie  ocwer 
would,  so  far  as  the  Dominion  government  is  concerned,  be  granted  to  the  Ontario 
government. 

10.  It  should  be  pointed  cut  that  it  is  much  clearer  now  than  it  was  at  the  time 
thif  legislation  was  passed,  that  the  sections  complained  of  are  against  the  best 
interests  of  Canada.  The  legislation  has  alreaily  greatly  benefited  New  Caledonia, 
Norway  and  otlier  foreign  countries  at  the  expense  of  Ontario. 

11.  It  is  to  be  observed  that  the  Act  as  introduced  into  the  Ontario  legislature, 
and  road  a  first  time,  said  nothing  whatever  about  license  fees,  but  purported  to  be  an 
Act  to  impose  taxes.  This  was  abandoned,  and  the  name  was  changed  to  license  fees, 
but  it  is  submitted  that  this  change  of  name  does  not  alter  the  substance  of  the  Act, 
and  that  it  is  not  in  subritance  a  license  Act  at  all,  but  nothing  more  or  loss  than  an 
attempt  to  regulate  trade  and  commerce,  and  to  impose  an  export  duty.  This  is  the 
whole  pith  and  substance  of  the  sections,  as  was  clearly  admitted  by  the  minister  in 
charge  of  tlie  Act  when  introducing  the  same  into  the  Ontario  legislature. 

On  these  grounds,  as  well  as  on  those  previously  presented,  it  is  submitted  thut 
the  power  of  disallowance  should  in  the  present  instance  be  exercised. 

J.  M.  CLARK, 
Counsel  for  Dr.  Ludwig  Mond. 
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The  Minister  of  Justice  to  the  Premier  of  Ontario. 

Deiaiitment  op  Justice,  Ottawa,  25th  April,  1921. 

My  peak  Sir, — I  received  your  letter  this  morning,  and  I  liavo  the  honour  to 
transmit,  in  reply  thereto,  the  inclosed  copy  of  a  report  which  I  submitted  to  Council, 
and  which  has  been  before  it  for  the  past  fortnight. 

As  your  legislature  would  not  moot  in  time  to  have  the  legUlation  amend«H.\  ' 
did  not  Boe  any  other  course  open  than  that  of  disallowance. 
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I  hope  that  your  government  will  be  able  to  give  an  early  reply  to  this  com- 
munication. I  am  sending  it  to  you  in  an  irregular  way.  You  no  doubt  will  bring 
it  before  your  Attorney  General  for  his  report,  and  I  shall  be  pleased  to  receive  any 
observations  which  you  and  he  may  make  upon  the  subject.  If  you  had  at  once 
brought  your  Act  into  operation,  my  inclination  would  have  been  to  contest  the  pro- 
visions in  the  courts,  but  the  time  for  disallowance  will  be  gone  before  anything  can 
be  done. 

.,  .   I    ,  Yours,  etc., 

DAVID  MILLS,  ■ 

Minister  of  Justice. 

The  Premier  of  Ontario  to  the  Minister  of  Justice. 

TuEASUKY  Department,  O.ntakio,  Toronto,  27th  April,  1901. 

My  dear  Sir, — I  am  greatly  surprised  at  the  contents  of  your  letter  of  the 
2r)th  inst.  On  20th  December,  a  report  was  transir'.tted  to  your  department  by  the 
Attorney  General  setting  forth  the  grounds  on  which  the  government  considered  the 
Mines  Act  was  within  .the  jurisdiction  of  the  legislature.  Not  having  received  any 
reply  to  this  report,  I  concluded  that  you  were  convinced  of  the  soimdness  of  the 
position  which  the  government  had  taken,  and  therefore  the  whole  question  was 
dismissed  as  practically  settled.  Had  you  still  insisted  upon  your  own  views,  as  you 
had  a  perfect  right  to  do,  I  could,  while  the  legislature  was  in  session,  have  met  your 
objections  by  such  modifications  of  the  Act  as  would  have  been  necessary,  should 
sucli  a  course  be  deemed  in  the  interests  of  tiie  province  and  in  accordance  with  the 
opinions  of  my  government  respecting  its  own  right  in  the  matter.  Now  after  the 
legislature  has  been  prorogued,  and  without  any  opportunity  to  meet  your  views, 
even  were  it  practicable  to  do  so,  I  am  advised  that  you  propose  a  disallowance  of  a 
certain  portion  of  the  Act  in  question. 

Your  course  in  this  respect  is  the  more  diflScult  to  understand  because,  with 
respect  to  other  Acts  to  which  you  took  exception,  viz.,  the  Fisheries  Act  and  the 
Act  respecting  Extra-Provincial  Corporations,  the  government  aciiuiesced  in  all  the 
amendments  you  suggested  and  which  we  considered  might  be  made  without  dero- 
pating  from  our  jurisdiction,  in  order  to  avoid  unnecessary  controversy  between  the 
two  governments.  Had  you  iu  this  case  treated  my  government  with  the  same  con- 
sideration, this  correspondence  would  be  unnecessary.  Should  you  act  upon  the 
apparent  intention  of  your  letter,  just  received,  we  will  be  in  the  humiliating  posi- 
tion— 

1.  Of  having  transmitted  a  despatch  on  a  matter  of  supreme  importance  to  the 
province  of  which  no  notice  was  taken  and  to  which  there  was  no  reply,  and 

2.  Of  having  an  Act  of  the  legislature  disallowed  without  having  hern  afforded 
an  opportunity  of  amending  the  same,  did  we  think  proper  so  to  do. 

But  apart  from  these  considerations,  which  are  of  minor  importance,  willi  due 
deference  to  your  views,  I  must  still  be  permitted  to  say  that  the  argument  of  the 
Attorney  General  in  our  deapatch  of  20th  December  last  has  not  been  answered.  As 
tiie  Attorney  General  has  shown,  the  Mines  Act  is  not  an  Act  for  the  imposition  of 
taxes  in  the  nature  of  export  duty,  but  on  the  contrary  an  Act  imposing  certain 
charges  by  way  of  license  upon  tlie  property  of  the  Crown  on  condition  that  that 
l)roperty  shall  be  disposeil  of  in  u  certain  manner — the  Crown  in  this  case  being  the 
I»rovincial  government,  not  the  Dominion  government.  Surely  you  do  not  propose 
to  abridge  the  right  of  the  Crown  by  license  to  dispose  of  its  own  property?  If  so, 
why  did  you  not  disallow  the  Act  rociulring  pine  logs  to  be  numufactiired  'uiU>  lumber 
iu  Canada?  The  principlb  was  precisely  the  same.  Moreover,  as  you  are  doubtless 
aware,  the  Court  of  Appeal  was  unanimous  in  sustaining  the  contention  of  the  pro- 
vince in  respect  to  this  Act,  as  was  pointwl  out  in  tlie  despatch  of  the  Attorney  Geuorui 
a' ready  referred  to.  ^ 
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Nor  need  I  cite  the  legislation  of  the  province  of  Qiiehec  with  respect  to  the 
manufacture  of  pulp,  hy  which  it  is  j)rovided  that  a  foe  or  royalty  of  $1.90  per  cord 
will  be  chargeable  upon  pulp  wood,  with  a  rebate  of  $1.50  if  manufactured  into  pulp 
in  the  province.  By  section  7  of  the  Mines  Act  (1900)  a  license  of  $10  per  ton  may 
he  iinpowd  upon  nickel  ore,  and  hy  section  10  this  may  Im?  remitted  in  whole  or  in  part 
when  nickel  is  found  to  be  treate<l  in  the  Dominion  eo  n.s  to  yield  "  tine  metal."  It 
appears  to  me  that  the  analog?-  between  the  legislation  as  to  pulp  in  Quebec  and 
nickel  in  Ontario  is  comi)lete.  Then  why  should  the  Department  of  Jastice  pursue  n 
difTeri'nt  ('(Uirse  with  respect  to  the  k-gislation  of  the  two  provinces? 

But  it  i-i  needless  to  repeat  the  argument  so  fully  set  forth  in  the  despatch  of  the 
Attorney  (ieneral  of  20th  DeccmlxM'.  Permit  me  to  suggest  a  modus  vivendi,  viz.,  let 
the  Mines  Act  stand  as  was  done  with  the  Act  respecting  the  manufacture  of  pine 
logs,  and  let  the  parties  who  claim  to  have  a  grievance  contest  its  validity  in  the 
courts.  This  appears  to  me  to  be  the  only  projier  coui-se  to  pursue  at  the  present 
juncture.  We  have  now  no  farther  oi)portunity  for  argument,  nor,  as  already  stated, 
have  we  an  opportunity  to  consult  the  legislature  as  to  possible  amendments.  You 
have  allowed  nearly  four  months  to  '^  ..-.  without  any  intimation  that  you  had  not 
accei)ted  our  answer  to  your  objec^'jna.  My  government  will  feel  aggrieved,  and  I 
think  very  justly,  if  the  door  is  closed  thus  suddenly  against  a  farther  hearing  of  the 
may  m<>an  untold  disturbance  in  the  mining  industries,  at  present 
is  daily  seeking  investment;  $200,000  have  been  invested  in 
Sudbury;  Dr.  Mond,  notwithstanding  what  he  says  through 
li.  U'd  nearly  $800,000  at  Victoria;  Mr  Clergue,  at  the  Sault,  is 
erecting  a  large  steel  plant  with  a  view  to  use  nickel  ore  in  conjunction  with  iron  in 
certain  new  jjrocesses  of  manufacture.  We  have  projected  railroads  into  the  nickel 
districts  in  which  at  least  ten  millions  of  capital  will  be  invested.  The  Hamilton 
works  are  engaged  in  investigation  as  to  the  refining  of  nickel  and  are  investing  large 
sums  of  money  ii\  a  new  process  for  that  purpose.  By  the  disallowance  of  the  Mines 
Act  all  these  interests  will  In?  disturbed  and  capitalists  will  liegin  to  doubt  the  con- 
stancy of  the  government  with  regard  to  their  mining  policy.  You  will  be  asked  to 
impose  an  export  duty  where  we  imjmse  a  license  fee.  Both  political  parties  have 
accepted  the  policy  ot  developing  our  mineral  resources  along  the  lines  of  the  Mines 
Act.  Are  you  prepared  to  take  the  responsiljility  which  may  follow  such  a  course? 
We  will  certainly  have  to  resist  it  and  oppose  it  and  antagonize  it  by  every  means 
in  our  ])ower,  and  with  the  decision  of  the  Court  of  Appeal,  already  cited,  wo  think 
our  i)osition  sufficiently  strong  constitutionally  to  make  a  good  defence.  Would  it  not, 
therefore,  ho  reasonable,  that  the  Act  should  be  allowed  to  stand,  its  ultimate  interpre- 
tation to  be  left  with  the  courts? 

1  can  well  understand  where  an  Act  of  a  provincial  legislature  is  clearly  ultra 
vires,  i\w  Minister  of  Justice  is  bound  to  advise  its  disallowance,  unless  amended  or 
repealed  by  tlie  enacting  body.  The  Mines  Act  is  not  in  my  opinion  of  this  character. 
And  where  the  circumstances  are  such  that  the  enacting  body  has  no  opportunity  to 
reconsider  its  own  Act,  and  where  there  are  doubts  as  to  the  invasion  of  the  consti- 
tution, it  is  most  reasona,ble  tluit  the  courts  as  the  recognized  exponents  of  the  con- 
stitution, slunjld  he  permitted  to  settle  such  doubts. 

Still  another  consideration.  Why  not  let  us  submit  a  case  to  the  Court  of  Appeal, 
as  has  already  lM>en  done,  repeatedly  with  respect  to  previous  legislation,  and  thus 
settle  judi(!ially  a  nw\tter,  which,  if  pronounced  upon  adversely  by  your  department, 
will  certainly  beccnie  a  vexatious  and  disturbing  political  controversy? 

Hoping  you  may  act]uiescc  in  the  reasonableness  of  this  request,  I  remain, 

Yours  truly, 

G.  W.  ROSS. 
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DEPAUTirENT  OP  JUSTICE,  Ottawa,  Ttli  May,  1901. 

AFy  Dkar  Sir. — On  25th  April,  I  wrote  you  in  reference  to  your  legislation, 
known  as  "  The  Act  to  amend  the  Mines  Act,"  and  on  28th  April,  I  received  a  letter, 
dated  the  2Tth,  from  jou,  in  which  you  state,  that  on  20th  Decenibor,  a  report  was 
transmitted  to  my  deprrtmcnt  by  your  Attorney  General,  setting  forth  the  grounds 
on  which  your  government  considered  the  Mines  Act  was  within  the  jurisdiction  of 
the  legislature;  and  you  inform  me  that  had  I  still  insisted  upon  my  views  while  the 
legislature  was  in  session,  you  would  have  endeavoured  to  have  met  my  objections 
by  such  modifications  of  the  Act  as  would  have  been  necessary. 

I  regret  that  there  s.iould  be  any  misunderstanding  with  regard  to  the  matter. 
Your  letter  came  during  the  holidays,  when  I  was  absent  from  the  city,  and  upon 
my  return  we  were  so  mmh  engaged  in  preparation  for  the  session,  that  no  further 
discussion  of  the  subject  vith  your  government  was  then  had.  Indeed,  I  supposed 
that  when  you  received  no  letter  from  me  asquiescing  in  the  opinions  of  your  Attor- 
ney General,  there  would  not  be  much  room  to  doubt  that  this  department  adhered 
to  the  opinions  which  had  tiready  been  conveyed  to  your  government. 

You  undertake  to  stren^'then  the  opinion  you  there  express,  by  referring  to  the 
Fisheries  Act,  and  to  the  Extra-Provincial  Corporations  Act,  in  which  you  say  your 
government  had  acquiesced  in  all  the  amenJements  that  T  had  suggested.  Perhaps  it  is 
just  as  well  thet  i  should,  a\  this  point,  remind  you  that  in  respect  to  neither  of 
these  provincial  statutes  have  you  acquiesced  in  the  view  expressed  in  my  communi- 
cations to  you  in  regard  to  them,  nor  have  you,  so  far  as  the  Fisheries  Act  is  con- 
cerned, adopted  the  course  whiiih  was  suggested,  in  the  event  that  your  government 
were  unwilling  to  make  all  the  changes  that  we  regarded  as  essential.  I  certainly 
understood  that  if  our  objectioie  to  your  fiehery  regulations  were  not  fully  met  by 
the  proposed  changes  in  your  la\.'.  the  whole  law,  as  it  then  stood,  would  be  repealed 
and  re-enacted,  with  such  aiiienduients  as  you  were  willing  to  make,  in  order  that 
another  year  would  be  given  to  arrive  at  a  conclusion  in  respect  to  all  controverted 
matters  that  remained  undealt  \/ith.  But,  instead  of  this,  the  objectionable  pro- 
visions of  your  law,  which  bad  not  been  removed  by  the  proposed  amendments,  were 
allowed  to  stand  as  a  part  of  the  statute  objected  to;  so  that  you  force  us  to  act 
promptly,  in  order  to  protect  Dominion  authority  from  provincial  encroachment. 
Neither  the  Fisheries  Act,  nor  the  Extra-Provincial  Corporations  Act  are  now,  after 
the  session,  much  nu)re  satis.factory  in  form  than  they  were  before.  I  may  here  remark 
that,  in  re9i)eet  to  the  F.xtra-Proviu'^ial  Corporations  Act,  my  letter  of  19th  March 
has  since  remained  unanswered,  and  yet  what  subsequently  transpired  shows  that 
I  could  not  infer  froui  your  silence  what  you  think  you  wore  warranted  in  inferring 
from  mine,  for  1  do  not  find  this  inference  sustained  by  your  subsequent  legislation. 

You  say  that  you  have  transmitted  a  despatch  on  a  matter  of  supreme  impor- 
tance to  the  province,  of  which  no  notite  was  taken,  and  to  which  there  was  no  reply, 
and  you  complain  of  having  an  Act  of  ihe  legislature  disallowed  without  having  been 
alTorded  an  ojiportunity  of  amending  the  saiue,  had  you  thought  proper  to  do  so.  I  have 
already  stated  that  your  letter,  having  been  written  during  the  holidays,  and  the  pres- 
sure of  work  in  getting  ready  for  tlie  session  wlueh  immediately  followed,  had  led  to  its 
l)eing  over-looked  at  tlie  time.  But  I  thiiik  tlie  |)roi)er  inference  from  tiio  facts  was 
not  that  you  were  to  conclude  tluit  1  was  I'onverted  to  your  way  of  thinking,  but  that 
the  opinions  expressed  by  me  were  still  adhered  to.  I  submit  that  it  is  an  unusual 
jtroceeding  to  rely  upon  a  d(i\ibtful  inferouce  upon  a  <iuestion  which  yo\i  pronounce 
one  of  supreme  imiwrtance  to  tlie  i)rov:nce,  and  especially  wliere  it  was  so  easy  to  sub- 
stitute fact  for  such  an  inference  by  a  brief  communication.  I  may  say  that  in  respect 
to  the  Extra-Provincial  Corjiorations  Act,  your  ladies  is  the  same  as  that  of  which 
you  complain  on  n>y  part.  1  received  no  answer  to  my  letter  of  19tli  Marcli,  and 
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yet  I  find  you  did  not  abandon  your  own  previous  contention  by  any  subsequent  Act 

"^  ^'f^i^mTy  -.V  tliat  the  Minee  Act  ie  not  an  Act  for  the  imposition  of  taxes  in  the 
natal  of  an  expo  t  duty,  but  on  the  contrary,  it  is  an  Act  imposing  certain  charges 
W  X  of  c«'e  upon  l.e  property  of  the  Crown  on  condition  that  that  property 
L  n;olpos"d  of  in  a  cert'ain  manner.  I  dissent  ^^T^J^ ^Zor^^rTZ 
«  tax  .miounting  to  more  than  lOO  per  cent  upon  an  article,  if  t  is  exported  irom  tne 
^cunt;  Ct  Tf  this  burden  was  imposed  for  revenue,  the  failure  to  export  did  not 
IZ^o  'vo  r  necessitiee.  You  remit  the  taxation,  if  the  ore  is  refined  w  thin  the 
D^onTsoIaTto  one  man  it  results  in  .onfiseatio.i  a^d  ^^Pou rttla^  sT^e 
no  burden  But  you  do  not  confine  the  provisions  of  your  bu.  lO  the  lanas  oi  in« 
Crow  You  so  undertake  to  regulate  the  use  which  the  proprietors  -ay  mak^  of 
the  products  of  their  mines,  in  which  the  title  of  the  Crow..  .  ...  -ejed  away, 

"^^^^;::.f  "luT  3rti;;o;r^rS:"S;e  right,f  the  Crownby^license 
Yousaj,     oureij  y  ^^    Portainlv  not.    But  I  do  object  to  a  provincial  gov- 

power  to  moke  rcsi.l«tions  n-.pcctmn  oommerM,  a.id  Ih.U  ramt  .ettie  i™  P 

'"  7r.*Xr.o1rj  ^'MorL  Act  r^..,.,  pm,  l.»,  .o  be  „.„uf.e.„,ed 

!r::eTj^;i;4''::;.i;.w£„-^^^^^^ 

■''"U' yourlSslation.  you  practically  have  done  this:  You  tell  him  that  if  he  manu- 
uy  your  lURiBmiiui ,  j       i  matter  where,  no  such  charge  shall  be 
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mines  will  bring  in  the  Knglieh  market.  I  do  not  understand  how  you  can  persuade 
yourself  that  this  is  not  an  export  duty,  imposed  by  the  legislature  of  the  province 
of  Ontario,  for  the  purpose  of  regulating  trade  lor  Canada,  or  rather,  for  the  purpose 
of  prohibiting  trade  out  of  Canada,  in  respect  :o  this  article.  It  becomes  a  reward 
to  the  man  who  retains  the  ore  here,  if  he  ca:^  find  in  Canada,  not  in  Ontario  only, 
a  market  for  it.  It  is  a  punishment  to  him  who  sends  it  away,  and  so  it  cannot  be  a 
burden  imposed  for  revenue. 

Would  it  not  be  well  for  you  and  the  Attorney  General,  or  some  of  your  colleagues, 
to  meet  with  us,  and  see  whether  some  way  out  of  the  difficulty  which  you  have  created 
by  this  moeit  unusual  legislation  may  not  be  discovered?  Certainly,  the  three  statutes 
to  which  I  have  referred  are,  from  my  point  of  view,  undoubted  invasions  of  Dominion 
authority,  and  quite  unwarranted  by  any  provision  of  the  British  North  America  Act. 
I  must  say  that  it  appears  to  me  you  have  assumed  in  this  legislation  that  the 
jurisdiction  of  the  federal  authorities  and  the  responsibility  of  the  federal  govern- 
ment are  not  entitled  to  any  consideration  from  the  government  of  Ontario. 
.    ,    , .  Yours,   &c., 

;':  ■ DAVID   MILLS, 

Minister  of  Justice. 


(Approved  11  May,  1901.)  '  ' 

"  '  '-  Department  of  Justice;  Ottawa,  3rd  May,  1901. 

To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  chapter  24  of  the  statutes  of  the 
province  of  Ontario,  passed  in  the  sixty-third  year  of  Her  late  Majesty's  reign  (1900), 
assented  to  30th  April,  and  received  by  the  Secretary  of  State  on  18th  May,  intituled 
"  An  Act  respecting  the  Licensing  of  Extra-Provincial  Corporations." 

The  term  "  extra-provincial  corporations "  is  defined  by  this  Act  to  mean  "  a 
corporation  created  otherwise  than  by  or  under  the  authority  of  an  Act  of  the  legis- 
lature of  Ontario." 

Section  2  mentions  certain  classes  of  extra-provincial  corporations  which  are 
not  required  to  take  out  any  license  under  the  Act.  These  include  corporations 
licensed  or  registered  under  the  provisions  of  "  The  Ontario  Insurance  Act,"  or  of 
"  The  Loan  Corporations  Act,"  and  corporations  liable  to  payment  of  taxes  imposed 
by  chapter  8  of  the  Ontario  statutes  for  1»99,  intituled  "  An  Act  to  supplement  the 
revenue  of  the  Crown  in  the  ijrovince  of  Ontario." 

Section  3  mentions  certain  classes  of  extra-provincial  corporations  which  are 
required  to  take  out  license  under  the  Act.  These  include  corporations  other  than 
those  mentioned  in  section  2,  created  by  or  under  the  authority  of  (a)  an  Act  of  the 
legislature  of  the  old  province  of  Canada,  or  by  royal  charter  of  the  government  of 
that  province  authorized  to  carry  on  business  in  Upper  Canada  but  not  carrying  on 
business  in  Ontario  at  the  date  of  the  commencement  of  this  Act;  (6)  an  Act  of  the 
Dominion  of  Canada  and  authorized  to  carry  on  business  in  Ontario,  and  (c)  extra- 
provincial  corporations  not  coming  within  any  of  the  classes  enumerated  in  sections 
2  and  3,  which  latter  would  include  corporations  created  and  authorized  by  the  par- 
liament of  the  United  Kingdom. 

It  is  provided  by  section  ft,  as  to  extra-provincial  corixjrations  required  under  the 
provisions  of  section  3  to  take  out  a  license,  that  none  of  those  shall  carry  on  within 
Ontario  any  business,  unless  and  until  a  license  under  this  Act  so  to  do  has  been 
granted,  and  unless  such  license  is  in  force:  pi-ovided,  that  the  taking  of  orders  for, 
or  the  buying  or  selling  of  goods  by  travellers  or  by  correspondence,  if  the  corpora- 
tion have  no  resident  agent  or  representative  and  no  office  or  place  of  business  in 
Ontario,  shall  not  be  deemed  a  carrying  on  of  business  within  the  meaning  of  the  Act. 


40 


ONTARIO 


;f: 


!h 


il   . 


!l  ! 
ill 


Section  7  enacts  that  an  extra-provincial  corporation  required  to  take  out  a 
license  may  apply  to  the  Lieutenant  Governor  in  Council  for  a  license  to  carry  on  its 
business  or  part  thereof  and  exercise  its  powers  or  part  thereof  in  Ontario,  and  upon 
the  granting  of  such  license  such  corporation  may  thereafter,  while  such  license  is 
in  force,  carry  on  in  Ontario  the  whole  or  such  parts  of  its  business  and  exercise  in 
Ontario  the  whole  or  such  parts  of  its  powers  as  may  he  embraced  in  the  license,  sub- 
ject, however,  to  the  provisions  of  the  Act,  and  to  such  limitations  and  conditions  as 
may  be  specified  in  the  license.  The  following  section  authorizes  the  Lieutenant 
Governor  in  Council  to  make  regulations  respecting,  among  other  things,  the  forms 
of  licenses,  powers  of  attorney,  applications,  notices,  statements,  returns  and  other 
documents  relating  to  applications  and  other  proceedings  under  the  Act,  and  also  to 
make  orders  with  respect  to  particular  cases  where  the  general  regulations  may  not 
be  applicable,  or  where  thoy  would  cause  unnecessary  inconvenience  or  delay. 

It  is  to  be  observed  here  that  these  corporations  are  forbidden  by  the  Act  to  do 
business  in  the  province  without  license,  and  although  it  would  appear  from  the  above 
mentioned  sections  and  section  4  that  it  would  be  the  duty  of  the  provincial  govern- 
ment to  issue  licenses  to  such  corporations  upon  their  complying  with  the  provisions 
of  the  Act  and  the  regulations,  yet  the  licenses  may  be  subject  to  limitations  and  con- 
ditions, the  nature  of  which  are  not  stated  in  the  Act,  and  which  depend  upon  regula- 
tions to  be  made  from  time  to  time  by  the  Lieutenant  Gtjvernor  in  Council ;  and  fur- 
ther, that  special  limitations  and  conditions  may  be  imposed  in  particular  cases,  so 
that  there  must  be  considerable  uncertainty  as  to  how  far  a  corporation  would  be 
licensed  in  any  case  to  carry  on  the  business  intended  or  authorized  by  its  charter. 

Section  13  authorizes  the  Lieutenant  Governor  in  Council  to  suspend  or  revoke 
any  license  in  whole  or  in  part  for  default  in  observing  or  complying  with  the  limita- 
tions and  conditions  of  the  license. 

Section  14  provides  a  penalty  against  any  corporation  required  to  take  out  a 
license  for  carrying  on  business  without  such  license,  and  renders  such  corporation, 
while  unlicensed,  incapable  of  maintaining  any  action,  suit  or  other  proceeding  in  the 
courts  of  Ontario  in  respect  of  any  contract  made  within  the  province  or  in  con- 
nection with  business  carried  on  contrary  to  the  provisions  of  section  6. 

Section  18  establishes  fees  to  be  taken  upon  the  granting  of  licenses. 

The  question  as  to  the  right  of  a  provincial  legislature  to  limit  the  authority 
granted  to  a  corporation  by  the  Imperial  parliament  or  the  parliament  of  Canada 
has  heretofore  on  several  occasions  been  considered  by  the  government  of  Canada. 

he  undersigned  apprehends  that  no  argument  is  required  to  establish  the 
invalidity  of  such  a  provincial  Act  so  far  as  concerns  the  powers  conferred  by  the 
parliament  of  the  United  Kingdom,  the  Acts  of  which,  where  intended  to  apply  to  a 
colony  or  province,  must  in  all  cases  be  paramount.  The  undersigned  conceives  that 
it  is  equally  beyond  provincial  authority  to  prevent,  or  in  anywise  limit,  the  exercise 
of  the  powers  of  a  company  conferred  by  the  parliament  of  Canada  relating  to  any  of 
the  subjects  specially  enumerated  in  section  91  of  the  British  North  America  Act. 
In  both  these  cases  the  inconiijetency  of  the  provincial  legislatures  has  been  already 
affirmed  by  the  Dominion  government. 

Your  Excellency's  government  is  now,  however,  perhaps  for  the  first  time  called 
upon  to  deal  with  a  provincial  Act,  which  is  clearly  intended  to  prevent  all  Domin- 
ion corporations,  save  those  falling  within  the  classes  mentioned  in  section  2  of  the 
present  Act,  from  doing  any  business  within  the  province,  unless  thereunto  licensed 
by  provincial  authority,  and  which  is  intended  further  to  confer  a  discretion  upon 
the  provincial  government  as  to  the  conditions,  terms  and  limitations  upon  which 
such  licenses  may  be  grantcti,  the  exercise  of  which  discretion  may  involve  limita- 
tion of  the  powers  which  parliament  has  conferred,  and  requirements  which  may  render 
the  execution  of  those  powers  burdensome  or  unprofitable. 

In  1887,  Sir  John  Thompson,  tlien  Minister  of  Justice,  had  occasion  to  report 
upon  an  Act  of  the  province  of  Quebec,  49-50  Victoria,  chapter  39,  intituled  "  An  Act 
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to  authorize  certain  corporations  and  individuals  to  loan  and  invest  money  in  this 
province."  lie  stated  that  the  right  of  the  Dominion  parliament  to  establish  a  cor- 
poration having  powers  and  civil  rights  in  more  than  one  province  had  been  most 
conclusively  established;  that  the  power  of  provincial  legislatures  in  regard  to  the 
establishment  of  corporations  was  limited  by  section  92  of  the  British  North  America 
Act  to  the  incorporation  of  companies  with  provincial  objects  and  matters  of  a  merely 
local  and  private  nature  in  the  province,  while  the  powers  of  the  Dominion  parlia- 
ment extend  to  all  matters  not  coming  within  the  classes  of  subjects  assigned  exclusively 
to  the  legislatures,  and  that  it  followed,  therefore,  that  a  statute  relating  to  the 
incorporation  of  a  company,  which  was  beyond  the  authority  of  a  provincial 
legislature,  would  be  within  the  competency  of  parliament.  The  minister  stated  fur- 
ther that  the  right  of  a  corporation  so  created  by  the  federal  authorities  to  hold 
lands  or  to  make  contracts  in  the  several  provinces  in  which  it  is  established  as  a 
civil  person,  might  be  dependent  upon  the  general  law  of  each  province  as  to  cor- 
porations, but  could  not.  in  his  opinion,  be  restricted  by  any  provincial  legislation 
aimed  at  corporations  established  by  the  federal  parliament,  and  he  quoted  high 
judicial  decisions  in  support  of  these  views.  Sir  John  Thompson  would  have  recom- 
mended the  disallowance  of  this  statute  had  it  contained  the  provisions  which  the 
present  statute  does,  prohibiting  Dominion  companii's  from  doing  business  without 
a  license.  He  stated,  as  the  ground  for  refraining  to  recommend  disallowance,  that 
while  the  statute  empowered  the  provincial  secretary  to  issue  licenses  to  the  companies 
referred  to,  and  proposed  to  convey  authority  to  such  companies  to  do  business 
under  such  licenses,  it  did  not  contain  any  negative  provision  forbidding  the 
companies  to  do  business  without  licenses,  and  that  it  did  not  establish  any  penalty 
for  non-compliance.  The  minister  considered,  therefore,  that  the  Act  seemed  incap- 
able of  doing  harm  or  obstructing  the  operation  of  companies  duly  authorized  or 
doing  business  within  the  scope  of  their  lawful  constitutions,  except  in  so  far  as  it 
might  raise  doubts  as  to  the  necessity  for  such  a  license.  This  report  of  the  Minister 
of  Justice  was  ajjproved  by  His  Excellency  in  Council  on  9th  August,  1887,  and  is 
printed  on  pages  339  to  342  of  the  compilation  of  Dominion  and  provincial  legisla- 
tion, 1867-95. 

In  1891,  upon  the  recommendation  of  Sir  John  Thompson,  a  statute  of  the  pro- 
vince of  Manitoba,  53  Vic,  chap.  23,  intituled  "  An  Act  to  authorize  companies,  insti- 
tutions or  corporations  incorporated  out  of  this  province  to  transact  business  therein," 
was  disallowed.  The  minister  in  his  report  recommending  disallowance  referred  to 
his  previous  report  upon  the  Quebec  statute,  49-50  Vic,  chap.  39,  and  he  remarked 
that,  for  the  reasons  therein  stated,  the  Act  then  under  review  in  so  far  as  it  related  to 
companies  having  the  powers  mentioned  in  the  Act,  by  virtue  of  legislation  from  the 
parliament  of  the  United  Kingdom  or  from  the  parliament  of  Canada,  was  ultra  vires 
of  a  provincial  legislature,  and  upon  that  reason,  as  well  as  the  further  reasons  stated 
in  his  report,  he  based  his  recommendations.  This  report  of  the  Minister  of  Justice 
was  approved  by  His  Excellency  in  Council  on  4th  April,  18P  .,  and  is  printed  in  the 
volume  aforesaid  at  pages  941  to  945. 

In  1896  another  statute  of  the  province  of  Manitoba,  58  Vic,  Ch.  4,  intituled: 
"  An  Act  respecting  corporations  incorporated  out  of  Manitoba,"  was  disallowed  by  His 
Excellency  in  Council  because  of  the  incompetency  of  the  legislature  to  limit  or  forbid 
the  exercise  of  powers  lawfully  conferred  by  the  parliament  of  Canada.  Iteports  of  the 
Minister  of  Justice  of  the  time  holding  these  vie\/8,  were  approved  by  His  Excellency 
in  Council  on  8th  November,  1895,  and  12th  March,  1896.  These  reiwrts,  and  the  corre- 
spondence connected  therewith,  are  printed  at  pages  100,")  to  1010  of  tlie  above  men- 
tioned volume. 

Afterwards  still  another  statute  was  enacted  by  the  legislative  assembly  of  Mani- 
toba, 60  Vic,  Ch.  2,  containing  all  the  provisions  which  occasioned  the  disallowance 
of  the  Act  58-59  Vic,  Ch.  4.  Sir  Oliver  Mowat,  then  Minister  of  Justice,  in  his 
memorandum  of  16th  November,  1896,  pointed  out  that  it  had  been  held  that  the 
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Dominion  had  power  to  incorporate  a  company  for  the  whole  Dominion,  though  the 
objects  of  the  company  were  provincial,  a  provincial  legislature  having  no  power  to 
authorize  a  company  to  do  business  outside  of  the  province.  He  stated  that  it  waa 
unnecessary  at  that  time  to  express  any  opinion  as  to  whether  a  provincial  legislature 
might  require  that  a  license  should  be  obtained  by  such  a  company  before  it  could  do 
business  in  the  province,  but  that  there  could  be  no  doubt,  where  a  company  was 
incorporated  by  the  Dominion  in  the  exercise  of  any  one  or  more  of  its  special  and 
exclusive  powers  of  legislation  enumerated  in  section  91  of  the  British  North  Am>.  ica 
Act,  a  provincial  legislature  had  no  authority  to  impose  any  such  condition.  This  Act 
was  afterwards  disallowed  upon  the  report  of  the  undersigned  concurring  in  the  view 
of  his  predecessor,  which  report  was  approved  by  His  Excellency  in  Council  on  14th 
March,  1898.  The  particular  point  upon  which  the  disallowance  of  the  two  latter 
statutes  proceeded  was  the  incapacity  of  a  provincial  legislature  to  limit  or  affect  the 
operation  of  Dominion  statutes  enacted  in  the  execution  of  any  of  the  powers  particu- 
larly enumerated  in  section  91.  The  present  statute  is  open-  to  the  same  objection, 
although  not  so  far  reaching,  because  under  section  2  of  the  Act  in  question  some 
Dominion  companies  have  been  excepted  from  the  operation  of  the  Act. 

It  has  been  the  policy  of  the  parliament  and  government  of  Canada  for  many  years, 
in  the  exercise  of  undoubted  constitutional  and  statutory  rights  to  incorporate  com- 
panies for  the  purpose  of  doing  business  throughout  the  Dominion,  or  in  two  or  more 
provinces  thereof,  not  only  as  to  matters  relating  strictly  to  the  enumerated  subjects 
of  Dominion  jurisdiction,  but  also  as  to  those  matters  which,  if  limited  to  the  territory 
of  any  one  province,  would  be  within  the  exclusive  legislative  authority  of  that  pro- 
vince. This  jurisdiction  in  the  Dominion  arises,  in  the  opinion  of  the  undersigned, 
not  only  under  the  general  authority  of  the  Dominion  relating  to  the  peace,  order  and 
good  government  of  Canada,  but  also  as  affecting  the  regulation  of  trade  and  com- 
merce, a  subject  specially  assigned  to  the  exclusive  legislative  authority  of  Canada. 

In  the  case  of  the  Citizens'  and  Queen  Insurance  Company  vs.  Parsons  (1  Cart- 
wright,  at  page  278),  the  Judicial  Committee  of  the  Privy  Council  held  that  the  regu- 
lation of  trade  and  commerce  would  include  the  regulation  of  trade  in  matters  of  inter- 
provincial  concern,  and,  it  may  be,  would  include  the  general  regulation  of  trade 
affecting  the  whole  Dominion.  It  has  also  been  held  by  the  same  authority  that  the 
parliament  of  Canada  alone  can  constitute  a  corporation  with  power  to  carry  on  busi- 
ness throughout  the  Dominion  (Loranger  vs.  Colonial  Building  and  Investment  Asso- 
eiation,  8  Oartwright,  at  page  128).  This  latter  statement  refers  to  companies  incor- 
porated, not  under  the  powers  conferred  within  the  scope  of  any  of  the  subjects  speci- 
ally enumerated  in  section  91,  but  to  companies,  the  incorporation),  of  which,  but  for  the 
fact  that  their  powers  or  capacity  to  do  business  are  to  extend  beyond  the  limits  of  any 
one  province,  would  be  solely  within  provincial  authority. 

In  the  case  of  the  liquor  prohibition  appeal  (1896,  Appeal  Cases,  at  page  363), 
Lord  Watson  delivering  the  opinion  of  the  committee  and  referring  to  the  Citizens' 
and  Queen  Insurance  Company  vs.  Parsons,  says,  "It  was  decided  that  in  the  absence 
of  legislation  upon  this  subject  by  the  Canadian  parliament  the  legislature  of  Ontario 
had  authority  to  impose  conditions  as  being  matters  of  civil  right  upon  the  business 
of  fire  insurance,  which  was  admitted  to  be  a  trade,  so  long  as  those  conditions  only 
affected  provincial  trade."  Construing  this  decision  with  that  in  the  Citizens'  case 
the  undersigned  apprehends  that  legislation  affecting  intv».rprovincial  trade  or  affecting 
trade  in  matters  of  interprovincial  concern,  would  be  ultra  vires  of  a  provincial  legisla- 
ture as  being  comprehended  within  the  regulation  of  trade  and  commerce. 

The  question,  therefore,  arises  whether  legislation  can  be  upheld  by  which  a 
province  professes  to  take  power  to  prohibit  the  right  -f  trading  within  the  province, 
of  a  company  incorporated  by  the  exclusive  authority  of  parliament  to  trade  through- 
out the  Ddminion  or  in  two  or  more  of  the  provinces.  Such  a  company  has  capacity 
within  the  scope  of  its  charter  to  trade  within  the  province  and  elsewhere  in  the 
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Dominion  just  as  an  individual  has.  An  enactment  by  a  province  foAidding  residents 
of  or  persons  doing  business  in  any  other  province  to  trade  in  the  first  named  pro- 
vince would  seem  to  affect  more  than  provincial  trade.  It  would  be  a  matter  of  inter- 
provincial  concern,  and,  therefore,  ultra  vires  as  relating  to  the  regulation  of  trade  and 
commerce;  otherwise  all  interprovincial  trade,  which  the  judicial  committee  holds 
that  the  Dominion  has  the  right  to  regulate,  could  be  rendered  impossible  by  the 
provinces. 

If  the  right  of  trading  between  individuals  of  different  provinces  be  a  matter  of 
interprovincial  concern,  so  also  must  be  the  right  of  trading  by  a  company  incorpor- 
ated by  parliament  for  the  purpose  of  trading  in  different  provinces.  It  is  incorpor- 
ated for  the  purpose  of  a  trade  which  is  not  local  or  provincial, — a  trade  which  con- 
cerns at  least  two  provinces;  in  other  words,  a  trade  which  the  Dominion  has  exclu- 
sive authority  to  regulate;  and  hence,  though  such  a  company  is  subject  to  all  the 
general  laws  relating  to  property  and  civil  rights  and  private  and  local  matters  of  the 
respective  provinces  where  it  does  busin&ss,  it  cannot  be  bound  by  provincial  legisla- 
tion directed  against  it  as  an  extra-provincial  company  in  respect  of  its  trade  which 
concerns  the  whole  Dominion  or  several  provinces. 

It  is  the  opinion  of  the  undersigned  that  inter-provincial  trade,  or  trade  that 
concerns  the  whole  Dominion,  cannot  be  prohibited  or  restricted  by  a  province,  and, 
if  this  be  so,  it  follows  that  the  agencies  of  such  trade  established  by  the  Dominion 
cannot  compptci'.tly  by  provincial  legislation,  be  prevented  from  executing  their  powers, 
or  restricted  in  operations  within  the  scope  of  their  Dominion  charters. 

It  would  appear,  therefore,  that  the  Act  in  question  is  ultra  vires,  and  that  so  far 
as  it  has  any  operation  as  to  Dominion  corporations,  it  is  likely  to  interfere  with  the 
carrying  into  effect  of  the  policy  of  Dominion  legislation,  unquestionably  competent 
to  parliament,  with  regard  to  the  incorporation  of  companies  intending  to  do  business 
in  Ontario. 

It  will  be  observed,  moreover,  that  among  the  corporations  required  to  take  out 
licenses  as  a  condition  to  their  transaction  of  business  in  Ontario,  are  included  cor- 
porations constituted  by  Act  of  the  late  province  of  Canada  authorized  to  carry  on 
boainess  in  Upper  Canada,  but  not  carrying  on  business  there  at  the  date  of  the  com- 
mencement of  the  Act.  The  undersigned  apprehends  that  there  can  now  be  no  doubt 
that  the  legislature  of  either  of  the  provinces  of  Ontario  or  Quebec  has  no  power  to 
modify  or  repeal  the  provisions  of  the  charter  of  a  corporation  created  by  the  legisla- 
ture of  the  late  province  of  Canada  for  the  purpose  of  doing  business  in  Upper  and 
Lower  Canada.  Companies  so  incorporated  have  by  virtue  of  their  constitutions  both 
the  capacity  to  do  business  within  the  scope  of  their  powers  and  the  right  to  exer- 
cise these  powers  to  the  fullest  extent  within  the  two  provinces,  and  it  is,  according  to 
the  highest  judicial  authority,  incompetent  to  either  of  these  legislatures  to  modify 
or  repeal  the  provisions  of  such  an  Act.  Therefore,  the  legislature  of  Ontario  can- 
not effectively  prohibit  such  a  corporation  from  transacting  its  business  within 
Ontario,  or  confine  the  execution  of  its  powers  by  conditions  or  limitations  established 
under  the  authority  of  the  Lieutenant  Governor  in  Council,  or  otherwise,  as  it  is 
sought  to  do  by  the  present  Act 

For  the  foregoing  reasons  the  undersigned  considers  that  this  Act  ought  not  to  be 
allowed  to  remain  as  it  stands. 

The  enacting  authority  is  entitled  to  whatever  fore.  '  legislation  may  derive 
through  the  powers  mentioned  in  section  92  to  make  laws  in  relation  to  "direct  taxa- 
tion within  the  province  in  order  to  the  raising  of  a  revenue  for  provincial  purposes," 
and  "shop,  saloon,  tavern,  auctioneer  and  other  licenses  in  order  to  the  raising  of  a 
revenue  for  provincial,  local  or  municipal  purposes,"  but  these  must  be  construed  con- 
sistently with  the  authority  of  the  Dominion  to  regulate  trade  and  commerce  and  the 
other  exclusive  powers  of  Dominion  legislation;  and  the  undersigned  does  not  con- 
sider that  a  provincial  legislature  ought  to  require  the  payment  of  a  license  fee  as 
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a  condition  to  a  Dominion  corporation  doing  business  within  the  province,  or  to  exact 
license  fees  discrimin'^ting  between  the  trading  corporation  established  by  parliament, 
and  those  estaMishcd  by  the  provincial  legislature. 

The  undersigned  has  liad  some  correspondence  with  the  provincial  authorities,  in 
consequence  of  which  they  have  promoted  legislation  which  was  enacted  at  the  last 
session  of  the  legislature  amending  section  7  of  the  Act,  by  providing  in  effect  that 
the  license  to  be  issued  shall  not  be  subject  to  any  limitations  or  conditions  which 
would  restrict  the  right  or  any  corporation  constituted  by  the  Dominion  or  the  late 
province  of  Canada  to  carry  on  and  exercise  in  Ontario  all  the  business  and  powers 
which  by  its  Act  or  charter  of  incorporation  it  may  be  authorized  to  carry  on  and 
exercise' in  Ontario.  While  this  proposal  is  satisfactory  so  far  as  it  goes,  it  does  not, 
in  the  opinion  of  the  undersigned,  sufficiently  respect  the  authority  of  parliament  and 
the  rights  conferred  by  parliament  in  relation  to  the  other  matters  to  whicls  he  has 
referred. 

The  undersigned  considered,  and  he  so  informed  the  Prime  Minister  of  the  pro- 
vince in  effect,  that  the  Act  should  be  further  amended  so  as  eitlif  <•  lO  exempt  corpora- 
tions created  by  parliament  from  the  rwiuirement  to  procure  provincial  licenses,  or  to 
provide  that  the  obligation  to  take  out  licenses  and  pay  the  license  fees  required  under 
the  Act,  should  be  imposed  equally  upon  corporations  created  by  the  Dominion  and  by 
the  legislature  of  Ontario. 

The  undersigned  considers  it  impossible  to  admit  consistently  with  the  general 
interests  of  Canada,  the  principle  of  interference  with  Dominion  policy  by  discriminat- 
ing taxation  on  the  part  of  a  province  in  a  matter  within  Dominion  jurisdiction, 
and  he  apprehends  that  disallowanje  is  the  appropriate  remedy  in  such  a  case.  The 
provincial  government  has,  however,  by  an  amendment  already  made  gone  a  consider- 
able-way to  remove  some  of  the  most  serious  objections  to  the  Act,  and  after  further 
conference  the  undersigned  is  encouraged  to  believe  that  the  provincial  government 
will  at  the  first  opportunity  promote  further  legislation,  to  either  exempt  Dominion 
corporitions  from  the  statute,  or  establish  equality  with  regard  to  license  fees  and 
taxation  as  between  the  Dominion  and  provincial  companies.  He  considers,  iwever, 
that  Your  Excellency's  government  should  have  a  formal  assurance  of  thi  ^ntion 

from  the  government  at  Toronto,  and  he  recommends,  therefore,  that  a  c  ^  this 

report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  Ontario,  with  a 
request  that  he  inform  Your  Excellency's  government  as  to  whether  at  tlie  first  oppor- 
tunity for  so  doing,  his  government  will  promote  further  amendments  to  tlie  Act  in 
question  as  hereinbefore  suggested.  . , 

Humbly  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 


(Approved  11  May,  1901) 
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Department  of  Justice,  Ottawa,  3rd  May,  1901. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  further  considered  chapter  50  of  the  statutes  of  the  pro- 
vince of  Ontario,  passed  in  the  sixty-third  year  of  Her  late  Majesty's  reign,  intituled 
"An  Act  respecting  the  Fisheries  of  Ontario." 

Sec  ion  12  provides  that  fishery  licenses  or  permits  may  be  issued  "  subject  to 
such  terms,  conditions  or  limitations  as  may  be  contained  therein  or  made  part 
thereof,  or  as  shall  be  prescribed  by  Order  in  Council,  or  by  this  Act,"  provision 
having  been  previously  made  authorizing  the  Lieutenant  Governor  in  Council  to  make 
regulations  for  the  purpose  of  carrying  the  provisions  of  the  Act  into  effect. 
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r:rr;e3L^rnLt£^^^^^^^ 

w,,^o„.  a  >vr..„  ,™H  .„  ,„  do  ,roS  .W  colSr^rdSLr^-iirrTi 

Section  34  enacts  that  fishery  overseen  sh-ill  .Umnf  a«j    i  ^ 
shall  U  ..  ,„,  .He.dU..„e«  .  W  „,a^Jl3t;;r  ^^J  r™"?  .tlin 

Section  35  provide,  that  all  nets  almll  be  marked  in  a  certain  manner 

of  nern°d^f.l^s,™ptr,:  ?:r»tt'sr,;:'tv« ."-  -•"'°"  -°^  - 

to  appeal  to  the  deputy  eoiiMrner  of  SteTe,  '  """"^  °""""'  ""■"^'' 

.ha„*t?taeL?i'„°wh"':ir  Trhfr:*'";'"'' "  "="'°""« '°'  •"»  »°y  i""  •«» 
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or  caught  in  provincial  watcre  "'''«h"i8  1<«  than  two  pounds  undressed  talien 

in  ,.rts,izi:i,'i:re;"„rfor'  Tet'orT  --Tf  "°"f "» -  "-'■« 

the  first  day  of  July  1903  DrovfdS  ,k»    ,1  f    ?"""'  '"■"  "'°  I"»>tace,  before 

not  exce«line  tit  a„f!?  ,;aS  ^ty„  .L?  °T'"  ''^  T  '""""  ""  ™-™'  "»"»• 
b.  .ucH  tourl.  or  .umlTvLt'^.e-'nTeaSS'"?;  provide:*™  ""'  °'  "■'  --'- 

Mcan'^tltlThott  flicel'S'Ltd   "b    '"T'  "f »  "  """^  ^  "" 
water,  of  the  province  none  .hal    I,.  ,  I       i   .      '^••"<'-^'   «"<!    that    in    the  inland 

Of  firrtreitVL*^  ^i^n  in-uo^riii^t'iS:  r'--  -^  -^i 
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It  therefore,  eeemfi  inexpedient  to  allow  these  provincial  regulations  to  remnin. 
They  "conflict  with  the  policy  and  legislation  of  the  Dominion,  and  they  are,  the 
undersigned  apprehends,  by  the  judgment  of  the  judicial  committee  demonetratca  to 

be  ultra  vires.  .  ,      _,  .    . 

The  undersigned  some  time  ago  pointed  out  theee  ob^Caons  to  the  ^Commissioner 
of  Fisheries  of  Ontario,  and  th^y  were  discussed  to  some  extent  between  the  com- 
miseioner  and  hie  legal  adviser,  on  the  one  hand,  and  the  undersigned  on  the  other. 
It  was  admitted  on  behalf  of  the  province  that  some  of  these  provisions  could  not  be 
upheld,  but  it  was  contended  that  others  should  be  maintained,  and  the  undersigned 
bug"-ested  for  the  consideration  of  the  provincial  government  that  the  Act  should  be 
repealed,  and,  if  thought  desirable  on  behalf  of  the  province,  that  it  should  be 
-'Miacted  subject  to  such  modifications  as  seem  necessary,  having  regard  to  the 
limitations  of  the  enacting  authority.  A  statute  has  since  been  enacted  by  the  legis- 
lative assembly,  entitled:  "An  Act  to  amend  the  Ontario  Fisheries  Act,  1900,  which 
repeals  or  amends  a  number  of  the  sections  in  question,  substituting  also  some  addi- 
tional provisions.  This  amending  Act  substitutes  for  section  10  of  the  previous 
statute  the  following  provisions:-- 

"The  Lieutenant  Governor   in   Oouncil  may,   from   time   to    time,   make 

regulations,  and  may,  from  time  to  time,  vary,  amend,  alter  or  repeal  all  and 

every  such  regulations  as  may  be  found  necessary  or  deemed  expedient  for  the 

better  management  and  regulation  ot  Crown  lands  leased  '..nder  the  operation 

of  this  Act,  or  of  regulations  made  thereunder,  and  the  fishing  rights  thereto 

"     pertaining,  or  for  the  regulation  of  any  fishing  lease  or  licenfje  or  permit  which 

-'-        may  bo  made  or  granted  by  virtue  of  this  Act,  or  of  said  regulations,  and  to 

'":''"'       prevent  the  destruction  of  fish,  and  to  forbid  fishing  in  any  waters  within  the 

province,  except  under  the  authority  of  a  fishing  license,  and  for  the  purpose 

of  carrying  the  provisions  of  this  Act  into  effect,  and  all  regulations  so  mad? 

shall  hiivo  the  same  force  ..nd  effect  as  if  herein  contained  and  enacted,  and 

every  offence  against  any  such  regulation  may  be  stated  as  having  been  mada 

In  contravention  of  this  Act." 

Ly  sections  13  and  14-  of  the  amending  Act,  sections  44  and  45  of  the  original 

Act  are  rtncaled,  and  the  following  provisions  substituted  therefor:-— 

"44.  No  one  shall  sell,  barter  or  trafSc  in  speckled  tout,  bass  or  i-iaski- 
■■'.■■         nonge  taken  or  caught  in  provincial  waters  before  the  first  day  of  July,  1903." 
"45.  No  sturgeon  .'•hall  be  caught,  taken  or  killed  in  provincial  waters  by 
•'     '    any  means  whatever  without  a  license  first  had  and  obtained  from  the  coir-iis- 
''■,      sionor  or  deputy  commissioner,  subjcci  to  any  regulations  or  restrictions  made 
or  prescribed  by  or  under  any  lawful  authority  in  that  behalf." 
Section  10  as  now  enacted  seems  to  bt  open    to    a    construction    which   would 
authorize  the  making  of  regulations  in  excess  of  any  which  are  compcteni   to  a  pro- 
vincial le.rislaturc,  particularly   when   road   in   connection  with  the  other  legislation 
contaiuiHl  in  thi^e  two  Acts. 

The  undersigned  entertains  no  doubt  tlii'.t  sections  44  and  46  directly  affect  the 
pegfulationfi  of  the  fisheriea. 

Sections  35  and  36  of  the  original  Act  remain;  these  relate  to  the  marking  of 
nets  and  the  use  of  nets. 

Section  30  is  not  affected  by  the  amending  Act,  and  it  prohibits  common  carriers 
from   tra.icporting  out  of  the   province   trout   or   whitofieh   weighing   less    than   two 

pounds. 

Some  of  the  provisions  of  section  51  as  they  stand  arr   ako,  to  say  the  least, 

questionable. 

"  ""      ne 
department 


quesTionauio. 

The  original  Act  n«  amended  has  been  reconsidered  at  the  Department  of  Mari 
and  Fisheries,  and  the  undersigned  is  informed  by  the  minister  of  that  departnifi 
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that  tlio  eoetions  (ibove  referred  to    m-  «,^mn  r.f  +1, 

factory  as  to  eall  for  furthe    aetio^  on  b^  If  of  y"!  "v   ^T"^  "^  ^'  ''  ^"  "^^^t^^- 

The  imdersisned  would  eons^derTf  ,  '  ^^•^^"«»«y«  government, 

these  Act«  wore  it  not  0  tl  e  fact  th  t  r"""^  f'  recommend  disallowance  of  both 
the  local  government,  they  hid  ex^r  s  eTtW  win  '"''.  ""''^  '^''  ^epr^entatives  of 
at  the  next  .c^sion  of  the  legidlrrto  ''-  ^"r-'  '"■  '"'^f  ^"'*^"^'  amendments 
Acts.  He  considers,  however  h"  Your  'tJl^:  objectionable  provisions  of  these 
formal  a^urance  of  this  inten^^o :  tr^^lt  O  T  ••' '  ^'''''''"''^'  should  ha^a  „ 
mends  therefore  that  a  copy  of  tSs  report  iL^T  A  f  ^"°°^'^"t'  -^<i  he  recom- 
tenant  Governor  of  OnZ.,^rTl'LtV^t{.  ^^^^"'"l^*^'^  ''  *''^  ^^- 
government  as  to  whether  at  the  filf  .      •      .        *"    '"^^''"'  ^°"'-  Excellency's 

promote   further   amenitnt tf     hlT^ T  'J  f  Z  T'''  ''^  '^T""""^*  ^^'^ 
prov:s.ons  above  referred  to  affecting  the  Z^  JtllTfil™"   '"  "™^"^'"^ 

Humbly   submitted, 

DAVID  MILLS, 
'       ■        '  ,.  ,  ,  Minister   of  Justice. 


'   u      V    .       ,  /     (Approved  11  May,  1901.) 

r  ,.V      Department  op  Justice.  Ottawa,  10th  Miy,  1901 

To  His  Excellency  the  Ooverrwr  General  in  Council:  '      V  '-        '  •  '  . 

of  ^i^i::^7^^'Z^  ^\, ''  °^  '':iT''^  o^  tl.  legislative  assembly 
a^OO)  intituled  "  An  A^^^o'X  ",  ^Cf^t  f -'  «f  He«  late  Maj.ty.  rei j^ 
has  had  under  consideration  the  petition  of  tin  "°"'  *°  '^P"'"^  *''«'  he 

or  nickel  and  copper  propert  es  the  dili  ^  J'?- "•■  V"^^'^^  ^'ntorested  in  nickel 
of  an  order  of  thj  executive  eo,  neil  o    On  nr  n  '^r'""^;  '"^'  ^'^°™«'  ""^  copy 

a  copy  of  the  report  of  the  A  to  nev  Ge.u"  1  o^r"""'^  ""  '''^'  ^.''''''^''  ^"'^*'  -'t^' 
of  the  .aid  petition  and  repr  tof  the  A^onov  P      "T"'"^  "?°"  "•''  '^^^'^'""-    Copies 

.    The  Aet  provides   th:!^:^^^^  o    Z   mfn?  hlu  """'""'  l"""''^''" 
mining  for  any  ore  or  mineral  in  rLZ  T  1  '^"'■^'  °"   '^'*^  ^>»«'»ess  of 

first  taking  out  a  license  "/d  I  t"ep::sion;or th,"  a";'"  T  "  '^-  ™^^^"^'  -'^^-* 
$10  established,  and  se^-tiou  7  enaete      a    e^^rv  n  J  ■^"'■'  ^"  "  ''''^'^  f««  «f 

mining  in  the  province  shall  prrii  e.t  ^c  ,u.  ^"1  '""'""*'  ''"  ^^"^  ''"^'"^^  ''^ 
or  minerals  mined,  raise.1  or  won  duri^  the  nrS  "  "'"f  '^"""''*^  "^  *•'«  «re« 
by  him.  to  be  paid  to  the  Trelurer  o  he  nrov  "f  'T  ^'"""^""^  "^'"«  ^"^^ed 
the  following  rates,  or  such  less  rntL  !.  ,  ^7  t  ^"'  *'"  ""''  °^  ^he  province,  at 
Lieutenant  Governorrviz--  "'  '""-^^  ^'^  «"'*^'t"f''d  by  proclamation  of  the 

S ':;  r  :l  :^^  n:  s:rriS  '^; '--  ;^  -^'^^  -"-'^  -  -^-ed. 

tr«,t,.d  or  roducnl.  loniliimil,  »7  i.or  ton,  or  ♦50  per  ,„„  if  „„„,y 

.1.0  2:°/';",,:;:.'"""" » '""""■  >"»■'  "■« '-"'  *.ni!,oa ;,.  ...c  ,i„„„  „„  ^h,,,, 

It  is  provided  bv  section    10  flmf  i.,i,,« 
r..».,l  0,  „„„  i„  „,e  p„,i„„.  „,,„  II  ,  '„.     ■,°''  "'"";'»''  '!""  I""-"  l»e„  mined, 

"r  di,,.,.,  „.e  i„  ,|,e  ,„.„  wi,l,„rf  XV    ;:,;°.  ..''T,,'''''"    """  '"  """I""'  ™il"M= 
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second  lecdinp;  of  the  Bill,  and  the  observation  of  the  Lieutenant  Governor  in  assent- 
ing to  it,  U6  niiowing  that  the  Act  ie  not  intended  as  a  taxing  Aot,  or  for  the  purpose 
of  raising  revenue,  but  with  the  design  "  of  regulating  the  trade  and  commerce  of 
Canada,  and  also  for  the  purpose  of  authorizing  the  Lieutenant  (rovernor  in  Council 
to  impose  what  in  reality  is  an  export  duty  on  nickel  and  nickel  and  copper  ore  and 
matte  exported  from  the  Dominion."  They  state  that  the  imposition  of  these  license 
fees,  unless  remitted,  will  be  fatal  to  the  nickel  industries  of  the  districts  of  Algoma 
and  Nipissing,  and  that  the  menace  to  the  said  industries  contained  in  the  said  Act 
is  extremely  prejudicial  for  these  and  the  other  reasons  stated  in  the  petition. 

The  Attorney  General  of  Ontario,  in  commenting  upon  the  petition,  does  not 
admit  the  statements  of  tact  therein  set  forth,  and  he  endeavours  to  support  the  Act 
as  a  measure  of  taxation. 

While  the  matter  was  still  under  consideration  upon  the  petition  and  the  memo- 
randum of  the  Attorney  General,  a  memorial  was  presented  to  the  undersigned  from 
Mr.  J.  M.  Clark,  cjunsel  of  Ludwig  Mond,  F.R.S.,  of  London,  England,  objecting  to 
the  Act,  and  asking  for  disallowance.  Copy  of  that  memorial  is  submitted  herewith, 
together  with  copies  of  further  memoranda  from  Mr.  Clark  in  support  or  extension 
thereof.  Copy  of  Mr.  Clark's  said  memorial  having  been  submitted  by  the 
undersigned  to  the  Prime  Minister  of  Ontario  wiih  the  statement  that  the  points 
raised  by  Mr.  Clark  were  deserving  of  serious  consideratitm,  and  referring  especially  to 
the  fact  that  sections  4  to  12  of  the  statute  had  not  yet  been  brought  into  force,  and 
requesting  the  observations  of  the  provincial  government  thereon,  Mr.  Ross  stated 
that  the  legislature  had  been  prorogued  before  the  further  questions  stated  in  Mr. 
Clark's  memorial  were  raised,  and  there  was,  therefore,  no  opportunity  to  amend  the 
Act  within  the  time  limited  for  disallowance.  Mr.  Ross  further  argued  in  support 
of  the  Act,  and  subf*(cuently  there  was  a  conference  between  the  Prime  Minister,  the 
Attorney  General  of  Ontario  and  the  undersigned.  It  is  observed  that  under  section 
13  of  the  Act  it  is  enacted  that  the  provisions  of  sections  4  to  12,  which  are  the  objec- 
tionable sections,  shall  be  brought  into  force  by  proclamation  of  the  Lieutenant  Gover- 
nor in  Council,  who  has  power  to  proclaim  the  whole  or  any  one  or  part  of  these 
sections.  None  of  these,  however,  have  been  jiroclaimed,  and  at  the  conference  referred 
to  it  was  considered  that  in  view  of  ail  the  circumstances  it  would  be  expwlient  that 
Your  Excellency,  instead  of  being  advised  to  disallow  the  said  Act,  should  be  advised 
to  submit  a  cas«'  to  the  Supreme  Court  of  Canada  for  hearing  and  determination  as 
to  the  validity  of  this  statute,  particularly  with  reference  to  the  sections  complained 
of;  the  governments  in  and  by  siich  case  agreeing  to  a  statement  of  the  facts 
involved,  with  power  to  the  court  to  draw  the  necessary  inferences  therefrom;  the 
provincial  government  agreeing  in  the  meantime  not  to  bring  any  of  the  sections 
complained  of  into  effect,  without  prejudice  to  the  right  of  either  party  to  appeal  to 
the  Judicial  Committee  of  the  Privy  Council. 

The  undersigned  is  accordingly  now  taking  steps  to  have  such  a  case  prepared 
and  regularly  submitted  before  the  time  for  disallowanco  expires.  He  recommends 
that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lientonant  Governor  of 
Ontario,  and  that  the  L-eutenant  Governor  be  asked  for  a  formal  assurance  that  he 

concurs  herein. 

Humbly  submitted, 

DAVTD  MILLS, 

Minister  of  Justice. 


The  Deputy  Minister  of  Jvstice  to  J.  M.  Clark,  Esq.,  K.C. 

Dkpautment  of  Justice,  Ottawa,  lOtii  May,  1901. 

8m^ — I  am  to  state  that  it  is  considered  inexpedient  to  disallow  the  Ontario  Act 
amending  the  Mines  Act,  the  provincial  government  having  agreed  not  to  bring  the 


i 
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objectionable  sections  into  effect  pending  the  decision  of  the  question  as  to  their 
validity  by  the  courts.  It  is  intended  to  submit  the  question  by  reference  to  the 
Supreme  Court  of  Canada,  and  upon  that  reference  you  will,  no  doubt,  have  an  oppor- 
tunity of  being  heard  on  behalf  of  your  client,  Dr.  Mond.  In  the  meantime,  however, 
it  may  be  that  you  would  desire  some  facts  to  be  stated  in  the  reference,  which  would 
be  material  for  the  court  to  consider  in  connection  with  the  question  of  ultra  vires, 
and  if  so,  I  would  be  glad  to  receive  such  a  statement  from  you  at  your  earliest  con- 
venience, so  that  I  may  consider  the  propriety  of  stating  such  facts  in  the  reference. 

I  have,  etc., 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 


Copy  of  Order  in  Council,  approved  by  the  Lieutenant  Oorernor,  the  Htli  May,    ; 

A.D.  1901. 

The  committee  of  Council  have  had  under  consideration  the  annexed  report  of 
the  honourable  the  Premier  with  reference  to  the  following  reports  of  the  honourable 
the  Minister  of  Justice:— 

1.  With  respect  to  chapter  50  of  the  statutes  of  Ontario,  passed  in  the  sixty-third 
year  of  Her  late  Majesty's  reign,  entitled  "  An  Act  respecting  the  Fisheries  of 
Ontario,"  and  also  as  to  chapter  '67  of  1  Edward  VII.,  entitled  "  Au  Act  to  amend  the 
Ontario  Fisheries  Act,  1900." 

2.  With  respect  to  the  provisions  of  an  Act  passed  in  the  sixty-third  year  of  Her 
late  Majesty's  reign,  entitled  "  An  Act  to  amend  the  Mines  Act,"  and 

3.  With  respect  to  tlie  Acts  respecting  Extra-provincial  Corporations. 

The  committee  concurring  in  the  report  of  the  Premier,  advise  that  a  copy 
thereof  be  forwarded  to  the  honourable  the  Secretary  of  State  for  the  consideration 
of  the  Dominion  government. 

Certified. 

J.  LONSDALE  CAPIIEOL. 

Asat.  Clerk,  Executive  Council. 
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Report  of  the  P    mier  of  Ontario. 

ToiioNTO,  14th  May,  1001. 

The  undersigned  has  the  honour  to  report  for  tin  consideration  <>»'  Ilia  Honour 
the  Lieutenant  Governor  in  Council,  that  he  has  received  ;i  Minute  of  lie  committee 
of  the  honourable  the  Privy  Council,  approved  by  His  Excellency  on  the  llth  of  May, 
1901,  advising  concurrence  in  the  report  of  the  Minister  of  Justico,  dnte<l  -hi]  f  Mny, 
of  the  same  year,  with  respect  to  chapter  50  of  the  Statutes  of  Ontario  passed  in  the 
sixty-third  year  of  Her  Majesty's  reign,  entitled:  "An  Act  respefiiig  tho  Fisheries 
of  Ontario,"  and  also  as  to  Ch.  37  of  1  Edward  VII.,  entitled  "An  Act  to  amend  the 
Ontario  Fisheries  Act,  1900." 

The  jurisdiction  of  the  Dominion  and  i)roviucial  governments  respectively,  as  to 
fisheries  has  been  the  subject  of  argument  before  the  Privy  Council,  mil  notwith- 
standing the  comprehensive  character  of  the  judgment  in  the  case  tin  ii>  appears  to 
be  no  small  difficulty  in  determining,  with  absolute  certainty,  to  whul  extent  provin- 
cial governments  have  the  right  to  regulate  fisheries  within  their  respective  provinces. 
At  a  conference  between  the  Minister  of  Marine  and  Fisheries  an<l  the  Commissioner 
of  Public  Works,  it  was  agreed  before  the  last  session  of  the  legislature,  that  certain 
amendments  should  bo  made  to  the  Act  of  1900.  These  amendments  were  embodied 
in  1  Edward  VII.,  Chap.  37.     At  a   conference  with    the   Minister   of   Marine  and 
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Fisheries,  held  on  the  9th  instant,  with  the  Attorney  Geiieral  and  the  undersigned,  it 
appeared,  after  careful  argument,  that  under  the  Act  last  mentioned  the  provincial 
government  assumed  to  exercise  certain  control  over  the  fisheries  of  the  province 
which  the  Minister  of  Justice  contends  are  ultra  vires  of  the  rights  of  the  province. 

The  undersigned  would  therefore  recommend  that  His  Honour  the  Lieutenant 
Governor  be  advised  to  assure  His  Excellency,  the  Governor  General  in  Council,  that 
'  at  the  first  opportunity  of  so  doing  his  government  would  promote  further  amend- 
ments to  these  two  Acts  so  as  to  remove  the  remaining  provisions  referred  to  in  the 
report  of  the  Minister  of  Justice,  affecting  the  regulations  of  the  fisheries,  and  that  in 
the  meantime  no  regulations  shall  he  passed  under  either  of  these  Acts  to  enforce  the 
provisions  of  the  sections  objected  to.' 

The  undersigned  desires  to  add  in  this  connection  that  the  limited  authority 
conceded  to  the  provincial  logislaturo  by  the  British  North  America  /et,  as  inter- 
preted by  the  Privy  Council,  is  entirely  inadequate  for  the  proper  protoction  of  the 
fisheries  of  the  province.  So  long  as  the  Dominion  government  is  prepared  to  pass 
proper  regulations  fOr  the  protection  of  fish  in  the  waters  of  the  province,  no  harm 
may  arise,  but  the  undersigned  is  of  the  opinion  that  as  the  proprietary  right  in  the 
fish,  by  the  judgment  of  the  Privy  Council,  is  vested  in  the  province,  the  province 
should  have  all  the  powers  necessary  to  protect  its  own  property,  even  to  the  extent 
of  defining  the  close  season  for  fishing  in  the  waters  of  the  province  and  limiting  the 
quantity  of  fish  tc  be  taken  and  the  mode  of  taking  the  same,  as  the  legislature  of  the 
province  may  deem  expedient. 

In  the  opinion  of  the  undersigned  it  would  therefore  be  desirable  that  steps  be 
taken,  by  conference  with  the  Dominion  government,  to  secure  the  amendment  of 
the  British  North  America  Act  extending  the  powers  of  the  province  in  the  direction 
herein  indicated. 

THE  MINES  ACT 

In  a  report  of  the  Minister  of  Justice  dated  10th  May  last,  and  approved  by  the 
Privy  Council  of  the  Dominion  of  Canada,  objection  is  taken  to  the  provisions  of  an 
Act  passed  in  the  sixty-third  year  of  Her  late  Majesty's  reign,  intituled:  *  An  Act 
to  amend  the  Mines  Act,'  on  the  ground  that  the  provisions  of  sectiona  4  to  12  (in- 
clusive) are  objectionable  sections,  and  advising  '  that  a  case  be  submitted  to  the 
Supreme  Court  of  Canada  for  hearing  and  determining  the  validity  of  the  statute 
particularly  with  regard  to  the  sections  complained  of.* 

Objection  to  this  Act  so  far  as  the  undersigned  is  aware,  was  first  raised  by  Mr. 
Ludwig  Mond,  F.R.S.,  of  London,  Eng.,  through  his  attorney  J.  M.  Clark.  Tliese 
objections  were  considered  by  the  Attorney  General  of  the  province,  and  his  answer, 
dat  i  20th  December,  transmitted  to  the  Department  of  Justice.  Later,  on  the  8th 
May,  a  conference  was  held  between  tlie  members  of  the  Privy  Council  of  Canada, 
the  Attorney  General  of  the  province  and  the  undersigned,  at  which  the  constitu- 
tionality of  the  said  Act  was  argued  at  considerable  length,  and  at  which  it  was 
agreed,  on  behalf  of  the  undersigned,  that  without  waiving  the  right  of  the  province 
to  pass  the  said  Act,  no  loss  would  accrue  to  any  public  interest  concerned,  by  a  refer- 
ence to  the  Supreme  Court,  as  suggested  by  the  Minister  of  Justice. 

The  undersigned  would  therefore  recommend  that  steps  be  taken  at  once  to  have 
H  case  prepared  on  behalf  of  the  province  and  accordingly  submitted,  reserving  to  the 
province  the  right  to  appeal  from  the  decision  of  the  said  Supreme  Court  to  the  Judi- 
cial Committee  of  the  Privy  Council,  if  deemed  expedient,  and  that  in  the  meantime 
the  sections  4  to  12  (inclusive)  of  the  said  Act  bo  not  proclaimed  by  His  Honour  the 
Lieutenant  Governor,  as  provid'ed  by  section  13  of  the  uaid  Act. 

The  undersigned  desires  it  to  be  clearly  understood  that  in  agreeing  to  such  gub- 
mission  to  the  Supremo  Court,  the  Dominion  govornnieiit  shall  aid  by  every  means  in 
its  power,  an  early  reference,  and  that  should  an  appuil  be  taken  from  such  decision, 
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similar  diligence  be  exercised  in  bringing  the  case  before  the  Judicial  Committee  of 
the  Privy  Council,  as  delay  in  determining  the  constitutionality  of  the  sections  com- 
plained of,  might  be  prejudicial  to  the  interests  of  the  province. 

.^      "      ,.  EXTRA-PROVINCIAL  COUI'OIIATIONS 

The  undersigned  has  also  the  honour  to  state  that  he  has  received  a  report  from 
the  Minister  of  Justice  with  regard  to  the  Acts  respecting  Extra-provincial  Corpora- 
tions in  which  the  Minister  of  Justice  states  that  he  is  prepared  to  suspend  the  right 
of  disallowance  of  the^  Acts  '  on  receiving  assurance  that  the  provincial  government 
will,  at  the  earliest  opportunity,  promote  further  legislation  to  either  exempt  Domin- 
ion corporations  from  this  statute,  or  establish  e<iuality  with  regard  to  license  fees 
and  taxation  as  between  Dominion  and  provincial  companies.' 

As  the  provincial  government  has  undoubtedly  the  right  to  impose  taxation,  for 
the  purposes  of  revenue,  on  all  corporations,  no  matter  whence  their  authority  is 
derived,  the  undersigned  would  not  recommend  that  the  province  should  waive  this 
right.  The  undersigned  would,  however,  recommend  that  any  Act  of  the  legislature 
under  which  a  discrimination  may  be  exercised  against  corporations  having  authority 
from  the  Dominion  government  should  be  so  amended  as  to  establish  equality  in 
regard  '  to  license  fees  and  taxation  between  Dominion  and  provincial  companies,'  as 
suggested  by  the  Minister  of  Justice  and  that  legislation  to  that  effect  should  be 
introduced  and  carried  through  at  the  next  session  of  the  legislature. 

Respectfully  submitted, 
G.  W.  ROSS.. 


I    t  T.,     ,     f.  !       ;  1  EDWARD  Vn,  1901  • 

.  4Tii  Session,  9tii  Legislature 

■    •,  ,;',.   .  iJ  ■    .■. .    •■  ,>■.;. 

{Approved  25  January,  1902)  '        '  '  ' 

Department  ok  Justice,  December  81,  1901. 

These  statutes  were  received  by  the  Secretary  of  State  for  Ca:inda  on  25th  April 
last.    They  may  bo  left  to  their  operation  withovit  comment,  except  the  following: — 

Chapter  21.   "An  Act  to  amend  the  Ontario  Insurance  Act." 

There  has  been  referred  to  the  undersigned  a  communication  from  Mr.  H.  T.  Beck, 
barrister,  of  Toronto,  dated  1st  Juno  last,  submitting  a  petition  from  James  Henry 
Saunders  Hoover,  seeking  disallowance  of  this  Act  upon  grounds  stated  by  Mr.  Beck 
as  follows:  "  (a)  The  first  section  is  ipso  facto  null  and  void  in  so  fur  as  it  enacts  cer- 
tain new  provisions,  and  states  that  they  were  law  from  14th  April,  1892,  when  as  \ 
matter  of  fact  they  were  never  contained  in  the  statute.  (?>)  The  Legislature  has  ;do 
jurisdiction  to  impair  an  existing  contract  which  this  Act  attempts  to  do.  The  juris- 
tion  over  'property  and  civil  rights'  does  not  give  these  powers.  (<•)  The  local 
Legislature  has  no  jurisdiction  to  pass  an  Act  affecting  pending  litigation.  This  is 
usurping  the  original  and  appellate  jurisdiotion  of  the  courts.  The  policy  of  the 
British  North  America  Act  was  to  place  the  courts  beyond  the  power  of  either 
Dominion  or  local  jurisdiction,  dividing  the  power  of  appointing  the  judges  and  the 
constitution  and  procedui-e  of  the  courts  between  the  two  jurisdictions.  (</)  The  legis- 
lation was  improperly  and  eollusively  obtainwl  at  the  instance  of  (iir  Registrar  of 
Friendly  Societies  who  misleil  the  local  Legislature  as  to  the  objects  of  the  retro- 
spective clause  and  the  effect  of  it." 
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Copy  of  the  petition  is  submitted  herewith,  as  showing  the  facts  and  reasons  upon 
which  the  petitioner  relies.  The  undersigned  also  subuiits  a  memorandum  of  reasons 
for  disallowance  which  has  been  received  from  Mr.  Beck. 

The  undersigned  caused  to  be  sent  to  the  Attorney  General  of  Ontario  a  copy  of 
these  documents  and  of  the  other  evidence  submitted  on  behalf  of  the  petitioner,  and 
the  Attorney  General  was  asked  for  any  observations  which  he  might  desire  to  make 
for  the  consideration  of  the  undersigned  in  reporting  upon  the  application.  In  reply 
tlie  Attorney  General  sent  to  the  undersigned  copy  of  a  memorandum  prepared  under 
his  instructions  by  the  Ontario  Inspector  of  Insurance,  and  a  copy  of  the  certificate  of 
the  Master  in  Ordinary  as  to  Mr.  Hoover's  claim.  The  Attorney  General  states  that 
these  documents  in  his  view  satisfactorily  dispose  of  every  question  either  of  fact  or 
law  raised  by  Mr.  Hoover  or  his  counsel,  and  that  it  seems  uimecessary  to  notice  the 
very  improper  insinuations  against  the  Inspector  of  Insurance.  The  memorandum  of 
the  Inspector  of  Insurance  reviews  the  case  in  detail  at  considerable  length  supporting 
the  legislation  and  the  proceedings  under  it,  but  inasmuch  as  the  undersigned  has 
arrived  at  the  conclusion  that  independently  of  this  memorandum.  Your  Excellency's 
government  ought  not  to  interfere,  he  considers  it  unnecessary  to  submit  the  memo- 
randum. It  will  be  observed  that  the  grounds  urged  on  behalf  of  the  petitioner  do  not 
affect  the  constitutional  validity  of  the  Act,  nor  do  they  point  to  any  conflict  between 
the  statute  and  any  matter  of  Dominion  policy.  It  appears  to  be  not  unlikely  that  the 
legislation  has  interfered  with  pending  proceedings  and  rights  of  contract,  as  they 
previously  existed.  A  number  of  amendments  are  made  to  the  Ontario  Insurance  Act 
by  the  first  section,  and  it  is  declared  that  these  shall  be  deemed  and  construed  to 
declare  the  law  of  the  province  as  the  same  existed  and  has  existed  since  14th  April, 
1893. 

The  undersigned  conceives  that  Your  Excellency's  government  is  not  concerned 
with  the  policy  of  this  measure.  It  is  no  doubt  intra  vires  of  the  Legislature,  and  if  it 
be  unfair  or  unjust  or  contrary  to  the  principles  which  ought  to  govern  in  dealing  with 
private  riglits,  the  constitutional  recourse  is  to  the  Legislature,  and  the  acts  of  the 
Legislature  may  be  ultimately  judged  by  the  people.  The  undersigned  does  not  con- 
sider, therefore,  that  Your  Excellency  ought  to  exercise  the  power  of  disallowance  in 
such  cases. 

Chapter  30.   "  An  Act  to  amend  the  Municipal  Drainage  Act." 

There  has  been  referred  to  the  undersigned  a  letter  from  Mr.  Douglas,  K.C.,  of 
Chatham,  in  which  he  states  that  there  are  two  clauses  in  this  Act  which  the  legislature 
has  no  power  to  pass,  namely,  section  1  and  section  5,  which  limit  the  right  of  appeal 
to  the  Supreme  Court.  Ho  says  that  under  the  Supreme  Court  Act  there  is  express 
power  in  all  cases  to  appeal  where  a  tax  or  revenue  is  imposed,  and  that  this  amendment 
in  effect  overrules  the  Supreme  Court  Act.  He  claims  that  the  present  statute  should, 
therefore,  be  disallowed.  It  will  be  observed  that  the  first  section  provides  merely  that 
the  order  of  the  referee  shall  be  subject  to  appeal  to  the  Court  of  Appeal  for  Ontario, 
and  that  the  decision  of  that  court  shall  be  final  and  conclusive  as  to  all  corporations 
affected  thereby.  The  fifth  section  enacts  that  the  decision  of  the  referee  in  all  appli- 
cations and  proceedings  under  the  Act,  not  otherwise  provided  for  as  being  final  and 
conclusive  between  the  parties,  shall  be  subject  to  appeal  to  the  Court  of  Appeal  for 
Ontario,  and  that  its  decision  thereon  shall  be  final  and  conclusive  and  binding  upon 
all  parties  to  the  application  or  other  proceeding. 

'J'he  imdersigned  considers  that  it  is  competent  to  a  legislature  to  declare  what 
the  effect  shall  be  of  statutory  proceedings  authorized  by  the  legislature.  Those  sections 
appear  to  do  no  more.  They  cannot  certainly  affect,  and  are  not  expressed  to  affect, 
any  proceedings  or  appeal  competently  authorized  by  parliament,  and  if  the  Supreme 
Court  Act  giv«8  an  appeal  from  the  decisions  in  question,  that  right  of  appeal  is  not 
taken  away  by  these  provisions.  If  there  be  any  question  upon  this  ixiint  it  may  be 
fairly  settled  by  the  courts,  and  the  undersigned  does  not  consider  it  a  case  in  which 
Your  Excellency  should  interfere. 
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Chapter  37.  "  An  Act  to  amend  the  Ontario  Fisheries  Act,  1900." 
This  Act  was  considered  by  the  undersigned  along  with  the  Act  which  it  amends, 
in  his  report  approved  by  Your  Excellency  on  11th  May  last,  and  by  executive  minute 
of  the  Ontario  government  of  14th  May  last.  Your  Exrellency's  government  was 
assured  that  at  the  first  opportunity  of  so  doing,  the  government  would  jiromote 
further  amendments  to  these  two  Acts  so  as  to  remove  the  remaining  provisions 
referred  to  in  the  report  of  the  undersigned  affecting  the  regulation  of  fisheries,  and 
that  in  the  meantime  no  regulations  would  be  passed  under  either  of  these  Acts  to 
enforce  the  provisions  of  the  sections  objected  to.  In  these  circumstances  the  under- 
signed assumes  that  satisfactory  amendments  will  be  passed  at  the  next  session  of  the 
legislature,  and  it  would  not,  therefore,  be  proper  at  present  for  Your  Excellency's 
government  to  take  any  further  action. 

:      .  1    .      DAVID  MILLS, 

'I    '  Minister  of  Justice,    •  .<" 
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Petition  of  J.  H.  S.  Hoover  to  His  Excellency  the  Oovernor  Oeneral  in  Council 

To  His  Excellency  the  Bight  Honourable  the  Earl  of  Minto,  O.O.M.O.,  &c.,  ^.c,  Oov- 
ernor General  of  the  Dominion  of  Canada,  in  Council: 

The  humble  petition  of  James  Henry  Saunders  Hoover,  of  the  City  of  Toronto, 
in  the  Province  of  Ontario,  showeth  as  follows: — 

1.  The  Merchants  Life  Association  is  an  insurance  corporation  and  a  Friendly 
Society  within  the  provisions  of  the  Ontario  Insurance  Act  and  the  said  association 
is  now  being  wound  up  in  the  office  of  the  Master  in  Ordinary  of  the  Supreme  Court 
of  Judicature  for  Ontario  under  an  order  made  by  the  said  master  on  the  17th  day  of 
April,  1900,  pursuant  to  sections  183  (9)  of  the  Ontario  Insurance  Act. 

2.  Your  petitioner  is  the  holder  of  a  policy  of  insurance  on  his  life  for  the  sum 
of  $1,000,  payable  upon  his  death,  upon  which  all  premiums  were  paid  to  the  date  of 
winding  up  order. 

3.  On  or  about  the  19th  day  of  April,  1901,  an  application  was  made  on  behalf  of 
your  petitioner  before  the  said  master  in  the  winding  up  proceedings,  for  an  order 
allowing  the  claim  of  your  petitioner  on  the  basis  as  directed  by  the  Divisional  Court 
on  an  appeal  in  the  winding  up  proceedings  by  one  Priscilla  Catherine  Vernon,  another 
unmatured  policy-holder,  which  application  was  by  the  said  master  dismissed,  and  your 
petitioner  is  now  appealing  therefrom. 

4.  ^Notice  of  your  petitioner's  application  was  served  on  the  Registrar  of  Friendly 
Societies,  and  on  the  liquidator  and  receiver  on  the  13th  day  of  April,  1901. 

5.  A  certain  Act  was  passed  by  the  legislative  Assembly  of  the  province  of  On- 
tario in  the  first  year  of  the  reign  of  His  Majesty  King  Edward  the  Seventh,  being 
chaptered  21,  amending  the  Ontario  Insurance  Act  as  therein  set  forth,  whereby,  among 
other  things  it  is  declared  that  the  provisions  of  section  One  of  the  said  Act  are  to 
be  deemed  and  construed  to  declare  the  law  of  the  said  province  on  and  from  the  14th 
day  of  April,  1892. 

6.  By  said  section  it  is  entered  among  other  things  tnat  in  a  Friendly  Society 
registered  as  such  under  the  said  Act,  no  unmatured  policies  shall  create  any  liability 
against  the  estate  of  the  society  in  a  winding  up  under  such  Act. 

7.  Your  petitioner  further  shows  that  the  said  amending  Act  operates  to  impair 
''ontracts,  and  is  intended  to  operate  to  impair  your  petitioner's  contract  of  insurance, 
and  it  is  not  only  retrospect!  .-c,  but  i^  '.s  an  attempt  to  usurp  the  functions  of  the  High 
Court  of  Justice  and  the  judges  ''  reof,  in  litigation  now  pending  before  said  court, 
and  to  reverse  or  nullify  the  judgment  of  the  said  court,  instead  of  leaving  parties 
affertod  thereby  to  appeal  theref.-oii  if  dissatisfied,  and  that  said  amending  Act  is 
therefore  unconstitutional  and  contrRry  t.    the  policy  of  the  British  North  America 
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Act,  1867,  and  more  especially  to  the  provisions  in  said  Act  contained,  whereby  the 
provincial  courts  and  judges  thereof  are  not  wholly  within  the  jurisdiction,  and  control 
of  either  the  Dominion  parliament  or  the  local  Legislature,  and  that  the  enactment  is 
beyond  the  jurisdiction  included  in  the  words  '  property  and  civil  rights,'  and  that  the 
said  Act  infringes  upon  the  jurisdiction  given  to  the  Dominion  parliament  under  the 
term  'Bankruptcy  and  Insolvency,'  and  that  the  amending  Act  is  unconstitutional 
and  void,  in  that  it  purports  and  attempts  to  declare  that  certain  provisions  therein 
contained  were  part  of  the  statute  law  retrospectively  to  14th  April,  1892,  when  in  fact 
these  pr, .isions  did  not  appear  in  the  statute. 

8.  Your  petitioner  shows  that  the  said  Act  received  its  first  reading  on  1st  April, 
1901 ;  its  second  reading  on  4th  April,  1901,  and  the  Royal  Assent  on  the  15th  day  of 
April,  1901. 

9.  Your  petitioner  further  shows  that  the  said  amending  Act  was  prepared  by  the 
Registrar  of  Friendly  Societies  without  notice  to  your  petitioner  or  his  solicitor,  and 
it  was  passed  by  the  Legislature  with  undue  haste  and  for  the  express  purpose  of 
defeating  your  petitioner's  claim,  and  a  large  number  of  other  similar  claims,  and 
that  the  Registrar  of  Friendly  Societies  obtained  enlargements  of  appointments  before 
the  Master  on  misrepresentation  and  fraud,  so  as  to  prevent  the  claim  of  your  peti- 
tioner and  others  from  being  disposed  of  before  the  said  Act  was  passed,  and  that  the 
said  enactment  was  passed  by  the  Legislature  in  ignorance  of  its  eflFect  and  through 
inadvertance. 

10.  Your  petitioner  prays  that  the  said  amending  Act  be  declared  null  and  void 
and  be  disallowed  under  provisions  of  section  90  of  the  British  North  America  Act, 
1867. 

And  your  petitioner  will  ever  pray. 

J.  W.  MoCULLOUGH, 

Solicitot    for    J.   H.   8.   Hoover. 


t- 


Hoover   Petition. — Reasons   for   disallowance    of   Ontario   Statute    I   Edward    VII., 

Chapter  21 

Section  1  (6)  of  the  Act  attempts  to  make  the  previous  subsections  retrospectively 
declaratory  of  the  law,  thercliy  attempting  to  deal  with  the  rights  to  parties  now  in 
litigation  in  the  matter  of  the  Merchants'  Life  Association. 

I  desire  to  refer  to  the  following  precedents: —  , 

Aci  passed  by  the  Legislative  Assembly  of  Prince  Edward  Island,  entitled:  'An 
Act  to  amend  the  Land  Purchase  Act,  1875.' 

Reserved  Bill  recommendation  of  Hon.  R.  W.  Scott,  K.C.,  Acting  Minister  of 
Justice,  dated  18th  June,  1876, '  That  the  Act  do  not  receive  the  assent  of  the  Governor 
General  in  Council.    Adopted.' 

Extract  from  recommendation :  '  Without  giving  weight  or  consideration  to  any 
great  extent  to  the  allegations  in  the  petition  which  are  unsupported  by  actual  proof, 
he  is  of  opinion  that  the  reserved  Bill  was  retrospective  in  its  effects,  that  it  deals  with 
rights  of  parties  now  in  litigation  under  the  Act  which  it  is  proposed  to  amend,  or 
which  may  yet  form  the  subject  of  litigation,  and  that  there  is  an  absence  of  any 
provision  saving  the  rights  and  proceedings  of  persons  whose  properties  have  been  dealt 
with  under  the  Act  of  1875.'  (See  Dominion  and  Prov.  Legislation,  compiled  by  W. 
E.  Hodgins,  p.  1176). 

Ontario  Act,  passed  4th  Maich,  1881,  entitled:  'An  Act  for  protecting  public 
interests  in  rivers,  streams  and  creeks,'  disallowed  by  proclamation  19th  May,  1881, 
on  report  of  Hon.  James  MacDonald,  K.O.,  Minister  of  Justice,  dated  iTth  May,  1881. 

Extract  Cnm  report :  '  The  effect  of  the  Act  now  under  consideration  must  be  to 
reverse  the  d(;cioion  in  this  suit.'    (Maclaren  v.  Caldwell).    '  I  think  the  power  of  the 
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local  Legislature  to  take  away  the  rights  of  one  man  and  vest  them  in  another,  as  is 
done  by  this  Act,  is  exceedingly  doubtful,  but  assuming  that  such  right  does  in  strict- 
ness exist,  I  think  it  devolves  on  this  government  to  see  that  such  power  is  not  exer- 
cised in  flagrant  violation  of  private  rights  and  natural  justice,  especially  when,  as  in 
this  case,  in  addition  to  interfering  with  private  rights  in  the  way  alluded  to,  the  Act 
over-rides  a  decision  of  a  court  of  competent  jurisdiction  by  declaring  retrospectively 
that  the  law  always  was  and  is  different  from  that  laid  down  by  the  court.'  Reported, 
Dom.  and  Prov.  Leg.,  Hodgins,  p.  177. 

See  correspondence  re  application  of  Toronto  Coal  Company  to  disallow  Nova 
Scotia  Mining  Act,  Dom.  &  Prov.  Leg.  Hodgins,  p.  616,  Leg.  Power  in  Canada,  Lefroy 
p.  199. 

A  legislature  has  no  power  to  declare  what  was  the  intention  of  the  statute  passed 
at  a  former  session. 

Governor  v.  Porter  5  Humph.  165.  *.  ,  ,  ,,    ..., 

Postmaster  Gen.  v.  Early  12  Wheat.  148.      '  .   • 

Greenough  v.  Greenongh  11  Pa.  St.  489.  , 

Eeiser  v.  Toll  Association  39  Pa.  St.  137.  ;  ,  ,;     \     ,      /        , 

T.  Sutherland  Construction  Statutes,  sections  200,  201.         ,,]   ,  ,        ,  , 

Potter's  Dwarris  on  Statutes  (Ed.  1875),  p.  68.  ■    ,,   ',\^.,,  ...,,'• 

Potter's  Dwarris  p.  68.  Note  1. — A  declaratory  statute,  is  sometimes  intended  to 
declare  the  meaning  and  intent  of  a  pre-existing  statute.  This  kind  of  legislation  is 
apt  to  create  a  conflict  between  the  proper  functions  of  the  legislative  and  judicial 
departments  of  the  government;  because  such  statutes  are,  necessarily,  to  a  certain 
extent,  retrospective.  It  assumes  the  exercise  of  judicial  power,  in  determining  what 
the  law  was  before  the  declaratory  statute  was  passed.  In  this  way  they  exceed  their 
power,  and  invade  the  domain  of  judicial  authority.  This  kind  of  legislation  sometimes 
happens  after  the  courts  in  the  due  exercise  of  their  legitimate  authority,  as  inter- 
preters of  the  law,  have  declared  the  meaning  and  intent  of  the  statute  to  be  other- 
wise than  such  as  the  new  statute  declares.  Without  referring  to  other  cases  a  single 
instance  may  suffice.  The  legislature  of  New  York  in  1853  passed  an  Act  in  relation 
to  the  liability  of  certain  insurance  companies  to  taxation,  the  construction  of  which 
was  a  question  litigated  and  determined  in  the  courts.  In  1855,  the  legislature  enacted 
a  law  declaring  the  intention  of  the  Act  of  1853,  to  be  different  from  the  intent  as  de- 
clared by  the  courts;  such  judicial  decisions  had  been  pronoimced  and  were  pending  or 
appeal  to  the  highest  court,  at  the  time  of  tlie  enactment  of  the  declaratory  law. 
The  Court  of  Appeals  declared  as  follows:  "All  the  judgments  of  the  Supreme  Court 
now  under  review,  were  rendered  at  the  special  term  before  the  enactment  of  this 
statute.  The  cases  since  that  time  have  been  ponding  on  appeal  before  the  general 
term,  and  in  this  court;  and  were  so  pending  when  the  stitute  was  enacted.  As  regards 
these  cases,  the  mandate  of  the  Legislature,  if  it  has  uny  application,  must  be  regarded 
as  addressed  to  the  appellate  tribunals.  We  habitaai!\  look  with  grcal  respect  upon 
all  acts  of  the  Legislature,  and  never  refuse  lo  give  them  effect,  except  where,  upon 
the  fullest  consideration,  we  find  that  they  conflict  with  the  constitution.  The  Act  in 
question,  considered  as  a  persuasive  argument  for  a  particular  construction  of  the 
statute  of  1853,  loses  much  of  its  weight  from  the  consideration  that  the  legislative 
bodies  had  been  renewed  in  the  interval  between  the  two  enactments,  and  that  but  a  few 
of  the  members  of  the  Legislature  of  1863  sat  in  that  of  1855.  But  if  that  were  other- 
wise, we  should  feel  constrained  to  rely  upon  the  language  of  the  statute  which  we 
are  called  upon  to  interpret,  rather  than  any  personal  assurnncc  as  to  the  intention 
of  its  members.  The  Acts  of  the  Legislature  do  not  rest  in  any  respect  uiion  orc.l  tradi- 
tion. They  are  committed  to  writing,  and  it  is  by  the  writven  language  th  it  their 
sense  is  to  be  ascertained.  As  an  authoritative  mandate  in  favour  of  the  construction 
claimed  by  the  insurance  company  we  cannot  accord  to  it  any  force  whatever.  In  the 
division  of  power  mong  the  great  departments  of  the  government,  the  duty  of  ex- 
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pounding  written  laws,  has  been  committed  to  the  judiciary.  The  Legislature  has  no 
judicial  power;  and  cannot  upop  any  pretence  interpose  its  authority  respecting  ques 
tions  of  interpretation  depending  in  the  c  '^rts."  People  v.  Board  of  Supervisors  ol 
New  York,  16  N.Y.R.  431,  2;  Dash  v.  Van  Kleeck,  7  John  R.  477.  Nor  have  the  Legis- 
lature the  power  to  make  the  opinion  of  the  Attorney  General  binding  upon  a  con- 
tractor, as  agent  of  the  state  prison,,  upon  a  contract  previously  made.  Young  v. 
Beardsley,  11  Paige  93. 

Note  2 — Nor  would  a  statute  declaratory  of  the  common  law,  retroact  upon  past 
controversies,  or  reverse  decisions  which  the  courts  in  the  exercise  of  their  undoubted 
authority  have  made.  Cooley  on  Const.  Lim.  94.  This  would  be  a  like  exercise  of 
judicial  power,  which  if  tolerated,  might  constitute  the  Legislature  a  court  of  review 
in  all  cases  where  disappointed  partisans  could  obtain  a  hearing,  after  being  dis- 
satisfied with  the  rulings  of  the  court.    Id. 

The  Legislature  may  within  their  legitimate  powers,  declare  what  the  law  shall 
be  in  future,  but  to  declare  what  the  law  is,  or  has  been,  in  the  province  of  the  judi- 
ciary. See  (jrreenough  v.  Greenough,  11  Penn.  St.  R.  494,  and  Reiser  v.  Tell  Associa- 
tion 39  Id.  137.  In  the  latter  case,  the  courts  say  in  relation  to  such  a  declaratory 
act,  "It  is  the  interpretation  by  one  Legislature  of  a  written  statute  by  another,  and 
therefore  an  adjudicaton  of  private  rights  that  have  arisen  under  it.  And  yet  the 
former  Legislature  said  nothing  like  this,  and  nothing  from  which  it  can  be  inferred. 
The  Legislatures  have  no  such  authority  over  us,  to  change  the  laws  of  language.  If 
given  languages  does  not  express  a  given  meaning,  they  may  give  us  other  language 
that  does ;  but  this  will  not  change  the  meaning  of  former  language.  In  the  very  nature 
of  language  this  is  impossible.  It  is  with,  and  by  virtue  of  the  new  expressions,  that 
we  get  the  new  meaning,  and  the  meaning  of  the  law  is  the  law  itself,  and  the  law 
can  be  no  older  than  the  effectual  expression  of  it. 

Note  3. — A  declaratory  law,  foimded  upon  a  mistaken  opinion  of  the  Legislature, 
though  inoperative  as  to  the  past,  may  operate  in  the  future.  Postmaster  General  v. 
Early,  12  Wheat  148.  A  declaration  of  the  Legislature  as  to  what  they  intended  for 
the  time  in  the  past  by  a  law,  does  not  make  the  law  what  they  intended  it,  if  th^  are 
in  error.  It  only  affects  it  in  the  future;  the  past  law  is  to  be  determined  by  the 
judiciary;  but  it  is  the  duly  of  the  courts  to  give  to  a  construing  Act  its  intended 
practical  operation,  as  far  as  is  possible.  Bassett  v.  U.  S.  Nott  &  Huntington  R.  448, 
In  this  country,  where  the  legislative  power  is  limited,  declaratory  laws,  so  far  as  they 
operate  on  vested  rights,  cannot  change  the  rule  of  construction  as  to  a  pre-existing  law. 
Salters  v.  Tobias  3  Paige  388." 

It  is  submitted  that  the  whole  statute  in  question  is  void  in  that  the  provisions  as 
to  valuing  unmatured  policies  tend  to  impair  contracts,  and  are  therefore  beyond  the 
provincial  legislative  power,  and  do  not  come  within  the  provisions  of  section  92  of 
the  British  North  America  Act,  net  being  covered  either  by  subsections  13  or  16,  and 
that  the  policy  of  the  British  North  America  Act  is  that  the  powers  given  by  section 
90  were  intended  to  be  exercised  in  restraint  of  this  species  of  legislation. 

It  is  further  submitted  that  the  provisions  relating  to  compulsory  winding  up 
infringe  upon  the  Dominion  parliament  section  91  (21)  British  North  America  Act. 

Reference  may  be  made  to  Attorney  General  of  Canada  v.  Attorney  General  of 
Ontario  20  O.  R.  p.  245.  ((19  A.  R.  31,  23  S.  C.  458).  "The  power  of  disallowance  is 
one  which  may  operate  both  in  the  plane  of  political  expediency  and  in  that  of  judicial 
capacity.    Its  exercise  in  these  days  is  largely  confined  to  the  former,"  per  Boyd  C. 

Bank  of  Toronto  v.  Lamb  12  App.  Cases  at  587. 

Leprohon  v.  Ottawa  2  O.  R.  522. 

Be  Thrasher    I  Bri.  Col.  Rpts.  153  (see  post). 

It  is  submitted  also  that  weight  should  be  given  in  favour  of  the  application  for 
disallowance,  in  that  the  Act  was  improperly  hurried  through  the  Legislature  at  the  end 
of  the  session,  witiiout  notice  to  parties  interested  in  pending  litigation,  and  at  the 
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instance  of  a  government  official  who  improperly  concealed  frnm  th^  i      i 
the  fact  that  litigation  was  pending  whfch'might  be  a^ct  JThe^^^^^^^^^   ^^^™™^"* 
Sewell  V,  British  Columbia  Towing  Co  ^ 

The  "Thrasher"  Case  1  B.  C.  Reports  153.  ' 

4  CanT^T''  ^^^""^  ""^  ^"*''''  ^°'*^  America  Act  320. 
Held  per  Begbie,  C.  J.  Crease  &  Young,  J.  J. 

'''^e  appointment  of  the  days  on  which  the  court  Blim,u  oU  ^J  •      •' 

decisions,  &e..  is  a  matter  of  procedure  and  of  nnr.lv  '^^  \  reviewmg  ni,i  prius 
within  the  iK^wer  of  the  local  Wislatrre  ekher  P"^"^^  ^"^^^.^"J  cognizance,  and  is  not 
over  .  be  fi^ed  by  any  other  ^er^orpern:.  ^ufbetn^:^  '^^ 

.oJrlTa:j^::^::T:!  SSirn^fet^  Act  -ri^x^^^^^ 

belonging  to  the  judiciary  or  the  execSe  ""'*''  ^"°^*'°"^  assentially 

H.  T.  BECK, 

Counsel  for  the  Petitioner. 

(Approved  IS  March,  190B) 

I>ErARTMENT  OF  JusTicE,  Ottawa,  IQth  March,  1902. 
To  His  Excellency  the  Governor  General  in  Council: 

There  has  been  presented  to  the  undersigned  a  netitinn  nf  fK  •         , 

city  of  Toronto,  addressed  to  Your  Excelkncv  fn  Co  n.M  *''^^°'P''>•«t'o'l  of  the 
therein  urged,  for  the  disallowance  of  the  OnSo  s  atute  1  Fdw'T^T^''!.  ^"""""^^ 
intituled:  "An  Act  r^pecting  the  Universitrof  ^0^'/  ^'^^'l!;'^ .^^V  chapter  41, 
Following  the  usual  practice  fn  such  cases    tL  "nd-->'^  Un.versity  College." 

of  the  petition  herewith  submitted,  an^of  this  report  if  1  '•^^'^^r"'^^*^"*  ^  <^opy 
Lieutenant  Governor  of  Ontario  for  the  ohsorvn?  '/ ^PP^'^^^^'  ^e  referred  to  the 
pointed  out  that  the  time  fo^r  ^^ot::^:^'Z^:'J;%^^r-  /*  T.'^ 
the  reply  of  the  provincial  government  should  be  s^fo^dVi  rL\lit! 

•     Humblj  submitted, 

C.  FITZPATRICK. 

Minister  of  Justice. 

Petition  from  the  Corporation  of  the  City  of  Toronto 
To  His  Excellency  the  Governor  General  of  Canada,  in  Council: 

ants'it"''  '^"''"^  ''  '"  "^'^"'^"  °'  ^'^  "^^  °^  Toronto,  and  of  the  inhabit- 

Humbly  Showeth  as  Follows- 

C«„„d,  Colltee,  on  King  street  in  tie  oT.I  „f  T  .  u  '"T"'  °""P''«'  >"■  ^ff' 
I.ide  .„d  Si^eie  streets!  Se  ;™;^:t;t.rd  by  hTm""';'''^  t^  ■"°«'  '"""■■  ^<'- 
in  favour  „,  the  in^tlnts  of  the°'S'o5t,S'.t"'    "°  ?  L't»V°  ""  '"""'°"' 
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tlie   Univereity  and  University   College,  subject   to  the  provisions  of   the   said   Act. 
The  said  section  reads  as  follows:^ — 

"  6.  All  property  and  effects  real  and  personal  now  vested  in  the  Crown 
in  trust  for  the  purpost^s  of  the  University  and  University  College,  and  all 
other  property  and  effects  now  owned  by  or  held  in  trust  for  the  University  or 
University  College,  or  either  of  them,  or  to  which  the  University  or  University 
College  is  entitled,  and  the  property  in  the  city  of  Toronto  forming  the  block 
of  land  lying  between  King,  Adelaide,  Simcoe  and  John  streets,  and  being  the 
former  site  of  Upper  Canada  College,  shall  be,  and  they  are  hereby  vested  in 
''  the  trustees  for  the  purposes  of  the  T"^niverfiity  and  University  College,  subject 

'   to  the  provisions  of  this  Act." 

3.  The  mayor  and  corporation  of  the  said  city  have  been  advised  by  counsel  for 
the  said  city  that,  notwithstanding  the  said  Act,  by  the  true  construction  thereof,  the 
inhabitants  of  the  said  city  are  still  lawfully  entitled  to  the  benent  of  and  easements 
over  the  said  Russell  Square  as  a  public  square. 

4.  The  said  square  was  in  the  year  1798  dedicated  by  the  Crown  as  a  public  square 
upon  the  plan  of  the  town  of  York,  as  then  laid  out  upon  the  Crown  lands,  and  the 
name  and  designation  of  Russell  Scjuare  appeared  on  the  said  plan  upon  the  said 
square. 

5.  In  >nid  by  the  same  plan  the  lots  surrounding  the  said  square  were  described 
as  fronting  unon  and  bounded  by  posts  planted  upon  the  limits  of  the  said  Russell 
Square.  The  said  plan  was  duly  published  as  the  plan  of  the  second  or  westerly 
extension  ot  the  town  of  York,  and  the  said  lots  were  granted  and  patented  as  so  front- 
ing on  the  said  square;  and  the  remaining  lots  shown  upon  the  said  plan  were  sold 
and  granted  according  to  the  said  plan  and  upon  the  faith  thereof. 

(5.  After  the  publication  of  the  said  plan  and  the  sale  and  granting  of  the  lots  laid 
out  thereon,  namely,  in  the  year  1819  the  Governor  in  Council  cau.sed  the  portion  of 
the  said  square  not  required  for  streets,  to  be  patented  to  trustees  under  the  name 
and  designation  of  Russell  Square,  upon  trust  to  observe  such  directions  and  to  con- 
sent to  and  allow  such  dispositions  as  the  Governor  in  Council  should,  from  time  to 
time  order  to  make,  pursuant  to  the  purposes  for  which  the  said  Russell  Square  was 
so  originally  reserved. 

7.  By  direction  of  the  Lieutenant  Governor  in  Council  pursuant  to  the  said  trust, 
and  by  and  with  the  coiu>ent  of  the  inhabitants  of  the  said  town  of  York,  in  the  year 
1829,  the  buildings  of  the  Royal  Grammar  School  (known  as  Upper  Canada  College) 
were  directed  to  be  and  were  placed  on  a  part  of  the  said  Russell  Square  "  for  the 
greater  convenience  of  the  youth  of  the  said  town  of  York,"  and  the  remainder  of  the 
said  square  has,  by  like  consent,  been  used  as  a  play-ground  for  the  youth  of  the  town, 
and  as  open  ornamental  grounds,  maintained  in  connection  therewith,  and  as  an  orna- 
ment of  the  said  town  and  city,  and  open  to  the  view  and  accessible  to  the  inhabitants 
thereof. 

8.  The  said  square  was  not  then  or  at  any  time  vested  in  the  corporation  of  the 
said  college;  but  the  regulation  and  use  thereof,  and  the  control  and  disposition 
thereof,  always  continued  subject  to  the  order  and  disposition  of  the  Governor  in 
Council  pursuant  to  the  said  trust,  and  have  always  been  subject  to  the  said  ease- 
ment in  favour  of  the  inhabitants  of  the  said  town  and  city. 

9.  It  was  afterwards  enacted  by  Act  of  the  Parliament  of  Canada  (12  Victoria, 
cap.  35,  section  33 ;  now  revised  statutes  Ontario,  1887,  c.  181,  a.  20)  that  in  any  city, 
town  or  village  in  Upper  Canada  which  had  been  surveyed  by  the  authority  of  the 
executive  government,  all  allowances  for  roads  of  such  city,  town  or  village,  should 
be  and  were  thereby  declared  to  be  public  highways  and  commons;  and  that  the  posts 
or  ornaments  planted  to  designate  the  same  should  be  the  true  unalterable  boundaries 
of  such  streets  and  commons.  „  ,«L,»„ 
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r."  1  i^''''W"'',7  '"""  ''•'■  *''^  '"'^  Parliament  in  the  same  session  (now  sections 
55<  and  60<  ot  the  ilun.cipal  Act,  1S97)  that  the  municipality  of  each  vinLe  tZ 
and  cay  should  hav.-  power  and  authority  to  pa^  by-laws  for  oponi.rinn   ovi t  aid 

^:^t^ :?' tLe'f r"  ""^' ''''-'  -'' '-  — '-  ^^-  eneumLeri;;;:  in^.H:;^ 

r.,nnl  r"n""  ''V'^V^  *•'''  ^"^*'''^l"ture  of  the  province  in  that  behalf  the  said  Upper 
H^t    of  t?  ^^'  ,  "  ^'"  r"°.''^  ^"™  ^^'^  ^'-^'^  ^'^-"•^'  to  "  "-  -te  outsTde  of  The 

V        al    no  :  ^Inn'r*  7       "  TT  *°  «'"  '''^  ""''''■''  ^^'•^•°™">^  ^^  instUution  of  pro 
n  1  ,  f    "''"  "'"'  ''''"'^^t=  "'"^  t^^^  -^^id  Kussell  Square  is  now  vacant 

and  ,s_  ,^  longer  needed  ns  .  .ite  for  the  said  college  for  the  use'of  the  y"th  of  the 

..■,^^'\  ^^It  "^'^f  ^«';'^,™"»'•il  of  the  city  of  Toronto  are  advised  by  counsel  for  the 
Tr^^vT,  :  'w'  Hihabitants  of  the  said  city  are  entitled  to  have  the  said  squae 
applied  for  the  benefit  of  the  s..,l  inhabitants  as  a  public  square,  puiuan    to  such 

iowrto'th  "•'^  "^'"/"J  r^""'^"  ""^  lawfully  make  S  that  behalf  under  "he 
^owera  to  them  given  in  that  behalf  by  the  municipal  Act. 

of  tho  n„i^  s«>d  mayor  and  council  are  advised  by  counsel  aforesaid  that  at  the  time 
of  the  pase.ng  of  the  Act  known  as  the  Confederation  Act,  the  eaid  lande  as  to  tTo 
power  and  disposition  over  the  same  reserved  to  the  (Governor  n  Counc  I  we  e  fanS 
he  d  in  trust  by  the  province  of  Canada,  and  in  which  others  than  the  province  Ld  an 
mte^est;  and  that  in  and  by  the  Confederation  Act  tlie  same  wc.e  vestTin  Her  late 
Majesty  Queen  Victoria  on  behalf  of  the  province  of  Ontario,  subject  to  Ihe  said  trn«tt 
for.  and  interests  of,  the  inhabitants  of  the  said  city  of  Toi^onto  "''' 

l*-/^ie  said  Act  of  the  Legislature  of  Ontario,  1  Edward  VII    chanter  41    m«v 
rf.Sr  V-  ^^  ^«*^^^-'^  ^.reach  of  the  said  trusts  and  may  inj^riousiraffect  the 
rights  and  mterests  of  a  large  number  of  Her  Majesty's  subjects  without  their  con 
sent    contrary   to   the   true   intent   of   the   said   Confederat  on  Act  and  to  Eevis^ 
55Tand%?7.''""''^'  '''''  *^'""*"  ''''  ^^«^^°^  '''  ^^  *«  ^^^  Municipal  Act,  fecS:^ 

,ifv  W  ^'"?!  tlie  passing  of  the  said  last  mentioned  Act,  the  trustees  of  the  Univer- 
sity have  sold  or  have  attempted  to  sell,  part  of  the  land  formerly  belonging  to  Eus- 
IIaIT""'  f^^r'  petitioners  submit  that  the  sixth  section  of  the  a^d^t  should 
be  disallowed  at  the  earliest  possible  moment,  so  that  other  persons  may  not  be  inducpH 
to  buy  any  of  the  said  ands.  believing  the  trustees  had  a  right  to  sSl,  when  asTn  fact 
dTcti^e  """  "'™'*'  "^  '''''  ''^  '^''^'^  -  *^^«  -id  trustees  a'nd  tSdT  Sle Is 
16.  The  said  last  mentioned  Act  was  assented  to  upon  the  15th  day  of  Anril  IflOl 

Your  petitioners  therefore  humbly  pray: 

That  Your  Excellency  in  Council  will  be  graciouslv  nlease.!  fr,  +oto  ^r,+^  -j 

this  petition.    And  your  petitioners  as  in  duty  bound  will  ever  pray.        ^^^^^P*'  °* 
Signed  on  behalf  of  the  corporation  of  the  city  of  Toronto.  .'   .. 


[L.S.] 
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OLIVEE  A.  HOWLAND,    ^ 

»!'''■•<    ■:-'-^!.. '  ii;^  -.  •,:     Mayor.  ,,,, 
W.  A.  LITTLE  JOHN,  -e 

City  C'lerh.    ;"*^ 
E.  T.  COADY, 

City  Treasurer,     jr 
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(Approved  12  December,  1902) 
,'.:.:;«,:.  ^;.  Department  of  Justice,  November  '24th,  1902.      a, 

These  Acta  were  received  by  the  Secretary  of  State  for  Canada  on  2l8t  March 
last. 

A  petition  has  been  presented:  to  Your  Excellency  in  Council  on  behalf  of  Edward 
Spencer  Jenieon  and  others,  seeking  disallowance  of  chapter  42,  intituled  "  An  Act 
respecting  the  Towa  of  Fort  William,  1902."  Copy  of  the  petition  has  been  communi- 
cr+3d  to  the  Government  of  Ontario,  and  the  undersigned  has  heard  representations 
o  .  behalf  of  the  petitioners  urginj?  the  disallowance  of  the  Act.  No  reply  to  the 
allegations  of  the  petition  has  been  received  from  Ontario,  but  the  undersigned  is 
informed  that  at  present  the  petitioners  are  not  desirous  of  having  the  matter  further 
considered.     This  statute  is,  therefore,  reserved  lor  further  report  if  necessary. 

Chapter  101.    "  An  Act  to  incorporate  '  The  Huronian  Company,  Limited.'  " 

Section  5,  paragraph  (e),  purports  to  authorize  the  company  to  construct,  acquire, 
navigate  and  employ  steam  and  other  vessels  for  the  purpose  of  transporting  the  pjo- 
duce  of  its  mills,  mines  and  works  to  any  place  in  Canada  or  elsewhere.  The  authority 
of  a  provincial  Legislature  in  such  matters  is  defined  and  limited  by  the  10th  enumera- 
tion of  section  92  of  the  British  Nortli  America  Act,  which  only  confers  exclusive 
authority  upon  a  provincial  Legislature  with  regard  to  local  works  and  undertakings 
other  than 

(a)  Lines  of  steam  or  other  ships,  railways,  canals,  telegraphs  and  other  works 
and  undertakings  connecting  the  province  with  any  other  or  others  of  the  provinces, 
or  extending  beyond  the  limits  of  the  province; 

(l»)  Lines  of  steam  ships  between  the  province  and  any  British  or  foreign  country; 

(c)  Such  works  as,  although  wholly  situate  within  the  province,  or  before  or  after 
their  execution  declared  by  the  Parliament  of  Canada  to  be  for  the  general  advantage 
of  Canada,  or  fo"  the  advantage  of  two  or  mor    of  the  provinces. 

The  authority  assumed  by  paragraph  (e)  of  section  5  to  navigate  and  employ 
steam  vessels  for  the  purpose  of  transporting  goods  to  any  place  in  Canada  beyond  the 
limits  of  Ontario  or  elsewhere  seems,  therefore,  to  be  in  excess  of  tliat  which  is  con- 
ferred by  the  Act  of  Union,  and  the  undersigned  recommends  a  suggestion  to  the 
Lieutenant  Governor  that  the  statute  be  amended  at  the  next  session  of  the  Legis- 
lature by  expressly  limiting  the  powers  of  the  company  to  provincial  objects. 

Chapter  103.  "  An  Act  to  authorize  *  The  Royal  Trust  Company  to  do  business 
in  the  province  of  Ontario.' " 

This  Act  recites  that  the  Royal  Trust  Company  has  by  its  petition  represented 
that  it  was  incorporated  by  an  Act  of  the  Legislature  of  the  province  of  Quebec.  55  and 
56  Victoria,  chapter  "9,  which  Act  has  been  since  several  times  amended  by  ^he  same 
.Lejyislature,  and  ^hat  the  company  hne  prayed  for  an  Act  authorizing  it  to  transact  only 
the  business  of  a  trust  company  in  the  province  of  Ontario  in  conformity  to  the  public 
general  law  thereof.  It  is  therefore  enacted  among  other  things,  that  after  giving 
security  to  the  satisfaction  of  the  Lieutenant  Go  ernor  of  Ontario  in  Council  in  a  sum 
of  not  loss  than  $200,  the  company  shall  upon  filing  with  the  registrar  appointed  under 
the  Loan  Corporations  Act  the  power  of  attorney  required  by  sction  108  of  tho  last- 
mentioned  Act,  and  upon  being  registered  under  the  said  Aci,  be  authorized  and 
empowered  to  carry  on  and  exercise  in  the  province  of  '  >ntario,  the  business  of  a  trust 
company  with  the  powers  set  forth  in  the  Bpihedule  to  the  Ontario  Trust  Com|)aniffl 
Act. 

The  undersigned  obseives  that  a  provincial  Legislature  has  exclusive  authority 
with  regard  to  the   incorporation   of   crmpanios  with  provincial  objects,  and  it  was 
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doubtless  in  tlie  execution  of  this  power  that  the  Royal  Trust  Company  was  incorpor- 
ated as  rccived  in  the  preamble  by  the  Legislature  of  (Jaiebep.  If,  therefore,  the  company 
exists  for  the  provincial  objects  of  Quebec,  it  is  in  the  opinion  of  the  undersigned 
questionable  whether  the  Legislature  of  Ontario  has  any  authority  to  extend  thc^se, 
or  confer  powers  extra-provincial  as  to  Quebec,  or  in  nny  wise  interfere  with  the 
constitution  of  the  company.  It  has  been  held  by  the  highest  authority  that  the 
Dominion  Parliament  L.lone  has  jurisdiction  to  incorporate  a  company  with  objects 
extending  to  more  than  one  province,  and  iv,  may,  therefore,  be  that  where  an  existing 
provincial  company  desires  to  extend  its  franchise  to  other  provinces,  it  should  come 
to  Parliament  for  the  necesaary  amendment  of  its  constitution. 

For  these  and  other  like  reasons  the  undersigiied  questions  the  authority  of  On- 
tario to  enact  the  statute  under  consideration,  but  as  such  objections  may  be  conven- 
iently determined  by  the  courts,  and  as  there  is  perhaps  room  consistently  with  what 
has  been  decided,  to  uphold  this  Act,  the  undersigned  does  not  recommend  disallow- 
ance. He,  however,  submits  these  remarks  for  th(;  consideration  of  the  Government  of 
Ontario  and  of  the  company  concerned. 

The  remaining  statutes  may  be  left  to  their  operation  without  comment. 

C.  FITZPATRICK, 


i^'''j»:v 


t'x... 


Minister   of   Justice. 


\'ty'\ 


(Approved  ISO  May,  1902) 


Departmeni  oj  .Tustioe,  Ottawa,  30th  April,  1902. 
To  His  Excellency  the  Governor  Oeneral  in  Council: 

There  has  been  referred  to  the  undersigned  a  petition  addressed  to  Your  Excel- 
lency in  Council  from  Edward  Spencer  Jenison  and  others,  dated  23rd  instant,  1902, 
preying  for  the  disallowance  of  an  Act  ot  the  Legislative  Assembly  of  the  province  of 
Ontario,  pai*<xl  ut  the  last  siession  thei\x)f,  2  Edward  VII.,  chapter  49,  intituled:  "An 
Act  res'pecting  the  Town  of  Fort  William,  1902." 

The  undersigned  is  informed  by  the  solicitor  of  the  petitioners  that  he  has 
foi'warded  a  copy  of  this  petition  to  the  Attorney  General  of  Ontario. 

The  undersigned  ia  also  informed  that  the  consideration  of  the  said  petition  is 
urgent  owing  to  works  of  the  petitioner-  which  are  in  contemplation  and  which  have 
to  be  executed  within  a  limited  time. 

I'he  undersigned  recommends,  therefore,  that  the  Lieutenant  Governor  of  Ontario 
be  requested  to  submit  for  the  information  if  Your  Excellency's  Goveniment  such 
observations  as  he  may  be  advised  in  reply  to  the  s.-^id  petition. 

Humbly  submitted, 

C.  FITZPATRICK, 

Minister    of   Justice. 


Petition  from  E.  S.  Jenison  and  others  to  the  Oovernor  Oeneral  in  Council 

The  Hiqht  Honourable  the  Eorl  of  Min'o,  O.C.M.O.,  Governor  General  of  Canada, 
in  Council. 

The  petition  of  Edward  Rjiencer  .renison,  Shea  Smith,  George  H.  Jenkina  and 
David  Fpencer  Wegg  all  of  the  city  of  Chicago  in  the  state  of  Illinois,  one  of  the 
United  States  of  America,  luunbly  shewetii: 

1.  By  an  Act  of  the  Legislative  Assembly  of  the  province  of  Ontario  passed  on  the 
13th  day  of  April,  1897,  and  being  chapter  10(1  of  the  statutes,  00  Victoria,  authority 
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was  given  to  your  petitioner  Edwnrd  Spencer  Jenison  to  erect  a  dam  or  weir  in  the 
Kaministiquia  river  in  the  district  cf  Thunder  bay  at  the  head  of  the  falU  or  rapids 
in  the  said  river  known  as  Ecarte  Falls,  to  such  height  as  might  be  necessary  in  order 
to  raise  the  level  of  the  water  in  the  said  river  to  the  height  of  eight  feet  above  its 
low  water  mark  or  leveL  The  site  for  the  said  dam  is  at  a  distance  of  about  16  miles 
in  a  direct  line  from  the  town  of  Fort  William  in  the  said  district. 

2.  By  the  same  Act  authority  was  similarly  given  to  the  said  Edward  Spencer 
Jenison  at  a  point  above  the  said  dam  to  be  so  erected,  to  divert  from  the  channel  of 
the  said  river  such  part  of  the  waters  thereof  as  might  from  time  to  time  exceed  4,000 
cubic  feet,  passing  the  said  point  per  minute,  and  to  convey  and  conduct  by  artificial 
means  the  waters  so  diverted  across  certain  lands  in  the  said  Act  mentioned,  and  to 
return  such  water  to  the  natural  channel  of  the  said  river  at  a  point  below  the  said 
rapids,  and  below  a  high  natural  fall  in  the  said  river  known  as  the  Kakebeka  falls. 

3.  By  the  said  statute  other  valuble  powers  and  authority  were  further  conferred 
upon  the  said  Jenison  enabling  him  to  lower  the  bed  of  the  said  river  at  its  source, 
to  erect  and  maintain  storage  reservoirs  at  the  head  waters  of  the  said  river  and  of 
its  principal  tributary,  to  flood  and  keep  submerged  certain  ungrantod  lands  of  the 
Crown,  to  transmit  and  convey  electrical  power  along  public  highways  in  the  said 
district  and,  under  certain  circumstances  and  restrictions  in  the  said  statute  described, 
to  expropriate  and  acquire  from  the  owners  thereof  certain  lands  in  the  said  Act 
mentioned. 

4.  Prior  to  the  passing  of  the  said  statute  the  said  Edward  Spencer  Jenison  had 
become  by  purchase,  owner  of  a  valuable  undeveloped  water  privilege  upon  the  said 
Kaministiquia  river  at  or  adjoining  the  said  Ecarte  rapids  and  for  the  purpose  of 
improving  and  rendering  more  valuable  the  said  water  privilege,  the  said  Jenison  had 
by  his  petition  prayed- the  said  Legislative  Assembly  to  pnHs.fhe  eaid  Acts,  as  conducive 
to  the  public  good  and  as  proper  and  just  under  all  the  circumstances  of  the  case. 

5.  The  said  Jenison  had  also  prior  to  the  passing  of  the  said  Act  on  or  about  the 
2l8t  day  of  April,  1896,  entered  into  an  agreement  and  contract  with  the  Commis- 
sioner of  Crown  Lands  for  the  province  of  Ontario,  representing  the  Government  of 
the  said  province,  whereby  license  to  use  or  flood  certain  ungranted  lands  of  the 
Crown  in  the  said  agreement  described  was  granted  to  the  said  Jenison  upon  the  terms 
and  conditions  in  the  said  contract  or  agreement  set  forth. 

6.  Prior  to  the  making  of  the  said  agreement  or  contract  the  said  Jenison  at  the 
instance  of  the  Government  of  the  province  of  Ontario,  had  obtained  a  report  to  be 
made  by  Mr.  Hume  Blake  Proudfoot,  O.L.S.,  in  respect  of  the  lands  which  would  or 
might  be  flooded  or  otherwise  affected  by  the  proposed  works,  and  the  said  Proudfoot 
in  order  so  to  report  had  made  a  personal  survey  and  examination  of  the  shores  and 
levels  of  the  lakes  and  rivers  from  which  the  waters  of  the  Kaministiquia  river  flow — 
the  expenses  of  such  survey,  examination  and  report  by  the  said  Proudfoot  amounting 
to  $600  were  paid  by  the  said  Jenison. 

Y.  The  said  Jenison,  who  is  himself  a  hydraulic  and  civil  engineer,  had  also,  from 
the  liionth  of  October,  1895,  devoted  the  whole  of  his  time  and  a  very  considerable 
outlay  of  money  to  personal  surveys  and  examinations  of  the  said  Kaministiquia  river 
and  the  adjacent  country,  to  the  employing  and  superintending  the  work  of  other 
engineers,  surveyors  and  assistants  to  the  «amo  end,  to  joiirneye  and  negotiations,  witii 
a  view  to  acquiring  the  lands  and  rights  necessary  t()  the  carrying  out  of  his  enter- 
prise, and  to  the  purchase,  by  private  contract  with  the  owners,  df  «uch  of  the  said 
lauds  and  righte  m  he  was  able  st)  to  acquire,  and  prior  to  his  api»lication  to  the  Legis- 
lature for  tlio  passing  of  the  .said  Act,  there  had  been  actually  expended  and  paid 
out  in  connection  with  in  and  about  tlie  said  undertaking  a  sum  exceeding  |10,0<X) 
in  money. 

8.  The  moneys  so  expended  inid  been  furnished  by  your  petitioners  Jcninon,  Stnith 
and  Jenkins  under  an  agreement  among  themselves,  and  without  any  assistance  up 
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to  the  time  of  the  paseiiig  of  the  eaid  Act  from  jour  petitioner  Wegg.  but  upon  the 
passing  of  the  said  Act  the  matter  of  the  said  enterprise  and  of  the  rights,  privilegee 
and  francliisoe  conferred  by  the  said  statute  was  hiid  before  the  said  Wegg  and  after 
inquiry  and  investigation  on  his  part,  an  agreement  was  finally  entered  into  on  or 
about  the  2Sth  day  of  September.  18!>T,  to  which  your  petitioners  above  named  alone 
are  rarties,  and  by  which  upon  the  tcrnifi  as  among  themeelves  in  the  said  agreement 
set  C":t.  your  petitioners  undertook  to  co-operate  with  each  other  in  the  effort  to  carry 
the  aaid  enterprise  to  a  successful  iseue  as  a  commercial  undertaking. 

9.  It  was  essential  to  the  carrying  out  of  the  scheme  contemplated  by  the  said 
statute  that  a  etrip  of  land  across  the  mining  location  of  lot  No.  lOX  in  the  township 
of  Oliver  mentioned  in  the  said  statute,  sufficient  in  width  to  admit  the  passage  of 
he  said  diverted  waters,  should  be  acquired  by  your  petitioners. 

10.  The  said  lot  was  owned  by  the  Kakabeka  Falls  Land  and  Electric  Company, 
Limited,  a  company  which  had  been  incorporated  by  letters  patent  of  the  province  of 
Ontario  dated  the  7th  day  of  March,  1890,  and  which  company  refused  to  part  with 
any  of  its  said  land  to  the  said  Jenison,  extept  upon  terms  altogether  exorl)itant  in 
character. 

11.  Thereupon  arbitration  proceedings  under  the  provisions  of  the  said  statute 
were  entered  upon  between  the  said  Jenison  and  the  said  company.  Such  proceedings 
began  on  the  IJth  day  of  October,  1897,  and  after  a  prolonged  contest  involving  the 
examination  and  hearing  of  a  very  large  number  of  witnesses,  many  of  tlicm  giving 
acientific  or  expert  testimony,  the  said  proceedings  re8ulte<l  in  an  award  dated  the 
24th  day  of  Juiie,  1898,  by  which  it  was  ordered  and  determined  that  the  said  Jenison 
was  entitled  to  enter  upon,  take  possession  of,  acquire,  hold,  use  and  expropriate  a 
strip  of  land  in  the  said  award  described  being  400  feet  in  width  across  the  said  lot 
No.  10,  paying  therefor  by  way  of  compensation  and  damages  the  sum  of  $1,390. 

12.  The  said  Jenison  was  further  required  by  the  said  award  to  pay  the  arbitra- 
tors' and  stenographers'  tVfs  in  connection  with  the  said  arbitration  proceedings  and 
his  own  costs  of  the  said  proceedings,  and  the  said  fees  have  been  paid,  and  the 
amount  so  awarded  to  the  said  company  ($1,390)  has  been  paid  to  its  solicitors. 

13.  The  said  eomjiany  contested  the  rulings  of  the  said  arbitrator  in  the  courts  of 
Ontario  and  litigated  such  contestation  until  the  Court  of  Appeal  for  Ontario  pro- 
nounced judgment  sustaining  the  course  taken  by  the  said  arbitrator  in  arriving  at 
his  said  award. 

14.  Duriug  the  latter  part  of  the  year  1898  proposals  for  the  establishment  of  a 
8,vstem  or  systems  of  water-works  and  for  the  furnishing  of  a  supply  of  water  for 
domestic  and  municipal  purposes  to  the  inhabitants  of  the  towns  of  Port  Arthur  and 
Fort  William  began  to  be  considered  and  discussed  among  citizens  of  the  said  towns 
and  on  the  2nd  day  of  January,  1899,  by-laws  were  submitted  to  the  vote  of  the 
electors  of  the  said  towns  respectively,  authorizing  the  mayor  and  town  clerk  of  each 
municipality  to  enter  into  a  contract  with  the  said  Jenison  for  the  supply  of  water 
as  above  meutii)ned  and  for  the  supply  of  electric  power  or  energy  to  operate  the 
lighting  and  lieating  systems  of  tlu'  said  respective  municipal  corimrations  and  an 
electric  railway  which  connects  the  two  towns. 

15.  The  said  by-laws  each  received  tlie  assent  of  the  electors  by  large  majorities 
and  pursuant  thereto  a  fornuil  contract  was,  in  the  case  of  the  town  of  Frrt  Williiiui, 
executed  by  tlie  said  Jenison  and  l)y  the  nuiyor  and  <'lerk  of  the  said  town. 

Ifl.  The  projKwal  so  to  smpply  water  as  well  as  eh^etric  power  to  the  said  towns 
necessitated  the  conducting  of  tlie  diverted  waters  of  the  Kaniinistiquia  river  to  a 
reservoir  much  nearer  to  I'le  said  towns  than  the  site  of  th(>  said  Kakal)i>ka  Falls  and 
of  the  water  power  at  or  above  the  same  acquired  by  the  .«aid  Jenison  as  above  men- 
tioned and  the  greater  i)art  of  the  year  1898  was  occupied  in  surveys  and  cxaminn- 
tions  of  the  intervening  groun-l,  to  make  certain  tliat  such  proposal  was  practicalilc 
Htid  in  the  lu'cessary  negotiations  witii  the  nnmicipal  authorities  of  the  said  towns  in 
and  about  tlie  passing  of  the  said  by-laws  and  the  making  of  the  enid  contracts. 
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17.  At  the  eessioii  of  the  Legislative  Assembly  of  the  province  of  Ontario  holden 
in  the  year  1899  an  Act — 62  Victoria,  Chapter  120 — was  passed  upon  the  further  peti- 
tion of  the  said  Jenison  to  extend  the  provisions  of  the  former  statute  60  Victoria, 
chapter  106. 

18.  By  the  said  etatutc,  62  Victoria,  chapter  120,  it  is  recited  that  if  the  waters 
to  be  as  above  mentioned  diverted  from  the  Kaministiquia  river  are  conducted  to  a 
point  in  the  township  of  Melntyre  in  the  district  of  Thunder  Bay  near  the  said  towns 
of  Port  Arthur  and  Fort  William,  they  can  there  be  economically  utilized  to  provide 
a  gravitation  system  of  water  supply  for  the  said)  towns,  and  can  by  reason  of  IJhe 
grei  *cr  head  there  obtainable  be  also  utilized  to  greater  advantage  for  the  production 
of  power. 

19.  By  the  said  statute  authority  is  given  so  to  convey  the  said  diverted  waters 
by  means  of  a  trench  canal  or  otherwise  as  in  the  said  statute  set  out,  over  inter- 
vening lands  to  the  said  towns  of  Fort  William  and  Port  Arthur  and  so  to  Thunder 
Bay,  Lake  Superior. 

20.  By  the  said  statute  other  valuable  powers  and  authority  were  further  conferred 
upon  the  said  Jenison,  enabling  him  to  intercept  and  divert  intervening  streams  and 
watercourses,  to  construct  and  maintain  reservoirs  and  settling  basins  and  to  expro- 
priate if  necessary  such  lands  as  might  be  requisite  for  the  reasonable  and  economical 
construction,  maintenance  and  operation  of  the  works  proposed. 

21.  By  the  said  statute  the  said  by-laws  of  the  towns  of  Fort  William  and  Port 
Arthur  were  validated  and  confirmed,  and  power  conferred  upon  the  said  municipali- 
ties to  enter  into  the  agreement  therein  referred  to. 

22.  It  is  further  provided  Viy  thesaid  statute  that  the  construction  of  the  said 
works  shall  be  commenced  wihin  a  period  of  six  months  from  the  passing  of  the 
eaid  Act  and  completed  within  three  years  from  the  time  fixed  as  aforesaid  for  ooro- 
raeneement,  or  within  such  further  time  as  the  Lieutenant  Governor  in  Council 
might  grant. 

23.  Within  the  said  period  of  six  months  from  the  passing  of  the  Act  last  men- 
tioned the  ;jastruction  of  the  said  works  was  actually  commenced. 

24.  Wliile  the  statute  last  mentioned  was  under  consideration  by  the  Private 
Bills  Committee  of  the  Legislative  Assembly  the  propriety  of  conferring  upon  the 
said  Jenison  the  powers  of  expropriation  therein  contained  was  questioned,  and  there- 
upon the  said  Jenison  promised  and  undertook  that  in  the  event  of  such  powers  being 
conferred  upon  him  by  the  Legislature,  they  should  not  be  exercised  unless  in  the  last 
resort,  and  as  a  means  of  acquiring  lands  necessary  for  the  said  works  which  it  might 
be  impossible  to  purchase  at  any  reasonable  price  by  private  contract. 

.  25.  In  carrying  out  the  said  promise  and  understanding  many  journeys  were 
necessarily  undertaken  and  great  expense  incurred  and  much  time  occupied  in  the 
making  of  personal  applications  to  land  owners  in  different  parts  of  Ontario  and 
elsewhere  to  sell  such  lands,  and  in  negotiations  for  such  purpose,  but  ultimately 
during  the  years  1899,  1900  and  1901  all  the  lands  requisite  for  the  construction, 
maintenance  and  operation  of  the  tiaid  works  were  acquired  either  by  purchase  or 
private  sale,  or  by  means  of  proceedings  for  expropriation  under  the  powers  in  the 
said  statute  contained. 

26.  Much  time  was  also  <K5cupied  duriufc  the  said  years  IHOO,  1900  and  1901  and 
great  expense  incurred  in  further  surveys  and  examinations  by  the  said  Jenison  per- 
sonally and  by  otiier  engineers,  surveyoi*  and  assistants  working  with  him  and  under 
his  cinploynu'ut  and  supervision  in  ascertaining  and  determining  the  least  expensive 
and  most  efficient  route  by  which  to  oand'i.;t  the  waters  to  be  diverted  as  above 
described  to  liio  reservoir  near  the  said  towad  where  they  were  to  be  utilized  as  men- 
tioned in  the  said  Act. 

27.  During  tiie  summer  of  the  year  1901  a  force  of  about  thirty  men,  with  all 
necessary  macliincry,  horses  and  plant  were  engageii  in  clearing  lands  preparatory  to 
the  construction  of  the  said  trench  or  canal  until  a  strike  took  place  among  the  said 
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men,  owing  to  dissatisfaction  with  the  rate  of  wages  they  were  receiving,  and  there- 
upon in  consequence  of  the  said  difficulty,  together  with  the  refusal  of  the  municipal 
authorities  of  the  said  town  of  Port  Artluir  to  execute  the  contract  above  referred  to, 
the  said  work  of  construction  was  suspended  and  has  not  since  been  resumed,  although 
the  intention  to  continue  the  same  and  fully  to  complete  the  said  undertaking  has 
never  been  in  any  way  abandoned. 

28.  During-  the  sensioii  of  the  Lejiisl.itive  Assembly  of  Ontario,  in  the  year  1901,  a 
statute  was  jjussed  (1  Edward  VII.,  e.  52,  sec.  'i)  empowering  the  municipal  council  of 
the  said  town  of  Fort  William  to  extend  the  time  for  the  completion  of  the  works 
referred  to  in  the  contract  entered  into  by  that  municipality  as  above  set  forth  to  such 
time  as  the  municipal  council  of  the  said  town  might  determine,  but  the  said  council 
has  refused  to  agree  to  any  such  extension. 

29.  The  contract  between  the  said  Jonison  and  the  town  of  Port  Arthur  has  never 
been  executed  by  the  representatives  of  the  said  town,  though  every  effort  I'as  been 
made  by  the  said  Jenison  to  procure  the  said  contract  to  bo  so  executed. 

30.  During  the  said  session  of  the  Legislative  Assembly  of  Ontario,  in  the  year 
1901,  a  further  statute  was  passed  (1  Edward  VII.,  c.  6.5,  sec.  8)  by  wliich  the  muni- 
cipal council  of  the  said  town  of  Port  Arthur  was  empowered,  on  signing  and  deliver- 
ing? the  agreement  above  referred  to,  to  extend  the  time  for  the  completion  of  the  works 
therein  specified  to  such  date  not  later  than  Ist  January,  1903,  as  the  said  municipal 
council  might  think  proper. 

31.  Tlie  whole  of  the  work  of  preliminary  surveys  necessary  for  the  construction 
and  operation  of  the  said  works  has  been  completetl,  and  all  the  requisite  lands,  right 
and  easements  have  been  acquired,  and  all  the  necessary  work  of  examinations,  gaug- 
ings  and  measurements  to  detormiuo  the  (luantity  and  characteristics  of  the  water- 
flow  in  the  said  river  has  been  done,  but  as  the  actual  execution  and  completion  of 
the  construction  of  the  said  works  would  necessarily  involve  the  expenditure  of  a  large 
aiiM^unt  of  money,  your  petitioners  were  desirous  of  obtaining  capital  for  that  purpose 
uptm  the  security  of  the  said  property  itself,  and  to  that  end  entered  into  negotiations 
with  men  of  large  means,  and  on  the  l.^th  day  of  March,  1902,  finally  concluded  such 
Jicgotiations  by  which  the  supply  of  nil  mone.ys  required  for  the  completion  of  the 
said  works  was  secured. 

32.  Your  petitioners  have,  in  and  about  the  premises,  actiuilly  laid  out  and 
exiiended  a  sum  of  more  than  $90,000  of  their  own  moneys. 

33.  During  the  session  of  the  Legislative  Assembly  of  Ontario,  in  the  year  1902,  a 
statute  has  been  jassed  (2  Edward  VII.,  chai)ter  49)  by  section  23  of  which  statute  all 
and  every  Act  or  Acts  rf  the  said  Legislature  conferring  any  right  or  privilege  upon 
the  said  Edward  Spencer  Jenison  is  and  arc  repealed. 

34.  It  was  the  intention  of  your  petitioners  but  for  the  passing  of  the  said  repeal- 
ing Act  to  have  proceeded  actively  during  the  coming  summer  with  the  construction 
of  the  works  above  described,  and  there  would  be  no  difficulty  in  completing  the  said 
works  by  the  first  day  of  October  next,  so  as  to  have  ready  and  available  for  use 
hydraulic  capacity  for  at  least  ten  thousand  horse-power  as  required  by  the  statute, 
62  Victoria,  chapter  120,  section  16. 

85.  The  said  statute,  2  Edward  VII.,  chapter  49,  empowers  the  town  of  Fort 
William  to  develop  at  or  near  the  Kakabeka  Falls  on  the  said  Kaministiquia  river, 
electrical  energy  to  the  extent  of  10,000  horsepower,  and  to  convey  the  said  electrical 
power  or  energy  to  the  said  town,  and  to  lease,  sell  and  otherwise  deal  with  such  elec- 
trical power  or  energy  with  any  person  desiring  same  upon  such  terms  as  such  cor- 
poration deems  meet. 

36.  By  section  25  of  the  said  statute  an  agreement  bearing  date  the  11th  day  of 
March,  1902,  botween  the  solicitors  for  the  said  town  and  the  said  The  Kakabeka  Falls 
Land  and  Eleetric  Company,  Limit«Hl,  whioh  is  eet  forth  in  a  sehedulc  to  the  said  Act, 
is  declare*!  to  bo  valid  and  binding  upon  the  said  corporation  and  the  said  company. 
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37.  The  said  Act  was  passed  upon  the  petition  of  the  said  town  of  Fort  William, 
and  after  advertisement  of  the  application  for  the  said  Act  in  the  Ontario  Gazette  and 
in  a  newspaper  published  in  the  said  town  of  Fort  William,  but  neither  the  said 
advertisement  nor  the  snid  petition  contain  any  reference  to  the  statutes  conferring 
the  powers  above  mentioned  upon  the  said  Jenison,  nor  any  intimation  that  the  rights 
or  property  of  your  petitioners  were  intended  to  be  taken  away  by  the  said  proposed 
legislation. 

38.  The  said  statute  as  introduced  and  as  read  a  first  time  in  the  Legislative 
Assembly  aforesaid  contained  no  reference  to  the  said  statutes  conferring  the  powers 
aforesaid  upon  the  said  Jenison,  and  did  not  take  away  the  rights  or  property  of  your 
petitioners  secured  to  them  by  the  said  statutes. 

39.  In  the  petition  for  the  said  statute  the  statement  is  made  that  the  contract 
between  the  said  town  of  Fort  William  and  the  said  Jenison  referred  to  in  the  said 
Act  of  62  Victoria,  chapter  120,  expired  on  the  first  day  of  January,  1902,  by  reason 
of  the  default  of  the  snid  .ronisoii,  nnd  on  similar  etatemonts  being  made  before  the 
said  Private  Bills  Committee  hy  those  promoting  the  passage  of  the  said  Act  (2 
EdAfard  VII  chaptc'  49),  your  petitioner  Jenison  offered  to  deposit  with  the 
Treasurer  of  the  province  of  Ontario,  within  ninety  days  from  the  passage  of  the  said 
Act,  the  sum  of  $50,000  as  security  that  the  said  works  would  be  gone  on  with  and 
prosecuted  to  the  satisfaction  of  the  Lieutenant  Governor  in  Council,  and  clauses  to 
that  effect  were  framed  to  be  inserted  in  the  said  Act,  and  the  said  Jenison  understood 
that  the  said  Committee  then  determined  to  have  the  operation  of  the'  said  Act  sus- 
pended until  opportunity  was  afforded  to  make  deposit  as  aforesaid  of  the  said  sum. 

40.  The  said  statute  again  came  before  the  said  Private  Bills  Committee  for  con- 
sideration on  the  twelfth  day  of  March,  1902,  and  on  that  day  the  provision  above 
referred  to  repealing  all  Acts  by  which  any  right  or  privilege  had  been  conferred  upon 
the  said  Jenison  was  inserted  in  the  said  statute  by  the  said  committee. 

41.  The  said  statute  received  its  third  reading  by  the  said  Legislative  Assembly 
on  the  Ifith  day  of  March,  1902,  and  was  finally  assented  to  on  the  17th  day  of  March, 
1902. 

42.  Your  petitioner  Jenison  was  in  attendance  before  the  said  Private  Bills  Com- 
mittee when  the  said  statute  was  under  consideration,  and  was  present  at  the  meeting 
of  the  said  committee  on  the  twelfth  day  of  March,  1902,  but  although  it  had  been  a 
few  days  before  intimated  to  him  that  the  rights  and  powers  conferred  \ipon  him  by 
the  said  Acts  of  the  Legislature  now  rejiealed  might  bo  interfered  with  or  restricted 
by  the  said  proposed  legislation,  he  was  aot  aware  until  the  thirteenth  day  of  March, 
1902,  after  the  said  statute  had  been  reported  by  the  said  Private  Bills  Committee  and 
had  received  its  second  reading  in  the  said  Legislative  Assembly,  that  it  actually 
repealed  the  said  former  Acts  of  the  said  Legislature,  and  your  petitioners  other  than 
the  said  Jenison  liad  no  notice  or  intimation  whatever  of  the  repealing  provision  of 
the  said  statute,  until  after  the  same  had  been  finally  passed  by  the  said  Legislature 
and  the  assent  of  the  Lieutenant  Governor  had  been  given  thereto. 

43.  By  the  said  statute  as  finally  passed,  the  right  to  create  by  storage  dams  or 
other  necessary  works,  reservoirs  at  the  head  of  the  ^hebandowan  river  and  at  the 
head  of  the  Kaministiquia  river  is  conferred  upon  the  corporation  of  the  town  of  Fort 
William,  and  the  rights  and  privileges  so  conferred  upon  the  said  town  arc  declared 
to  supersede  and  have  priority  over  those  of  the  said  Jenison. 

44.  By  the  agreement  between  the  said  town  and  the  said  Kukabeka  Falls  Laud 
and  Electric  Company,  Limited,  printed  as  Schedule  "C"  to  the  said  Act,  the  said 
town  may  transfer  and  assign  to  the  said  company  its  rights,  properties,  powers  nnd 
privileges  under  the  said  legislation. 

4.'').  The  said  Act  purports  to  provide  compensation  to  the  said  Jenison  for  a  small 
portion  of  the  lands  acquired  as  aforesaid  for  the  purposes  of  the  said  undertaking, 
but  the  comnensation  so  provided  for  is  altogether  inadequate  and  illusory,  and  the 
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said  statute  affords  to  your  petitioners  no  real  compensation  whatever,  but  merely  a 
pretended  and  wholly  fictitious  compensation  for  the  j)roperty  and  rights  by  the  said 
Act  taken  from  them. 

Your  petitioners  therefore  humbly  submit  that  the  above  mentioned  provisions  of 
the  Ontario  statute,  2  Edward  VII.,  chapter  49,  are  unjust  and  inequitable,  and  would 
greatly  prejudice  and  injure  your  petitioners,  and  that  the  said  provisions  of  the  Act 
aforesaid  ought  not  to  be  allowed  to  become  law  for  the  following  among  other 
reasons : — 

1.  Because  the  said  Act  injuriously  affects  your  petitioners  in  their  property  and 
existing  rights,  and  your  petitioners  had  no  sufficient  or  reasonable  notice  and  no 
public  notice  was  given  of  the  intention  to  pass  such  an  Act,  or  that  any  legislation 
was  intended  materially  affecting  the  interests  of  your  petitioners. 

2.  Because  the  real  object  and  effect  of  the  said  Act  is  to  take  from  your  peti- 
tioning their  property  rights  and  franchisee  and  to  transfer  the  san:e  through  medium 
of  the  said  municipal  corporation  of  Fort  William  to  the  business  rivals  and  com- 
petitors of  your  petitioners,  and  no  protection  of  the  just  rights  and  interests  of  your 
petitioners  is  contained  in  the  said  Act. 

3.  Because  the  rights  and  privileges  conferred  by  the  said  repealed  statutes  upon 
your  petitioner  Jenison  were  lawfully  granted  to  him  by  the  said  Legislative  Assembly, 
and  were  approved  by  His  Excellency  in  Council,  and  upon  the  faith  thereof  a  very 
large  amount  of  money  and  much  time  and  labour  have  been  honestly  expended  by 
your  petitioners  and  it  would  bo  wholly  contrary  to  good  faith  and  to  the  infallible 
justice  of  the  Crown  that  your  petitioners  should  be  deprived  of  their  said  property 
and  rights  without  consideration  or  compensation. 

4.  Because  the  said  Act  is  contrary  to  the  provisions  of  Magna  Charta  which 
declares  that  no  man  shall  be  disseized  or  put  out  of  his  freehold  franchise  or  liberties, 
nor  be  outlawed  or  exiled  or  any  otherwise  destroyed,  unless  he  be  brought  in  to  answer 
and  prejudged  of  the  same  by  due  course  of  law. 

.').  Because  the  said  legislation  is  illegal  and  unconstitutional  and  is  a  violation 
of  the  rights  of  property,  and  is  unjust  and  not  expedient  in  the  public  interest. 

G.  Because  the  injustice  of  the  said  Act  to  your  petitioners  is  so  flagrant  that  the 
consequences  in  deterring  capitalists  from  investing  money  in  any  Canadian  enter- 
prise would  make  it  unwise  and  unsafe  in  the  public  interest  to  permit  such  legislation 
to  go  into  operation. 

7.  Because  the  said  Act  is  unconstitutional,  in  that  in  detriment  of  vested  rights, 
it  assumes  to  deprive  your  petitioners  of  extensive  and  important  privileges  and  fran- 
chises, without  providing  any  compensation  or  any  adequate  compensation  therefor. 

Wherefore  your  petitioners  humbly  pray  that  Your  Excellency  in  Council  will 
graciously  be  pleased  to  take  the  promises  into  your  favourable  consideration,  and  to 
disallow  the  said  Act  or  so  much  of  the  provisujns  of  the  same  as  repeal  the  said  former 
Acts  of  the  Legislative  Assembly  aforesaid,  and  destroy  the  property,  rights  and  fran- 
chises of  your  petitioners. 

And  as  in  duty  bound  your  petitioners  will  ever  humbly  pray. 

EDWARD  SPENCER  JENISON. 
SHEA  SMITH,  ,,    ' 

GEO.  H.  JENKINS,      *.  ^ 

D.  S:  WEGG. 

.Dated,  the  twenty-third  day  of  April,  1902, 
88291—81 
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3   EDWARD   VII,    1903 

IsT  Skssion,  10x11  Lkqislatuke 
(Appro red  23  March,  lOOh) 


Dki'artmext  OP  Justice,  Jauuaiy  8th,  l&Ol. 
3  Edward  VII— received  by  the  Secretary  of  State  for  Canada  on  31st  July,  1!K)3. 

These  Acta  may  be  left  to  their  operation  without  comment,  except  as  to  chapter 
16,  intituled :  "  An  Act  to  amend  the  Loan  Corporations  Act." 

The  Loan  Corporations  Act,  as  amended  previously  to  the  statute  above  men- 
tioned, provided  a  penalty  against  any  person,  society  or  corporation  assuming  or 
using  a  name  which  includes  any  of  the  words  loan,  mortgage,  trusts,  investment  or 
guarantee  in  conjunction  or  connection  with  any  of  the  words  corporation,  association 
or  society,  or  in  conjunction  or  in  connection  with  any  similar  collective  term,  and  it 
is  now  by  section  9  of  the  present  Act  proposed  to  extend  th.j  penalty,  so  as  to  apply 
to  any  person,  society  or  corporation  assuming  or  using  any  similar  name,  or  any  name 
or  combination  of  names  which  is  likely  to  deceive  or  mislead  the  public. 

The  undersigned  has  received  correspondence  objecting  to  the  last  amen(hiient, 
because  of  the  difficulty  of  ascertaining  what  is  a  similar  name  within  the  meaning 
of  the  statute,  and  because  the  amendment  relates  to  criminal  law  or  the  regulation 
of  trade  and  commerce,  and  Your  Excellency  is  asked  for  those  reasons  to  disallow  the 
Act. 

The  undersigned  considers,  however,  although  the  Act  may  not  be  very  free  from 
objection  to  one  or  other  of  the  grounds  stated,  that  it  is  open  for  the  courts,  not  only 
to  intrepret  it,  but  to  give  effect  to  any  objection  touching  its  validity,  and  he,  there- 
fore, does  not  think  tliat  this  Act,  which  contains  a  number  of  other  amendments,  to 
which  no  exception  is  taken,  should  be  disallowed  for  the  reasons  urgeil. 

And  also  chapter  19,  intituled:  "The  Consolidated  Municipal  Act,  1903." 

As  to  which  the  undersigned  observes  that  by  section  534  the  municipal  councils 
are  authorized  to  make  by-laws  for  certain  purposes,  including  the  taking  and  carrying 
of  land  within  any  municipality  for  the  purpose  of  a  drill  shed  or  armoury  for  any 
militia  or  volunteer  force  having  its  hcadciuarters  in  the  municipality. 

Under  section  562  the  numicipal  councils  are  also  empowered  to  make  by-laws  for 
regulating  harbours,  preventing  the  filling  up  or  encumbering  of  harbours,  erecting 
and  maintaining  necessary  beacons,  erecting  and  renting  wharves,  piers  and  docks  in 
harbours,  and  also  floating  elevators,  derricks,  cranes  and  other  machinery  suitable  for 
loading,  discharjring  or  repairing  vessels  and  regulating  veseels,  craft  and  rafts 
arriving  in  any  harbour,  imposing  harbour  dues,  and  for  regulating  and  compelling 
the  removal  of  wrecks,  etc. 

Further,  by  section  591,  by-laws  may  be  passed  for  aiding  any  regularly  organize*! 
rifle  association,  or  for  adding  to  the  sura  paid  during  the  period  of  annual  or  other 
authorized  drill,  or  when  on  active  service,  to  any  enlisted  member  or  members  of 
any  corps  of  active  militia  organized  within  such  municipality,  or  for  the  purpose  of 
military  outfit  or  equipment  of  the  members  of  such  cori«. 

The  subject  of  militia  and  defence,  and  navigation  and  shipping,  having  been  by 
the  British  North  America  Act  assigned  to  the  exclusive  legislative  authority  of 
Parliament,  and  a  Legislature  having  no  power  of  taxation  except  for  provincial, 
municipal  or  local  purposes,  the  undersigned  has  very  serious  doubts  as  to  the  capacity 
of  a  local  Legislature  to  enact  sucli  provisions  as  the  foregoing.  In  case  of  a  conflict 
upon  these  subjects  between  Dominion  and  provincial  legislation  there  is,  however,  no 
doubt  that  the  courts  would  uphold  Dominion  authority  according  to  the  constitution, 
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the  Act.  winch,  of  course,  in  the  Zf  deal    w  7''  "'  !"  '''^"""  ^'"  -ii^allowance  of 
jurisdiction.  "'  '^"""^^  '''^^'  important  matters  nitlnn  provincial 

Humbly  submitted, 


0.  FITZPATRICK, 


Min!sfpr  of  Justice. 


(Appro red  :J7  June,  190J,) 


„    „.  ^'^•'^«^-«'^^^  0^  JusTicK,  Ott.uva,  20th  June.  1904 

2 0  Hrs  E.rccUenc,  the  Governor  General  in  Council  ■ 

ontJJrsTiST^oS?;;::'.^;?  ^tTtrr  ^  ^^^^r^-^  ^^  «^--  ^  ^^  ^i. 

port  and  eff.vt  of  which  esca Jd  h,-«  Jl.-        l      ,''"'*  *^^  ^*«*"*"'  I^"^^"  the  full  pur- 
8th  January  last,  that  th^  T'  amon gsrott^:  sf  "7^^/^  ^"  ^^  ^P-"*  "^^  *"- 

Section  53  of  the  Act  ame^r  ecttn  8  V  "  t  ''  ^'  ''^*  ''^  ^^"'^  operation. 
Extra  Provincial  Corporations."  cLp^t'^Vof  9  0  ^  ""f.^^^^^'-^  ^---n^'  of 
paragraphsof  the  said  section  nnd,-3r?-/-  1-  ^'  ^'^  8»"king  out  the  first  three 
paid  to  His  Majesty  for  t  rpld-  c  uTe  of' On  T"  """''  *'"'  ^^"^•'^'  "  'T'--  «'-"  ^« 
heense  i.nder  this  Act.  sucli  fees  ',s  :miv  fr?  • "  "^  ''"''•"  corporation  requiring  a 
Lieutenant  Governor  in  Couieir'    Tho  "  J  H  '"^  *''"'  ^'  '''''"'''*''^  °*  ''^  the 

the  fees  to  be  paid  by,  amongst  othi  class  IS  T"'"'^"?^'"  T  ^'"^^  ^^•''-'^  P--'*!- 
ofthc  Parliament  of  Ca„ada!mdmuLt.odnn"'''"r  *''"''^  "^•'"^•P-'ated  by  Act 
being  generally  $2.5  if  the  capital  ock  oftlo  IT'  °"  ^"r•^^  '°  ^"'"^'°>  «"-''  f'^c* 
$50  if  it  did  exceed  that  sum  '"^""-^  ^''^  "^^t  ''^'"'^^'1  •I'lOO.OOO,  and 

Mr.  S;  ^^kt^^i^ir  u:;:n^ry  i9oo^s'T"^  -'  *■'?  ""^-^'--<^-  ^^-  "- 

one  of  which  was  that  the  Legisl  .Uure  ouJht  nn..  ""  T''"^^'^  ""  ^^'^^^l  ^^'o^nds. 
the  trading  corporations  estabfsE  by  pfrH.  °  "'"rf  ^"'^  discriminating  between 
legislation;  and  that  his  objeclrot  be^f c  S^^^^^^  ^''f't'  ''  '''''^^'^' 

«nd  communicated  to  the  government  of  Onf^vL  f,  a  J  ""■  ^'^^'^"^''y  i"  Council 
session  so  amended  as  to  reuTo^  thl  ISm        k    '/"*  ^"'  "'  *'•«  "^'^t  following 

an.ending  Act.  however,  did  Z  do  tUwi^^^^^^^^  '''  ''""'  «^^^'^*-     ^he 

«"-!  provincial  compan  es.  Til  wa  lirte^n  /  r",?"''V'"'^  ^^^^^'"^"  ^"'"i-'^n 
authorities,  and  on  3rd  May  90]  W  vZ  -Ta  ? ^^^  ^^i':'  ^^"«  '''  ^''«  provincial 
he  luul  informed  the  Prhne  Minisiei  of    1  •  ^  ""'  ^'■^'-"^^"'■.v  i"  Council  that 

be  further  amended,  so  a    either      1^  nc  nTT  "  '''^^"'.  ^^"^  ^''^  ^^'^  ^^'-l^ 
the  requirement  to  procure  pro  i   dal  ]    en  ^ ''r  ""'  "''T^^'  I'arliament  from 
tnke  out  licenses  and  pav  th^li.c'.e  tee    Z,  l",         T";'''  !^"*  ^^'^  obligation   to 
equally    upon    corpora  ions    creat  ^  1  y    thrn        "•     ''  "\«  ^^^^  ^^''ould  be  imposed 
Legislature  of  Ontario.     The  min    te   l     .     ^';"'^"'<'"    ""^    those    created    by    the 
Bible  to  admit,  consist  n.ywUth  ':;.;,'",•,  ?  ''T  ''."n'"  "'"^'''•"•^^^  ''  i-"-" 
interference  with  Dominion  po  i  v  by  d"    i   ni^thr  tVV"^""'''',  *'"^  ''"'^'^^P'"  "^ 
vince  in  a  n.atter  within  Dominion     ur  sic  in?        ''i   TT  ""  ''"'  P'""^  "^  '^  P^o- 
;">owance  was  the  appropriaterm:;'  n  ^ll^^"  ;sr'^vL'^"'^!'T''"'''"•^  *'-^  '>- 
however,  by  an  amendment  alreadv  nvule  mL  nT      .  V'^P'^"^■'»c'«l  P"vernment  had, 
the  most  serious  objections  to  the  Ac    and     «        '^"""'^^''''"''''^  '^'^y  t"  renu.ve  some  of 
at  the  first  opportunity  Promc^rft^h  ,1^  s  ItLn'riurt'  ''  ''''"  n*""*  ''  ^^"'^ 

Vour  Excellency.  -verumenttCirl/rfZras^:^:::^:^ tT!;:;.^ 
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from  the  govornmcnt  at  Ttironto,  nnd  on  his  recoimnoiidation  a  copy  of  his  report, 
approved  by  Your  Exrelleiify  in  Council,  was  traiisuiitted  to  the  Lieutenant  Governor 
of  Ontario  with  a  request  tii»t  lie  inform  Your  Kxcolloncy's  (rovernniont  r.fi  to  wliether  at 
the  first  opportunity  for  so  doing,  his  government  would  promote  further  amend- 
ments to  the  Aet  in  question  as  suggested  in  the  report. 

An  order  of  the  Lieutenant  CJovernor  in  Cuuneil  was  tliereupon  passed  (14th  May, 
1901)  and  eommunieated  to  Your  Exct^lleuey's  government,  approving  of  a  report  of 
the  Prime  Minister  of  the  province  in  which,  after  referring  to  Mr.  Mills'  report,  he 
recommended  that  an  Act  of  the  Legislature  under  which  a  discrimination  may  be 
exercised  against  corporations  having  authority  from  the  Dominion  government  should 
be  90  amended  as  to  establish  equality  in  regard  "  to  license  fees  and  taxation  between 
Dominion  and  provincial  companies,"  afi  suggested  hy  the  minister,  and  that  legislation 
to  that  effect  should  be  introduced  and  carried  through  at  the  next  session  of  the 
Legislature. 

No  such  legislation  was  passed  at  the  next  session  of  the  Legislature,  and  now  by 
the  section  above  quoted  from  chapter  7  rf  the  statutes  of  19^13  tiie  Act  is  made  much 
more  open  to  the  objection  taken  by  Mr.  Mills  in  his  report  of  3rd  May,  1901.  The 
fees  of  $25  and  $50  under  the  Act  as  it  stood  would  probably  be  claimed  by  the  pro- 
vince not  to  be  unreasonable,  considered  merely  as  a  charge  in  connection  with  the 
application  for  and  the  issue  of  the  licenses,  and  they  were  perhaps  not  large  enough 
to  very  grieviously  burden  the  companies  liable  to  pay  them.  Under  the  amended  pro- 
visions it  is  obvious  that  the  fees  may  be  made  so  large  as  to  constitute  a  real  griev- 
ance to  companies  which  have  or  may  obtain  Dominion  charters,  as  well  as  a  discrimi- 
nation between  Dominion  and  provincial  companies  highly  objectionable  on  other 
grounds. 

For  the  reasons  stated  the  undersigned  would  think  it  his  duty  to  recommend  the 
disallowance  of  chapter  7  aforesaid  unless  the  government  of  the  province  should 
undertake  to  promote  at  the  next  session  of  the  Assembly,  legislation  of  the  character 
suggested  in  the  report  of  his  predecessor  above  referred  to,  that  is  to  say,  either 
exempting  corporations  created  by  Parliament  from  the  requirement  to  procure 
licensee,  or  j)roviding  -that  the  obligation  to  take  out  licensee  and  pay  the  license  feee 
prescribed,  shall  be  imposed  equally  upon  Dominion  and  provincial  corporations. 
The  time  for  disallowance  expires  oii  the  31st  July  next,  and  there  is  not,  therefore,  a 
great  deal  of  time  left  for  consideration  and  negotiation,  and  the  undersigned  recom- 
mends that  a  copy  of  this  report,  if  approved,  be  sent  forthwith  to  the  Lieutenant 
Governor  of  the  province  with  the  request  that  he  inform  Y'our  Excellency  at  the 
earliest  possible  time  whether  his  government  will  enter  into  such  an  undertaking. 

C.  FITZPATRICK, 

Ministrr    of   Justice. 


Transmitted  to  the  Secretary  of  State  by  the  Administrator,  Jf  August,  lOOJf 

Report  of  titc  Attorney  General  of  Ontario  approved  by  the  Administrator  in 

Council  2  August,  IQOJt 

To  His  Honour  the  Lieutenant  Oovcrnor  in  Council: 

The  imdersigned  has  had  under  consideration  the  report  received  from  the  Hon- 
ourable the  Minister  of  Justice,  dated  20th  June,  1904,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  27th  June,  1904,  whereby  it  is  recommended  that 
under  certain  circumstances  chapter  7  of  the  Acts  of  the  session  of  the  Legislature  of 
Ontario  for  1903,  being  the  Statute  Law  Amendment  Act,  1903,  be  disallowed. 
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The  sole  s(H?tiou  of  this  Act  witli  which  fault  is  found,  is  section  53,  which  amends 
section  18  of  the  Act  respecting  licensiiiir  of  Extra  Provincial  Corporations,  hy 
striking  out  the  first  three  paragraphs  thereof,  and  schedules  A  and  B  thereto,  insert- 
ing in  litn  thereof  the  following  words: — 

"  There  shall  be  paid  by  every  corporation  requiring  a  license  under  this 
Act  such  foes  as  may  from  time  to  time  be  approved  of  by  the  Lieutenant 
Governor  in  Council." 

Disallowance  is  suggested  unless  the  (ioverument  of  the  province  shall  undertake 
to  promote  at  the  next  session  of  tlie  Legislative  Assembly,  legislation  either  exempting 
.••orporations  ere  tod  by  Parliament  from  the  reciuirements  to  i)rr>cnre  licenses  or  pro- 
vidiii  '  that  the  oliligation  to  take  out  licenses  and  pay  the  liceuse  fees  prescribed  shall 
be  imposed  equally  upon  Dominion  and  provincial  corporations. 

No  complaint  is  made  that  under  tho,  provincial  legislation  unreasonable  fees  have 
been  exacted  in  connection  with  applications  by  Dominion  corporations  for  the  issue 
of  these  licenses.  But  it  is  suggested  that  under  thf^  mendment  of  the  session  of  1903, 
section  53  of  'he  Statutes  Law  Amendment  Act,  'hS,  foes  might  be  imposed  of  so 
large  an  anuiunt  as  to  constitute  a  real  grievance  to  companies  having  Dominion 
charters,  and  that  there  might  be  objectionable  discrimination  between  Dominion  and 
Provincial  companies. 

The  section  in  question  is  one  of  63  sections  of  what  has  been  known  as  the  annual 
"Omnibus"  Act  which  usually  contain-;  a  considerable  number  of  miscellaneous 
amendments  of  the  Provincial  Statute  Law,  some  of  them  of  minor  importance  but 
not  a  few  of  very  considerable  importance;  and  it  is  undoubtedly  the  case  that  this 
particular  section  was  not  considered  in  connection  with  the  despatch  of  the  Honour- 
able the  Premier,  dated  14tb  May,  1901,  referred  to  in  the  report  of  the  Minister  of 
Justice.  In  fact  the  clause  was  added  to  the  Bill  in  Committee  of  the  Whole  House 
and  adopted,  as  i)resumably  facilitating  the  practical  administration  of  this  particular 
branch  of  detail  work  of  the  Provincial  Secretary's  Department. 

As  has  already  been  pointed  out  many  other  sections  of  the  Act  deal  with  matters 
of  very  great  importance.  They  have  been  acted  nu  r,  interests  have  been  created 
and  conditions  have  arisen  which  would  be  very  seriously  affected  by  disallowance  of 
the  entire  Act,  and  the  undersigned  assumes  that  disallowance  could  not  be  confined  to 
a  portion  of  an  Act.  No  discrimination  lias  taken  |)lace  under  the  pci  m  objected  to, 
and  there  need  be  no  apprehension  that  there  will  be  any  discrimina;  ion  before  the 
next  session  of  the  Legislature,  when  the  undersigned  is  of  opinion  tliat  this  section 
should  be  repealed  and  legislation  substituted  in  the  shape  of  an  Act  specially  dealing 
with  this  subject  and  substantially  complying  with  the  terms  of  the  despatch  of  14th 
May,  1901.  and  the  undersigned  reconnnends  that  an  undertaking  be  given  to  this 
effect. 

The  undersigned  does  not  enter  ujwn  a  discussion  of  the  constitutional  question. 
He  dissents  however  from  the  view  that  the  provinces  may  be  controlled  by  the  Domin- 
ion in  regard  to  the  exercise  of  the  rights  of  raising  revenue,  by  imiwsition  of  taxes  or 
exaction  of  license  fees.  He  also  points  out  that  Dominion  companies  constantly  come 
to  the  provincial  governments  for  authority  to  hold  lands,  an  authority  whicli  under 
the  decisions  of  the  courts  they  do  not  possess. 

The  undersigned  also  refrcins  from  calling  attention  to  the  anomalies  constantly 
observed  in  connection  with  the  concurrent  exercise  of  powers  by  the  Dominion  and 
provinces  in  granting  charters. 

There  siiouid  be  eorae  definition  of  companies  chartered  for  Dominion,  as  distin- 
ijuished  from  provincial  objects.  It  should  not  bo  left  to  the  whim  of  the  applicant, 
who  ma.y  say  in  his  petition,  no  matter  how  entirely  local  or  how  strictl.v  provincial 
his  proposed  company  may  be — that  he  seeks  incorporation  of  a  company  with 
"Dominion  objects."    It  is  very  nmch  like  the  case  of  a  short  line  of  railway  between 
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two  towns  in  the  int^Mior  of  the  province  being  dec-lured  "a  irorl-  for  the  omeml  benefit 
of  Canada.  '  ' 

All  of  which  is  rei^riectfully  submitted. 
Toronto,  25th  July,  11)04.  ' 


.T.  M.  GIBSON, 

Attorney-General. 


%    I 
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.     ,    ,  (Approved,  16  Nove^mher,  190J,.) 

Department  of  Justice,  Ottawa,  29tli  October.  1904. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigucd  has  the  honour  to  submit  his  report  on  the  statutes  of  the  several 
l>rovinces,  passed  at  the  last  sessions  of  the  legi.-ilatures  thereof  (1904),  as  follows:— 

Ontario,  4  Edward  VII.  These  statute.-  were  received  by  the  Secretary  of  State 
on  6th  July,  1904. 

These  statutes  mav  be  left  to  their  operatit.n.  but  attention  is  directed  to  Chapter 
18,  intituled:  "An  Act  lespectinsr  aid  to  eiTtain  IJailways." 

This  Act  authorizes  a  subsidy  in  ea<h  and  land  to  the  Grand  Trunk  Pacific  Rail- 
way, which  is  a  railway  not  within  the  authority  of  tlic  legislature  of  Ontario.  It  goes 
on  to  provide  among  other  things  that  the  location  of  the  line  of  railwav  shall  be  sub- 
ject to  the  approval  of  the  Railway  Committee  of  the  Executive -Council  of  Ontario; 
that  the  rates  for  passengers  and  freight  wliich  may  be  charged  upon  the  railway  shall 
be  such  as  may  be  approved  by  the  said  oonunittee;  that  there  shall  bo  no  secret  special 
rates,  rebates,  drawbacks  or  concessions  to  favourite  shippers,  nor  anything  which  will 
affect  or  prevent  free  competition,  and  that  the  company  shall  be  obliged  upon  the  re- 
quest of  any  township  or  county  municipality  through  which  the  line  of  railway  jiasses 
to  carry  roadmaking  materials  at  the  actual  cost  of  handling  and  carriage. 

These  and  other  like  provisions  affecting  tlie  construction  or  working  of  the  rail- 
way are  not  competent  to  the  legislature.  It  may  be  that  they  are  only  intended  to 
have  effect  as  matter  of  agreement  between  the  local  government  and  the  compan<  as 
a  condition  to  the  grant  of  the  subsidy,  and  in  that  view  they  may  be  left  to  such 
operation  as  they  may  have. 

The  undersigned  dreires,  however,  to  reiterate  that  inasmuch  as  railway  such  as 
the  Grand  Trunk  Pacific  are  excluded  from  provincial  authority  by  the  British  Xorth 
America  Act,  the  provisions  in  question  cannot  have  effect  as  statutory  requirements 
binding  the  company. 

Chapter  81,  intituled:  "An  Act  respecting  the  London,  Ayhner  and  North  Shore 
iJectric  Railway  Company,"  and  several  other  Acts  incorporating  or  affecting  com- 
panies, contain  a  provision  which  has  become  not  unusual  in  provincial  Acts  relating 
to  companiOR  whereby  it  is  enacted  that  aliens  may  be  shareholders  in  such  companies, 
entitled  to  •  ote  on  their  shares  and  eligible  as  directors. 

_  These  enactments  are,  in  the  opinion  of  the  undersigned,  ultra  vires,  as  legisla- 
tion with  regard  to  tlie  rights  and  capacities  of  aliens  is  clearly  within  the  exclusive 
authority  of  parliament. 

The  undersigned  does  not,  however,  oti  that  account  recommend  the  disallowance 
of  these  Acts,  as  he  is  not  aware  that  the  public  interest  so  requires,  and  judicial  effect 
may  of  course  be  given  to  the  objection  if  it  should  become  necessary  to  raise  it 
*  *  *  *  *  #  '      ^^  ' 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  so  far  as  it 
relates  to  each  province,  shall  be  communicated  to  the  Lieutenant  Governor  of  the 
province. 

Humbly  submitted, 

C.  FITZPATRICK, 

Minister  of  Justice. 


'  '  :~^'^1r^r'^\^\li^-^i 


To  His  Excellency  the  Governor  General  in  Council 


5  EDWAED   Vn,    1905 

(Approved  IS  November,  1905.) 

Depahtment  or  Justice,  Ottvwa,  6th  Noveu.ber,  1905. 
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the  multalUratt  Jn^  ^■"^•^  ^/J^-^^''  P-vides  that 

to  carry  on  business  beyond  the  limit,  nf  ^l  '^^''^''^i  *«  authorize  the  company 
respect  are  not  so  clearfy  or  exnreSv  1^,^!  ^^  TT'';  "^'^""^'^  ^'^  ^^^^'^''^  ^'^  thia 
undersigned  they  oughtl  be      Thflct^^nnot'o  '*  '^^  '''  *'"  °P'"'°^  "^  ^'- 

tute,  and  with  reference  to    a  tT.^^    ^  '  ''^-  "'^"'''^^  ^^^^^^  *«  ^onsti- 

Humbly    submitted, 

C.  FITZPATEICK, 

Minister  of  Justice. 


,     .      „      .  6  EDWARD   VU,    1906 

^'  ff^' B^cellency  the  Governor  General  of  Canada  in  Council: 

The  petition  of  the  undersigned  '    .'  v 

"  '    ,  Humbly    Shewetii: 

of  the  prolr^f'onfir  ""  ""  "'"°"  ^'^"^""^  '^"'^  incorporated  under  the  laws 

in  tLl'lc'L"7ntn°::"  S%TaldV°  *'^  ^^f'l  T'^"*^^^  ^^  "^^  ^^-  -^^  «-". 
Cobalt  lake,  i^  theTownshfn  of  P  T  -"^  ''f*  °^  *''"  '""'^  ""^^^^  the  waters  of 

minerals  th  r^^n^erund"     and  bv  v^Z^"!.'''.-^'^  °"*"^^°'  -^  to  the 

of  valuable  mineral 'th^nrth^^  eiXt  ttf  ^7^:1^1  '''  ^^^  ^^  ^^  ^- 

octob;r,^^.:-Lcr-th-redt;^?^j- 


ir-^ 


i 

il: 


^\ 
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coverj  by  the  eaid  W.  J.  Green,  and  that  he  thereby  l>ecaiPe  entitled  to  thp  ,«,-^ 
property  under  the  provisions  of  the  Mino«  Act  and  the  re.ulationf  then  i^^  Ze 

4.  Your  petitioners  jome^'  with  othrre  in  eubmittintr  the  i>otit;nn  nf  n-T,;  v, 
IS  hereto  annexed  to  the  Lieutenant-Governor  in  cluneil  of  S^r  v  Le        Ont3 
whatif '"   ''""•'   "■"    '■^'^"^^''    ^"^   ^^•""'-  P«^'*---   were'denied    any   rS 

h.J'  ^''"^  "".appointment  %vas  made  by  the  Honourable  the  Premier  of  Ontario  to 
hear  your  .etit.oners  and  oti.en,  interested,  but  although  a8k<>d  for  no  onnortuni  v 
was  afforded  your  pe.tionors  of  giving  evidence  to  establish  theirrightsThl  h  eW- 
theVi"-  r"  '^?.  Z^  ":"  '''  P''^^"*^^'  *«  ^^^«  "'^der  oath.  On  Si  cTnt  ary "t 
befo  e  t"  ■"'"  '%^^'^^^'^  '^-^  --  ^-  P'^rte  statement  whioh  h.d  been  p  epar^ 
before  ^J-mg  ^o-  Pe'ut.one,.  and  whieh  wae  «t  the  time  Justly  charalS  ^ 

Petittners  '  ""'"'  '"""''^  ^''  '^'"^  P^^^'^ioners  as  a  Brief  against  your 

'  the  !ilegatTon?I? '?« T  'T-  "^T"^''  ^f"  ™"'-^'  "^^  ^^'"^"^  ^»  ''"•-•«  conclusively  uU 
PviH.  J  i    u  '^^"^"'"^d  ,n  the  eaid  Petition  and  have  offered  to  do  so  by 

evidence  under  oath,  but  have  been  refused  an  cpportunitv  to  do  .o  ^ 

Pctinn.  '  ^"',/r  ^'^-  ,'^,  ^^'^  '^"*""°  Legislature  hereinafter  referred  to  your 
Peutioners  would  be  entitled  to  a  ilandamus  to  ^nipel  the  recording  of  their  mining 
ciam  by  virtue  of  which  they  ...  entitled  to  th.  minerals  under  .aid  twTty  c^ 
Th.   application  for  a  Mandamus  should  be  made  before  the  7th  Mar,^h      m      it 

olAn\T-r:^  ''-'t  *™''^-  '"  '^"^  ^'^'  ^^'"^  «t  the  close  of  the  .Jion  of ^e 
Ontar  0  Legislature  without  any  previous  notice  being  given  and  your  Petitbners  or 

tTnitv  ^",rr'^  whose  rights  might  be  unjustly  take/ away  theiX  hn^i  X"- 
tunity  of  making  any  objection  to  the  passing  of  the  said  Act. 

iV.  A  '^^  *','^'  'i"*J  "'t^"i^^^  ■"^>-.  C.  H.  Ritchie,  one  of  His  Majesty's  Counsel  stated 
MrLT  -f ?r  ]'"  ?-ff--«'  -P»t«^tion  that  any  court  in  th  p  vinc^;  vo^d 
co.st,ue  the  saul  Order  m  Council  of  30th  October,  1905,  us  throwing  Cobalt Tke 
open  for  exp  oration  and  if  it  was  so  open  for  exploration,  it  is  con"£  by  Ontario 
that  your  Petitioners  are  of  right  absolutely  entitled  to  the' property  claimed  by  tlem 
.tatutoifri^hr  o^'v  :  ,.7/;';«"l'«^^d  by  Your  Excellency,  would  confiscate  the  vested 
finr.  !u.  1  r,  •\^"^l>^"f '"'"'••«  t'^  the  said  part  of  Cobalt  lake  without  compeii»H- 
tion  although  the  suid  rights  had  become  vested  before  the  passing  of  the  saSdTt 

and    end  to  f  ^^'""^^^'^.^''^  '^^^''^^  «f;^'«  P"««ing  of  the  said  Act  will  be  to  discourage 

^liz'z  ^;:h ii^in^rr  *  -'  ^"^'"'  ^" ''-  -''''  ^-^-^^^  ^"  -^  i>- " 

11.  The  injuri.jns  effect  of  the  said  Act  if  not  disallow..!  upon  the  credit  of  the 
J^ommion  ot  Canada  and  all  the  provinces  tiier.of  will  be  oxceediugly  gn-at. 

19  „^.lrf"'"V'''Y  ''^'^''•""^'  P™V  that  the  said  Act.  being  (i  |.:dwnrd  VI[  chanter 
12  en  itled"  An  Act  respecting  Certain  Orders  in  Council  ami  Cer,  in  C™ 
Statutes  may  be  disallowed,  pursuant  to  the  authority  vested  in  '/uur  Ex!"  lencHn 
Council  by  the  British  North  America  Act.  i^x.cllency  m 

And  your  Petitioners  will  over  pray. 


J.  IIousoN,  Sec'y. 


THE  FLORENCE  MINING  CO.,  LIMITED. 

H.  H,  PnirciiARi),  Pn-sident. 
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To  His  Honour  the  Lieutenant  Oovernor  of  the  Province  of  Ontario,  in  Council: 

The  petition  of  James  McLaughlin,  Sr.,  of  Owon  Sound;  W.  E.  Stanley,  of  Lacan; 
Wilson  M.  SoMtham  and  P.  D.  Ross,  of  Ottawa ;  George  Gordon,  of  Caelfe  hay ;  W.  J. 
Green,  of  the  eity  of  Toronto,  and  the  Florence  Mining  Company,  Limited, 

HuMUiA  SiiEwinii: 

1.  That  at  the  last  session  of  the  Provincial  Legislature  an  Act  was  passed  con- 
firming a  certain  Order  in  Council  passed  on  the  fourteenth  day  of  August,  1905,  in 
reference  to  Cohalt  lake  and  other  areas,  and  declaring  among  other  things  that  all 
discoveries  and  claims  respecting  such  lands  and  mining  rights  shall  he  dealt  with  hy 
the  Lieutenant  Governor  in  Council  as  he  may  think  fit. 

2.  That  your  petitioner  W.  J.  Green  secured  the  services  of  an  engineer  who  had 
made  a  careful  study  of  the  geological  formation  and  mincralogical  chax-acter  of  the 
rocks  and  mineral  deposits  in  the  township  of  Coleman,  and  who  concluded  that  there 
were  certain  dept)sit8  of  vahiahle  ore  or  mineral  in  place  under  the  waters  of  Cohalt 
lake. 

3.  'I'hat  ,\(iur  jietitioner  AV.  J,  -'rreen  thei'eupon  applied  to  the  Bureau  of  Minos  and 
obtained  all  the  information  then  available  in  the  Crown  Lands  Department  in  regard 
to  the  regulations  in  force,  and  according  to  the  information  and  regulations  supplied 
him  on  behalf  of  the  Crown,  the  said  Cobalt  lake  was  at  the  said  time  open  for  explora- 
tion and  discovery,  and  believing  that  if  he  made  a  discovery  under  the  said  Cobalt 
lake  he  would  be  entitled  thcroto  under  the  Mines  Act  and  regulations  passed  in  pur- 
suance thereof,  your  petitioner,  W.  J.  Green,  exi)endod  bona  fide  a  large  sum  of  money, 
and  as  a  result  thereof  made  a  hona  fide  discovery  of  valuable  ore  or  mineral  in  place 
under  the  waters  of  said  Cobalt  lake,  he  immediately  complied  with  the  regulations 
relating  thereto  and  had  the  same  surveyed,  and  shortly  after  within  the  lime  limited 
therefor,  paid  to  the  Crown  Lands  Dc;n.rtroent  the  purchase  money  therefor. 

4.  That  upon  the  said  W.  J.  Green  tendering  the  notice  and  affidavit  re(iuired 
under  the  Mines  Act  and  the  regulations  passed  in  jnirsuance  thereof,  he  was  informed 
hy  the  government  oflSeial  at  Ilaileybury  that  he  would  not  record  the  claim  of  the  said 
Green,  as  he,  the  said  official,  had  received  instructions  from  the  department  not  to 
record  claims  on  Cobalt  lake  and  on  two  otiier  lakes  which  he  mentioned.  That  suhse- 
ijuently  yoiir  petitioner,  W.  J.  Green,  learned  that  an  Order  in  Council  had  been  passed 
(m  14th  August,  190.'),  withdrawing  the  said  (\)balt  lake  from  exploration.  The  said 
Order  in  Council  was  not  pulilished  for  some  months  tliereafter.  Tt  was  published  in 
tiie  Oazeite  (m  November  4th,  190'),  but  was  not  dirc-tly  or  indirectly  referred  to  in 
the  regulations  handed  your  petitioner,  Mr.  W.  J.  Green,  by  the  (rovernment  for  his 
guidance  vl>:'!h  contained  the  subseipitrnt  Order  in  Council  of  30th  October.  The  said 
Order  iii  Cm  'icil  of  liOth  October  atitliori/.ed  tlu^  Mining  Inspector  to  record  mining 
claims  in  ihe  Township  of  Coleman  and  in  ct  i  tain  other  townships  tlierein  named. 
Cobalt  lake  is  part  of  said  townehip  of  Coleman,  and  any  one  reading  the  said  regiila- 
ti<mi  as  furnished  by  the  Government  would  be  justified  in  <!onchnling  that  CobaU  lake 
whicli  had  noi  been  hitherto  disposed  of  was  thereby  thrown  oiicn  f  ir  ex[>loration. 

6  Tliat  the  said  W.  J.  Green  ofifcrod  to  the  Crown  Land  Dr'partment  to  demon- 
strate that  he  acted  in  the  utmost  good  faith  and  had  made  a  hona  jidc  discovery  of 
vahiahle  ore  or  mineral  in  i)laco  as  llu^  result  of  the  expenditiu'o  of  a  considerable 
amount  of  moiKW,  and  also  that  there  was  no  prior  valid  claim  to  the  said  location 
api)lietl  for  by  him,  and  also  that  he  was  tlie  first  discoverer  of  value  ore  or  mineral 
in  j)lace  und' r  the  said  Cobalt  lake  and  on  tiie  locati  m  applied  for  liy  hiin,  and.  that 
he  WR3  justly  enlitU>d  to  said  hxiation. 

(I,  Your  petitioMers  hiiinbly  submit  that  they  were  justified  in  relying  on  the 
l)rinted  information  furnished  them  on  beh'\lf  of  tlie  Crown  which  contained  the  Order 
in  Council  passed  on  the  HOth  of  October,  1905,  but  contains  m  reference  direct  or 
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indirect  to  tlie  said  Order  in  Council  of  tlie  14tli  of  Aiigunt,  1905,  and  your  petitioners 
consequently  submit  that  the  discoveries  made  bona  fdr.  by  them  should  be  protected 
and  that  their  rights  in  the  premises  are  founded  on  natural  justice  and  clear  equity. 

7.  Your  petitioner,  W.  J.  Green,  has  transferred  all  his  right,  title  and  interest  to 
the  W.  J.  Green  Location,  Cobalt  lake,  which  was  surveyed  as  J.S.  71,  to  the  B'lorence 
Mining  Company,  Limited,  which  is  now  entitled  thereto. 

8.  Your  petitioners,  other  than  said  Green  and  said  Company,  have  purcliased  the 
right  to  the  benefit  of  the  information  ac(iuired  as  aforesaid  as  to  other  mineral 
deposits  under  said  Cobalt  hike,  and  have  offered  to  the  Crow  i  Land  Department  fully 
to  comply  with  the  ;Mines  Act  in  respect  thereof,  and  submit  that  they  fihoiild  not  be 
deprived  of  tluMr  rights,  but  that  said  Cobalt  lake  should  be  dealt  with  under  the 
general  law  anil  tlieir  rights  protected. 

9.  It  is  too  clear  for  argument  that  if  the  matter  were  one  between  private  parties, 
your  petitioners  in  the  circumstances  would  be  entitled  to  succeed,  and  it  is  confidently 
submitted  that  in  dealing  with  the  q'lestion  involved  the  Cro\vn  should  consider  itself 
bound  by  the  principle  of  law  which  the  Courts  of  the  land  would  enforce  against 
private  pnrticp,  and  that  therefore  the  rights  of  your  petitiojiers  in  Cobalt  luke  should 
be  protectoi!  and  recognized. 

Your  Petitioners  therefore  pray: 

1.  That  the  rights  and  claims  of  your  Petitioners  in  ret^jKCt  of  the  lands  under 
the  waters  of  ('nbalt  lake  should  be  investigated  and  consi'.Iered. 

2.  The  said  lake  should  be  dealt  with  under  the  general  law,  and  granted  to  the 
first  discovers  of  valuable  ore  or  mineral  in  place  under  the  waters  of  said  lake. 

3.  Tlia*  your  Petitioners  being  entitled  to  the  rights  of  such  first  discoverers 
sliould  be  lield  entitled  to  the  portion  of  the  lands  under  the  said  Cobalt  lake  now 
vested  in  the  Crown. 

And  your  Petitioners  will  ever  pray. 

Dated  this  8th  day  of  June,  A.D.  1906.  '  '     '     ^'    ' 

J.  M.  CLAIiK, 
Solicitor  for  W.  J.  Oreen  and  The  Florence  Mining  Company,  Limited. 

.TAMES  BATED, 

Solicitor  for  Jamen  McLaughlin,  Sr.;    W.  E.  Slaniey,  Wilson  M. 
Soufhom,  P.  D.  Ross  and  Oeorge  Gordon. 


i    1 


Hon.  A.  Ti.  .\vM 


ToHOXTO.   December    1^    lOOH. 
I,  K.C.. 
Minister  of  .lust ice, 

Ottawa,  Out. 

Dkar  Sir.  -1  write  you  on  behalf  of  Mr.  Frank  B.  Chaplin,  Mr.  ITenry  Dreany 
and  others'  '«  ask  for  disallownnce  of  an  Act  of  the  Ontario  T.egJKlature  piish<  ij  at  the 
l.i*t  eespiof  and  chaptered  12,  on  tlie  grfnnid  that  the  Statute-  interferes  with  vested 
rights  <>'  property,  without  providing  any  (luiniH-'naation. 

Brielly  stated,  the  ixjaition  of  my  clients  is,  that  prior  to  the  month  of  Aiijiuat, 
I90r>,  they  made  disioveries  of  valiuihle  mineral  \n  the  li(>d  of  Cobalt  lake,  tli"'  bed  of 
Cobalt  lake  hein;!;  at  the  time  part  of  the  Temiskiuning  Mining  Division  open  for 
location  under  the  Mines  Act  of  Ontario;  that  they  complied  witn  the  requirements 
of  the  Act  by  s^lidung  nnd  recording  tlieir  claims,  and  re(Hiiv(vl  from  the  Mining 
Record, !r  the  usual  cerlificate  of  record  of  their  clninis.  There\ipon  their  rights  in. 
the  mining  loeation  eo  diacovorcd,  staked  and  rci^orded,  becamo  abeolutoly  vented 
under  the  provi-ions  of  tlie  Mines  Act  of  Ontario,  and  the  Crown  had  no  ojUioi;  to 
refuse  a  jnitent.  On  the  ITlli  of  Aujiust,  after  such  rights  had  so  be(X>mc  vcst<«il,  uu 
Order  in  ('■luncil  was  passed,  copy  i>f  which  1   inclose. 
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that  th:'?;:;^  c=^t  i"^:^!?- ;^^;r'  \  r  ^—-^  «^  «--io. 

of  that  qucstio,,  thoreupou  urcse  ^,71  tfeV  'l  "  ''"'''°"  ^"^  <^on«i'loration 
eminent  from  A,„M...t.     905     ,  nHl  thol .  ^.u  '^''  continually  before  the  Gov- 

t^yo  or  throe  days  of  1 1  e^loJo  o  ho  "  ^  k.  /  '^  -^^^  '''"""  '"  ^^"•^'  l^^O^'  Within 
tion  ,„  me,  and  without  <Ii"-ui  on  'mon  ie  Z  ^^'f^*!^"^  ^""""^  "■■  ^-'"'"unica- 
Aot  in  qncM-on  roha,>ter  12)  3, ^0^    n  o!o  ^  f,  ^'"f '•  '"  ^"  Connnittee,  the 

the  Drdor  in  Council,  and,    s 7  XnTt       nfi      ?'''  '''',■  ^T^  P''"*'"<''  validating 

Since  tho  Hth  d  y  o/m.v  Tv  d  en     h    ■""■""  ''^"*  ^  ^'^^*^- 


tion.  no  ncti.m  ho  takV,"wi;hIhl"l"I"'nnH^/'^''''''''  '"'''"'■  ^^^'»^"  'l'-^^»  "li''V"h'irapp^^^^^^ 
be  obvl..„o,l  Kv  .,,.,•„   .'•'".''  *T  '"'^"'  °"^  t«  ^"f^'R<^st  to  thorn  that  the  difficulty  may 


be  obviated  by  their  adiuR    o    iau  e  1     fj     aT"'  *"    ''""  '''"*  *'"-'  '''' 
tioji  in  re.pe,.t  of  v  Jed  tl,  iV         ^  I  '^  ^'^  "  ''^'■*'""  Providing  for 

.re  emin.'    th  :  .  1.  .  ;:  '  :'!::7  ".?"^"  ">  »^«  "'^^  €ourt  of  Ontario.     As 


reasonabk 


coniponsa- 

such  rijyhts 

s  my  eliente 

objeeiion  to  f,'ivin!J:  them 


.re  cminoutly  -.uhstaiitial  i,eoph..  th.MV  ean'l^  no 
■'n  opportunity  of  ostablishin-  their  rights 

pert/  Zi":;;r  .S;:t:\':^.f?;;;,:if  'r  f '''■"  -^^^^"^^  *°  -^^^^  ^^  ^^  --tter  of  pro. 

exerei.es  a  preiudh-i  1  efT       o.^Oan  1^^        "  T  "i      "  ''"  ''■"^'  '''''  ""^'  '^^"''-^ 
aftn«l,    ...  .u.,   «..K,..    .  *?  !  """^«  «<  h.rBe,  by  d.^troyinfj  the  credit  that  should 


'^ets  of   the   Provincea, 


oSined'thereunder!'  '"'"  "'   ""  '^'•"^''"""^^-   ""^"    ^"   "ght.   that  have 'b;;n"  I^g^aU; 

tiouI;y:;^tt4!^st;L::::ti:f;T^:™r' "  'pT'  ^"  ^--'  ----  •-«^- 

was  disallowed  by  the  lale  Sir  JehrSu  LoT     H  '"'T'^  '^'"^^^  ^'^''^  ^'^''l 

t.on,  18(17-1895.  page  750,     Other  0    0^,11?^    !,^"'"'"'«"  ''^"<'  l^''ovincial  Legisla- 
«^I.  '<M7  and  1170  of  the  .am^  volume  "^'  "'  ^"■'■'"  ''''  ^^«'  •'^^«-  '^«-^'  856. 

^a.ne.  ;r  n;z^  ;r';r  n  •r;:^tr^a:";;,;";::t^-^  --^  --^  -r^^--  the 

itiuti,  as  tiie  inattcr  is  urgent. 
,..     ,        Yours   truly, 

;,;,;.,''..,/''' .!':'.^",  ,'  ",■'''"  ..,         C.  A.  MASTEN. 

^^"-   "/  ^»0r,.rjn    ......  .,,.,^  ^^,,   ,,„,„,^,,    ,^,,,,,^^^^^^.     ^^^^^^^^^^^ 

-eful  iudgnn^t  in  .  n'  ^  ^  ^  .^  1^:  -m  "  wIh"'  ?"  '"""'"1^^  "'  ^^^^'^'"^ 
Hcheme  or  syafem  nf  dclinL.  with   H,  roforen<.e  to  the  adoption  of  a 

'ulvi.e  that  ill  thai  ,;^  ^  \,  •' ,j;;;:;;^'''''*^';'''-,  ^'-  <^— -ttee  of  Council 
»'H'th   Timber  T.imit.  n<,w     n  i    ie"    P  "m"'    'r'^"?^"'  T  '^'  ^'""'^''^'"  ""^ 

.^idos  <,f  the  Montreal  river,  in  1^  Nip  "  ,n  '7'  7"-  ^"'""-  '•^■'"«'  '"'  ^'"•h 
mil...  inoro  or  I..3.  ulso  the  lakl  I™  h  S  'and  k"'"?  r  ^'^'''^''^  ^-l"*"'" 
township  of  Coleman,  be  witlulrawn  fi^om  ex  i  f  f  "  '"'"""'  *''^""^'^''  '"  *''« 
from  .nie.  leano  or  location.  exploration    for  mine,  and   minerak  and 

Oortiflod, 

,.  J-   J^ONSDALF  CAPREOL, 

Clerk,  ExtwuHve  Council, 


I    rr 
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(Approved  2S  May,  1907.) 


Department  OF  Justice,  Ottawa,  21st  May,  1907, 
To  His  Excellency  the  Qovernor  General  in  Council: 

The  undersigned  has  Imd  under  consideration  copy  of  the  Statutes  of  the  Legis- 
lature of  Ontario,  passed  in  the  sixth  year  of  His  Majesty's  reign,  1906;  received  by 
the  Secretary  of  State  for  Canada  on  13th  June  last,  and  hae  the  honour  to  report 
that  theec  may  be  left  to  such  operation  as  they  may  have,  subject  to  the  following 
comments : — 

Chapter  12,  intituled  "An  Act  reepecting  certain  Orders  in  Council  and  certain 
Crown  Suits." 

This  Act  confirms  an  Order  of  the  Lieutenant  Governor  in  Coupcil  of  14th 
August,  1905,  withdrawing  from  exploration  for  mines  and  minerals  and  from  eale, 
lease  and  location  the  lands  known  as  Gillies  Brothers'  timber  limit  lying  on  both 
sides  of  the  Montreal  river,  in  the  district  of  Nipi&sing,  containing  one  hundred 
P(iuare  milcp,  more  or  less,  and  aho  the  lakes  known  as  Cobalt  and  Kerr  lakee,  and  it 
declares  the  said  Order  in  Council  to  be  binding  and  effectual  notwithetanding  that 
at  or  before  the  time  of  the  passing  thereof  discoveries  were  made  or  claims  to  mining 
rights  in  the  reserved  areas  were  pending.  It  is  also  provided  that  all  discoveries 
and  dainw  respecting  such  lands  and  mineral  rights,  if  any,  shall  be  dealt  with  by 
the  Lieutenant  Governor  in  Council  as  he  may  think  fit. 

The  Act  also  confirms  another  Order  of  the  Lieutenant  Governor  in  Council  of 
24th  January,  19<)iC,  vesting  in  the  Temiskaming  and  Northern  Ontario  Railway  Com- 
niit-sion  certain  lands  and  lands  covered  with  water  in  the  District  of  Nipiesing,  and 
declares  that  the  said  last  mentioned  Order  in  (Council  was  intended  to  veet  and  did 
vest  in  the  said  Kailway  Commission  as  and  from  the  pa-ssing  of  the  Act  to  authorize 
the  construction  of  tiie  Temiskaming  and  Nortliern  Ontario  Railway,  2  Edward  VIT., 
c.  9,  the  fee  i^imple  in  the  said  lands,  and  all  mines  and  minerals  thereunder,  and  all 
mining  right.'^  therein,  absolutely  free  from  all  claims  and  demands  of  every  naturi> 
whatsoever  in  respect  of  or  arising  frmm  any  lease  or  patent  of  any  mii-ing  lands  or 
mining  location  at  any  time  granted. 

The  Act  contains  a  further  section  declaring  the  consequences  which  shall  ensue 
wlienever  a  mining  patent  or  mining  lease,  or  lease  of  mining  rights  is  by  proceed- 
ings of  the  High  Court  of  Ju.stice  at  the  instance  of  the  Crown  repealed  or  avoided. 

Application  for  disallowance  of  this  statute?  has  been  made  on  behalf  of  Frank 
B.  Chaplin,  llcnry  D.eauy  and  others,  ui>oii  the  ground  hrielly  otatoil  that  they  had 
made  discoveries  of  valuable  minerals  in  the  bed  of  Cobalt  lake  and  acquired  rights 
thcHMn  to  which  they  were  entitled  at  the  time  of  the  passing  of  this  Act,  and  which 
they  fear  arc  by  the  effect  of  the  Act  taken  away,  and  if  taken  away  there  is  no  pro- 
vision for  compensation. 

The  Florjiice  Mining  Company,  Limited,  also  i)etitioiis  for  the  disallowance  of  the 
Act  upon  similar  ground.s  alleging  that  the  Company  had  acquired  the  rights  of  one 
W.  J.  Green  in  twenty  acres  of  land  under  the  waters  of  Cobalt  lake  and  in  the  min- 
erals therein  under  and  by  virtue  of  discovery  by  the  said  (Jrecn  on  8th  March,  190G. 

Tiie  undersigned  is  not  satisfied,  however,  that  it  could  have  been  intendeil  by  this 
Act,  or  that  the  Act  operates  to  affect  private  interests  actually  acquired  existing  or 
vested  al  the  lime  of  the  passing  of  the  Act.  SiU'h  an  effect  cannot  be  attributed  to  the 
Act  unless  unniislakably  appearing,  if  not  by  ex[)ress  words,  at  Ic.ist  by  clear  implica- 
tion and  beyond  rcai^imable  doubt. 

The  undersigned  does  not  consider  therefore,  that  he  should  recommend  the  dis- 
allowance of  this  Act. 

Chapter  i:V2,  "An  Act  respecting  'The  Ontario  and  Minnesota  Power  Oomrmy, 
Limited.'" 
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This  company  apparently  was  incorporated  by  letters  patent  under  the  Great  Seal 
of  Ontario,  dated  13fh  January,  1905,  and  by  Dominion  Act,  '4  and  5  Edward  VII.. 
Chapter  139,  power  is  conferred  upon  the  Company  to  construct,  develop,  acquire,  own, 
usie  and  operate  the  water-power  existing  on  tiio  Rainy  river  at  or  near  the  Town  of 
Fort  Francis,  and  to  construct  works  in  connection  with  the  said  power.  It  is  further 
provided  by  the  Dominion  Act  that  the  Company  shall  provide  power  or  electrical 
energy  for  use  on  the  Canadian  side  of  the  International  Boundary  Line  concurrently 
as  it  provides  power  or  electrical  energy  for  use  in  the  United  States,  so  that  there  shall 
be  no  less  power  or  electrical  energy  available  for  use  on  the  Canadian  side  than  on  the 
American  side.  The  buildings  and  machinery  for  delivery  of  power  and  electrical 
energy  on  the  Canadian  side  are  to  be  .-^ituatwl  ujion  the  Canadian  side,  and  no  part  of 
the  power  or  electrical  energy  provided  for  use  upon  the  Canadian  side  is  to  be  diverted 
or  used  in  the  United  States  without  the  Order  of  the  Board  of  Railway  Commis- 
sioners. 

The  intention  of  i)arliament  appears  to  be,  therefore,  that  this  Company  shall  hav«? 
ciipacity  to  carr.v  on  its  business,  eubject  to  the  provisions  of  the  statute,  both  in 
Canada  and  the  United  States. 

By  the  present  Ontario  Act  reference  is  made  to  the  said  Dominion  statute,  facts 
are  rocited  in  the  preamble,  and  it  is  enacted  that  the  Company  shall  from  the  said 
water-power  provide  ]iower  or  electrical  energy  for  use  on  the  Canadian  side  of  the 
Interiuitional  Boundary  Line  concurrently  as  it  provides  power  or  electrical  energy  for 
use  in  the  United  States,  so  that  except  as  provided  by  Order  of  the  Lieutenant 
Oovernor  in  Council  there  shall  not  be  less  of  the  said  power  or  electrical  energy  avail- 
able for  u.se  on  the  Canadian  side  than  on  the  American  side;  provision  is  made  that 
the  power  or  electrical  energy  provided  for  use  on  the  Canadian  side  is  not  to  be 
diverted  to  the  United  States  without  order  of  the  Lieutoiant  Governor  in  Council, 
and  there  are  other  r'ovisiona  puriwrting  to. effect  the  powers  of  the  Company. 

The  undersigned  iitertains  grave  doubts  as  to  the  position  of  a  company  consti- 
tuted as  this  one  appears  to  be.  It  is  originally  incorporated  by  Ontario.  Powers  or 
obligations  are  subsequently  conferred  or  imposed  upon  it  by  Parliament,  and  these 
are  again  modified  or  affected  by  subsiMjuent  provincial  legislation  relating  to  the  con- 
stitution and  corporate  powers  of  the  Company. 

It  appears  to  the  undersigned  that  this  Company  so  far  as  concerns  its  corporate 
powers,  must  be  either  under  the  jurisdiction  of  parliament  or  of  the  provincial  legis- 
lature. If,  as  is  apparently  nut  the  case,  it  is  a  company  in(K)rporated  for  i)rovincial 
objects,  the  Oominion  legislation  may  not  be  effective.  If,  on  the  other  hand,  the  Com- 
pany is  a  corporation  whose  pf)wers  include  objects  extra-provincial,  it  is  difficult  to 
see  how  these  objects  can  be  affected  >y  a  provincial  statute. 

The  undersigned  considers,  however,  that  the  courts  may  conveniently  determine 
any  question  which  may,  in  view  of  the  oKisting  legislation,  arise  with  regard  to  the 
position  of  this  company,  and,  tlieref  ire,  he  does  not  reconnnend  disallnwance.  Atten- 
tion may  also  be  directed  in  this  conn"ction  to  the  recent  Act  of  the  Dominion  Parlia 
fent,  6-7  Edward  VII.,  Chapter  10,  iniituled:  "An  Act  to  rrprulaic  t!ii>  exportation 
(if  Electric  Power  and  certain  Liijuids  and  Gas<v,." 

Cliapter  138.  "An  Act  (o  incorporate  the  Twin  Citv  Chamber  of  Commerce." 
There  is  a  Dominion  Act  regulating  the  incorporatiini  and  powers  of  board.s  of 
trade  and  chambers  of  commerce.  It  may  be  that  this  legislation  so  far  occupies  the 
field  as  to  jnake  it  incompetent  to  a  provim'i'  to  create  such  an  institution,  and  it  may 
I'c  that  the  subject  falls  .so  far  strictly  within  the  regulation  of  trade  and  commerce 
as  to  make  it  incompetei\t  to  a  province,  oven  in  the  absence  of  Dominion  legislatiiMi, 
to  incorporate  a  chamber  of  c(utnneree  with  the  usual  powers.  'J'lcse  are  (juestioiH 
which  the  undersigned  does  not  find  it  necessary  at  presi'nt  to  decide,  as  it  apjicars 
that  no  harm  can  conio  by  leaving  the  Act  to  its  operation,  if  any. 
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Chapter  145.  "  An  Act  to  incorporate  the  '  Executive  Committee  of  the  Provincial 
Young  Men's  Chvietian  Aeeoeiation  of  Ontario  and  Quebec.'" 

If  it  is  intended  by  this  Act  to  enable  the  corporation  to  carry  out  its  objects  in 
both  province.',  as  the  name  implies,  the  Act  may  be  in  excess  of  provincial  authority. 
The  Act  may.  however,  be  left  to  such  operation  as  it  may  have. 

The  undersigned  reconunenda  that  a  copy  of  this  report,  if  approved,  he  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario,  for  the  information  of  his  government. 

Humbly  submitted,         '       ^'        . 

A.  B.  AYLESWORTH.       -f 
Minister   of  Justice. 


7   EDWARD   Vn,    1907  ^ 

(Approved  29  April,  1908.)  ;         "  <   ^  ^ 

Department  OF  JusTicK,  Ottawa,  2l8t  April,  1908. 
To  His  Excellency  the  Governor  Oeneral  in  Council'   • 

The  undersigned  has  had  under  consideration  the  Statutes  passed  by  the  legisla- 
ture of  Ontario,  7  E.  VJI  (1907),  received  by  the  Secretary  of  State  for  Canada  on 
30th  April  last,  and  ho  has  the  honour  to  submit  the  following  comments: — 

Chapter  15,  intituled  "  An  Act  respecting  Cobalt  Luke  and  Kerr  Lake." 

The  Florence  Mining  Company  has  petitioned  for  the  disallowance  of  this 
Act,  and  there  has  been  the  usual  correspondence  with  the  local  authorities.  Counsel 
for  the  petitioning  company  lias  also  presented  several  memorsmda  in  support  of  the 
petition. 

Application  that  this  Act  should  be  disallowed  has  also  been  made  within  the  last 
few  days  on  behalf  of  one  Henry  Dreany,  who  aseerts  that  he  recorded  a  claim  in 
aecordance  with  the  re(iuirements  of  the  statute  to  »  part  of  the  bed  of  Cobalt  lake 
on  the  night  of  ti^  17th-18th  July,  1906. 

It  is  alleged  on  behalf  of  the  petitioning  company  that  one  W.  J.  Green,  on  8th 
March.  1906,  diaco^wed  minerals  and  took  up  twenty  acres  of  the  bed  of  Cobalt 
lake,  in  thr-  townshii  of  Coleman,  embracing  liis  discovery,  and  that  a  statutory  right 
to  the  said  twenty  acres  having  thus  become  vested  in  the  said  Green  he  duly  assigned 
his  interests  so  acquired  to  the  petifioning  company.  Subsequently  the  government 
of  Ontario  msued  a  riatcnt  to  tlie  Cobalt  Lake  Mining  Company,  including  the 
twenty  ,i'?res  w)  taken  up  by  tlw  said  (Ireeu,  Tiie  Florence  Miiving  Company  (the 
petitioner)  tiioreupon  instituted  an  action  in  the  High  Court  of  Justice  for  Ontario, 
claiming  a  declaration  of  its  right  and  an  injunction  and  account  against  the  Cobalt 
Lake  Mining  Company,  and  that  the  letters  patent  to  the  latter  company  should  bo 
Het  aside. 

Pending  this  litigation  and  at  a  time  when  the  said  action  was  set  down  for  trial 
and  about  to  be  heard  the  statute  now  in  question  wa,s  passed.  It  rotutes  the  sale 
of  the  lands  forming  the  bed  of  Cobalt  hike  and  the  issue  of  patents  therefor  to 
the  purcliasers  thereof  (referring  presumably  to  the  Cobalt  Lake  Mining  Company), 
and  proceed*)  to  dt'chin  tliiit  the  sale  Ir-  continncil.  and  "the  foti  simple  absolute  in 
the  said  lands  and  in  all  mines  and  minerals  l»eing  and  lying  in  or  under  the  said 
lands,  and  all  unning  riyrb^s  therein  and  thereto  are  declared  to  be  vested  in  the 
said  purchasers  respectiv-  as  and  from  the  date  of  the  said  sales,  absolutely  freed 
from  all  claims  and  demands  of  every  nature  whatsoever  in  respect  of  or  arising 
from  aii,>    di.><(■over.^.  liuation   .n-  slaking." 
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There  is  a  further  provision  that  notwithstandi. ig  nnything  in  the  Act  '"'all 
discoveriea  and  claims,  if  any,  made  or  arising  prior  to  the  said  sale  shall  be  dealt 
with  by  the  Lieutenant  Governor  in  Council  as  he  may  think  fit." 

The  case  upon  which  the  petitioning  eonipany  relies  is  therefore  briefly  that  the 
company  having,  under  the  provisions  of  the  general  mining  law  of  Ontario,  acqiiired 
the  right  !o  this  mining  property  through  discovery  by  Green  and  the  assignment 
of  Green's  interest,  the  Ontario  government  proceedeti  to  sell  the  property  to  the 
Cobalt  Lake  Mining  Company  disregarding  the  rights  of  the  petitioning  company, 
and  that  upon  these  being  asserted  in  the  courts  the  statute  in  question  was  passed, 
the  effect  of  which  really  is  to  transfer  the  petitioning  company's  title  to  the  Cobalt 
Lake  Mining  Company  and  to  preclude  the  petitioners  from  any  redrosis  notwith- 
standing their  claim  to  be  the  true  owners  of  the  property. 

Although  such  legislatioa  must  be  admitted  to  be  harsh  and  unjustified  in 
principle,  yet,  relating  as  it  does  to  a  matter  within  the  exclusive  legislative  authority 
of  the  province,  its  effect  cannot  reasonably  be  questioned. 

It  is  true  that  one  of  the  grounds  stated  for  disallowance  in  the  petition  is  "that 
the  said  Act  is  not  a  legislative  Act  authorized  by  the  British  North  America  Act". 

Dicta  of  Lord  Watson  in  Dobie  vs.  Temporalities  Board,  7  App.  Cas.  13G,  and  of 
Lord  IIiM'selit'll  in  the  Fit-lieri(^s  Cnse,  'iS\)8,  Ai)[j.  Cas.  700,  are  quoted  by  the  petitioner's 
counsel  in  support  of  this  view,  but  these  dicta  when  considered  with  their  context, 
v^hich  is  not  included  in  Counsel's  memorandum,  do  not  in  anywise  support  his  con- 
tention. 

A  notable  precedent  for  the  disallowance  of  an  Act  as  interfering  with  vested 
rights  and  tie  title  to  property  in  litigation  is  the  case  of  the  Ontario  Act,  44  V.,  c.  11, 
intituled  "An  Act  for  the  Protection  of  Public  Interests  in  Rivera,  Streams  and. 
Creeks".  Sir  John  A.  Macdonald,  for  the  Minister  of  Justice,  reported  on  17th  May, 
1881,  recommending  the  disallowance.  The  report  is  printed  in  the  volume  of  Pro- 
vincial and  Dominion  Legislation,  18G7-1895,  pages  177  to  178.  The  following  is  the 
most  pertinent  passage:  "I  think  the  power  of  the  local  legislatures  to  take  away  the 
rights  of  one  man  and  vest  them  in  another,  as  is  done  by  this  Act,  is  exceedingly 
doubtful,  but  assuming  that  such  right  docs  in  strictness  exist,  I  think  it  devolves  upon 
this  Government  to  se<>  that  such  power  is  not  exercised  in  flagrant  violation  of  private 
rights  and  natural  justice,  especially  when,  as  in  this  cabe,  in  addition  to  interfering 
with  private  rights  in  the  way  alluded  to,  the  Act  over-rides  a  decision  of  u  court  of 
competent  jurisdiction  by  declaring  retrospectively  that  the  law  always  was  and  is 
different  from  that  laid  down  by  the  court." 

This  Act  was  re-enacted  at  the  following  session  of  the  Ontario  legislature,  and 
again  <lisnllii\vi'J.  See  Order  in  (Council  of  20tli  September,  1882,  in  the  same  volume, 
page  188. 

There  seems  much  ground  for  the  belief  that  the  frame  s  of  the  British  North 
America  Act  contemplat*>d  and  probably  intended,  that  the  power  of  disallowance 
should  afford  to  vested  interest*  and  the  rights  of  property  a  safe-guard  and  protection 
against  destrtietive  legislation. 

In  the  Goodhue  will  case,  speaking  in  1873,  the  Hon.  Wui.  Henry  Draper,  Chief 
Justice  of  tlie  Court  of  Appeal  of  Ontario,  in  discussing  legislation  which  might 
deprive  parlies  of  "actual  or  even  jiossible "  interests,  says  (19  Grant,  at  p.  J?84) : 
"Such  bills  are  still  subject  to  the  consideration  of  the  Governor  General,  who,  as 
the  representative  of  the  Sovereign,  is  entrusted  with  authority, — to  which  a  corre- 
sponding duty  attaches, — to  disallow  any  law  contrary  to  reason  or  to  natural  justice 
and  equity." 

In  1393,  the  Honourable  J.  Aldric  Ouimet,  AiMmg  Alitiister  of  Justice,  roferringr 
to  the  Ontario  Statute,  fj."*  Vie.,  e.  8,  Ha.ys  (Provl.  J^t^islation  1867-f).'').  page  239): 
"  Assuming  the  statute  to  have  the  effect  which  ihe  Railway  Company  attribute-  tn  it, 
the  case  would  appear  to  be  that  of  a  statutf  which  interfercK  with  vested  '•'.ghte  of 
property  nn<l  the  obligation    of    oontrac    wiiaout    providing    for    compensation,  and 
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would,  theroforo.  in  tlic  opinion  of  the  undersifrncd,  furnish  suflBcient  reaeon  for  the 
exercise  of  disallowance." 

These  authorities,  if  followed,  would  doubtless  require  the  disallowance  of  the 
present  Act,  but  during  later  years  different  views  have  prevailed  and  in  many  cases 
applications  for  disallowance  upon  the  ground  of  undue  interference  with  vested 
rights  have  been  refused  for  the  reason  that  it  is  contrary  to  the  true  intent  and  spirit 
of  the  British  North  America  Act  that  the  Dominion  Government  should  inquire 
into  or  determine  the  merits  of  provincial  legislation  which  is  intra  vires  and  not  in 
conflict  with  Dominion  policy. 

The  Honourable  David  Mills,  when  Minister  of  Justice,  had  occasion  to  report 
upon  an  Ontario  statute,  1  E.  VII,  Chapter  21,  as  to  which  a  petition  had  been  sub- 
mitted seeking  disallowance  for  the  reason  among  others  that  the  Act  impaired  or 
interfered  with  an  existing  contract.  The  Minister  stated :  "  The  undersigned  con- 
ceives that  Your  Excellency's  Government  is  not  concerned  with  the  policy  of  this 
measure.  It  is  no  doubt  intra  rirefi  of  the  L.-gislature,  and  if  it  be  unfair  or  unjust 
or  contrary  to  the  principles  which  ought  to  govern  in  dealing  with  private  rights,  the 
constitutional  recourse  is  to  the  Legislature,  and  the  Acts  of  the  Legi^^lature  may  be 
ultimately  judged  by  the  people.  The  undersigned  does  not  consider,  therefore,  that 
Your  Excellency  ought  to  exercise  the  power  of  disallowance  in  such  cases." 

(Report  31st  December,  19€1,  ante  p.  51.) 

Seferring  to  a  British  Columbia  statute,  1  E.  VII,  c.  45,  the  Minister  in  the  same 
report  observes :  "  The  undersigned  bases  his  refusal  to  recommend  disallowance  upon 
the  fact  that  the  application  proceeds  upon  grounds  affecting  the  substance  of  the  Act 
in  regard  to  matters  undoubtedly  within  the  legislative  authority  of  the  province  and 
act  affecting  any  matter  of  Dominion  policy.  It  is  alleged  that  the  statute  affects 
pending  litigation,  and  rights  existing  under  previous  legislation  and  grants  from 
the  province.  The  undersigned  considers  that  such  legislation  is  objectionable  in 
principle  and  not  justified,  unless  in  very  exceptionable  circumstances,  but  Your 
Excellency's  Government  is  not  in  anywise  responsible  for  the  principle  of  the  legis- 
lation, and,  as  has  been  already  stated  in  this  report,  with  regard  to  an  Ontario  statute, 
the  proper  remedy  in  such  cases  lies  with  tlie  legislature  or  its  constitutional  judges." 

(lK)St.) 

Th.o  said  Act  of  British  Columbia  was  further  considered  a  few  months  later  by 
Mr.  Fitzpatri<'k,  then  Minister  of  Justice,  and  in  I'cporting,  with  a  recommendation 
similar  to  that  of  his  predecessor,  Mr.  Fitzpatrick  staves:  "It  appears  that  litigation 
was  pending  between  the  Government  and  the  petitioners  at  the  time  of  the  passing 
of  the  Act  with  regard  to  the  petitioners'  liability  to  pay  these  royalties,  and  no  doubt 
a  very  strong  case  is  made  out  by  the  petitioners  in  support  of  the  view  that  the  legis- 
lature should  have  allowed  the  existing  law  to  operate,  and  should  not  have  under- 
taken to  legislate  so  as  to  diminish  or  affect  existing  rights.  The  imdersigned  cannot 
help  expressing  his  disapprobation  of  measures  of  this  character,  but  there  is  a  diffi- 
culty about  Your  Excellency  in  Council  giving  relief  in  such  cases  without  affirming 
a  policy  which  requires  Your  Excellency's  Government  to  put  itself  to  a  large  extent 
in  the  place  of  the  legislature  and  judge  of  the  propriety  of  its  acts  relating  to  matters 
committed  by  the  constitution  to  the  exclusive  legislative  aut;,hority  of  the  province." 
(Rep.  16th  May,  1902;  poet.) 

The  undersigned  shares  the  views  expressed  by  Mr.  Mills  and  Mr.  Fitzpatrick. 
In  his  opinion  it  is  not  intended  by  the  British  North  America  Act  that  the  power  of 
disallowance  shall  be  exercised  for  the  purpose  of  annulling  provincial  legislation, 
even  though  Yorr  Excellency's  Ministers  consider  the  legislation  unjust  or  oppressive 
or  in  conflict  witii  recognized  legal  principles  so  long  ns  such  legislation  is  within  the 
power  of  the  Provincial  Legislature  to  enact. 

The  undersigned  is  of  the  opinion  that  where  an  Act  is  of  a  merely  domestic  or 
local  character  and  does  not  affect  any  matter  of  Dominion  interest  Your  Excellency's 
Government  ought  not  to  review  the  policy  or  propriety  of  the  measure  which  is 
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exclusively  a  matter  of  provincial  concern,  and  he  accepts  the  general  view  that  it  is 
not  the  office  or  right  of  the  Dominion  Government  to  sit  in  judgment  considering 
the  justice  or  honesty  of  any  Act  of  a  provincial  legislature  vehich  deals  solely  with 
property  or  civil  rights  within  the  province. 

The  undersigned  observes  that  in  Sir  John  Macdonald's  report  of  8th  June,  1868, 
submitted  for  the  purpose  of  settling  the  course  to  be  pursued  with  respect  to  Acts 
passed  by  the  provincial  legislatures,  only  four  cases  are  stated  as  proper  subjects  for 
consideration,  with  a  view  to  disallowance,  namely,  Acts  which  the  Minister  may 
consider, 

1.  As  being  altogether  illegal  or  unconstitutional; 

2.  As  illegal  or  unconstitutional  in  part; 

3.  In  cases  of  concurrent  jurisdiction  as  clashing  with  the  legislation  of  the 
general  Parliament; 

4.  As  affecting  the  interests  of  the  Dominion  generally.  (Dominion  and  Pro- 
vincial Legislation,  1867-1895,  p.  62.) 

The  legislation  in  question,  even  though  confiscation  of  property  without  com- 
pensation and  so  an  abuse  of  legislative  power,  does  not  fall  within  any  of  the  afore- 
said enumerations. 

For  these  reasons  the  undersigned,  although  compelled  to  report  to  Your  Excel- 
lency strong  disapproval  of  the  policy  of  the  statute,  recommends  that  it  be  not  dis- 
allowed but  be  left  to  such  operation  as  may  lawfully  be  given  to  it. 

Chapter  23,  intituled  "  The  Statute  Law  Amendment  Act,  1907." 

Section  8  of  this  Act  effects  an  amendment  of  the  Marriage  Act  with  regard  to 
declarations  of  nullity  of  marriage  in  certain  cases.  The  validity  of  this  amendment 
is,  in  the  opinion  of  the  undersigned,  questionable,  but,  inasmuch  as  it  is  in  form 
simply  a  provision  conferring  jurisdiction  upon  the  High  Court  of  Justice,  any  ques- 
tion that  may  be  raised  as  to  the  enacting  authority  of  the  legislature  would  neces- 
sarily come  before  the  court  for  determination,  and  the  undersigned  does  not  therefore 
consider  it  incumbent  upon  him  to  discuss  the  question  here. 

Chapter  37,  intitule^l  "  An  Act  respecting  Certain  Railway  and  other  Corpora- 
tions." 

By  this  Act  the  expression  "  Public  Utility  "  is  defined  to  "  mean  and  inclade  any 
water-works,  gas-works,  electric  heat,  light  and  power  works,  telegrapli  and  telephone 
lines,  railways,  however  operated,  street  railways  and  works  for  the  transmission  of 
gas,  oil,  water  or  electric  power  or  energy,  or  any  similar  work  supplying  the  general 
public  with  n^jcessaries  or  conveniences." 

By  section  2  it  is  provided  that  "In  case  the  undertakinj^  of  a  company  or  othei- 
corporation  operating  a  Public  Utility  and  heretofore  or  hereafter  incorporated  under 
a  general  or  epecial  Act  of  the  Province  of  Ontario  has  been  since  the  19th  day  of 
February,  1907,  or  hereafter  shall  be,  declared  by  the  Parliament  of  Canada  to  be  a 
work  for  the  general  advantage  of  Canada,  or  absorbed  by  or  amalgamated  with  or 
controlled  or  operated  by  any  other  company  or  corporation  whose  undertaking  ie  or 
ka?  been  declared  a  work  for  the  general  advantage  of  Ciuiadn,  or  which  is  not  sub- 
ject to  the  legislative  control  of  Ontario,  the  Lieutenant  Governor  in  Council  may  by 
Order  in  Council  declare  that  all  or  any  of  the  powers,  rights,  privileges  and  fran- 
chiaes  conferred  upon  euch  first-mentioned  company  or  corporation  by  lottem  patent, 
or  by  any  gen^^ral  or  special  Act  of  Ontario  shall  be  forfeited  and  thereupon  all  sucli 
powers,  rights,  privileges  and  franchieea  so  declared  to  be  forfeited  ?hall  cease  and 
determine  and  every  municipal  by-law  paf^sed  and  every  agreement  entered  into  with 
any  municipal  corporation  authorizing  such  company  or  corporation  io  carry  on 
businefis  or  granting  any  right,  privilege  or  franchise  thereto  shall  ahio  thereuiion 
become  void  and  be  of  no  effect  and  such  company  or  corporation  shall  forfeit  all 
claim  to  any  bonus  or  other  aid  granted  by  any  municipal  corporatioi*  or  by  the 
Legislature  of  Ontario.  Provided  that  nothing  in  this  section  contained  shall  afTeot 
the  validity  of  any  debenturee  issued  by  a  nmnieipal  corporation  for  paymer.t  of  any 
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eiich  bonus  in  the  hands  of  a  hona  fide  holder  for  valuable  consideration,  n^^r  the 
(■lnim  of  any  bona  fide  creditor  of  such  company  or  corporation." 

By  section  91,  paragraph  29,  of  tlie  British  North  America  Act.  the  exclusive 
legielative  authority  of  the  Parliament  of  Canada  is  declared  to  extend  to  such 
classes  of  subjects  as  are  expressly  excepted  in  the  enumeration  of  claesee  of  subjects 
by  the  Act  assigned  exclueivcly  to  the  Legislatures  of  the  Provinces,  and  by  eectlon 
92,  paragraph  10 — (which  section  contains  the  enumeration  aforesaid) — among  the 
classes  of  subjects  expressly  excepted  are  such  local  works,  "  as.  although  wholly 
situate  within  the  province,  are  before  or  after  their  execution  declared  by  the  Par- 
liament of  Canada  to  be  for  the  general  advantage  of  Canada  or  for  the  advantage 
of  two  or  more  Provinces." 

It  is  plain  therefore  that  local  works  such  as  are  by  the  said  Chapter  37  included 
in  the  expression  "Public  Utility"  fall  within  the  exclusive  legislative  authority  of 
the  Parliament  of  Canada  if,  and  when,  declared  by  Parliament  to  be  for  the  general 
advantage  fo  Canada. 

The  Parliament  of  Canada  has  the  sole  right  to  make  this  declaration  and  is  the 
sole  judge  of  ^he  circumstances  which  justify  it.  The  statute  now  in  question  is  an 
attempt  to  control  or  affect  by  provincial  authority  the  exercise  of  these  exclusive 
powers  of  the  Dominion  Parliament,  and  is  therefore  plainly  incompetent.  The 
statute  seems  in  fact  to  have  no  other  object  than  to  assert  provincial  legislative 
authority  over  a  subject  which  under  the  British  North  America  Act  is  within  the 
exclusive  jurisdiction  of  the  Parliament  of  Canada. 

The  British  North  America  Act  has  in  terms  assigned  to  the  Dominion  Parlia- 
ment the  uncontrolled  discretion  to  determine  what  works  are  for  the  general  advan- 
tage of  Canada.  By  the  statute  in  question  the  Legislature  of  Ontario  assumes  to 
confer  upon  the  Government  of  that  Province  the  power  to  substitute  its  discretion 
in  the  premises  and  to  destroy  any  Ontario  company  with  regard  to  which  Parlia- 
ment may  see  fit  to  make  such  declaration. 

It  might  well  be  that  Parliament  would  be  influenced  in  executing  its  power  to 
declare  the  undertaking  of  a  company  a  work  for  the  general  advantage  of  Canada 
by  reason  of  the  company  possessing  powers,  rights,  privileges  and  franchises  con- 
ferred upon  it  by  letters  patent  or  by  general  or  special  Act  of  Ontario,  or  by  reason 
possibly  of  municipal  by-laws,  or  agreements  with  a  municipality,  authorizing  the 
company  to  carry  on  business  or  granting  rights,  privileges  or  franchises,  and  it  is 
inipossibl )  to  suppose  that  these  could  be  at  will  of  a  Provincial  Government  forfeited 
or  taken  away  in  any  case  for  no  other  cause  than  that  Parliament  had  seen  fit  to 
exercise  the  jurisdiction  conferred  upon  it  by  the  British  North  America  Act. 

From  the  time  when  the  undertaking  and  worke  of  any  company  have  been 
declared  by  Parliament  to  be  for  the  general  advantage  of  Canada  such  company, 
and  its  undertaking  and  works  become  just  as  much  subject  to  the  exclusive  legisla- 
tive authority  of  Parliament,  and  just  as  completely  withdrawn  from  the  legislative 
authority  of  the  local  legislature,  as  if  these  undertakings  and  works  had  been 
expressly  enumerated  in  section  9'1.  • 

Accordingly  if  it  were  possible  that  the  Provincial  Statute  in  question  could 
over  be  of  any  effect,  action  could  never  be  taken  under  it  by  the  Lieutenant  Governor 
in  Council  till  after  the  Company  to  be  struck  at  had  been  completely  withdrawn 
from  Provincial  jurisdiction. 

Necessarily  such  action  then  would  be  wholly  inoperative  and  the  enactment  is 
therefore  the  merest  hrutum  fulmen. 

It  can  scarcely  bo  imagined  that  any  attempt  to  act  under  its  provisituis  would 
ever  be  made  and  it  is  very  certain  that  such  attempt  if  ever  made  would  be  set  at 
naught  by  the  courts. 

In  discussing,  in  1890,  similar  clauses  in  Provincial  Statutes  of  British  Columbia 
incorporating  certain  companies,  the  Hon.  David  Mills  further  pointed  out 
(poet  p.)  that  in  any  event  Parliament  could  at  once  re-enact  and  confirm  in  each 
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case  the  very  provisions  the  Lieutenant  Governor  by  Order  in  Council  had  declared 
were  to  cease  and  determine. 

The  legislation  is  so  plainly  ineffective  and  harmless  that  it  does  not  in  the 
opinion  of  the  undersigned  call  for  any  action  by  Your  Excellency  or  for  further 
notice. 

Chapter  49,  intituled  "An  Act  respecting  the  Game,  Fur-bearing  Animate  and 
Fifiheries  of  Ontario." 

Section  26  authorizing  the  Lieutenant  Governor  to  make  regulations  for  protecting 
the  fisheries,  as  to  the  terms  and  conditions  upon  v/hich  fish  may  be  taken,  as  to 
preventing  wasteful  or  excessive  catches,  as  to  the  number,  size  and  weight  of  any 
species  of  fish  that  may  be  caught  or  sold,  and  as  to  the  taking  of  frogs,  is  an  enactment 
for  the  regulation  of  the  fisheries  and  incompetent  to  the  legislature  of  Ontario. 

While  it  is  competent  to  the  local  authorities  to  raise  revenue  from  the  fisheries 
by  way  of  license  fees,  they  have,  in  the  opinion  of  the  undei-signed,  no  authority  by 
way  of  license  or  special  license,  to  control  or  regulate  the  manner  or  extent  of  fishing 
and  m  so  far  therefore  as  sections  26,  27,  28  and  29  are  intended  to  authorize  the 
goveniment  of  the  province  to  exercise  such  regulation  or  control  they  are  ultra  vires. 

The  Act  contains  some  other  questionable  provisions,  but  upon  reference  of  the 
matter  to  the  Department  of  Marine  and  Fisheries  that  department  does  not  raise  any 
practical  objection  to  any  of  the  enactoients  other  than  those  above  specially 
mentioned. 

The  incapacity  of  a  local  legislature  to  enact  fishery  regulations  is,  however, 
so  clearly  and  definitely  established  that  these  provisions  now  in  question  seem 
unlikely  to  do  any  harm,  and  since  there  is  now  no  time  to  correspond  with  the 
Government  of  Ontario  upon  the  subject,  the  undersigned  does  not,  in  view  of  the 
many  useful  and  unquestionable  provisions  which  this  Act  contains  recommend 
disallowance.  He  does  recommend  however,  that  the  above  observations  with  regard 
to  the  said  stiitute  he  specially  called  to  the  attention  of  the  local  Government,  with 
a  suggestion  that  legislation  should  be  promoted  to  amend  the  statute  by  striking  out 
iSn^        "''''^  provisions,  which  otherwise  may  perhaps  in  some- cases  prove  mis- 

The  undersigned  reconimends  that  the  statutes  of  the  said  session  not  especiallv 
mentioned  m  this  report  he  left  to  such  operation  as  they  may  have 
rrift^^^f  ™<lej^?«ned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario,  for  the  information  of  his  Government 
col  r^V ''  *'^^S?i^<'5^°-  o^the  Florence  Mining  Company  be  furnished  wTth  a 
copy  of  this  report,  if  approved,  so  far  as  relates  to  the  said  Chapter  16. 

Humbly  submitted, 
A.  B.  AYLESWORTH, 

Minister  of  Justice, 


8  EDWARD   Vn,    1908 

(Approved  21   November,  1908.) 

Department  of  Justice,  Ottawa,  30th  September,  1908. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  kid  under  consideration  the  Statutes  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  passed  in  the  eighth  year  of  His 
Majesty's  reign,  1908;  received  by  the  Secretary  of  State  for  Canada  on  25th  and  30th 
April  last,  and  he  is  of  opinion  that  these  statutes  may  be  left  to  such  operation  as 
they  may  have. 
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The  underisdgned  would  observe,  however,  as  to  Chapter  127,  intituled  "An  Act 
to  incorporate  The  Iron  Range  Railway  Company"  that  the  statute  professes  to 
empower  this  Comiwiny  to  construct  and  operate  a  railway  from  a  point  in  Ontario 
to  the  Manitoba  Boundairy  and  to  the  International  Boundary  between  Ontario  and 
Minnesota,  thus  connecting  the  Province  of  Ontario  with  the  Province  of  Manitoba 
and  with  the  United  States.  It  is  very  questionable  therefore,  whether  the  proposed 
railway  can  he  regarded  as  n  local  work  or  such  ft  work  as  in  view  of  paragraph  10 
of  section  02  of  the  British  North  America  Act  a  local  legislature  may  authorize. 
This  ouestion  niay,  however,  be  conveniently  determined  by  the  courts,  and  the 
undersigned  therefore  does  not  recommend  disallowance. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  I,,ieutenan)t  Oovernor  of  the  Pro'.-ince,  for  the  information  of  his 
Government. 

Humbly  submitted, 

A.  B.  AYLESWORTH. 

Minisfi'r  of  Justice. 


From  Lord  Crewe  io  Lord  Orey. 

Downing  Street,  3rd  July,  1908. 
Canada. 
No.  3i>2. 

My  Lord.— With  reference  to  Sir  C.  Fit/^patrick's  despatch  Xo.  251  of  the  24th 
of  July,  1906,  I  have  the  honour  to  transmit  to  you,  to  be  laid  before  your  Ministers, 
copy  of  a  letter  from  the  Tn.st.itute  of  Chartcreid  Accountants  on  the  subject  of  the 
provisions  of  the  On.tario  A^ct  (S  Edw.  VIT  C.  42)  to  i-evise  and  amend  the  Chartered 
Accountants'  Act  1883  of  that  Provinc,?. 

2.  It  will  be  seen  that  the  Institute  takes  exception  to  the  fact  that  under  the 
new  Act  memhere  of  the  Institute  while  not  forbidden  to  practice  (section  16) 
are  forbidden  to  use  the  initials  F.C.A.  or  C.A..  unless  they  become  members  of  the 
Institude  (section  18). 

3.  Your  Ministers  are  already  aware  from  the  correapondence  in  the  case  of  the 
Br'tish  Columbia  Act  of  1905,  of  the  view  hold  by  His  Majesty's  Government  on  the 
matter,  and  I  need  only  add  that  I  concur  fully  in  the  view  expressed  by  my  i>re- 
decessor  in  a  despatch  of  the  19th  of  March,  1906,  to  the  Governor  of  New  South 
Wales  "  that  any  pro\iision  which  empowers  Fellows  and  Members  of  such  bodies  to 
assume  the  titles  and  use  the  initials  conferred  on  Fellows  and  Associates  of  the 
English  Institute,  by  Royal  Charter,  would  lead  to  inconvenience  and  misunder- 
standing both  here  and  in  Australia,  and  woulld  give  the  members  of  the  English 
Insititute  serious  ground  for  complaint." 

4.  I  would  also  inform  your  Ministers  that  in  1906  the  Parliiament  of  Newfound- 
land passed  legislation  to  remove  the  ground  for  a  similar  complaint  made  in  respect 
of  a  Newfoundand  Act  of  1906,  and  I  would  be  grateful  if  they  would  consider 
whether  the  yrovinoial  llepislatures  which  have  passed  acta  of  this  kind  might  not  be 
invited  to  amend  them  so  «g  at  least  not  to  penalise  the  use  by  a  member  of  the 
British  Chartered  Institute  of  the  initials  which  he  is"  entitled  by  Royal  Charter  to 
employ.  I  ehould  also  be  glad  if  any  possible  steps  could  be  taken  to  secure  that 
similar  legislation  should  not  take  place  in  the  other  Provinces. 

6.  In  any  case  I  presume  that  the  Government  of  Ontario  will  take  steps  to 
secure  that  members  of  the  Institute  of  Chartered  Accountant**  shall  be  admitted 
as  members  of  the  Ontario  Institute  under  section  9  of  the  Act. 

I  have,  etc., 
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Institute   of   Chartered   Accountants, 

MooRGATE  PiiAOE.,  E.G.,  LoNDON^  12  June,  1908. 

Sir, — I  liave  the  honour  to  bring  to  your  notice  the  accompanying  Act  recently 
passed  by  the  Legislative  Ass'cnibiy  of  the  Province  of  Ontario,  and  at  the  same 
time  to  refer  you  to  some  corrcsiwndence  which  took  place  with  your  Department 
in  the  years,  1905  and  1906. 

The  Act  in  question  is  one  to  revise  and  amend  the  Chartered  Accountants'  Act 
passed  by  the  Legislative  Assembl;  above  referred  to  in  the  year  1883,  under  which 
the    Institute   of    Chartered   Aceountauts    of    Ontario    was    incorporated. 

It  is  difficult  to  understand  why  that  institute  was  allowed  to  adopt  the  name 
of  "The  Institute  of  Chartered  Aooountants"  seeing  that  it  had  no  Charter  of  a 
character  to  justify  such  a  title  (unless  the  Act  can  be  called  a  Charter  of  incorpor- 
ation), but  the  amenddng  Act  raises  a  question  of  wide  importance  to  membera 
of  this  Institute  inasmuch  as  by  section  l!i,  it  debars  a  member  of  this  Institute 
from  describing  himself  in  the  Province  as  a  "  Chartered  Accountant,"  or  using  the 
initials  "  F.C.A."  or  "  A.C.A.",  even  though  lie  were  to  add  words  shewing  that  it 
is  the  English  Institute  of  which  he  is  a  member  —  description  and  initials  which 
he  is  expressly  'authorized  to  use  by  the  Charter  granted  to  this  Tn9^itute  by  the  Crown. 

I  would  in  particular  draw  your  attention  to  a  letter  dated  the  19th  March,  1906, 
addressed  by  the  Earl  of  Elgin  when  Secretary  of  State  for  the  Colonies  to  the 
Governor  of  New  South  Wales,  in  which  His  Lordship  used  the  following  words,  viz: — 
"  That  in  any  Act  incorporating  bodies  of  Accountants  the  u.se  of  the  title  '  Chartered ' 
appears  inappropriate  and  that  any  provision  which  empowers  Fellows  and  Membera 
of  such  bodies  to  assume  the  titles  and  use  the  initials  conferred  on  Fellows  and 
Associates  of  the  English  Institute,  by  Iloyal  Charter,  would  lead  to  inconveniience 
and  misunderelanding  both  here  and  in  Australia,  and  would  give  the  members 
of    the   Engilish    Institute   serious   ground   for   conplaint." 

The  Council  of  the  Institute  believe  that  in  promoting  the  recent  act  no  hostility 
was  intended  to  be  displayed  towards  the  members  of  this  Institute,  but  it  does  and 
will  operate  to  their  disadvantage  and  they  feel  it  their  duty  to  protest  against  it  and 
to  urge  that  in  the  Bye-Laws  which  are  in  course  of  being  framed  under  its  con- 
ditions and  submitted  for  approval  to  the  Lieutenant  Governor  of  the  Province  of 
Ontario,  spt-eific  protection  and  consideration  should  be  given  to  members  of  this 
Institute,  whdoh,  although  not  so  old  as  the  Institutes  of  Chartered  Accountants 
of  Edinborough,  Glasgow  and  Aberdeen  is  admittedly  (by  reason  of  the  number  and 
standing  of  its  members)  the  leading  Institute  of  Accountants  incorporated  by  Royal 
Charter. 

I  shouild  feel  glad  if  I  might  be  given  an  opportimity  of  diseussdng  this  matter 
with  ore  of  the  Permanent  officials  of  your  Department.  New  Bye-Lawsi  are  at  this 
time  being  summitted  to  the  Lieutenant  Governor  for  confirmation  and  the  subject 
is  consequently  most  pressdng. 

I  am.,  etc., 

G'EOROE    COLVILLE, 
Thk  Unokr  Secretary  op  State,  Secretary. 

Ooi-oNiAii  Office. 


(Transmitted  to  the  Governor  (Icncral  hy  the  Secretary  of  State  for  the 

Colonics,    10  July.   1008) 

InSTITUTK  of  ClIARTFRKn  AcOOtlNTANTB,  ' 

MooRQATE  Plaor,  LoNixiN,  E.G.,  7th  July,  1908, 

Sir, — In  further  reference  to  my  letter  of  the  12th  ultimo  and  your  reply  of 
the  3rd  instant  T  do  not  think  it  would  ho  nnrrasonaiblc  of  me  if  I  drew  your  attention 


88 


ONTARIO 


to  the  enclosed  Coat-of-Arms  of  the  Ontario  Institute,  which  came  into  my  hands 
this  norndng,  and  ask  you  to  compare  it  with  our  own,  of  which  I  enclose  a  copy. 

We  received  a  grant  of  the  Arms  in  question  from  the  Office  of  Heralda  two  years 
before  the  Ontario  Institute  was  incorporated,  and  I  think  this  is  evidence  of  the 
deliberate  intention  of  this  Institute  at  any  rate  to  appropriate  our  name,  initials 
and  other  methods  of  distinction  in  everj'  way  they  can. 

I  ani,  etc., 

GEORGE  COLVILLE, 

r,.       TT  r.  '  Secretary,    ,1' 

luK  Ukdkr  Sechetahy  of  State, 

Colonial  Office,  S.W.  ■ 
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"  QOVEHNMEXT    HoUSE, 

Toronto,  October  Otli,  1908.     ' 

xr  S"*'"^  ^*^^  *^^  lionour  to  refer  to  your  de^imtch  of  the  Ctli  of  August  last, 
No  W.S.  1555,  upon  the  subject  of  the  Ontario  Act,  8  Edward  VII,  Cap.  42,  to  revise 
and  amend  the  Chartered  Accountants  Act,  and  to  enclose  to  you  a  copv  nf  a  letter 
which  lias  been  received  by  my  provincial  Secretary  from  the  Registrar  of  the 
Institute  of  Chartered  Accountants  of  Ontario,  containing  the  views  of  that 
Association  upon  the  subject.  Upon  receipt  of  a  reply  the  matter  will  receive  further 
consideration. 

;  -»       I     have  the  honour  to  be,  Sir, 

'  Your  obedient  servant, 

..:../:,:/,    .      _     ,  ■  '    ;  J.  M.  GIBSON,    ";  ■:' 

m,      ,-  ,,  Lieutenant-Governor. 

Ine  Honourable,  , 

The  Secretary  of  State, 

Ottawa,  Ont.  ''  ''   -'      '  .■  ^^x.:"  .:^:   ,.<:    •■  >'  /.;:        ,;, 


_,,      „      '■     ,,     '  :  Toronto,  Septciniber  18th,  1908.     '' 

Ihe  Honourable 

Tlio  Assistant  Provincial  Secretary  of  Ontario,  ^ 

Parliament  Buildings,  Toronto,  >:•.!■ 

Sir,— With  furtlier  referejice  to  your  two  letter  of  the  13th  August,  which  I  have 
already  had  the  honour  to  acknowledge,  the  Ccunoil  of  this  Institute  desire  to  point 
out  that  the  Institute  of  Chartered  Accountants  in  England  and  Wales  was  represented 
by  C  ounsel  at  the  various  stages  when  the  Bill  was  being  considered  by  the  Legisla- 
ture, and  certain  amendments  to  the  Bill  were  agreed  to  in  conso-iuence  of  represent- 
ations then  niiule. 

Following  the  passing  of  the  Act  by  the  Legislature  of  Ontario  the  Council 
framed  a  set  of  By-laws,  but  before  enacting  the  sanu',  placed  copies  in  the  hands  of 
Counsel  for  the  Englisli  Institute  and  other  bodies  likely  to  be  interested  As  the 
result  of  the  su'bmission  of  these  proposed  By-laws  to  the  English  InsMtuto  certain 
amendments  were  m.«gested  for  tlie  ..onKideration  of  the  Council  of  this  Institute 
and  were  forthwilbadoptrHl.  Tb..  Council  has  since  been  officially  informed  that  the 
Jiy-laws  ot  tlie  Institute  as  now  passed,  are  saliis^'aotory  to  the  English  Institute 

The  (^o.incil  desire  further  to  state  that  th.^  standing  of  everv  member  of  the 
English^  Institute  who  desires  to  practice  in  Onlt.rlo  will  be  suitably  recogni/ed  if 
he  applies  to  this  Institute  for  membership.  It  is  p-inted  out,  however,  that  there  are 
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in  this  province,  men  styling  themselves  Chartered  Accountants  who  were  at  one 
time  members  of  the  English  Institute,  but  who,  for  reasons  which  may  be  creditable 
or  otherwise  to  them,  have  ceased  to  be  members,  and  are  therefore  not  entitled  to  so 
style  themselves.  The  Council  believe  that  inasmuch  as  the  designation  of  Chartered 
Accountant  has  been  vahvable  in  Ontario  entirely  by  reason  of  the  unremitting 
care  and  judgment  exercised  by  this  Institute  during  the  past  twenty-five  years  in 
professional  matters,  it  should  be  the  first  and  paramount  duty  of  every  member  of 
the  English  Institute  who  may  contemptlate  cstahlisliing  himself  in  practise  as  a 
Chartered  Accountant  in  Ontario  to  identify  himself  with  this  Institute  and  contribute 
his  share  towards  the  legitimate  expense  of  conserving  professional  interests  in  this 
Province. 

The  Council  beg  leave  to  point  out  that  the  Charter  or  By-laws  of  the  English 
Institute  contain  no  provision  whatever  whereby  a  duly  qualified  member  of  this 
Institute  may  acquire  a  legal  standing  as  -a  Chartered  Accountant  in  England  and 
Wales,  and  it  must  therefore  be  obvious  that  if  any  ground  of  compaint  exists,  it 
cannot  be  taken  by  the  English  Institute  or  any  member  of  the  said  Institute. 

The  attention  of  the  Council  having  been  directed  to  the  similarity  between  the 
Coat  of  Arms  of  this  Institute  and  the  Coat  of  Arms  of  the  Institute  in  England 
and  Wales,  it  is  recognized  that  there  has  been  inadvertence  on  the  part  of  the 
first  Council  of  this  Institute  by  whom  the  Coat  of  Arms  was  adopted,  and  the  use 
of  any  Coat  of  Arms  which  appears  to  atford  grounds  for  the  criticism  offered  by  the 
English  Insitiitute,  will  be  no  longer  permitted.  The  Council  deprecate  the  use  by  the 
English  Institute  of  the  language  contained  in  the  last  paragraph  of  its  letter  of  the 
7th  July-  addressed  to  the  Colonial  Office,  which  probably  arises  from  a  grave  mis- 
conception by  that  body  of  its  jurisdiction  and  privileges  outside  of  England  and 
Wales.  It  may  be  pointed  out  that  upon  the  official  corri'.spondence  stationery  of  the 
English  Institute  the  words  "  in  England  and  Wales "  are  now  omitted,  thereby 
probably  occasioning  similar  misconception  in  other  quarters.  It  is  not  however 
suggested  that  the  English  Institute  was  actuatofl  by  any  improper  motives. 

1  am.  Sir,  your  obedient  servant, 

T.  WATSON  SIME. 

'.  '•"'•  ""■;•■-"''      ''  ■'■    ■•',-■'  r^-'    -*i'    '  ''■-'■•  Registrar, 


(Approved  2S  April  1909.) 

Depart^ient  of  Justicr,  Ottawa,  19th  April  1909. 
To  His  Excellency  the  Governor  General  in  Council:  " 

On  30th  September  last  the  undersigned  reported  to  Your  Excellency  in  Council 
that  the  statutes  of  Ontario.  1908,  might,  in  his  opinion^  be  left  to  such  operation 
as  they  may  have.  This  report  was  approved  by  Your  Excellency  on  21st  November. 
Recently,  however,  a  petition  dated  31st  ultimo  has  been  received  from  the  Dominion 
Association  of  Chartered  Accountants  praying  for  the  disallowance,  upon  the  grounds 
set  forth  in  the  petition,  of  Chapter  42  of  the  flaid  atatutcs,  intituled  "An  Act  to 
revise  and  amend  the  Chartered  Accountants'  Act". 

The  petitioners  refer  to  the  Dominion  Act.  2  Edward  VTT,  Cli,M;,)t(M'  58,  incor- 
porating their  Astiociation,  alleging  that  .since  the  incortmration  the  Association  is  in 
active  operation,  and  has  a  largo  membership  throughout  the  Dominion,  many  of  its 
members  residing  and  practising  in  Ontario. 

The  petitioner.^  caill  attention  to  section  13  of  the  said  Chapter  42,  which  is  as 
follows: — 

"13.  No  person  Hhiill  be  entitled  to  take  or  use  the  designation  of  'Chart- 
ered  Accountant'  of   the   initials   '  F.C.A..'   '  A.C.A.,'   or   •  O.A.,'  either  alone 
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or  iu  combination  with  any  otluT  words,  or  any  name,  title  or  description 
implying  that  he  is  a  Chartered  Accountant,  or  any  name,  title,  initials  or 
description  implying  that  he  is  a  certified  nccouutant  or  an  incorporated 
accountant,  unless  he  is  a  member  of  the  Ins^titute  in  good  standing  and 
registered  as  such.  Any  person  using  a  name,  title,  initiak  or  description 
contrary  to  the  provisions  of  this  section  shaill  be  liable  on  summary  conviction 
to  n  fine  not  exceeding  $25  for  each  offence."; 

and  they  allege,  apparently  with  truth,  that  the  effect  of  this  section  is  to  prohibit 
the  n)eni!)ers  of  the  Dominion  Association  from  describing  themselves  as  mem,ber8 
of  such  ./Association,  or  as  Dominion  Chartered  Accountants,  and  from  using  the 
aforesaid  initials  which  arc  descriptive  of  thoir  memibcrship,  and  which  have,  it  is 
alleged,  heretofore  been  used  by  such  members. 

A  copy  of  the  said  peti-tion  has  been  commun/icated  to  th«  Attorney  General  of 
Ontario,  and  in  reply  the  Deputy  Attorney  General  states,  by  direct'on,  that  "when 
this  Act  was  before  the  Private  Bills  Committee,  Enslisb,  Scottish  and  Dominion 
Accountants  were  reprc.<pnted,  either  personally  or  liy  Counsel,  and  their  case  was 
very  fully  argued.  The  Attorney  Goneral'fi  recollection  is  thiiteome  sort  of  compromise 
was  arrived  at  and  that  as  a  consequence  section's  0  and  IG  were  either  inserted  or 
modified.  Se^ction  9,  as  you  will  •see,  provides  thnt  the  Council  shall  by  by-law 
describe  the  conditions  upon  which  persons  who  have  passed  the  examination  of  o^her 
corporate  bodies  having  the  saine  or  similar  objects  may  he  admitted  as  mem'bers 
of  tlie  institute,  and  these  conditions  must  be  reasonable  and  are  subject  to  annul- 
ment by  the  Lieutenant  Covernor  in  Council. 

"During  the  discussion  regarding  the  Act  it  was  stated  that  the  new  coTporatiou 
would  gladly  admit  as  memhcTs,  persons  who  were  accountants  in  the  Old  Country 
or  in  Canada.  It  was  nl.«o  iinderstood  'by  those  who  discussed  compromise  tnat 
section  1(5  controlled  tlie  rest  of  the  A.-(  and  would  permit  these  other  Chartered 
Accountants  to  practise  in  Ontario,  and  that  unless  they  resided  in  or  had  an 
office  within  the  province  they  could  use  any  designation  as  Accountant,  as  for 
instance,  '  Chartered  Accountant,  England,'  '  Chartered  Accountant,  Scotland,*  or 
as  the  case  might  be. 

"  The  Act  was  further  discussed  in  the  House  when  in  Committee  of  the  Whole 
and  the  contention  of  the  Chartered  Accounta.nts  not  belonging  to  Ontario  was 
again  put  forward.  The  matter  was  then  dalayed  and  the  parties  representing  different 
interests  met  and  some  changes  were  made  in  the  bill,  probably  those  above  referred  to. 

"  I  may  add  that  it  was  also  contended  in  the  Committee  that  it  was  a  matter 
over  which  the  province  had  sole  jurisdiction.  You  will  understand  from  the  above 
that  the  whole  question  was  caivfully  and  fully  considered  and  it  seems  strange  if 
there  was  substantial  ground  of  objection  that  application  for  disallowance  should  not 
have  been  mado  until  the  11th  hour,  or  that  the  parties  did  not  bring  the  matter  up  at 
the  present  session  to  get  some  changes.  The  Attorney  General  says  there  was  a 
large  number  of  the  members  who  inclined  favourably  to  meet  the  views  of  British 
and  Canadian  Accountants". 

The  undersigned  entertains  no  doubt  as  to  the  power  of  the  Dominion  Parlia- 
ment to  enact  the  provisions  of  the  statute,  2  Edward  VTI,  Chapter  58,  incorporating 
the  Dominion  Association  of  Chartered  Accountants,  or  that  the  members  of  the 
Association  have  by  law  the  status  of  members  and  the  right  to  advertise  and  describe 
themselves  as  such  either  by  the  use  of  the  description  "Chartered  Accountants"  or  by 
such  abbreviations  or  initials  as  may  indicate  the  fact.  The  said  section  18  of  the  local 
Act  is,  therefore,  in  the  opinion  of  the  undersigned,  an  interference  with  the  legisla- 
tion of  the  Dominion. 

It  is  true,  as  pointed  out  or  behalf  of  the  Attorney  General  that  the  petitioners 
are  somewhat  late  in  pr*»souTiTig  their  application  for  disallowance.  If  tlie  Dominion 
Act  of  1902  had  been  present  to  the  mind  of  the  undersigned  at  the  time  the  attention 
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of  tlie  local  Government  would  certainly  have  been  culled  to  the  matter  in  connection 
with  the  previous  report  of  the  undersigned  of  30th  September  last.  The  undersigned 
did,  however,  on  31st  ultimo,  while  the  legislature  of  Ontario  was  still  sitting,  com- 
municate to  the  Attorney  General  the  grounds  of  complaint  as  herein  stated,  and 
suggested  the  immediate  repeal  of  the  said  section  13,  or  such  amendment  as  would 
exclude  from  its  operation  the  Dominion  Chartered  Accountants.  It  was  etated  to  the 
Attorney  General  that  the  invalidity  of  the  said  section  13  as  affecting  the  Dominion 
Association  seemed  plain  to  the  undersigned ;  that  if  left  to  the  courts  the  matter  could 
only  arise  in  summary  proceedings;  that  magistrates  would  be  very  likely  to  consider 
themselves  bovnd  by  tho  strict  letter  of  the  statute;  that  this  might  give  rise  to  con- 
siderable litigation  and  embarrassment,  and  hence  the  desirability  of  amendment  by 
the  legislature.    The  session  closed,  however,  without  any  further  action  taken. 

Section  9  to  which  the  Attorney  General  refers  does  not  affect  the  operation  of 
section  13;  neither  does  section  16,  except  in  so  far  as  concerns  accountants  not 
residing  or  having  an  oflSce  within  the  province. 

The  question  presented  is  thus  one  of  direct  conflict  between  legislation  of  the 
Dominion  competently  enacted  and  subsequent  local  legislation,  whereby  the  pro- 
vincial legislature  purports  to  forbid  the  use  of  a  description  applicable  to  the  peti- 
tioners and  authorized  by  Dominion  Statute.  In  the  view  of  the  undersigned  this 
cannot  properly  bo  permitted,  and  he  therefore  recommends  the  disallowance  of  the 
said  Chapter  42. 

It  is  perhaps  unfortunate  that  the  whole  statute  has  to  be  disallowed  on  account 
of  this  single  objection,  but  any  embarrassment  which  may  be  thereby  caused  to  the 
local  society  may  be  readily  removed  by  the  local  legislature  at  its  next  session. 
Indrtnl  the  whole  Act  may  be  restored  with  the  oxooption  of  the  provisions  of  the  said 
section  13;  and  the  undersigned  docs  not  consider  that  the  suspension  in  the  meantime 
of  the  valid  enactments  of  this  statute  is  a  matter  which  ought  in  the  circumstances 
to  influence  the  course  which  seems  to  devolve  upon  Your  Excellency  in  Council. 

The  undersigned  recommends  further  that  a  copy  of  this  rejwrt,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  for  the  information  of  his  Government. 

Humbly    submitted,  '         , 

A.   B.   AYLESWORTH, 

Minister  of  Jtistice, 
(The  Statute  was  accordingly  disallowed  on  the  twenty-third  day  of  April,  1909.) 


9  EDWARD  Vn,    1909 

(Approved  19  October  1909.)  < 

Department  of  Justice,  Ottawa,   18th  October,   1909. 
To  II is  I'lxcellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Ontario,  passed  in  the  ninth  year  of  His  Majesty's  reign,  1909,  and  received  by  the 
Secretary  of  State  for  Canada  on  the  2l8t  of  April,  1909;  and  he  is  of  opinion  that 
theee  may  be  left  to  such  operation  as  they  may  have,  except  the  two  statutes  herein- 
after mentioned. 

Chapter  12,  intituled  "An  Act  to  amend  and  consolidate  the  law  relating  to  the 
payment  of  Suoceesion  Duties". 

There  has  been  referred  to  the  undersigned  copy  of  a  despatch  to  your  Excellency 
from  the  Right  Honourable  the  Secretary  of  State  for  the  Colonies,  dated  8rd  of  May 
last,  in  which  Lord  Crewe  states  that  his  attention  has  been  called  to  the  provisions  of 


92 


ONTARIO 


Bill  210  of  the  Logrislntivo  Assembly  of  Ontario  relating  to  Succession  Duties.  This 
is  pr(?suinably  the  Bill  -which  subsequently  became  the  said  Chapter  12.  Lord  Crewe 
state?  that  it  appears  from  sections  5,  7,  8  and  9  of  the  Bill,  that  it  is  still  proposed  to 
levy  duties  on  property  passing  on  death  which  is  not  locally  situate  in  the  Province, 
and  in  this  connection  he  invites  attention  to  the  fact  that  the  judicial  committee  of 
the  Privy  Council  have  held  that  the  powers  of  the  Provincial  Legislatures  do  not 
extend  to  raising  any  tax  on  property  locally  situate  outside  the  Province.  Loid  Crewe 
euggests  therefore,  that  your  Excellency's  Ministers  should  bring  the  fact  to  the  notice 
of  the  Ontario  Government  in  order  that  the  proposed  legislation  may  be  so  amended 
as  not  to  conflict  with  the  rule  laid  down  by  the  judicial  committee. 

The  undersigned  accordingly  recommends  that  the  Lieutenant  Governor  of  Ontario 
be  raruested  to  lay  this  matter  before  his  advisers  so  that  they  may  consider  and  ■ 
inform    your    Excellency's    Government    within    the    time   limited    for    disallowance 
whether  amendments  as  suggested  by  Lord  Crewe  will  be  made  at  the  next  cession  of 
the  Legislature,  or  what  reply  they  desire  to  submit  in  connection  with  this  matter. 

Chapter  19  intituled  "An  Act  to  amend  an  Act  passed  in  the  7th  year  of  His 
Majesty's  Reign,  Chapter  19,  intituled  "A-a  Act  to  provide  for  the  transmission  of 
Electrical  Power  to  Municipalitieo,  to  validate  certain  contracts  entered  into  with 
the  Hydro-Electric  Power  Commission  of  Ontario,  and  for  other  purpo<5e/J." 

There  are  many  petitions  before  the  undersigned  praying  for  the  disallowance  of 
this  Act.  These  have  been  referred  to  the  Lieutenant  Governor  for  the  report  of  his 
Government,  and  your  Excellency's  Government  is  awaiting  a  reply.  This  Act  is 
therefore  reserved  for  further  consideration,  but  the  undersigned  recommends  that  the 
Lieutenant  Governor  be  asked  to  expedite  a  reply  to  the  previous  despatches. 

Tne  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario  for  the  information  of  liia  Government. 

Humbly   submitted, 

A.  B.   AYLESWORTH, 

Minister  of  Justice. 


(Approved  15  April  1910) 


Department  of  Justioi;,  Ottawa,  I29th  March,  1910. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  his  report  of  18th  October  last,  approved  by  Your 
Excellency  in  Council  on  the  following  day,  has  the  honour  to  report  that  he  has  had 
under  further  consideration  Chapter  19  of  the  Statutes  of  Ontario,  1909,  intituled 

"An  Act  to  amend  an  Act  passed  in  the  7th  year  of  Hia  Majesty's  Reigr., 
Chaptered  19,  intituled  *  An  Act  to  provide  for  the  transmission  of  Electrical  Powor 
to  Municipalities,'  to  validate  certain  contracts  entered  into  with  the  Hydro-Electrio 
Commission  of  Ontario,  and  for  other  purposes." 

This  statute,  as  appears  by  its  title  atul  preamble  is  an  amejiding  Act. 

By  Chapter  1^  of  the  Ontario  Acts,  1906,  intituled,  "  An  Act  to  provide  for  the 
Transmission  of  Electrical  Power  to  Municipalities "  the  Hydro-EKictric  Power 
Commission  of  Ontario  is  constituted  with  powers  very  similar  to  those  contained  in 
Chapter  19  of  the  Acts  of  1007,  by  which  the  said  Act  of  1906  was  repealc  i,  subject 
to  the  proviso  that  any  contract  which  may  have  been  entered  into  under  the 
authority  of  the  repealed  Act  may  still  be  enterwl  into  with  the  same  efFect  and  in 
the  same  manner  as  if  the  said  Chapter  15  of  1006  had  not  been  repealed. 

By  Chapter  19  of  the  Acts  of  Ontario,  1907,  intituled  "  An  Act  to  provide  for  the 
transmission  of  electric  power  t<i  Municipalities,"  it  is  provid<>d  that  the  Lieuttinant 
Governor   in   Co\incil   may   appoint   a   Commission   of   three   persons,   two   of   whora 
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may  bo  members,  and  one  of  whom  shall  be  a  member  of  the  Executive  Council  of 
Ontario,  the  Commission  to  be  a  body  corporate  under  the  name  of  the  Ilydro- 
Electric  Power  Commission  of  Ontario.  The  object  of  this  Commission  is  the  supply 
to  municipalities  in  Ontario  of  electrical  power  or  energy  for  the  uses  of  the  municipal- 
ities and  their  inhabitants. 

The  Commission  is  empowered  to  acquire,  lease  or  expropriate  the  necessary 
properties,  water  power.s,  etc.,  and  to  contract  M'ith  any  corpoTation  or  persons  gener- 
ating, transmitting  or  distributing  electrical  power  or  energy  to  supply  electric  power 
or  energy  to  the  Commission. 

Any  municipality  may  apply  to  the  Commission  for  the  transmission  of  electric 
power  or  energy  for  the  use  of  the  municipality  and  its  inhabitants  for  lighting, 
heating  and  power  purposes,  and  the  Commission  shall  thereupon  furnish  to  the 
municipality  a  statement  of  the  maximum  price  per  horse-power  at  which  the  electric 
power  or  energy  may  bo  supplied  at  the  point  of  its  development  or  of  its  delivery 
to  the  Commission,  and  an  estimate  of  the  cost  of  constructing  or  providing  a.  trans- 
mission line  by  means  of  which  the  electric  power  or  energy  reriuired  by  the  munici- 
pality is  to  bo  supplied,  and  may  furnish  such  plans,  specifications  and  other  informa- 
tion as  the  Commission  may  deem  advisable.  The  muuioipality  is  thereupovi  author- 
ized to  enter  into  a  provisional  contract  with  the  Commission  for  the  supply  of  such 
electrical  power  or  energy. 

The  provisional  contract  is  not  to  be  binding  until  a  by-law  approving  the  same 
has  bijen  su^bmitted  to  and  has  received  assent,  in  accordance  with  the  provisions  of 
the  Consolid  ited  Municipal  Act,  1903,  of  the  electors  of  the  municipality. 

After  the  provisional  contract  has  received  the  assent  of  the  electors  and  liaa 
been  excuted  by  the  municipal  corporation  and  approved  by  the  Lieutenant  Governor 
in  Council  the  Commission  may  proceed  to  carry  out  and  execute  the  same. 

By  Chapter  19  of  the  Ontario  Acts  of  1909,  now  under  consideration,  it  is 
recited  that  in  intended  pursuance  of  the  aforesaid  Acts,  Chapter  15  of  1906,  and 
Chapter  19  of  1907,  a  contract  in  the  form  set  out  in  Schedule  A  to  the  Act  has 
been  executed  by  the  Councils  of  all  the  municipalities  (of  which  there  are  15) 
therein  tr.entioned,  except  ITaniilton,  Brantford  and  Gait;  thai  Gait  ha-t  approved  and 
authorized  the  execution  of  the  contract;  that  it  was  contemplated  that  Hamilton 
and  Brantford  would  also  cxocute  it,  but  that  they  have  not  yet  done  so;  that  owing 
to  imforesoen  causes  it  may  become  impossible  to  supply  power  by  the  10th  December, 
1909,  as  provided  in  the  contract;  that  doubts  have  arisen  as  to  the  validity  and 
binding  character  of  the  contract,  and  as  to  the  authority  of  the  covmcils,  of  th« 
municipalities  to  authorize  and  direct  the  execution  thereof;  that  tho  corporations 
which  have  executed  the  otntract,  and  the  Corporation  of  Gait,  are  desirous  to  have 
the  benefits  thereof  made  available  to  them  without  dclfiy,  and  that  enjoyment  of 
such  benefits  should  not  bo  postponed  liy  unne(jessary  and  vexatious  litigation;  that 
the  Corporations  of  Strati'ord  and  Hespeler  have  uppli^^d  to  vary  the  schedule  of  the 
said  contract  as  in  the  Act  set  forth;  that  tho  Corporation  of  IrigeraoU  has  applied 
to  be  added  as  party  to  the  (contract,  and  that  it  is  expedient  to  remove  such  doubta 
and  to  validate  the  contract  as  varied  in  the  manner  provided  by  the  Act. 

The  Act  proceeds  to  provide  that  the  contract  shall  be  varied  in  several 
particulars. 

It  is  provided  that  the  names  ol'  Hamilton  and  Brantford  shall  be  stricken  out  of 
tho  contract;  that  the  Corporation  af  the  Town  of  IngersoU  shall  be  added  as  a  party 
of  the  second  part,  and  that  certnin  changes  shall  be  made  ii.i  the  schedule  of  the 
cf>ntrac't  as  to  Stratford  and  Ilcspekr. 

It  is  provided,  moreover,  that  the  followin/,;  words  shall  bt~  added  to  the  eleventh 
paragraph  of  the  contract, — "  No  power  shall  be  supplied  by  any  nninicipd  corpora- 
tion to  any  railway  or  distributing  company  or  other  corporation  or  person  without 
the  written  consent  of  the  Commission." 
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It  is  provided  further  that,  notwithstanding  any  provision  or  any  hy-law  of  the 
municipal  corporations  parties  to  the  contract  to  the  contrary,  the  contract  as  f>o 
varied  shall  be  valid  and  binding  accoinling  to  the  terms  thereof  upon  the  said  cor- 
porations. 

By  Section  -i  of  the  Act  it  is  enacted  that  the  validity  of  the  said  contract  as  so 
varied  shall  not  be  open  to  question,  and  shall  not  lie  called  in  question  on  any  grounds 
whatever  in  any  court,  but  shall  be  held  and  adjudged  to  bo  valid  and  binding  on  all 
the  said  corporations  and  each  of  them  according  to  the  terms  thereof  as  so  varied, 
and  shall  be  given  effect  to  accordingly. 

By  Section  5  it  is  declared  that  the  said  contract  as  so  varied  shall  be  treat'id  and 
conchisively  deemed  to  have  been  executed  by  the  Town  of  (lalt. 

By  Section  6  it  is  further  declared  that  the  said  contract  as  so  varied  shall  b-a 
conclusively  deemed  to  be  a  contract  executed  by  the  said  corporations  within  thfi 
meaning  of  the  said  recited  Acts,  and  that  the  Commission  may  carry  out  and 
execute  the  same,  and  shall  have  power  and  authority  to  do  all  acts  necessary  for  that 
purpose,  and  that  it  sliall  not  be  necessary  that  the  said  contract  as  so  varied  shall  be 
approved  by  the  Lieutenant  Governor  in  Coimcil. 

By  Section  7  it  is  declared  that  the  said  corporations  and  each  of  them  shall  be 
conclusively  deemed  to  have  entered  into  a  contract  with  the  Commission  within  the 
meaning  of  the  said  recited  Acts,  and  to  be  entitled  to  exercise  all  the  powers  men- 
tioned in  the  said  Acts  which  are  tliereby  conferred  upon  a  corporation  which  has 
entered  into  such  a  contract. 

Section  8,  as  enacted  by  the  said  Chapter  19  of  1909,  is  as  follows: — 

"  Every  action  which  has  been  heretofore  brought  and  is  now  pending 
wherein  the  validity  of  the  said  contract  or  any  by-law  passed  or  purporting 
to  have  been  passed  authorizing  the  execution  thereof  by  any  of  the  Corpora- 
tions hereinbefore  mentioned  is  attacked  or  called  in  question,  or  calling  in 
question  the  jurisdiction,  power  or  authority  of  the  Commission  or  of  any 
Municipal  Corporation  or  of  the  Councils  thereof,  or  of  any  or  either  of  them,  to 
exercise  any  power  or  to  do  any  of  the  acts  which  the  said  recited  Acts  auth- 
orize to  be  exercised  or  done  by  the  Commission,  or  by  a  Municipal  Corj)ora- 
tion  or  by  the  Council  thereof,  by  whomsoever  such  action  is  brought,  shall  bo 
and  the  same  is  hereby  forever  stayed." 

The  undersigned  is  advised,  however,  that  the  said  Section  8  has  been  amended 
at  the  recent  session  of  the  legislature  by  adding  thereto  the  following  words : — 

"  80  far  as  such  action  seeks  to  declare  invalid  or  set  aside  any  contract  or 
by-law  in  this  section  mentioned  or  referred  to,  but  the  plaintiff  in  any  such 
action  shall  nevertheless  be  at  liberty  to  continue  his  action  so  as  to  claim  the 
damages  (if  any)  which  he,  in  the  judgment  of  the  Court,  may  personally  and 
individually  be  entitled  to  recover,  and  for  this  purpose,  he  may  amend  his 
claim  and  statement  of  claim,  confining  his  demand  to  such  damages  only." 

It  is  provided.  Section  9,  that  the  contract  between  the  Commission  and  the  F.  II. 
McGuigan  Construction  Company  is  legal  and  valid,  and  that  the  Commission  may 
carry  out  and  execute  the  said  contract,  and  in'  addition  to  all  other  powers  shall  have 
power  and  authority  to  do  all  acts  necessary  for  the  purposes  of  the  said  contract. 

The  McGuigan  contract  is  not,  however,  scheduled  to  the  Act  or  otherwise 
identified. 

The  Act  contains  several  other  provisions  conferring  powers  upon  the  Commis- 
sion  or  the  municipalities  or  otherwise  affecting  the  powers  of  the  Commission  or  the 
municipalities,  but  ihcso  have  not  been  made  the  subject  of  complaint. 

A  gte&t  many  petitions  and  applications  have  been  submitted  to  Your  Excel- 
lency's Government  seeking  disallowance  of  the  said  Act  upon  the  ground  that  it  is 
ultra  vires,  or  that  it  unduly  interferes  with  vested  rights  and  the  obligations  of  con- 
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tract,  or  that  it  is  inexpedient  legislation  in  the  general  public  interest.  A  Hat  of  the 
various  petitioners  or  complainants  is  hereto  attacheil. 

Counsel  representing  some  of  the  applicants  for  disallowance  have  also  been 
heard  before  a  Committee  of  the  Privy  Council. 

Copies  of  the  various  applications  and  petitions  have  been  submitted  by  Your 
Excellency's  Government  to  the  Government  of  Ontario  for  consideration  and  reply, 
and  a  memorandum  in  reply  upholding  the  legislation  has  been  submitted  by  the  local 
Government.  The  case  is,  therefore,  now  ripe  for  consideration  by  Your  Excellency  in 
Council. 

The  undersigned  has  carefully  considered  this  legislation  and  the  various  objec- 
tions urged  against  it.  The  ground  that  the  Act  is  ultra  vires  of  the  legislature, 
although  taken  by  some  of  the  petitions  and  to  some  extent  iirged  by  counsel  advo- 
cating the  disallowance  of  the  Act,  is,  in  the  opinion  of  the  undersigned,  ijuite  unten- 
able. The  Act  clearly  relates  solely  to  municipal  institutions  in  the  province,  property 
and  civil  rights  in  the  province  or  matters  of  a  merely  local  or  private  nature  in  the 
province,  all  of  which  are  subjects  declared  by  Section  92  of  the  British  North  America 
Act,  1867,  to  be  within  the  exclusive  authority  of  the  provincial  legislatures. 

In  answer  to  the  several  petitions  and  complaints  which  have  beeii  submitted  the 
Government  of  Ontario  refers  to  a  number  of  precedents  to  be  found  in  the  opinions 
of  the  Ministers  of  Justice  upon  provincial  legislation  submitted  to  the  Governor 
General  in  Council,  wherein  the  view  is  expressed  that  the  Governor  General  cannot 
consistently  exercise  the  power  of  disallowance  upon  any  ground  affecting  the  justice 
or  expediency  of  a  local  statute  in  relation  to  matters  constitutionally  committed  to 
the  legislatures,  and  this  view  has  been  very  recently  reaffirmed  by  Your  Excellency's 
Government  upon  a  report  of  the  undersigned  in  relation  to  an  Ontario  statute  of  so 
late  a  date  as  1907.  Many  cases  might  be  quoted  in  addition  to  those  so  referred  to  in 
which  the  Governor  General  has  declined  to  act  upon  such  reasons  as  affording  ground 
for  disallowance.  The  undersigned,  therefore,  considers  it  impossible  in  accordance 
with  both  practice  and  principle  that  Your  Excellency's  Government  should  sit  in 
judgment  upon  the  propriety  of  this  measure. 

Lord  Watson  in  Liquidators  of  the  Maritime  Bank  of  Canada  ve.  Receiver 
General  of  New  Brunswick,  1892,  A.C.  441-2,  referring  to  the  British  North  America 
Act,  1867,  eaid:— 

"  The  object  of  the  Act  was  neither  to  weld  the  provinces  ipto  one  nor  to 
subordinate  provincial  governments  to  a  central  authority,  but  to  create  a 
federal  government  in  which  they  should  all  be  represented,  entrusted  with 
the  exclusive  administration  of  affaire  in  which  they  had  a  common  interest, 
each  province  retaining  ite  independence  and  autonomy.  That  object  was 
accomplished  by  distributing  between  the  Dominion  and  the  provinces  all 
powers,  executive  and  legislative,  and  all  public  property  and  revenues  which 
had  previously  belonged  to  the  provinces,  so  that  the  Dominion  Government 
should  be  vested  with  such  of  these  powers,  property  and  revenues  ae  were 
necessary  for  the  due  performance  of  its  constitutional  functions,  and  that 
the  remainder  should  be  retained  by  the  provinces  for  the  purposes  of  provin- 
cial government.  But,  in  so  far  as  regards  those  matters  which,  by  a.  92,  are 
specially  reserved  for  provincial  legislation,  the  legislation  of  each  province 
continues  to  be  free  from  the  control  of  the  Dominion  and  as  supreme  as  it  was 
before  the  passing  of  the  Act." 

In  Hodge  v.  The  Queen,  9  A.C.  131-2,  Sir  Barnes  Peacock,  delivering  the  opinion 
of  the  Board,  said: — 

"  When  the  British  North  America  Act  enacted  that  there  should  be  a 
legielature  for  Ontario,  and  that  its  Legislative  Assembly  should  have  exclu- 
sive authority  to  make  laws  for  the  Province  and  for  provincial  purposes  in 
relation  to  the  matters  enumerated  in  Section  92,  it  conferred  powers  not  in 
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any  sense  to  be  exercised  by  delesation  from  or  as  agents  of  the  Imperial 
Pnrliumcnt,  but  authority  as  plenary  and  as  ample  within  the  limits  prescribed 
by  Section  ^2  as  the  Imperial  Parliament  in  the  plentitude  of  its  power  poa- 
eeesed  and  could  bestow.  Within  these  limits  of  subject  and  area,  the  local 
legislature  is  supreme,  and  has  the  same  authority  as  the  Imperial  Parliament, 
.  or  the  Parliament  of  the  Dominion." 

Lord  Hersohell,  L.C.  in  Brophy  vs.  Attorney  General  of  Manitoba,  189i5  A.O., 
222,  said  :— 

"  In  relation  to  the  subjects  specified  in  Section  &2  of  the  British  North 
America  Act,  and  not  falling  within  those  eet  forth  in  Section  91,  the  exclu- 
sive powerfl  of  the  provincial  legislatures  may  be  said  to  be  absolute." 

Again  in  the  Fisheries  Case,  1898,  x\.C.  713,  the  same  learned  Lord  eaid: — 

"The  suggestion  that  the  power  might  be  abused  so  as  to  amount  to  a 
practical  confiscation  of  property,  does  not  warrant  the  impoeition  by  the  courts 
of  any  limit  upon  the  abeolute  power  of  legislation  conferred.     The  supreme 
legislative  power  in  relation  to  any  subject-matter  is  always  capable  of  abuse, 
•'  but  it  is  not  to  be  assumed  that  it  will  be  improperly  used;  if  it  is,  the  only 

remedy  is  an  appeal  to  those  by  whom  the  legislature  is  elected." 

From  these  oxtract^s  from  judgments  of  the  Judicial  Committee  (and  many 
might  be  added  to  similar  effect)  it  is  apparent  that  the  authority  of  the  provincial 
legislatures  in  matters  within  their  exclusive  legislative  control  is  not  in  anywise 
diminished  by  the  operation  of  the  British  North  America  Acts.  The  undersigned 
conceives  it  impossible  to  suppose  that  previously  to  the  Union  of  the  provinces  Her 
Majesty's  Government  would,  under  the  corresponding  powers  of  Section  38  of  the 
Act  for  the  Union  of  the  two  provinces  of  Canada  (3  and  4  Vic,  Cap.  35),  have  dis- 
allowed an  Act  of  the  province  for  reasons  such  as  those  now  urged  for  the  disallow- 
ance of  the  Ontario  Power  Commission  Amendment  Act,  1909;  and  the  undersigned 
is  not  aware  of  any  reason  >vhy  the  jxjwer  of  disallowance  should  in  present  circum- 
stances be  exercised  more  liberally,  or  upon  grounds  which  would  not  have  previously 
availed.  Moreover,  while  Yo\ir  Excellency's  Government  in  the  exercise  of  the  power 
of  disallowance  must  in  ninny  cases  proceed  upon  grounds  different  from  those  which 
influence  court*  of  justice  in  the  doterminat'  m  of  the  validity  of  a  statute,  yet,  in 
the  opinion  of  the  undersigned,  a  suggestic  of  the  abuse  of  power,  even  so  as  to 
amount  to  practical  confiscation  of  property,  or  that  the  exercise  of  a  power  has  been 
unwise  or  indiscreet,  should  appeal  to  Your  Excellency's  Government  with  no  more 
effect  than  it  does  to  the  ordinary  tribunals,  and  the  remedy  in  such  cases  is,  in  the 
one  case  as  in  the  other,  in  tlie  words  of  Lord  Herschell,  an  appeal  to  those  by  whom 
the  legislature  is  elected. 

The  undersigned  does  not  intend  by  the  foregoing  observations  to  express  any 
view  either  favourable  or  unfavourable  to  the  merits  of  the  Act  in  question.  The 
policy  of  the  legislation,  as  well  as  the  manner  in  which  it  is  worked  out  by  the 
various  provisions  of  the  statute,  are  within  the  sole  responsibility  of  the  local 
legislature. 

It  has  been  strongly  urged  by  those  attacking  the  legislation  that  the  effect  of  it 
must  necessarily  be  to  impair  the  credit  of  Canada  as  a  whole,  and  that  it  therefore 
affects  injuriously  the  interests  of  the  Dominion  generally.  Whether  or  not  this  is 
so  must  be  matter  of  opinion,  and  the  undersigned  is  far  from  being  satisfied  that 
any  such  injurious  effect  has,  at  any  rate  as  yet,  been  shown.  But  in  any  event  the 
injury  alleged  or  apprehended,  if  it  has  already  taken  place,  or  should  hereafter 
appear,  would  seem  to  be  the  result  of  the  general  scheme  for  furnishing  through  the 
Hydro-Electric  Power  Commission  electrical  power  or  energy  in  competition  with  the 
business  of  existing  companies  rather  than  any  natural  consequence  of  the  amending 
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IcKitlation  whifh  is  the  subject  of  this  report;  and  the  provincial  legibhitioii  estab- 
liehing  the  Hydro-Electric  Power  Commission  is  not  at  the  pr^ent  time  a  matter 
of  consideration. 

The  undersigned  recommends,  therefore,  that  the  said  Act,  Chapter  19.  be  left 
to  itji  operation,  and  that  a  copy  of  this  report,  if  api)roved,  be  transmitted  to  the 
Lieutenant  (Jovernor  of  Ontario,  for  the  information  of  his  Government. 

Ilumhl.v    piibmitted, 

A.  P..    AYLESWORTH, 

Minister  of  Jutllri'. 


10  EDWARD  Vn,    1910 

(Approved  11  Januari/,  1011) 
Defaktment  ok  .TusTicE,  Ottawa,  13th  Deeen>ber,  1910. 
'1\)  Uis  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Ontario,  passed  in  the  Tenth  year  of  His  late  Majesty's  reign  (1910),  and  received 
by  the  Secretary  of  State  for  Canada  on  26th  March  *010,  and  he  is  of  opinion  that 
these  statutes  may,  subject  to  the  following  comment',  'lO  left  to  such  operation  as 
they  may  have. 

Many  of  the  said  Acts  appear  to  be  re-enactments  r  consolidations  of  the  existing 
statutes. 

Attention  may  be  directed  to  Chapter  '6,  ^iitituled  "Ai  Act  respecting  the 
LieiT+<>T>.,jit  Governor  and  his  Deputies,"  in  view  of  the  constitutional  incapacity  of 
the  local  legislature  to  amend  the  constitution  of  the  province  in  respect  of  the  office 
of  Lieutenant  Governor. 

Chapter  25,  intituled  "  An  Act  respecting  th  j  Supreme  Court  of  Canada  and  the 
Exchequer  Court  of  Canada,"  profesrJcs  by  section  "  to  declare  that  certain  judgments 
of  the  Court  of  Appeal  for  Ontario  shall  '«e  final.  It  is,  of  course,  cleui'  that  the  legis- 
lature has  no  power  to  diminish  or  affect  the  right  of  appeal  to  the  Supreme  Court 
conferred  by  the  Dominion  Parliament. 

As  to  Chapter  49,  intituled  "An  Act  respecting  the  rights  of  Aliens  in  relation 
to  Real  Property,"  there  may,  in  the  opinion  of  the  undersigned,  be  some  question 
whether  its  provisions  declaring  the  capacity  of  aliens  can  etaad  consistently  with  the 
exclusive  powers  of  Parliament  to  legislate  with  regard  to  aliens. 

Chapter  105,  intituled  "  An  Act  respecting  Industrial  Schools,"  section  11,  pro- 
vides that  where  under  the  authority  of  any  statute  of  Ontario,  or  of  any  other 
statute  or  law  of  Canada,  any  person  is  convicted  of  an  offence  punishable  by 
imprisonment,  and  the  judge  before  whom  he  is  convicted  is  of  opinion  that  such 
offender  is  under  the  age  of  sixteen  years,  the  judge  may  make  an  order  in  writing 
that  the  person  so  convicted  shall  be  sent  to  an  industrial  school.  This  provision 
appears  to  the  undersigned  ultra  vires  in  so  far  as  it  avithorizes  an  industrial  school 
as  a  place  of  confinement  for  persons  convicted  of  criminal  offences  within  the  juris- 
diction of  the  Parliament  of  Canada.  This  section  is  derived  from  section  14  of 
Chapter  304  of  the  Revised  Statutes  of  Ontario,  1897,  and  in  its  original  form  was 
probably  unobjectionable  since  it  was  then  expressly  limited  to  cases  of  conviction 
under  local  statutes  or  to  matters  within  the  authority  of  the  legislature  of  the  Pro- 
vince. It  seems  desirable  therefore  that  the  section  should  be  amended  so  as  to  limit 
the  section  to  its  original  scope.  The  undersigned  recommends  that  the  Goveri\ment 
of  the  Province  be  requested  to  consic"ar  this  suggestion,  anticipating  that  the  Govern- 
ment will  be  disposed  to  promote  an  amendment  to  the  section  to  confine  it  within  its 
legitimate  sphere. 
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The  undersigned  recommends  that  a  copy  of  this  report,  if  ai)proved,  be  trans- 
mitted to  tlie  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Govern- 
ment. 

Humbly  sulmiitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 

(Approved  21,  March,  I'.tn.) 
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DEPARTMr/NT  OK  JusTK'i:,  OTTAWA,  March  2!5,  1911. 
To  His  Excellencu  the  Governor  General  in  Council: 

The  undersigned  has  had  under  further  consideration  Chapter  7!)  of  tlie  Htatuics 
of  Ontario  of  1910,  intituled  ''  An  Act  to  Revise  and  and  Amend  tlie  Chartered 
Accountants'  Act,"  upon  reference  of  a  despatch  from  the  Right  Tlonourable  the 
principal  Secretary  of  State  for  the  Colonies,  of  IGth  February  last. 

Mr.  Harcourt  by  the  said  despatch  refers  to  Bill  No.  76  of  the  present  session  of 
the  Legislature  of  Ontario,  intituled  "An  Act  rcf^pecting  Chartered  Accountants,' 
which  is  a  mere  revision  of  the  present  Act.  lie  observes  that  Section  17  of  the  Bill, 
which  corresponds  to  Section  13  of  the  said  Act,  imposes  penalties  upon  persons  who 
use  certain  titles  unless  they  are  registered  as  members  of  the  Institute  of  Chartered 
Accountants  of  Ontario,  and  he  states  that  he  presumos  that  Your  Excellency's  Minis- 
ters will  be  prepared  to  take  any  necessary  ste})s  io  i.irevcnt  the  measure  becoming 
Dp.^rative  in  this  form.  Mr.  Harcourt  slates  fvn-thcr  that  he  has  not  learned  what 
aciion  was  taken  by  Your  Excellency's  Government  in  respect  of  the  Act  of  1910. 

By  despatch  of  31st  May,  1910,  Lord  Crewe  transmitted  cojjy  of  a  letter  of  l!)tii 
May,  1910,  from  Mr.  George  Colville,  Secretary  o{  tli'>  English  Institute  of  Chartered 
Accountants,  protesting  against  the  injustice  done  to  members  of  the  English  Insti- 
tute who,  by  Royal  charter,  are  entitled  to  call  themsi'lves  chart<>re(l  accouniants,  in 
disqualifying  them  (mider  penaltict-)  v.-ithin  Ontario  from  tiie  use  of  their  appropriate 
and  lawful  description.  It  appears  by  the  correspomU'nce  that  Mr.  Colville  was 
informed  in  reply  that  Lord  Crewe  presumed  that  the  Act  would  bi>  disallowed  by 
Your  Excellency. 

The  undersigned  wrote  the  Attorney  General  of  Ontario,  on  thc^  14th  instant, 
enclosing  copies  of  the  correspondence  and  suggesting  that  the  Act  should  be  amended 
at  the  present  Session,  so  as  to  remove  the  ground  of  complaint.  Mr.  Foy  ajjparcntly 
refoiTcd  to  tlic  Institute  of  (-bartered  Accountants  of  Ontario,  and  their  Secretary 
has  made  representations  and  submitted  a  written  statement  to  the  undersigned 
wherein  he  urges  that  the  legislation,  especially  in  view  of  the  regulations  nuide  under 
it,  ia  not  really  unsatisfactory  to  the  English  Institute. 

Since,  however,  the  time  for  disallowance  will  expire  on  the  2.5th  instant,  (hero  is 
no  time  for  further  correspondence  with  the  Colonial  Office  upon  the  subject. 

The  undersigned  has  urged  the  Attorney  General  of  Ontario,  in  the  larcum 
stanoes,  to  propose  legislation  to  avoid  the  revival  of  the  Act  of  1910,  in  case  the  Act 
of  1911  about  to  be  assented  to  should  itself  be  disallowed.  The  Attorney  General, 
however,  is  not  inclined  to  introduce  any  amendment,  and  in  conse(iuenco  there 
appears  to  bo  no  means  of  meeting  the  view  of  the  Colonial  Office  except  (lisallowance. 
It  would  seem  that  the  Ontario  Institute  cannot  be  seriously  prejudiced  by  this  eoiirse, 
inasmuch  as  the  revised  Act  is  to  become  law  immediately. 

There  will  be  ample  time  within  the  period  limited  for  the  disallowance  of  the 
revised  Act  for  correspondence  and  cxplauatione  or  arrangements  as  between  the  two 
institutes. 

The  undersigned  therefore  recommends  that  the  said  Chapter  79  be  disnilowed, 
and  that  a  copy  of  this  report,  if  approved,  be  trnnsmittod  to  the  Right  Uonourable 
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the  Secretary  of  State  for  the  Colonies,  to  the  Lieutenant  Governor  of  Ontario  anil 
to  the  Secri>tary  oi  the  Institute  of  Cliavtered  Acfoiintants  of  Ontario  at  Toronto. 

Hnmbly  suhniitted,  ' 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 

(The  statute  was  accordingly  disallowed  on  the  twenty-fourth  day  of  March, 
1911.) 

DISCRIMINTIO.N    AGAINST   DOMINION    COKl'OKATKINS 

( Appro  red  12  April,  V.ni.) 

Depaktmem  ot  Ji  STICK  OTTAWA   14t:h  Mareh,  1911. 

To  His  ExcUciicy  the  Governor  General  in  Council: 

Tlie  uiuler-iigiied  has  the  honour  to  reiwrt  that  in  the  Ontario  Gazette,  January 
14th,  1911,  tliere  appeared  a  Xotioc  of  an  Order  of  the  Lieutenant-Governor  in 
Council  dated  10th  January,  1911,  amending  the  Schedule  of  Fee3  payable  for  licenses 
to  extra  ])r()vineial  corporations,  the  essential  part  of  which  is  as  follows: — 

"_'  '  .         EXTRA  PROVINCIAL  CORrOIlATIONS 

"  Fees  for  licenses  will  be  the  same  as  the  fees  charged  for  the  incorporation 
of  companies  under  the  Ontario  Ccnnpanies  Act,  but  will  be  calculated  on  the 
amount  of  capital  authorized  to  be  used  in  Ontario." 
This  is  an  amendment  of  an  Order  in  Council  of  the  2iid  December,  1909,  the 
corresponding  portion  of  which  is  as  follows: — 

KXTRA   PROVINCIAL  CORPOR.VTIONS 

"  Fees  for  licoiises  are  fixed  in  each  case  by  Order  in  Council,  depending 

':        largely  on  the  amount  of  capital  used  in  Ontario,  calculated  on  the  foregoing 

table  of  fees  for  the  incorporatiim  of  domestic  coiniMinies.  except  in  the  case  of 

Dominion  corporations,  which  pay  eitlier  $25  or  $50.     If  the  company's  capital 

is  $100,000  or  less,  the  fee  is  $25,00;   if  the  capital  e.xreeds  $100,000,  the  fee 

.r       is  $50." 

It  will  be  noticed  that  the  concluding  words  of  the  amending  Order  are  "but  the 
fee  will  be  calculated  on  the  amount  of  capital  authorized   to  be  used  in  Ontario." 

It  is  difficult  to  eay  what  the  precise  meaning  of  thits  wording  is,  as  the  mode 
of  authorization  ox  the  use  of  capital  in  Ontario  is  not  stated.  If  the  amount 
referred  to  bo  that  which  the  license  authorized  the  c(>mi)iiny  to  use,  Dominion 
companies  and  foreign  companies  are  no  doubt  upon  the  same  footing  if  this 
amount  is  the  actual  capital  used  in  the  provinc(>.  But  if  the  amount  is  that 
authorized  by  the  company's  constating  instruments.  Dominion  companiw  are  (\\t-- 
criminated  against.  Dominion  ccmpanioe  having  their  head  otfices  in  Ontario  are 
authorized  by  their  charters  to  u?e  their  total  capital  in  the  Province  of  Ontario, 
although  .19  a  matter  of  fact  but  r.  small  portion  of  that  capital  may  be  used  there! 
On  the  otiier  hand,  foreign  companies  may  not  be  authorized  by  their  constating 
instrumen  s  to  use  any  portion  of  their  capital  in  Ontario,  and  thc'amount  of  tho  fee 
will  be  ha^^v^  upon  that  part  of  the  capital  which  is  actually  used  in  Ontario,  The 
result  would,  therefore,  be  that  Dominion  companies  must  always  pay  on  their  total 
eapitalization,  and  foreign  companies  need  only  pay  on  the  amount  of  capital  in 
actual  use  in  Ontario,  Indeed,  when  the  head  oflice  of  a  company  is  situate  in  Ontario, 
It  would  be  most  difficult  to  say  that  any  amount  less  than  tho  total  enpitalizntion  ia 
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used  in  Ontario,  and  it  follows  that  Dominion  companies  must  be  discriminated 
against  in  favour  of  companies  of  another  province  or  foreign  countries.  Under  this 
Order  in  Council  the  licenae  fees  payable  by  companies  with  small  capitalization  are 
almost  equal  to,  and  by  companies  with  large  capitalization  are  greater  than  the  fees 
paid  to  the  Dominion  for  incorporation. 

This  is  not,  however,  the  main  objection  to  this  Order  in  Council.  The  Extra 
Provincial  Corporations  Act  of  Ontario,  63  Victoria,  Cap.  24,  Schedule  A,  set  out  the 
fees  chargeable  against  Dominion  Companies,  being  $25  where  the  capital  does  not 
exceed  $100,000,  and  $50  where  the  capital  is  more  than  that  amount.  By  section  53 
of  3  Edward  VII,  Cap.  7,  the  Statute  Law  Amendment  Act  of  1903,  schedules  of  the 
Extra  Provincial  Corporations  Act  fixing  the  fees  payable  on  obtaining  licenses  were 
repealed,  and  authority  was  conferred  upon  the  Lieutenant  Governor  in  Council  to 
fix  the  amount  of  such  fees. 

The  following  are  extracts  from  a  report  dated  the  20th  .Tune,  1904,  of  Sir 
Charles  Fitzpatrick,  at  that  time  Minister  of  Justice,  upon  the  section  of  the  Ontario 
Act  of  1903  just  referred  to ; — 
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"Your  Excellency  may  remember  that  the  predecessor  of  the  undersigned, 
the  late  Mr.  Mills,  took  exception  to  the  Act  of  1900,  which  is  thus  amended, 
on  several  j^rounds,  one  of  which  was  that  the  legislature  ought  not  to  exact 
fees  discriminating  between  the  trading  corporations  established  by  Parlia- 
ment and  those  established  by  provincial  legislation;  and  that  hi^  objections 
being  concurred  in  by  Your  Excellency  in  Council,  and  communicated  to  the 
Government  of  Ontario,  the  Act  was  at  the  next  following  session  so  amended 
as  to  remove  the  objectionable  features  to  some  extent.  The  amending  Act, 
however,  did  not  do  away  with  the  discrimination  between  Dominion  and 
Provincial  companies.  This  was  pointed  out  by  Mr.  Mills  to  the  provincial 
authorities,  and  on  3rd  May,  1901,  he  reported  to  Your  Excellency  in  Council 
that  he  had  informed  the  Prime  Minister  of  the  Province  in  effect  that  the 
Act  should  be  further  amended  so  as  either  to  exempt  corporations  created  by 
Parliament  from  the  requirement  to  procure  provincial  licenses,  or  to  provide 
that  the  obligation  to  take  out  licenses  and  pay  the  license  fees  required  under 
the  Act  should  ho  imposed  equally  upon  corporations  created  by  the  Dominion 
and  those  created  by  the  legislature  of  Ontario.  The  Minister  went  on  to 
state  that  he  considered  it  impossible  to  admit  consistently  with  the  general 
interests  of  Canada  the  principle  of  interference  with  Dominion  policy  by  dis- 
criminating taxation  on  the  part  of  a  province  in  a  matter  within  Dominion 
jurisdiction,  and  that  ho  apprehended  that  disallowance  was  the  appropriate 
remedy  in  such  a  case.  The  Provincial  Government  had,  however,  by  an  amend- 
ment already  made,  gone  a  considerable  way  to  remove  some  of  the  most  serious 
objections  to  the  Act,  and  he  was  encouraged  to  believe  that  it  would  at  the 
first  opportunity  promote  further  legishition  to  either  exempt  Dominion  cor- 
porations from  the  statute,  or  to  establish  ecjuality  with  regard  to  license  fees 
and  taxation  as  between  Dominion  and  provincial  companies.  He  considered, 
however,  that  Your  Excellency's  Government  should  have  a  formal  assurance 
of  such  an  intention  from  the  Government  at  Toronto,  and,  on  his  recommenda- 
tion, a  copy  of  his  report,  approved  by  Your  Excellency  in  Council,  was  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario,  with  a  request  that  he  inform 
Your  Excellency's  Government  as  to  whether  at  the  first  opportunity  for  bo 
doing  his  Government  would  promote  further  amendments  to  the  Act  in  ques- 
tion, as  suggested  in  the  report. 

"An  Order  of  the  Lieutenant  Governor  in  Council  was  thereupon  passed 
(14th  May,  1901),  and  communicHted  to  Your  Excellency's  Government,  approv- 
ing of  a  report  of  the  Prime  Minister  of  the  province,  in  which,  after  referring 
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to  Mr.  Mills'  Report,  he  recommended  that  any  Act  of  the  Legislature  under 

which  a  discrimination  may  be  exercised  against  corporations  having  authority 

from  the  Dominion  Government  should  be  so  amended  as  to  establish  equality 

in  regard  to  'License  fees  and  taxation    between    Dominion    and    Provincial 

companies,'  as  suggested  by  the  Minister,  and  that  legislation  to  that  effect 

should  be  introduced  and  carried  through  at  the  next  session  of  the  legislature. 

"No  f^uch  legislation  was  parsed  at  the  next  .sa«*ion  of  the  logifilaturc,  and 

;    ■    now,  by  tlie  section  nbovo  (piotod  from  Cljai>ter  7  of  the  Statutes  of  10O3,  the 

^  ^      Act  is  made  nuicli  more  open  to  the  objection  taken  by  Mr.  Mills  in  his  report 

',^'^J    of  3rd  May,  1901.     The  fees  of  $2.5  and  $rrO  under  the  Act  as  it  stood  would 

,   prol)abl.v  be  claitned  by  the  Province  not  to  be  \inreaeionable,  considered  merely 

as  a  charge;  in  connection  with  the  api)lication  for  and  tiie  issue  of  the  licenses, 

and  tliey  were  perhaps  not  large  enough  to  very  grievously  burden  tlie  coin- 

'         panics  liable  to  pay  them.     Tender  the  amended  provision,   it   is  obvious  that 

tlie  fc(v  may  l)e  made  si>  large  as  to  conr^titute  a  real  grievance  to  companies 

whicii  Iiavc  or  may  obtain  Dominion  charters,    as    well    as    a    discrimination 

between    Dominion    and    i)rovincial    companies    highly    objectionable    on    other 

grounds. 

"For  the  rcasoiiis  stated,  the  undersigned  would  think  it  liis  duty  to  recom- 
mend the  disalk>wance  of  Cliapter  7  aforesaid,  unless  the  Government  of  the 
Province  sliould  undertake  to  promote  at  the  next  session  of  the  Legislative 
Assembly  legislation  of  the  character  suggested  in  the  report  of  his  predecessor 
above  referred  to,  that  is  to  eay,  either  exempting  corporations  created  by 
parliament  from  the  requirement  to  procure  licenses,  or  providing  that  the 
obligation  to  take  out  licenses  and  pay  the  license  fees  prescribed  shall  be 
imiMosed  equally  upon  Dominion  and  provincial  corporations.  The  time  for 
disallowance  expires  on  the  31sl  July  next,  and  there  is  not,  tberefol-e,  a  great 
deal  of  time  left  for  con»idcration  and  negotiation,  and  the  undersigtied  recom- 
mends tln\t  a  copy  of  this  report,  if  approved,  be  sent  forthwith  to  the  Lieu- 
tenant (<t)vernor  of  the  Province,  with  the  request  that  be  inform  Your  Excel- 
lency flt  the  earliest  possible  time  whether  his  riovernmcnt  will  enter  into  siidi 
an  undertaking." 

The  following  in  an  extract  from  a  report  of  the  Honourable  J.  ^f.  Gibson,  at 
that  time  Attorney  General  of  Ontario,  approved  by  the  Lieutenant  Governor  in 
Council  of  Ontario,  in  answer  to  the  above  report  of  Sir  Charles  Fitzjiatrick : 

"The  sole  section  of  this  .\ct  (3  Edward  VH,  cap  7)  witli  which  fault 
is  found  is  section  .')",  whicli  amends  section  18  of  the  Act  respecting  the 
licensing  of  Extra-Provincial  Corporations  by  striking  out  the  first  three  para- 
graphs thereof,  and  Schediiliv  A  and  B  thereto,  inserting  in  lieu  thereof  the 
following  words: 

There  shall  be  paid  by  every  corporation  requiring  a  license  under  thi« 
Ai't  such  feas  us  nuiy  from  tiuu'  to  time  be  approved  of  by  the  Lieutenant 
Governor  in  (^juncil.' 

"  Disallowance  is  suggested  unless  the  Government  of  this  Province  shall 
undertake  to  promote  at  the  next  session  of  the  Legislative  Assembly  legisla- 
tion either  exen<t)ting  coriior-itions  created  by  Parliament  from  the  require- 
ment to  procure  licenses,  or  providing  that  the  obligation  to  take  out  licenses 
and  pay  the  license  fees  prescribed  shall  be  imposed  equally  upon  Dominion 
and  i)rovincial  corporations. 

"1,0  complaint  is  made  that  under  the  provincial  legislation  unreasonable 
fees  have  been  exacted  in  connection  with  apidications  by  Dominion  corpora- 
tions for  the  issue  of  these  license  Hut  it  is  snirgested  that  under  the  ameml- 
mcnt  of  ihc  Ser>ioii  of  1!MI3,  scciiou  .").'!  of  the  Statute  Law  .Vniondmoiit  Act, 
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1903,  fees  might  be  iiiipotied  of  so  large  an  amomit  as  to  constitute  a  real 
grievance  to  companiefi  having  Dominion  charters,  and  that  there  might  be 
objectionable  discrimination  between  Dominion  and  provincial  companies. 

"The  section  in  question  is  one  of  sixty-three  sections  of  what  has  been 
known  as  the  annual  '  Omnibus  Act,'  which  usually  contains  a  considerable 
number  of  miscellaneous  amendments  of  the  provincial  statute  law,  some  of 
them  of  minor  importance,  but  not  a  few  of  very  considerable  importance;  and 
it  is  undoubtedly  the  case  that  this  particular  section  was  not  considered  in 
•  connection  with  the  despatch  of  the  Honourable  the  Premier,  dated  14th  May, 
1901,  referred  to  in  the  report  of  the  Minister  of  Justice.  In  fact,  the  clause 
was  added  to  the  Bill  in  Committee  of  the  Whole  House  and  adopted  as  pre- 
eumably  facilitating  the  practical  administration  of  this  particular  branch 
of  detail  work  of  the  Provincial  Secretary's  Department. 

"As  has  already  been  pointed  out,  many  other  sections  of  the  Act  deal 
with  matters  of  very  great  importance.  They  have  been  acted  under,  interests 
have  been  created,  and  conditions  have  arisen  which  would  be  very  seriously 
affected  by  disallowance  of  the  entire  Act,  and  the  undersigned  assumes  that 
disallowance  could  not  be  confined  to  a  portion  of  an  Act.  No  discrimination 
has  tal-en  place  under  the  section  objected  to,  and  there  need  he  no  apprehen- 
sion that  there  will  he  any  discrimination  before  the  next  sessim  of  the  legis- 
lature, when  the  undersigned  is  of  opinion  that  this  section  should  he  repealed, 
and  legislation  substituted  in  the  shape  of  an  Act  dealing  with  this  subject, 
and  substantially  complying  tvith  the  terms  of  the  despatch  of  lJ,fh  May,  1901. 
and  the  undersigned  recommends  that  an  undertaking  he  given  to  this  effect." 

It  will  be  observed  that  the  Honourable  the  Attorney  General  in  his  report 
oxj)ressi>%  his  opinion  that  the  section  should  be  repealed,  and  legislation  eubstituted 
specially  dealing  with  the  subject,  and  sulistantially  complying  with  the  terms  of  the 
despatch  of  the  14th  May,  1001,  and  ho  recommends  that  an  undertaking  to  that 
i>ffoi't  bo  given. 

Kclying  on  this  undertaking  the  ."Statute  in  question  was  not  disallowed.  Not- 
withstan<ling  the  undertaking,  and  the  correspondence  above  referred  to,  the  legisla- 
tion undertaken  to  be  intr.>duced  was  not  ii.troduced.  However,  an  Order  of  the 
T.ieutcuant  (Jovernor  in  Council  was  passed  fixing  the  license  fee  payable  hy 
Dominion  <'ompMnii*  at  the  sums  set  out  in  tin-  repealed  sections  While  this  Oi-der 
in  Council  remained  in  force  there  was  no  sul)8tantial  ground  for  complaint,  although 
the  undertaking  of  the  C.overnmeut  of  the  Province  of  Ontario  had  not  been  carried 
luit.  Rut  the  Order  in  Council  now  complained  of  is  a  realization  of  the  fears 
expressed  by  Sir  Charles  Fitzpatrick  in  his  report,  that  the  fees  payable  by  Dominion 
companies  niight  be  excessively  increased,  or  be  so  arranged  as  to  discriminate 
against  Dominion  Companies. 

Tlic  undersigiu'd  recommends,  therefore,  that  the  attention  of  the  Lieutenant 
(Governor  of  Ontario  he  directed  to  this  mutter,  with  a  request  that  the  necessary 
legislation  be  enacted  nt  the  present  si>ssion  of  the  Ontario  Legislature  to  repeal  the 
said  section  53  of  the  Statute  Law  Amendment  Act.  m\\  and  otherwise  to  satisfy 
the  undertaking  given  by  the  (iovernmcut  of  Ontario  in  the  despatch  ef  Ith  August. 
1904,  transmitting  copy  of  the  local  Order  in  Council  above  quoted. 

llunihiy    sidnnittcd,  ■  : 

-;>^-'  y'    ,,.i''  :  ■'>'r-i^.':U*i^-.jrr,%^^i   .,.^        A.    li.   AVLKSWOirni. 

Mijiislci   of  Justice. 

(Non:.— Such  legislation  was  held  to  he  ullm  vires  by  tin-  Privy  Council  in  Great  West 
Saddlery  Co.  v.  The  King  58  D.L.li  1   (1921).) 
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(Approved  12  Fiibrunrij.  101.2) 

DKPAiiT.MKXT  OK  JUSTICE,  Ottawa,  30th  .Tanuniv,  Vni. 
To  Jlis  liojiiil  lUffhnrss  the  Governor  flvneral  in  Council: 

The  iiiulersigned  lias  had  under  oonsidoratu)ii  tlio  Statuti-s  of  tlu-  Logi.^hitiire  of 
Ontario,  passed  in  the  fiivt  year  of  His  Maj<'.<t.vV  roipn  (1911)  and  roceivod  h.v  the 
Secretary  of  State  for  Oanada  on  1st  April  last,  and  he  is  of  opinion  that  tlieso 
Acts,  except  as  lioreinaf (•,  r  si.ated,  may  be  left  to  such  operation  as  they  may  have, 
suhject  to  the  followiiigr  'Remarks: — 

Chapter  5— intitided  "An  Act  to  ameml  The  Supplementary  Revenue  Act." 

This  Act  amends  the  Supplementary  IJevenue  Act  hy  adding  certain  sections, 
among  others,  section  11  (a),  which  provides  that  there  shall  be  levied  a  tax  of  two' 
cents  payable  by  the  transferor  in  money  or  stamps  for  every  one  hundred  dollars  or 
fraction  thereof  of  the  par  value  upon  every  change  of  ownershii)  conswpient  upon  the 
sale,  transfer  or  assignment  of  shares  of  debenture  stock  issued  hy  any  corporation 
or  company  made  or  carried  into  effect  in  the  province.  It  is,  in  the  opinion  of  the 
undersigned,  (luestio.mble  whether  such  taxation  is  not  indirect. 

Also  section  U  (r),  which  provides  that  any  sale,  transfer  or  assignment  mach- 
through  a  broker  resident  in  the  province  not  a  member  of  a  recognized  stock  exchange 
shall  be  deemwl  to  be  made  and  carried  into  effect  in  the  province.  This  i)rovision, 
in  so  far  as  it  is  intended  to  affect  any  sale,  transfer  or  assignment  not  actually  made 
within  the  provinc-e,  seems  to  be  i)lainly  nUni  vires.  The  legislature  has  no  authority 
to  tax  except  within  the  province,  and  any  sale,  transfer  or  assignment  which  does  not 
upon  proper  legal  construction  take  place  within  the  i)roviiH;e  is  not  within  the 
autliority  of  the  l.>gislature  to  tax,  and  cannot  of  course  be  brought  within  sudi 
authority  by  any  declaration  of  the  legislature. 

Chapter  (I— intituled  "An  Act  for  tke  Protection  of  the  Public  Interest  in  th,o 
Bed  of  Navigable  Wat<>rs.'' 

By  section  2  it  is  oniacted  as  follows: — 

"2.  Where  land  bordering  on  a  navigable  body  of  water  or  stream  has 
been  heretofore,  or  shall  hereafter,  l»e  granted  by  the  Crown,  it  shall  be  pre- 
sumed, In  the  absence  of  any  express  grant  of  it,  that  the  bod  of  such  body  of 
water  or  stream  was  not  intended  to  pass  to  the  grantee  of  the  land,  and  the 
giant  shall  be  construed  accordingly  and  not  in  accordaiKie  with  the  rules 
of  the  English  Common  Law." 

This   provision    applies   to   titles   generally   and   it   appears    to    have    retroa(!tive 

intention  to  revest  in  the  (h-own  the  beds  of  waters  or  streams  which  had  been  jire- 

viously  granted.     No  conipensalion  is  provided,  nor  is  there  any  recital  in  explanation. 

The  undersigned  reservc-s  further  comment  jionding  cnnimunicatiuu  wilii  the  Oovern- 
•^nt  of  Ontario  ns  li(>reinafter  recoinmended. 

Chajiter  48— intituled  "An  Act  respecting  Chartered  Accountants." 

The  undersigned  anticipating  a  eomniiinieation  from  the  Colonial  Ottice  or  the 

liritish   Assoeiation   of   (Jjiartered    Accounts   with   respect    to   this    Act    reserves   con- 

^ideration  of  it  for  the  invseiit. 

Chapter  66--intituled  "  An  Act  respecting  Offensive  Weapons." 

The  provisions  of  this  Act  appear  to  relate  strictly  to  the  criminul   law  rallier 

than  to  any  subject  of  provincial  legislation. 

The  undersigned  considers  that  the  objections  above  mentioned  with  respect  to     • 

(niapters  5  iind  CO  may  be  conveniently  left  to  be  determined  by  the  courts  when 

they  arise. 
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As  to  Chapter  6,  the  undersigned  recommends,  in  view  of  the  very  exceptional 
eliaracter  of  the  legislation,  that  inquiry  be  made  of  the  Lieutenant  Goveraor  of 
Ontario  as  to  the  reasons  which  are  thought  to  justify  the  statute  in  its  retrospective 
effect. 

The  undersigned  furtlier  recommends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  tlie  Lieutenant  Gk)vernor  of  Ontario,  for  the  information  of  his 
Govornmont. 

Humbly  submitted,       ■      '"■     ^    '-■     "''  • 

OHAS.  J.  DOHERTY, 
'      ■•-.'-  Minister   of  JiisHci\   ' 


(Approved  10  April.  I'Jl.i.) 
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Dki'ahtmknt  ok  Justice,  Ottawa,  2:lrd  Marcli,  1J)Il'. 


To  His  Royal  Hiijhness  the  Governor  General  in  Council: 

The  undersigned,  referring  to  his  report  of  SOtli  of  January  last,  ainn-oved  on  13tii 
February,  witli  respect  to  Chapter  6  of  tlie  Ontario  Statutes  of  1911,  intituled  ''An 
Act  for  the  Protection  of  the  Public  Interests  in  the  beds  of  Navigal)lo  Waters,"  has 
had  under  consideration  the  answer  of  the  local  Government  to  the  despatch  which  was 
sent  in  accordance  with  the  recommendation  of  the  said  n^port. 

It  is  stated  that  the  Government  of  Ontario  regrets  that  it  is  again  called  upon 
to  defend  the  right  of  n  provincial  legislature  within  the  limits  of  the  subjects  anil 
the  area  prescribed  by  section  92  of  the  British  North  America  Act  to  enact  such  laws 
as  it  may  deem  (expedient.  It  is  said  that  this  rigiit  was  recognized  after  full  con- 
sideration by  the  Government  of  Canada  in  dealing  with  the  Cobalt  Lake  and  Hydro- 
Electric  Power  legislation. 

Eeferencc  is  made  to  the  decision  of  the  Judicial  (^)nnnilte('  of  the  Privy  Council 
in  Jlodge  r.f.  Tlie  Queen,  and  thereupon  a  respectful  protest  is  entered  on  behalf  of 
the  Government  of  Ontario  against  what  is  termed  "  the  apparent  assumption  by  the 
Government  of  Canada  of  the  right  to  call  upon  a  provincial  legislature  to  justify  to 
it  the  policy,  expedien(!y,  propriety  or  justice  of  any  law  which  within  the  limits  as  to 
subjects  and  area  prescribed  by  section  9'2  of  the  British  North  America  Act,  and  in 
the  exercise  of  the  exclusive  sovereignty  with  wliich  it  is  invested  that  legislature  has 
chosen  to  enact  or  the  constitutional  right  to  disallow  such  a  law  because  in  the 
opinion  of  the  (lovernment  of  Canada  on  its  i)olicy,  expediency,  propriety  or  justice 
is  open  to  objection."  It  is  sai<l,  moreover,  that  the  existence  of  such  a  power  in  the 
(jovernment  of  the  Dominion  would  amount  to  substituting  the  oi)ini(m  of  Your  Royal 
Highness's  Government  for  the  judgment  of  the  people  of  Ontario. 

The  Government  of  Ontario  proceeds,  nevertheless,  subject  to  these  incliminary 
remarks,  to  disclose  the  reasons  which  are  thought  to  justify  the  legislation,  and  they 
appear  to  be  based  upon  the  view  that  the  recent  judgment  t>f  the  Court  of  Appeal  of 
Ontario  in  f\'eewatin  vs.  Kenont,  190H,  16  O.L.R.,  184,  is  an  erroneous  decision  which 
has  displaced  the  law  pnn'iously  recognized  by  which  grants  limited  upon  waters  in 
fact  navigable  did  not,  in  the  absence  of  expressed  intention,  extend  beyond  the  dry 
land  along  the  mai'gin.  Numerous  cases  are  cited  in  whic^h  the  question  is  discussed 
as  to  whether  the  rules  of  the  common  law  are  api)licable  in  this  country  to  the  great 
inland  lakes  and  to  rivers,  such  as  the  St.  Lawrence  and  the  Ottawa,  and  it  is  urged 
liuit  the  statute  is  in  fact  not  letroactive  but  declaratory. 

The  undersigned  does  not  consider  it  necessary  to  discuss  the  decisions  of  the 
courts  to  which  the  learned  Attorney  General  refers.  It  may  very  well  be  that  there 
arc  lakes  and  rivers  in  Canada  too  large  for  the  application  of  the  common  law  rule. 
The  uiidersigned  is  not  at  present  conc'^rne<l  to  admit  or  deny  that  this  is  so.  What 
is  more  certain  is  that  there  are  many  other  lakes  and  rivers  in  the  country,  navigable 
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in  fact,  which  are  no  hirger  than  those  in  respect  of  which  the  rules  .if  the  common 
law  have  been  developed  and  established  in  the  motherland,  and  in  respect  of  which 
r.0  reasons  are  stated  either  by  the  Attorney  General  or  in  the  decisions  themselves 
to  exclude  the  operation  of  the  common  law. 

The  statute  is  expressed  to  apply  to  lands  bordering  on  a  navigable  body  of  water 
or  stream  without  any  exception,  and  in  view  of  the  very  narrow  seaboard  of  the  pro- 
vince it  is  assumed,  and  is  in  fact  admitted,  that  the  intention  of  the  Act  is  to  affect 
generally  the  fresh  waters  which  are  navigable. 

Whether  the  law  be  as  contended  by  the  Attorney  General,  or  as  determined  b,\ 
the  Court  of  Appeal,  there  can  be  no  doubt  as  to  the  conclusive  character  of  the  latest 
decision  of  the  ultimate  provincial  court;  and,  accepting  the  law  as  so  determined, 
the  second  section  of  the  statute  operates  to  divest  rights  and  titles  which  had  been 
ef  ectually  granted  by  the  province.  If  on  the  other  hand  the  statute  merely  declares 
the  existing  law,  legislation  is  unnecessary,  since  it  is  to  be  assumed  that  the  Supreme 
Court  of  Canada,  or  the  Judicial  Committee  of  the  Privy  Council,  would  correct  the 
Court  of  Appeal  when  the  question  comes  before  one  of  those  superior  tribunals. 

Eeference  to  the  decisions  does  not,  therefore,  answer  or  remove  tlie  great  causo 
of  exception  to  the  statute  that  its  operation,  in  so  far  as  it  is  effeotivc,  is  concerned 
only  with  the  project  of  acquiring  vested  rights  for  the  Crown  without  compensation. 

The  Attorney  General  has  statetl  nothing  in  support  of  the  principle  of  such  n 
l)roceeding,  except  by  reference  to  what  he  terms  "  the  judgment  of  the  people  of 
Ontario  as  the  final  arbiters."  But  such  final  arbitrament  is  subject  to  limitations 
as  are  all  other  local  powers  under  the  federal  system,  and  the  undersigned  humbly 
apprehends  that  the  local  Government  in  denying  to  the  Government  of  Your  Royal 
Highness  the  power  to  review  this  enactment  as  conflicting  with  sound  principles  of 
legislation  has  overlooked  a  very  important  constitutional  provision.  It  cannot  hv 
denied  that,  as  held  by  the  Judicial  Committee  in  Hodge  vs.  The  Queen  and  other 
cases,  the  legislative  powers  of  the  provinces,  within  their  scope  and  limits  as  dofined 
by  the  British  North  America  Acts,  are  supronv  and  of  a  chnractov  corvesponding  t<« 
those  of  the  Imperial  Parliament.  Provincial  loffislation  which  exceeds  these  powers 
is  inoperative;  and,  while  there  are  cases  in  wliich  tlic  exercise  of  the  power  of  dis- 
allowance is  appropriate  and  proper  to  (juiet  proceedings  under  invalid  statutes,  there 
is  always  in  such  cases  another  remedy  by  way  of  appeal  to  the  courts,  so  that  the 
prerogative  of  disallowance  becomes  merely  alternative.  Tlie  courts  are  bound  as 
individuals  by  the  Acts  of  a  legislature  within  the  sphere  of  its  jurisdiction;  and,  as 
has  been  said  by  the  highest  authority,  "  In  so  far  as  they  possess  legislative  jurisdic- 
tion, the  discretion  committed  to  the  parliaments  whether  of  the  Dominion  or  of  the 
provinces,  is  unfettered.  It  is  the  proper  function  of  a  court  of  Uiw  to  determine  what 
are  the  limits  of  the  jurisdiction  committed  to  them ;  but  wlieu  tlie  ))oiut  has  been 
settled,  courts  of  law  have  no  right  whatever  to  inquire  whether  their  jurisdiction  has 
been  exercised  wisely  or  not."  The  Attorney  General  refers  to  niiother  observation 
upon  the  same  subject— that  of  Lord  llersehell  in  the  Fisheries  Case— wlio  said  that 
''The  supreme  legislative  powor  in  relation  to  any  subject  matter  is  always  capable 
of  abuse,  but  it  is  not  to  be  assumed  that  it  will  be  improperly  used;  if  it  is,  th(>  only 
remedy  is  an  appeal  to  those  by  whom  the  legislature  is  elected." 

These  remarks  of  the  Jtulicial  Committee  define  with  precision  the  aitjation  so 
far  as  the  courts  are  concerned  and  show  the  futility  of  any  attempt  to  obtain  judicial 
redress  of  a  grievance  founded  upon  unjust  enactments  which  the  legislature  ha> 
power  to  make.  They  are  not,  however,  in  anywise  concerned  with  the  exercise  ol 
Your  Royal  Hinhness's  prerogative  of  disidlownnce;  and  it  is,  the  undersigned  appre- 
hends, not  only  because  legislative  powers  may  be  exceeded,  but  also  because  they  may 
be  abused,  that  the  authority  is  conferred  constitutionally  upon  the  Governor  General 
to  disallow  measures,  which  in  the  public  interest,  for  the  one  reason  or  the  other, 
should  not  be  allowed  to  operate. 
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In  the  recent  report  of  the  undersigned  upon  a  statute  of  Alberta,  approved  by 
Your  Royal  Hiphness  on  20th  January  last,  the  undersigned,  referring  to  the  power 
of  disnllowanoe.  stated  that  he  entertained  no  doubt  that  "  the  power  is  constitution- 
ally capable  of  exercise,  and  may  on  occasion  be  projicrly  invoked  for  the  purpose  of 
preventing,  not  inconsistently  with  the  |)uhlic  interest,  irreparable  injustice  or  unduo 
interference  with  private  Tights  or  property  tlirough  the  operation  of  local  statutes 
intra  vires  of  the  legislatures."     The  undersigned  adheres  tt>  the  opinion  so  expressed. 

The  British  North  America  Act,  in  the  words  of  Lord  Ilobhouse,  "  makes  an 
elaborate  distribution  of  the  whole  fieild  of  legislative  authority  between  two  legisht- 
tive  bodies,  and  at  the  same  time  provides  for  the  federated  provinces  a  carefully 
balanced  constitution  under  which  no  .one  of  the  parts  can  pass  laws  for  itself,  exc(>pt 
under  the  control  of  the  whole  acting  through  the  Governor  General." 

In  the  humble  opinion  of  the  undersigned  an  occasion  is  now  presented  for  tlu> 
consideration  of  the  principles  upon  which  the  control  to  which  His  Lordship  refers 
may  be  exercised. 

The  Dominion  in  the  execution  of  its  powers  for  the  general  advantage  of  Canada 
has  constructed  and  is  now  engaged  in  the  construction  and  maintenance  of  important 
canals  and  waterways  in  the  Province  of  Ontario.  Titles  have  been  acquired  and 
compensation  paid  or  rights  to  compensation  have  become  vested  in  respect  of  many 
))roperties  which  are  affected  by  this  statute.  Very  recently  the  undersigned  has  been 
notified  of  the  intention  of  the  Government  of  Ontario  to  institute  proceedings  with 
II  view  to  recover  compensation  or  damages  from  the  Dominion  in  respect  of  the  waters 
appropriated  by  the  Government  for  the  fjiuriioses  of  these  canals  and  otherwise.  It 
requires  no  great  prevision  to  see  that  in  such  litigation,  if  it  ensue,  the  enactment 
now  under  consideration  will  be  invoked  as  evidence  of  the  title  of  Ontario.  The 
])roject  involved  in  the  statute  contemplates  therefore  not  merely  the  divesting  of 
proprietary  interests  which  are  recognized  by  the  law  as  pronounced  by  the  Court  of 
Appeal,  but  also  the  transfer  of  these  interests  to  the  Government  of  the  Province, 
and  following  upon  the  Statute  is  the  assertion  by  Ontario  of  a  claim  against  the 
Dominion  which,  if  it  be  maintaiiuible  at  all,  was  formerly  represented  by  private 
individuals  who  had  received  or  were  entitled  to  receive  the  compensation  warranted 
by  the  value  of  their  respective  intersels.  It  may  of  course  be  urged  that  this  local 
statute  does  not  in  terms  readi  and  cannot  constitutionally  affect  the  Crown  in  the 
right  of  the  Dominion;  but  it  is  maintained  by  the  Attorney  General  that  the  statute 
is  dechiratory  of  the  law  and  not  directed  against  any  existing  rights.  The  situation 
thus  raised  admits  of  discussion  and  argument,  but  the  undersigned  docs  not  consider 
that  in  the  result  the  statute  can  have  any  operation  to  affect  the  property  or  rights 
of  the  Doniiiiion,  and  it  may  be  observed  that  no  individual  proprietor  has  made  any 
complaint. 

Numerous  cases  have  occurred  in  which  the  Government  of  the  Dominion  has 
i-oiisidcrcd  tlic  propriety  of  disallowing  provincial  Acts  upon  grounds  conoerned  with 
the  quality  of  provisions  admittedly  intni  vires;  but  the  Ministers  of  Justice  have 
always  shown  great  reluctance,  in  which  the  undersigned  fully  shares,  to  interfere' 
with  Ai'ts  deliberately  adflpted  by  a  Icgislntnre  witliin  the  range  of  its  powers.  Never- 
theless cK'i'iisions  have  arisen,  fortunately  very  rare,  in  which  the  Afinieterfs  have  been 
constrained  to  recommend  the  local  Governments  to  consider  amendments  as  alter- 
native t<i  disnllowance,  and  some  of  these  suggestions  hav(>  been  acted  ui)on  favour- 
ably, so  thiit  cases  have  thus  been  accommodated.  There  are  other  cases,  however,  in 
which  it  ban  b(>en  necessary  to  execute  the  i)o\ver  with  which  the  Governor  fJeneral  is 
charged;  and,  in  circumstances  where  the  public  property  or  policy  of  the  Dominion 
might  be  affected,  the  instances  nre  less  infrequent.  But  the  Attorney  (Jeneral  refers 
to  the  reports  of  the  predeceaeor  in  office  of  the  undersigned  with  respect  to  the  Cobalt 
lake  and  Hydro-Electric  legislation  of  Ontario,  and  he  seems  to  regard  these  reports 
and  the  exorutive  action  founded  on  Ihem  as  nn  nbrogation  by  the  Dominion  of  the 
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right  to  iiivoki-  the  i)r(.'rop;iitiA-o  of  disallciwaiicc  for  a  cause  not  involviiiK  constitu- 
tional invalidity. 

Tlu'  undorsijjrned  cannot  acquicsco  in  this  view,  nor  can  ho  accept  these  proceed- 
ingts  as  impairing  the  constitutional  control  with  which  Your  Royal  Highness  i^ 
vested,  and  whicii  may,  the  undersigned  appreliends,  he  exercised  upon  any  ground 
which  should,  in  the  opinion  of  Your  Koyal  Highness's  Ministers,  mal<e  the  power 
effective  in  the  puhlic  interest,  ft  is  indeed  scarcely  conceivable  that  a  jiermancnt 
statutory  power  can  Ih>  modified  or  limited  hy  a  mere  executive  act,  and  it  seenw 
unreasonable  that  the  practice  which  has  bad  approval  from  the  very  beginning  of  the 
Union  should  be  thus  proscribed. 

The  undersigned  perceives  tliat  his  i>rodecessor  in  office  stated  with  considerable 
emphasis  the  view  that  the  Governor  General  should,  under  a  proper  administration 
of  his  prerogative,  bo  txpially  powerless  with  the  courts  to  remedy  an  abuse  of  legis- 
lative power,  but  the  undersigned  is  unable  to  follow  the  reasoning  which  led  to  this 
conclusion;  and,  while  he  has  the  same  desire  as  any  other  to  avoid  action  which 
would  infringe  the  autonomy  of  the  provinces,  or  embarrass  them  in  the  execution  of 
any  legislative  policy  which  they  may  within  their  powers  adopt,  he  nevertheless  coi,- 
siders  it  still  more  his  duty  to  see  that  these  powers  are  not  extended  beyond  their 
r-onstitutional  limits,  and  that  the  authority  reserved  to  Your  Royal  Highness  in  the 
common  interest  is  duly  maintained. 

The  undersigned  ventures  to  submit  the  above  remarks  with  regard  to  the  recent 
reports  of  hi>  ju'edecCssor  not  only  because  the  Attorney  General  relies  u\K)n  thej><> 
reports,  but  also  because  the  undersigned  entertains  a  strong  conviction  that  it  is  not 
intended  by  the  British  North  America  Acts  to  impose  any  restriction  upon  the  exer- 
cise of  the  ))owers  of  the  Governor  General  in  respect  of  disallowance,  and  because  the 
previous  practice  shows  that  it  wa-^  imt  considered  that  irivalidity  of  a  statute  was  a 
condition  of  the  power  to  disallow  it. 

The  undersign»?d  upon  careful  consi(''>ration  has  concluded  that  this  statute  can 
have  no  effect  as  to 'the  Crown  or  he  property  in  the  right  of  the  Dominion.  He 
considers  that  in  the  alwence  of  any  objection  on  behalf  of  the  riparian  proprietors 
of  the  province  it  may  be  justifiably  presumed  that  private  intereste  are  not  regarded 
as  seriously  prejudiced.  Moreover,  the  Government  of  Ontario  appears  to  attach 
great  importance  to  the  legislative  reversal  of  the  Court  of  Appeal  in  the  case  of 
Fveewatin  vs.  Kenora,  and  may  be  right  in  the  contention  that  it  is  desirable  in  the 
public  interest  of  the  Province  that  provincial  grant*!  should  be  construed  in  accord- 
ance with  the  law  as  declared  by  this  statute.  Tn  these  circumstances  the  under- 
signed has,  with  much  heeitation,  reached  the  conclusion  that  his  duty  may  be  not 
inadequately  discharged  by  the  submission  of  the  fci-egoing  observations  for  the 
approval  of  Your  Royal  Highness. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  fraiis- 
initted  to  the  l,ientenant  Governor,  for  the  information  of  bis  Government. 

Humbly  submitted, 


CHAS.   J. 


DOHKRTY, 

^finis^l^f  nj  Jiisticr. 


Cui'V  iif  an  Order  in  (^ouncil  ajjprrvid  by  TIi^  Honour  the  Lieutenant  Covernor.  the 

ir.ih  d;.y  of  :Mar.'h.  A.D.  1912. 

The  Committee  of  Council  have  bad  under  consideration  the  report  of  the 
Honourable  the  Attorney  General,  dated  16th  March,  1912,  on  the  subject  of  the 
report  of  the  Honourable  the  Minister  of  Justice  with  reference  to  Chapter  (1  of  the 
Statutes  of  this  Province  of  the  year  1911,  entituled  "An  Act  for  the  Protection  of 
the  Public  Interest  in  the  bed  of  Navigable  Watei-s." 
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The  Comiriittee  concurring  in  the  report  of  the  Attorney  (ieueral  advise  that  the 
same  be  adopted  and  that  a  copy  thereof  be  forwarded  to  the  Honourable  the  Secre- 
tary of  State,  Ottawa,  for  the  coneideration  of  His  Royal  Highness  the  Governor 
'ioneral  in  Council. 

Certified, 
^  J.   LONSDALE    CAPREOL, 

Clerk   Executive   Council. 


It 


To  Hifi  Honour  '  ' 

The  Lieutenant  (Jovernor  in  Council: —  .         ■ 

The  undertiigned  has  had  under  consideration  the  report  of  the  Honourable  the 
Minister  of  Juetice  with  reference  to  Chapter  0  of  the  Statutes  of  this  Province  of 
the  year  1911,  intituled  'An  Act  for  the  Protection  of  the  Public  Interest  in  the  bet! 
of  Navigable  Water.s,"  which  after  reciting  the  2nd  section  of  the  Act,  is  as  follows: — 

"This  i)rovision  applies  to  titles  generally  and  it  appear.?  to  have  retroactive 
intention  to  revest  in  the  Crown  the  bed  of  watere  or  streams  which  had  been  previ- 
ously granted.  No  compeu-sation  is  provided  nor  ie  there  any  recital  in  explanation. 
The  undersigned  reserves  further  comment  pending  communication  with  the  Govern- 
ment of  Ontario  at^  hereinafter  recommended." 

"'  As  to  Chapter  6  the  undersigned  recommends  in  view  of  the  very  exceptional 
character  of  the  legislation  tiiat  enquiry  be  made  of  the  Lieutenant  Governor  of 
Ontario  as  to  the  reasons  which  are  thought  to  justify  the  statute  in  its  retrospective 
effect." 

'J'hc  undcii-igned  reconimendt?  that  tiic  (iovenin)i'nt  of  Canada  should  be  respect- 
fully informed  tiiat  the  Government  of  Ontario  regrets  it  is  again  called  upon  to 
defend  the  right  of  a  Provincial  Legislature  within  the  limits  of  the  t-ubjects  and  the 
area  prescribed  by  section  92  of  the  British  Nortli  America  Act  to  enact  such  laws 
as  it  may  deem  expedienc.  This  is  a  right  which  was  recognized  after  full  considera- 
tion by  the  Government  of  Canada  in  dealing  with  the  Act  (i  Edward  VII,  Chapter 
12,  relating  to  Cobalt  l^ake,  and  in  dealing  with  the  Act  8  Edward  VII,  chapter  22, 
relating  to  the  Hydro-Electric  Power  Commission  of  Ontario. 

The  undersigned  further  recommends  that  the  attention  of  the  Government  of 
Canada  should  be  again  called  to  the  opinion  expres.sed  by  the  Judicial  Committee 
of  His  Jlajesty's  Privy  Council  in  Hodge  vs.  The  Qiieon,  1883,  9  A.C.  117,  that 
"  when  the  British  North  America  Act  enacted  that  there  .-iiould  be  a  Legislature 
for  Ontario  and  that  its  Legislative  Assembly  should  have  exclusive  authority  to 
make  laws  for  the  Province  and  for  Provincial  purposes  in  relation  to  the  matters 
enumerated  in  section  92,  it  conrerred  powers  not  in  any  sense  to  he  exercised  by  dele- 
gation from  or  as  agents  of  the  Imperial  Parliament  but  authority  as  plenary  and  ar 
ample  within  the  limits  prescribed  by  section  92  as  the  Imperial  Parliament  in  the 
plentitude  of  its  powers  possessed  and  could  bestow.  Within  tluwe  limits  of  subject-s 
and  area  the  Local  Legislature  is  supreme  and  has  the  same  authority  as  the  Imperial 
Parliament,  page  13.2,  and  to  the  opinion  of  the  Judicial  Committee  in  Attorney 
General  of  Canada  vs.  The  Attorney  General  of  Oiuario,  1H98,  A.C.  700,  expressed 
in  answer  to  a  suggestion  by  Counsel  that  the  power  of  the  Dominion  Parliament  to 
legislate  in  relation  to  fisheries  might  be  abused  so  as  to  amount  to  a  practical  con- 
fiscation of  property,  that  the  suggestion  did  not  warrant  the  imposition  by  the  courts 
of  any  limit  uiwn  tiie  absolute  power  of  legislation  conferred.  The  supreme  legisla- 
tive power  in  relation  to  any  subject  matter  is  always  capable  of  abuse,  but  it  is  nut 
to  he  assumed  that  it  will  be  improperly  used,  and  if  it  is  the  only  remedy  is  an  appeal 
to  those  by  whom  the  Legislature  is  elected — i)age  713. 

The  undersigned  also  recommends  that  His  Honour  the  Lieutenant  Governor 
should  be  advise<l  to  conmiunieate  to  the  Government  of  Canada  the  respectful  pro- 
tii^t  of  tlie  Government  of  Ontario  against  the  apparent  assumi^tion  by  the  Govern- 
ment of  Canada   of  tiic  rigiit   to  call   upon   a  i'rovini'ia]    liCgislatuve  to  justify   to   it, 
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the  {Hjlicy,  expoili«;iic'y,  propriot.v  or  justice  of  any  law  which  within  the  limits  as  to 
■*ubjectfi  and  area,  prescribed  by  stx-tion  02  of  the  Briti,«h  North  America  Act  and  in 
the  exercise  of  the  exclusive  sovereignty  with  whicii  it  is  invented  that  Legislature 
has  chosen  to  enact,  or  the  constitutional  right  to  disallow  such  a  law  because  in  the 
opinion  of  the  Government  of  Canada  on  its  policy,  expediency,  pr<:ii)riety  or  justice  is 
open  to  objection. 

The  possession  by  the  Government  of  Canada  of  such  a  power  in  the  opinion  of 
the  undereigncd  would  mean  the  sul)s(itution  for  the  judgment  of  the  people  of 
Ontario  as  tlie  final  arbiters  the  judgment  of  a  body  in  no  sense  representative  of 
and  having  no  responsibility  to  the  people  of  Ontario,  and  a  return  to  the  system  of 
fiovernment  which  obtained  before  the  establishment  of  responsible  Government  in 
Canada,  and  it  would  ako  mean  that  instead  of  the  legislative  authority,  of  the  J'ro- 
vincial  Legislature  being  within  the  limits  and  the  area  prescribed  by  section  92  of 
the  British  North  America  Act  supreme  authority  would  belong  to  the  Government 
of  Canada. 

In  order  that  the  reason  which  imluced  the  (iovernment  of  Ontario  to  promote 
its  Legislature  to  enact  the  law  in  (luestion  may  appear  of  record,  the  undersigned 
begs  to  state  them  as  follows:— 

Until  the  decision  to  the  contrary  of  the  Court  of  Appcjil  in  Keewatin  vs. 
Ivenora,  liK)i8,  Hi  O.L.ll.  184,  there  was  an  unbroken  line  of  judicial  opinion  as  well 
iis  the  decision  of  Anglin  J.  in  that  cuse  reported  in  1906,  13,  O.l^.K.  237,  in  favour 
of  the  view  that  the  settled  law  of  this  Province  was  as  it  is  by  the  Act  in  question 
declared  to  be  and  as  will  be  seen  from  the  judgment  of  Anglin  J.,  pp.  258-9,  there 
was  also  an  uid>roken  lino  of  judicial  opinion  if  not  of  judicial  decision  contrary 
also  to  the  opinion  of  the  Court  of  Appeal  that  the  Imperial  Act  of  1792  introduced 
into  this  Province  only  such  portions  of  the  English  Connnon  Law  as  were  reason- 
abb'   applicable   to   its  conditions. 

Among  the  expressions  of  judicial  opinion  as  to  the  lirst  of  these  propositions 
to  which  reference  may  be  made  are: — 

].  The  opinion  of  Sullivan  J.,  in  Parker  v.  Elliott  (1851),  1  IT.C.C.P.  470),— 

"  The  law  is  well  settled  in  England  as  to  the  property  in  the  land  covered  by 
sea  wat«r.  It  belongs  to  the  Crown.  The  same  rule  prevails  regarding  all  creeks 
and  arms  of  the  sea,  and  all  navigable  rivers  up  to  the  point  where  the  tide  rises. 
A  different  rule  is  however  held  to  be  in  force  upon  all  English  rivers  above  the  tide 
waters.  There  may  be  rights  of  public  highway  upon  navigable  rivers  above  the  rise 
of  the  tide,  but  the  land  covered  by  the  water  of  the  river  above  the  tide  water  is  held 
to  belong  to  the  riparian  proprietors.  Those  having  then  boundaries  on  each  side 
having  property  in  the  bed  of  the  river  to  the  middle  or  thread  of  the  stream.  How- 
ever inapplicable  this  rule  may  be  to  such  rivers  as  the  St.  Lawrence  and  Ottawa, 
and  more  especially  to  the  great  lakes,  to  such  waters  as  Lake  Simcoe,  Lake  St.  Clair, 
or  even  to  the  Rice  Lakes,  we  have  no  common  law  to  guide  na  but  that  of  England; 
and  it  would  seem  to  follow  that  the  plaintiff,  as  rii)arian  proprietor  of  Lot  24  is 
entitled  to  all  the  land  covered  with  water  to  the  Provincial  boundary  line  in  the 
middle  of  Lake  Ontario,  and  the  consequence  would  l>e  that  any  accretion  of  land 
from  the  waters  of  the  lake,  whether  in  the  shape  of  islands  or  otherwise,  would 
belong  to  the  riparian  proprietor.  Indeed  all  existing  islands  at  the  time  of  con- 
cession from  the  Crown,  would  follow  the  same  rule,  and  the  bank  or  spit  of  land 
now  in  question  would  belong  to  the  plaintiff  or  proprietor  of  lot  24,  whether  it  was 
cast  up  before  or  after  the  grant,  without  reference  to  the  description  in  the  patent. 
I  am  of  opinion  however  that  if  the  question  comes  to  be  settled  without  legislative 
interference  in  this  country  that  our  great  rivers  and  lakes  will  not  be  held  to  be  of 
the  description  of  such  waters  as  in  England  are  above  the  rise  and  fall  of  the  tide; 
all  the  practice  of  the  land-granting  departments  in  the  country  show  a  different 
impression  to  have  prevailed  in  all  our  harbours,  and  even  upon  the  interior  lakes 
water  lots  have  been  granted  outside  of  the  land  of  the  riparian  proprietors,   and 
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island*!  such  n**  Burnliart's  Islaiul  in  tlip  St.  Lawrence,  Wolfe  I»;laii(l,  the  whole  i>f 
the  Thousand  Island*,  the  Allumette  and  Calumet  islands  in  the  Ottawa,  islands  in 
the  Detroit  and  St.  ("lair  strait*;  and  all  otliens  siniilarl.v  situated  have  been  treated 
aa  belonging  to  the  Crown,  notwitlit-tanding  grants  on  the  shore  to  riparian  proprie- 
tora,  so  that  either  the  rule  of  the  common  law  of  Enjiland  lun*  been  by  common  and 
universal  interpretation  mast  rea,*onabl,y  held  not  to  appb'  to  the  lake«  and  grejit 
rivers  of  Canada,  or  else  the  whole  of  the  lands  of  riparian  proprietors  being  held 
under  grant  from  the  Crown  containing  boundaries  defined  in  writing — these  bound- 
aries when  running  to  the  water'e  edge,  the  bank  of  the  water,  the  lake  or  the  river, 
must  be  taken  to  e.xtend  no  further  and  to  leave  the  land  covered  with  water 
ungranted  and  the  property  of  the  Crown.  Tt  appears  to  me  therefori'  tliat  we  must 
liold  the  grant  now  in  question  to  extend  to  the  e<lge  of  the  land  and  no  farther." 
1  C.P.,  pp.  4H8,  489  and  490. 

2.  The  opinion  of  Kichards  J.  in  Cage  v.  Eate,^  C18.>8),  7  r.C.C.P.  Hi".,  ns 
f oUowb : — 

"If  we  hold  that  the  rule  of  the  common  law  a.s  to  the  tlux  and  reflu.x  of  the 
tide  being  necessary  to  constitute  a  body  of  water  a  navigable  stream  or  river  in  this 
country,  then  oui  great  lakes  and  rivers  flowing  for  hundreds  of  miles,  which  in 
many  places  along  their  counse  are  the  boundary  and  common  highway  between  this 
Province  and  a  foreign  country,  must  be  considered  as  subject  to  the  incidents  of 
small  inland  streams,  flowing  for  comparatively  a  short  distance  in  a  country  like 
England  and  subject  lo  exclusive  rights  of  fishing,  etc.,  which  may  be  granted  by 
the  Crown  to  the  proprietors  of  adjacent  land,  or  other  rights  which  there  vest  in  the 
owners  of  the  soil  adjacent  to  the  shores  of  these  streams.  The  opinions  expressed 
by  the  learned  Judges  of  the  Common  Pleas  in  Parker  et  ux  v.  Elliott  (1  TJ.C.C.P. 
470)  although  not  expressly  det-iding  this  point  seem  to  me  to  lead  to  the  conclusion 
at  which  we  have  arrived,  that  the  rule  of  the  common  law  as  to  the  flux  nnd  reflux 
of  the  tide  being  necessary  to  constitute  a  body  of  water  a  navigable  riv'  does  not 
apply  to  a  case  like  the  present."    pp.  119,  120. 

8.  The  opinion  of  Wilson  J.  in  Keg.  vs.  Sharp  U'StJQ),  5  P.R.  IvlS,  who     lys:— 

"  The  case  of  Parker  vs.  Elliott  (1  C.P.  4T0)  and  Gage  v.  Bates  (7  O.P.  116) 
determine  '  that  tiie  rule  of  the  conrmon  law  as  to  the  flux  and  influx  of  the  tide 
being  necessary  to  c<instit\ite  a  body  of  water  a  navigable  river"  does  not  apply  to 
a  ca.se  like  the  present,  and  that  these  great  lakes  are  not  to  be  considered  in  the  same 
light  as  the  small  inhuul  streains  in  England"  and  treats  it  as  settled  law  that  "the 
lakes  here  arc^  not  governed  by  the  law  applicable  to  the  small  waters  in  England" 
p.   140. 

4.  The  jndunient  of  the  Court  of  Common  Pleas,  delivered  by  Gwynne  J.,  in 
Dixon  v.  Snetsinger  (1873),  2.']  I'.C.C.P.  235,  who  apparently  refers  with  approval 
to  what  was  said  by  Sullivan  J.  in  Parker  v.  Elliott  by  Maeauley  C.  J.  in  Kegina  v. 
Meyers,  and  by  Richards  J.,  in  (iage  v.  Bates,  and  the  holding  of  the  Court  in 
Attorney  General  v.  Perry. 

The  opinion  of  Strong  J.  in  Keg.  vs.  Robertson  (1882),  6  S.C.R.  52,  at  p.  129. 

5.  The  opinion  of  Wilson  C.  .1.  in  Wariu  v.  The  London  and  Canadian  (1S85), 
7  C.K.  7<JC,  that  the  Crov/n  "  is  the  owner  of  the  soil  in  these  large  lakes  just  as  much 
-so  as  it  is  in  the  soil  of  the  sea  and  in  the  rivers,  where  there  is  the  ebb  and  flow  of 
the  tide,  and  also  of  the  soil  in  the  hays  of  the  lakes  as  part  of  the  same,  at  any  rate 
of  such  of  them  as  are  navigable" — p.  722. 

"It  is  clear  the  proprietors  of  land  on  the  shores  of  these  lakes  do  not  own  the 
soil  ad  filum  aquae,  and  I  adopt  without  hesitation  the  law  laid  down  by  the  American 
cases  referred  to  in  Gould  on  W^atei-s  "  p.  723  .  ..."  I  merely  eay  that  by  the 
common  law  in  such  lakes  as  these  are  here  the  Crown  has  in  my  opinion  the  pro- 
prietory right  to  soil  of  the  lakes  " — p.  724. 

6.  The  opinion  of  Burton  J.  A.  in  Ratte  v.  Booth  (1887),  14  A.R.  419,  af5rme<l 
15  A.C.  188.     "I  think  the  answer  to  that  contention  is  to  be  fuutid  in  the  judgment. 
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of  Mr.  TimtHo  (.wvinus  in  Dixon  vs.  Sneteingor  (23  C.P.  285),  whore  tl.o  question 
of  the  r.f^hts  .)t  ripariiiii  i-roprietors  on  the  banks  of  our  great  lakes  and  navigablr 
riveiv  was  nmeli  discussed,  and  the  cout-Iusion  arrived  at  that  the  b«I  of  such  river 
does  not  pass  under  the  rule  of  the  eommon  law  of  England  ad  medium  Hlum  aquae 
to  the  riparian  iiroprietors,  out  i^  vested  in  the  Crown  for  the  wo,  benefit  and  enj^.v- 
ment  of  the  pubhe  in  the  waters  tlowing  over  it. 

"A  grant  of  laiidb  on  the  .«ide  of  non-navigable  streams,  in  the  absence  of  evi- 
dence to  the  contrary,  conveys  the  soil  of  the  bed  to  the  middle  of  the  stream,  on  tlic 
other  hand,  any  grant  of  land  by  the  (>owu  on  the  banks  of  a  navigable  river  like 
the  Ottawa,  would  prima  facie  be  boun.ied  by  the  edge  of  -le  stream.  It  requires  an 
absolute  grant  of  tlie  bed  of  the  stream,  there  being  no  presumption  of  law  in  such 
a  cnee  that  the  ownerehip  of  the  bed  <.f  the  river  gory  along  with  the  ownership  of 
the  shore,  —pp.  -l.^S.-Jf^O.  ' 

Tj  i','^''o"^''"'"''  "*'  ''^"■""-  ^'-  •^•'  '•"'"•"••red  in  l)y  Sedgwick  and  Taschcrenu.  in 
Barthel  v.  Scottan  (189.5),  24  S.C.R.,  3fi7. 

"There  can  be  no  doubt  that  situate  as  this ib  on  large   iiavi'-ibh> 

river,  nnd  international  waterway,  the  water's  edge  forms  tlie  western  Iwundary  A 
grant  of  hnid  bounded  by  the  banks  or  edges  of  such  streams  does  not  extend  to  the 
niiddlo  or  thread  as  is  the  caee  where  lands  described  as  so  limited  lying  on  the  banks 
of  non-navigable  rivers  are  granted"  p.  370  .  .  .  and  that  "  it  is  probable  that 
the  parties  were  under  a  mistaken  impression  as  to  the  law  and  supposed  that  the 
samo_  rule  whidi  applied  to  grants  of  land  in  non-navigable  waters  were  applicable 
to  this  land." — p.  373. 

8.  The  opinion  of  Strong  C.  J.  in  tlie  Provincial  Fisheries  Case  (18AJ5)  26  S  C  K 
■MO,  at  p.  520. 

"Nor  do  I  think  the  rule  in  (luestion  applies  even  to  such  rivers  as  are  specific- 
ally mentioned  m  the  first  question  propounded  to  us,  or  other  non-tidal  rivers  which 
are  de  facto  navir  jle.  It  appears  from  several  <>ases  decided  in  the  Courts  of  the 
i  rovinee  ot  Ontario  that  such  lak«.  and  rivers  are  to  be  coiisidered  navigable  waters 
and  that  the  rule  ot  the  English  law  as  to  navigable  tidal  waters  applies  to  them.  I 
refer  particular.y  to  the  cases  of  Parker  v.  Klliott,  The  Queen  v.  Meyers,  The  Queen 
v    A    ert   Sharp,  Gage  v.   Bates,   and   Dixon   v.   Snetsinger"— p    ,520  In 

the  ^-ase  of  non-navigable  waters  riparian    proprietors    on    one   side   whose'  grants 
are  bounded  by  the  stream  are  entitled  to  the  property  in  the  bed  of  the  river  to  it. 
middle  thread.     This  rule,  however,  is  not  applicable  to  the  great  lakes  of  Canada 
and  to  rivers  which  are  de  facto  navigable,  for  the  reasons  given  in  the  Ontario  cases 
before  cited." — p.  521. 

And  to  these  may  be  added  the  cases  of  Reg.  v.  i%ers  (1853),  3  TJ.C.C.P.  305- 
is  UCCpIs?:  1  K  ^'^^^'  I'V^-CR.  5^2;  Attorney  General  v.  Perry  (1864)! 
-vC  ^^'  '  "''  Keewatin  v.  Kenora  (190G),  13  O.L.R.  287  and  ]C  O.L.R  18^ 
The  Department  of  Crown  Lands  had  always  acted  upon  the  view  that  the  law 
was  as  It  IS  by  the  Act  in  question  declared  to  be,  and  many  patents  had  been  issued 
for  lands  bordering  on  navigable  waters  on  the  faith  of  that  being  the  law,  and  if 
these  patents  are  to  be  construed  according  to  the  law  as  laid  down  by  the  Court  of 
Appeal,  those  claiming  under  them  will  be  entide.1  to  rights  which  were  not  intended 
to  De  granted. 

Many  private  transactions  had  taken  place  on  the  like  faith  and  thev  would  bo 
similarly  affected. 

Very  many  water  lots  had  also  been  granted  by  the  Crown  on  the  faith  of  the 
law  being  as  it  ,s  by  the  Act  in  question  declared  to  be,  and  millions  of  dollar'  had 
been  expended  upon  them  in  the  same  fowh,  and  the  titles  to  these  lots  wi  h  he 
improvements  upon  them  would  have  bee.i  placed  in  jeopardy  if  the  grants  were  to 
be  interpreted  according  to  the  view  of  the  Court  of  Appeal  in  the  Kenora  casl 

n  view  of  the.se  considerations  and  of  the  well  recognized  principle  of  English 
law  that  a  decision  of  long  standing,  affecting  the  law  of  real  property  whrch  lias 
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remained  unimpiigned  and  on  the  faith  of  whioli  jji-operty  may  have  been  acquired, 
'vill  not  be  overruled  even  if  tlie  Court  which  is  asked  to  overrule  it  may  be  of 
o^iinion  that  the  decision  was  wrong,  the  legislation  is  not  only  expedient  but  just, 
and  in  the  opinion  of  the  undereigned  is  not  open  to  objection  as  being  either 
ex  post  facto  or  retroactive  legiislation,  from  which  it  radically  difJers  in  that  it  in 
but  declaratory  of  that  which,  until  the  decision  of  the  Court  of  Appeal,  was  uni- 
versally accepted  as  being  the  law. 

Evidentb  imprctsed  with  the  extraordinary  consequences  which  would  flow 
from  the  decision  of  the  court  that  the  rule  of  the  English  Common  Law  was  applic- 
able prima  facie  at  all  events  to  land  bordering  on  the  great  lakes  and  international 
rivers  the  Chief  Justice  of  Ontario  exprceced  the  view  that  the  presumption  would 
ae  to  such  waters  be  not  difficult  of  rebuttal,  16  O.L.R.  190,  but  this  view  appears 
to  be  opposed  to  that  of  Lord  MacK  lughten  expressed  In  the  recent  case  of  Jchnston 
vs.  O'Neill,  l&ll,  A.C.  553,  where  after  referring  to  two  propositions  of  law  laid 
down  by  one  t)f  the  Judges  in  the  Court  of  First  Instance,  one  of  which  was  that  the 
Crown  is  Mot  of  common  right  entitled  to  the  soil  or  water  of  an  inland  navigablt^ 
lake,  that  learned  Law  Lord  says  "  these  proixisitions  were  accepted  by  the  Court  of 
Appeal.  They  were  only  faintly  questioned  at  the  }3ar.  Speaking  for  myself  T  heard 
no  argument  tending  in  the  slightest  degree  to  shake  their  autiiority.  1  tiiink  the.v 
are  incontrovertible.  1  may  add  that  in  my  opinion  there  can  be  no  difference  in 
this  respect  bet'ween  a  small  lake  and  a  lake  so  large  that  it  may  be  termed  an  inland 
eea.  Tn  this  country  one  and  the  same  law  applies  to  inland,  non-tidal  waters,  what- 
ever tlie  size  of  the  water  space  may  be." 

If  this  be  the  common  law  of  England  it  is  not  necessary  to  i)oint  out  the  extra- 
ordinary consequences  that  would  in  tho  case  of  a  grant  of  land  bordering  on  one  of 
the  great  lake*  or  rivers  of  this  Province  flow  from  a  decision  that  the  law  is  applic- 
able to  Ontario. 

It  ie  perhaps  unnecossa.y  to  add  that  while  the  question  of  whether  or  not  com- 
pensation is  to  be  given  for  property  taken  for  public  use  is  to  be  determined  by  tiie 
Legislature  by  which  tiie  law  is  enacted  and  by  it  alone.  Florence  Mining  Oo.  vs. 
Cobalt  Lake  Mining  Co.,  1908,  18  O.L.H.  i}75,  at  page  279,  persons  where  technical 
right.s  (on  the  assumption  that  the  decision  of  the  Court  of  Appeal  was  right)  may 
be  affected  by  the  Act  in  question  has  in  the  opinion  of  the  undersigned  neither  in 
i'(iuity  nor  in  morals  any  right  to  be  compinisated  for  any  lose  by  thcTn. 

The  whole  subject  of  disallowance  is  dealt  with  very  fully  in  a  report  of  the 
Attorney  Genend  for  Ontario  adoi)ted  by  Order  of  the  Lieutenant  (Jovernor  in 
Council,  the  Ttli  day  of  December,  19(M).  a  copy  of  which  rcjiort  was  triinsmitted  in 
a  covering  despatch  bearing  date  the  7th  da;,  of  December,  1909,  to  the  Honourable 
the  Secretary  of  State  for  "onsideration  by  the  Governor  General  in  Council. 

In  this  report,  particular  attention  is  called  to  a  speech  made  by  the  Honourable 
A.  B.  (now  Sir  Allen)  Aylesworth,  at  that  time  Minister  of  Justice,  delivered  on  the 
l8t  day  of  March,  19(V,),  in  the  House  of  Commons,  and  the  said  report  contains 
copious  quotations  therefrom. 

Attention  is  also  directed  to  the  report  of  the  Minister  of  Jufitico  to  His  Excel- 
lency the  Governor  Genenil,  dated  29tli  day  of  March,  1»10,  and  approved  by  Hie 
Excellency  tlie  Governor  General  in  CJouncil  on  15th  April,  1910. 

J.   J.  FOY, 

1,  Attoinefj   (ieneniL 
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2    GEORGE    V.    1912 

CApprorr,!  2',  Ai>rl1.  lOl.i.) 

OKI'MiTMRNl    i<V   JrSTUK,   OTTAWA.    1st   Miircli,   llMo. 

7'-/  //(.s-   lioi/iil  Hi(//i)h'Ks  tlir   (iorrinnr  (ivnvnil  hi   Council: 

The  undernifiiied  has  had  under  consideration  (he  Statutes  of  the  Legislature  of 
Ontario,  passed  in  the  second  year  of  His  Majesty's  reign  1912,  and  received  by 
the  ."secretary  of  State  for  Cauadi*  on  14th  ilay  la«5t.  Many  of  thc^e  statutes  arc 
revisinns  or  eoiisolidations  of  the  cxiiitinu'  statutes  of  Ontario.  Some  of  these  contain 
jiruvision«>  which  are  iu  tiu^  opinion  of  the  undersigned  ultra  vivps  or  <iuestionable, 
hut  as  tiurie  cnaclini'uts  already  find  phu-e  iu  the  statutes  it  doeis  not  appear  that 
any  useful  j)nrp(~c  would  he  served  hy  considering  the  exercire  of  the  power  of  dis- 
allowance with  respect  to  them.  The  un<lersigned  consider.;  thereft)re  that  the  legis- 
lafiuu  of  the  year  nmy  lie  Icfi  to  siicji  operation  a^  it  uuiy  linve.  subject  to  the  coni- 
nicnfo  herein  >iat(Ml. 

Chapter  h--intitule(i  "An  .\ct  to  amend  The  -Mines  .Vet  of  Ontario." 
Oi)jections  iiavc  lieen  made  to  rionu-  of  the  provisions  of  tliib  Act.  A  petition 
li  .-  heen  ncciveil  from  the  Solicitors  of  tlie  ')ruunnond  Mines,  Limited,  and  George 
I'ldward  Drununond  i»raying  for  disallowance  on  the  gvound  that  section  28  interferes 
with  navigation,  and  the  petiti(uu'rs  api)-eheud  that  the  power  which  this  provision 
innl'cspes  to  <MinF(>v  may  he  exercised  wiih  ret^pect  to  Kerr  Lake  in  the  District  of 
Xipir-sinfi,  wliicli  is  rai<l  to  he  a  mivigable  body  of  water  in  which  the  p'titioners  are 
interested. 

Upon  reference  of  tile  petition  to  tlie  Lieutemuit  (iovernor  of  Ontario  he  reports 
in  effect  that  it  is  not  the  intention  of  the  Act  to  interfere  with  navigation;  that  the 
|)rovision  in  <|nestion  hap  its  application  to  matters  within  tlie  legislative  authority 
of  the  Province,  and  that  it  is  not  to  he  prcpiumed  to  carry  any  extra-provincial  intent. 

The  undersigmd  observes  moreover  that  any  attempt  which  might  be  made  to 
iiichiiie  under  tlie  authority  of  this  ^tiitnte  workt;  which  would  interfere  with  naviga- 
tion may  be  restrained  hy  the  courts  in  proper  profeedingti. 

J-'or  tliese  reasons  the  undersigned  does  not  consider  that  he  tshouhl  recommend 
the  disallowanc«<  of  this  Act. 

C:hapter  l+5~ii.tiioled  "A,,  Act  re.*pecting  Tiie  St.  Catharines  General  and 
.Marine  Hcepital."' 

It  's  recited  t'lat  this  hoe.i)ital  was  incorporated  by  Chai)ter  107  of  the  Acts  of 
the  I'arliamenv  of  the  late  Province  of  Canada,  jiassed  in  the  twenty-ninth  year  of 
Iler  late  AfajescyV  re-'uii,  and  tiie  purpose  of  the  Act  is  to  enlarge  the  powers  of  the 
coritoration  witl.  veH|)eet  to  the  ac(iuisition  of  lands,  the  borrowing  of  money  and  the 
niaintcnauce  of  a  school  for  nurses.  Jf  thi«  hospital  he  as  its  corporate  name  indi- 
cate*) a  marim>  hospital,  the  Act  would  seem  to  he  utlra  rircn  of  the  local  legislature 
to  pa.ss  because'  the  otahlishment  and  maintenance  of  nuirine  hrspitals  is  by  the 
Mritish  Ni^rtii  Anieriea  Act  entrusted  to  the  Parliament  of  Canada.  The  iindei-nigned 
rocommendrt  tlieref.ire  that  this  (|Ucstion  he  further  considered  liy  the  local  authori- 
tic*;. 

The  undirsigned  recommends  that  a  copy  of  this  report,  if  apitroved,  he  traut^- 
niitted  to  the  l-ientetuint  (ioveru<u'  of  Ontario,  for  the  iiiformati<m  of  his  Govern- 
ment. 

^  Ifundily    submitted, 

ClfAS.  .1.  DOHKHTV,     '  ,i    r- 
■        '  Minislfi   i,f  Jusf'tof. 
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3-4    OEOBOE    V,    1913 

(Approved  37  Xoveinhcr,  WIS.) 

Dki'artment  of  Justu-k,  Ottawa,  18th  Novcmhor,  1913. 
To  IJis  IliHinl  II ii/lnii'ss  the  (lorcrnor  General  in  Council: 

The  iimli'isii-iuHl  has  had  under  consideration  the  Statute*  of  the  Lesisluture  of 
Ontario,  passed  in  flip  third  and  fourth  yeai-6  of  His  Majesty's  reign,  1913,  and 
received  by  the  Secretary  of  State  for  Canada  on  23rd  May  hist,  and  he  is  of  opinion 
tiiiit  the^c  (itatutcv  may  he  left  to  stu-h  operation  as  they  may  have. 

The  undersigned  observes  tiiat  nuiny  of  tiie  Public  Actu  in  this  volume  contained 
are  consolidntions  or  re-enactnu'iits  of  existing  hnvs  of  tlu'  province,  and  theee  may 
remain  .  ubject  to  tiie  coniments  wliich  were  made  thereon  hy  the  Ministers  of  Justice 
in  their  reports  upon  the  oriKinal  ena<'tmentr*. 

'J'lie  undersigned  reconunends  tliat  a  cojiy  of  this  report,  if  approval,  he  trans- 
mitted tn  the  Lieutenant  (Jnvernor  of  Ontario,  for  tiic  information  of  liis  Oovorn- 
mcnt. 

Ifiimbly    submitted. 

CUAS.  ,1     DOIIKKTV, 

MinLsfer  of  Justice. 


4    GEORGE    V,    1914 

•,    (Aiiiu'iii'il  Jl  Xorniihcr.  lUI).! 

Dki'aht.mknt  i)K  . J isTKi:.  Canaua,  Ottawa,  lOtii  November,  1914. 
To  lli.'i  /Id/ml  lliylnn'.ss  the  (lorrnior  (Irnerol  ill  Coitiril: 

The  undersigned  iuis  had  under  consideration  tiie  Statutes  (.f  tiie  i-egislature  of 
Ontaru),  passed  in  tlie  fourth  year  of  His  Majf^sty's  reign  (1914);  nn-eiVed  by  the 
Secretary  of  State  of  (\,nada  (m  27tii  May,  19U,  and  lie  is  of  opinion  that  'these 
Statutes  may  be  l»>ft  to  such  oj)eration  as  tiiey  may  have. 

The  undersigned  recomnu-nds  that  a  vopy  „f  this  report,  if  ai)i)r,.ved.  be  trans- 
mitted to  tli(.  Lieutenant  (Jovern.u-  of  Onfari...  fur  tii.-  information  of  His  Oovern- 
ment. 

Humbly  submitted, 

CHAS.  ,r.  DOHKKTV, 

,,  ,      ,  ''  }fi.nisfer  of  .hisdce.    '  "' ■ 
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.    *     ,  5    GEORGE    V,    1915  .       '[ 

(Approved  ^8  April,  RW.) 

Departmknt  dk  Justice,  Ottawa,  2(lth  April,  191(5. 

'I'o  Jl in  Royiil  Highness  the  Governor  Oenernt  m  Council: 

The  undersigned  has  lutd  under  consideration  the  Statutes  of  the  Legislature  of 
Ontaru,,  passed  in  the  Fiftli  year  of  His  Majesty's  reign.  191.",,  and  received  by  the 
Secretary  of  State  for  Canada  on  28th  April  last,  and  lie  is  of  opinion  that  the- 
•tufutes  may  be  left  to  such  operation  as  they  may  have. 


iiii»wii<iniiMi-mminmiiiiiiu.-.- 
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Chapter  45,  intitulet]  "An  Act  respecting  tlic  Board  of  Trustees  of  the  lioman 
Catholic  Separate  Schools  of  tlie  City  of  Ottawa,"  must,  however,  be  the  subject  of 
special  consideration. 

A  great  number  of  petitions  and  representatitnis  have  been  nnide  with  respect  to 
this  legislation,  many  of  th?ni  very  numerously  signed,  on  behaif  of  ecclesiastical  and 
municipal  authorities  an<l  of  individuals,  and  these  have  been  the  sid>.iect  of  careful 
•consideration,  not  only  by  reason  of  the  imiwrtancc  and  public  inten>st  attache<l  to 
the  matter  concerned,  but  also  on  account  of  the  respectable  and  dignified  status  or 
|)ostion  in  the  community  of  those  who  join  in  the  submissions.  Among  the  petitions 
there  is  one  from  the  "  Board  of  Trustees  of  the  Roman  Catholic  Separate  Schools  of 
theCityof  Ottiiwa,()n  its  own  behalf  and  <m  beiialf  of  numerous  Boards  of  Trustees  of 
Roman  Catholic  Separate  Schools  in  the  Province  of  Ontario,  and  on  behalf  of  sup- 
porters of  Koman  Catholic  Separate  Schools  in  the  said  City  of  Ottawa  and  tin-ough- 
out  the  said  Province,"  in  which  the  petitioners  i)ray  that  the  said  Chai>ter  45  nuiy 
be  disallowed  for  reasons  which  arc  very  elaborately  set  forth  and  discussed,  and 
which  include  the  reasons  of  the  other  petitiom-rs.  These  will  be  considered  in  this 
report. 

The  Act  proceeds  upon  a  preamble  or  narrative  setting  forth  the  motive  of  the 
legislation  which  may  be  advisedly  cpioted  in  full,  since  the  facts  therein  narrated  are 
not  disputed  by  the  petiticms.     It  is  as  follows:— 

Whereas  an  action  is  now  pending  in  the  Supreme  Courts  of  Ontario  in 
which  one  R.  Mackell  and  other  supporters  of  the  Separate  Schools  in  the  City 
of  Ottawa  are  plaintiffs  and  the  Board  of  Trustees  of  the  Roman  Catholic 
Separate  Schools  for  the  City  of  Ottawa  is  defendant,  in  which  action 
the  said  Board  is  contending  that  Regulation  Number  17  of  the  year 
1912  and  Number  17  of  the  year  1913  made  by  the  Minister  of  Education 
were  tdtm  vires  of  the  Province  under  the  British  North  America  Act,  and 
that  the  Pr.nince  had  no  legislative  authority  under  the  said  Act  to  regulat.i 
the  use  of  French  as  a  language  of  instruction  and  conununication  in  the  Public 
and  Separate  Schools  of  the  Province,  or  the  teaching  therein  of  the  French 
languag(;;  and  whereas  the  said  Board  has  failed  to  open  the  schools  under  its 
charge  at  the  time  appointed  by  law,  and  to  provide'  or  pay  ciualitied  teachers 
for  the  said  schools,  and  has  threatened  at  ditleront  limes  to  close  the  sai<l 
schools  and  to  dismiss  the  qualified  teachers  duly  engaged  for  the  same." 

UiKin  these  recitals  the  stutute  proceeds  to  declare  or  enact,  that  subject  to  tlh- 
(piestion  of  legislative  authority  the  said  regulations.  No.  17,  were  duly  made  and 
approved  umler  the  authority  of  The  Drpartmvnl  of  Educotio,,  Art.  and  becanu' 
bmding  according  to  their  terms  and  i)rovisions  upt)n  the  Boanl  of  I'rustees  of  the 
Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa  and  the  schools  under  the 
(ontrol  of  the  Boar<l;  that  it  shall  be  the  duty  of  tlu-  members  of  the  Board  to  keep 
open,  niaintai.i  and  condu<'t  the  schools  under  their  control  according  to  law,  with 
•lualified  tcPoiiers  and  suitable  acomimodation  for  the  children  attending;  to  continue 
to  employ  the  qualified  teachers  at  present  in  the  service  of  the  Board  at  their  present 
salaries,  unless  otherwise  directetl  with  the  approval  of  the  Minister  of  Kducation ; 
to  engage  such  additional  teachers  as  may  be  recpiired;  to  pay  the  salaries  of  all  quali- 
fied teachers  as  they  become  due,  and  to  do  such  acts  as  nuiy  be  necessary  to  carry  out 
and  perform  these  duties. 

Then  by  Section  '.I  it  is  enacted  that  if,  in  the  opinion  of  the  Minister  of  Kduca- 
tion. flu«  Hoard  fail  to  comply  with  any  of  the  provisiems  of  the  Act,  the  Minister 
shall  have  power  with  the  approval  of  the  Lieutenant  Oovernor  i)i  Council  to  appoint 
n  commission;  to  vest  in  the  connnission  so  appointed  all  or  any  of  the  powers  pos- 
sessed by  the  Board  under  stattitc  or  otherwise,  including  the  right  of  administration 
of  the  assets  of  the  Board,  and  such  other  powers  as  may  be  cxpediejit  to  carry  out  tlie 
indent  and  objects  of  the  Act;  to  suspend  or  withdraw  all  or  anv  part  of  the  rights 
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powers  and  privile(?es  of  the  Board,  and  to  restore  the  whole  or  any  part  thereof  and 
revest  them  in  the  Board  as  may  be  desirable;  also  to  make  such  use  or  disposition 
of  any  legislative  grant  payable  to  the  Board  for  the  use  of  the  schools  as  the  Minister 
may  in  writing  direct. 

Finally  it  is  i)rovidod  that  nothing  in  the  Act  shall  be  construed  to  relieve  the 
Board,  or  any  of  its  members,  from  the  di&charpre  of  any  of  the  duties  imposed  upon 
it  or  them  by  law,  or  by  any  judgment  in  the  recited  action,  or  fron.  any  liability 
incurred  by  reason  of  failure  or  neglect  of  any  of  the  members  of  the  Board  to  dis- 
chiirsre  or  perform  any  of  the  said  duties. 

The  17th  regulation  which  is  referred  to  in  the  preamble  and  in  the  first  eection 
i>f  the  Act  makes  provision  regarding  the  courees  of  study  to  be  pursued  in  the 
P]nglish-French  schools,  public  and  separate;  that  where  necessary  in  the  case  of 
French-speaking  pupils,  French  may  be  used  as  the  language  of  instruction  and 
connnuuication;  not  to  be  continued,  however,  beyond  Form  1,  except  that,  with  the 
approval  of  the  Chief  Inspector,  French  may  ako  be  used  ae  the  language  of  instruc- 
tion and  communication  in  the  eaee  of  pupils  beyond  Form  I  who  are  unable  to 
speak  and  understand  the  English  language;  that  in  the  case  of  French-speaking 
pupils  who  are  unable  to  speak  and  understand  English  well  enough  for  the  purpose 
of  instruction  and  communication,  the  pupil  shall  begin  the  study  and  use  of  English 
as  tioon  as  he  enters  echool,  and  take  up  the  course  of  study  in  that  language  when  ho 
has  acquired  sufficient  facility  in  the  iise  of  English;  that  in  schools  where  French 
has  hitherto  been  a  subject  of  study,  the  public  or  the  separate  school  Board,  as  the 
case  may  be,  may  provide  for  instruction  in  French  reading,  Grammar  and  Composi- 
tinn  in  Fornin  I  to  IV,  in  addition  to  the  subjects  proecribed  for  the  public  and 
:icparate  scliool«,  such  instruction  in  French  to  be  taken  only  by  pupils  whose  parents 
or  guardians  dire<'t  that  they  shall  do  so,  and  that  such  instruction  may,  notwith- 
standing the  general  provision,  be  given  in  the  French  language;  that  instruction  in 
French  shall  not  interfere  with  the  adequacy  of  the  English  coureee,  and  that  a  pro- 
vision for  such  instruction  in  French  in  the  time-table  of  a  school  shall  be  subject 
to  the  i;ppr(n-iil  and  direction  of  the  Chief  Inspector,  and  shall  not  in  any  day  exceed 
line  hour  in  ea<'h  class-nxini,  except  where  the  tiin(>  ir-  ini-rcased  upon  tiie  order  of 
till'  Clii(  f  Inspector.  Tiiere  are  further  provisions  to  the  effect  that  English-French 
pelioolfi  siiall,  for  the  pur|)oscs  of  inspe<'tion,  be  organized  into  two  divisions,  each 
(livisidu  lu'inj>-  under  the  charge  of  two  inspectors,  and  there  are  directions  for  the 
i n8pe<."toi"s  in  the  perforniain-e  of  their  duties  of  inspection;  moreover,  the  Chief 
inspector  of  i'ni)lie  and  Separate  Schools  is  to  be  the  Supervising  Inspeitor  of  the 
Knglish-Freneh  schools;  no  teaciier  is  to  be  granted  a  (certificate  to  teach  in  English- 
French  seiioiils,  or  to  renuiin  in  office,  or  to  be  appointed  to  teach,  who  does  not 
jiossess  a  knowledge  of  the  English  language  sufficient  to  teach  the  Public  and  Sepa- 
rate School  course  of  study;  and  it  is  also  provided  that  the  legislative  grants  to  the 
Knglisli-Frenc'h  schools  shall  be  made  on  the  same  conditions  as  are  the  grants  to  the 
other  public  and  separate  8«'hoolH,  and  that  English-French  schools  which  are  unable 
to  i»rovide  the  salaries  necessary  to  secure  teachers  with  the  aforesaid  (lualifications 
sliall  receive  s))ecial  grants  to  assist. 

These  regulations  were  made  presumably  by  the  Alinister  of  Education  with  the 
approval  of  the  Lieutenant  (iovernor  in  Council  as  authorized  by  The  DepartmnnI 
of  Kduralion  Act  of  Ontario;  and  they  derive  their  sanction  from  the  latter  Act, 
and  iii(le|)en(lentiv  of  Chapter  !."> ;  mIiIkuikIi.  mh  alreaily  shown,  they  are  declared  by 
Clnipter  l.">,  snhjcet  In  a  (inestioii  as  to  the  legislative  aiitliorit.v  i>f  Onlavin,  to  have 
been  ihily  made  and  atipnived. 

it  may  thus  be  perceived  that  the  purpose  of  the  legislation  is  to  regulate  thu 
dutiee  of  the  Board  of  Trusli><>s  of  the  K-unan  Catholic  Separate  Schools  for  the 
('ity  of  Ottawa,  and,  in  anticipation  of  failure  or  neglect  of  the  Board  to  comply 
with  its  statutory  rc'iuiremcnts,  to  confer  upon  the  Minister  of  Education  in  that 
event  authority  to  appoint  a  commission,   in    the  idace  of  the   trustees,  for  carrying 
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on  tlio  scliocils  in  the  nicuntinio.  l>iit  it  is  lu-vortlu'ii'rits  tlio  iippari'ut  intention  that  tlio 
lioiird,  or  h-i  nu'nibor*.  slmll  not  bo  roliovod  of  their  duties  and  ohlisntioiis  as  inipoftod 
by  the  law,  and  it  would  3ocui  to  follow  that  a  disposition  on  tho  part  of  the  mem- 
bers of  the  Board  to  execute  their  powerr;  lejrally  woidd  find  the  Board  in  the  full 
poffies*<ion  of  those  powers. 

Tlie  petitions  set  forth  that  Koinan  Catholic  Separate  Schools  have  been  estab- 
lished, maintained  and  eondu<'ted  in  Ontario  since  1S41,  and  especially,  in  the  years 
immediately  proi-ediuf?  Confederation,  under  the  provisions  of  the  Tpper  Cauada 
Statute  of  186.1,  Chapter  26,  entitled  "  An  Aet  to  restore  to  Roman  Catholics  in 
Upper  Canada  certain  ri^'btn  in  respect  to  Separate  Schools";  tiuit  in  some  of  theee 
separate  schools  French  was  the  only  language  used  a.s  means  of  instruction  and 
connnunication  and  as  a  subject  of  study,  while  in  others,  both  the  French  and  English 
InnguaKfs  were  used  as  media  of  instruction  and  eonununiuation,  as  well  as  subjects 
of  study,  and  that  at  the  time  of  the  pa.'^inir  of  the  British  North  America  Act,  1867, 
a  KHHit  many  schools  and  classes  answering  to  these  descriptions  had  been  estab- 
lished, and  were  beinp;  nuiintained,  in  various  parts  of  Ontario.  Reference  is  made 
to  the  education  provisions  of  the  British  North  America  Act,  1867,  and  it  is  shown 
that  since  the  Fnion  the  Roman  Catholic  Separate  Schools  have  continued  to  be 
(ondueted  in  the  manner  d(>scribed.  Then  it  is  said  that  by  the  I7th  regulation  the 
\ise  of  the  French  language  in  such  schools  has  bwn  unjustly  limited,  or  actually 
prohibited,  and  tliat  the  schools  have  been  subjected  to  inspection  ''contrary  to  and 
infringing  upon  the  detiominatienal  ( haracter  of  said  schools,"  and  that  the  Depart- 
menl  of  Educntion  is  endeavouring  to  enforce  the  pi-ovisions  of  the  reguhition  not- 
withstanding the  representations,  objections  and  prott>sts  of  the  petitioners;  that  the 
petitioners  have  resorted  to  the  courts  to  enforce  their  rights  and  privileges  and  to 
impeach  the  validity  of  the  regulation,  and  complaint  is  made  that  pending  the  liti- 
gation the  regulation  wiis  declared  to  be  valid  by  section  1  of  the  said  Chapter  45. 
The  petitioners,  moreover,  complain  of  tlie  appointment  of  a  conunission  under  the 
authority  of  the  last-mentioned  Act,  whereby  the  trustees  are  superseded  in  the 
execution  of  tluMr  office,  and  of  the  state  of  things  which  has  been  brought  about  by 
the  administration  of  the  s(>iiiirate  schools  uiuler  the  direction  of  the  conunission,  and 
the  petitioners  submit  that  the  enactment  and  entorceuient  of  Regulation  17,  and 
of  the  said  Chapter  +5,  constitute  "an  unjust  and  arbitrary  violation,  and  the  abroga- 
tion of  the  provisions  of  the  law.-  respecting  sei)arate  schools,  of  the  British  Xorth 
America  Act,  1S67.  and  of  the  rights,  privileges,  powers  and  duties  by  such  laws 
granted  and  guaranteed  to  the  said  Board  and  the  said  ratepayers." 

The  [tetitioners  also  argue  that  the  legislation  as  evidenced  by  the  statute  and 
r(>gulfltions  is  aggressive  and  unfriendly,  and  in  conflict  with  the  principles  of  good 
government  and  benevolence  which  should  he  observed  in  the  execution  of  legislative 
IMJwera  aflFecting  the  education  of  bilingual  races  under  a  e(munoii  system.  The 
claim,  however,  is,  as  already  shown,  that  the  statute  be  disallowed,  and  the  petitioner;- 
evidently  realize,  what  will  hereinafter  be  made  clear,  that  the  regulations  themselves 
cannot  be  disallowed. 

It  will  thus  be  seen  that  both  the  subject  matter  of  complaint  and  the  grounds  of 
the  comjilaint  are  divisible  into  two  liendia.  The?  regulation  is  attacked  nnd  tlu 
statute  is  attacked.  It  is  claimed  that  both  these  are  nUrn  rirrs  of  the  provincial 
authorities,  nnd  it  is  moreover  claimed  that  both  the  regulation  and  the  statute  are 
vicious  in  quality. 

Tlu'  17th  regulation  in  its  present  and  latest  form  ai)pears,  upon  the  informa- 
tion before  the  undersigned,  to  have  been  sanctioned  not  later  than  August,  1913.  It 
is  an  euuumtion  from  the  Executive  of  Ontario  in  the  performance  of  their  statutory 
iwwers,  and  it  is  not  within  the  prerogative  of  disallowance  vested  in  Your  Royal 
Highness  to  issue  any  order  or  direction  which  would  invalidate,  or  interfere  with 
the  effect  of  the  regulation.  The  power  of  disallowance  is  conferred  by  secticu  56  of 
the  British  North  America  Act  1867,  whereby  it  is  in  substance  enacted  that  where 
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the  Lieutenant  Governor  of  a  province  assents  to  a  bill,  he  shall,  by  the  first  con- 
venient opportunity,  send  an  authentic  copy  of  the  Act  to  the  Governor  General,  and 
if  the  Governor  Qeneral  in  Council  within  one  year  after  receipt  thereof,  think  fit  to 
disallow  the  Act,  in  the  manner  therein  prescribed,  the  Act  shall  be  thereby  annulled. 
While,  therefore,  a  local  statute  may  l>e  disallowed  by  Your  Royal  Highness  in  Coun- 
cil within  the  period  of  one  year  from  the  date  of  its  receipt,  and  while  if  the  power 
were  exercised  regulations  depending  upon  the  statute  would  doubtless  fall  with  it, 
there  is  nevertheless  no  power  conferred  to  displlow  a  regulation  at  any  time  passed 
under  the  authority  of  a  statute  in  force,  the  t  .ne  for  disallowance  of  which  has  long 
since  expired,  still  less  to  disallow  such  a  regulation  if,  as  in  the  present  case,  it  has 
never  been  communicated  by  the  local  Government,  and  i<  not  required  to  be  com- 
municated, to  Your  Royal  Highness. 

Consequently  in  so  far  as  it  is  sought  by  the  petitions  to  have  the  17th  regulation 
disallowed  or  invalidated,  if  that  be  an  object  of  the  petitioners,  the  prayer  must  fail 
by  reason  of  the  absence  of  any  manner  of  authority  in  Your  Royal  Highness  in 
Council  to  achieve  or  give  effect  to  that  purpose. 

As  to  the  disallowance  of  Chapter  45,  however,  tiie  case  stands  upon  a  different 
footing.  The  statute  was  assented  to  by  the  Lieutenant  Governor  on  8th  April,  1915, 
and  received  by  the  Secretary  of  State  for  Canada  in  due  course  on  28th  April  idem, 
and  is  consequently  within  the  undoubted  power  of  Your  Royal  Highness  in  Council 
to  disallow. 

By  Order  in  Council  of  11th  March  last  it  was  directed,  upon  the  recommenda- 
tion of  the  undersigned,  that  copy  of  the  petition  presented  on  behalf  of  the  Board  of 
Trustees  should  be  transmitted  to  the  Lieutenant  Governor  of  Ontario  for  the  obser- 
vations of  his  Government;  and  in  reply  a  memorandum  of  the  Prime  Minister  ol 
Ontario,  dated  4th  instant,  setting  forth  the  views  of  his  Government  has  beer, 
received.  Copies  of  the  petition  and  of  the  memorandum  on  behalf  of  C...:ario  in  replj 
are  submitted  herewith. 

Tt  would  ippear,  not  only  from  the  memorandum  of  the  Prime  Minister  of 
Ontario,  but  also  from  the  official  reports  of  the  proceedings  to  which  he  refers,  that 
the  questions  which  are  or  were  in  litigation  as  affecting  the  validity  of  Regulation 
17  and  the  .said  Chapter  45  have  been  finally  determined  by  the  local  courts,  and  that 
the  validity,  both  of  the  regulation,  as  a  competent  execution  of  the  power  conferred 
upon  the  Minister  of  Education  by  The  Department  of  Education  Act,  and  of  the 
statute  IS  within  the  constitutional  authority  of  the  k'gi.slature,  has  been  upheld.  It 
is  ijossiblc  no  doubt  that  these  decisions  may  be  reviewed,  either  .>y  the  Supreme  Court 
of  Canada,  or  by  the  Judicial  Committee  of  the  Privy  Council,  or  perhaps  by  both 
tribunals;  but  whether  the  judgments  be  carried  to  appeaJ  or  not,  it  would,  in  the 
opinion  of  the  undersigned,  be  an  obviously  unconstitutional  proceeding  that  the 
undersigned,  even  if  he  entertained  an  opinion  different  from  that  which  has  been 
expressed  by  the  courts,  should  advise  Your  Royal  Highness  to  make  that  opinion  the 
basis  as  against  the  judicial  pronouncements,  so  long  as  they  stand,  of  an  order 
for  disallowance,  upon  the  ground  that  the  legislation  is  incompetent  tii  the  enacting 
authorities. 

It  was  said  by  Lord  Watson  in  delivering  the  judgment  of  the  Judicial  Commit- 
tee of  the  Privy  Council  in  Union  Colliery  of  British  Columbia  vs.  Bryden,  1809, 
Apiwal  Coses,  pp.  584-585,  referring  to  the  distribution  of  legislative  authority  by 
the  British  North  America  Act,  1867,  that  "  In  assigning  legislative  power  to  the  one 
or  the  other  of  these  parliaments,  it  is  not  made  a  statutory  condition  that  the  exer- 
cise of  such  power  shall  be,  in  the  opinion  of  a  court  of  law,  discreet.  In  so  far  us 
they  possess  legislative  jurisdiction,  the  discretion  committed  to  the  parliaments, 
whether  of  the  Dominion  or  of  the  provinces,  is  unfettered.  It  is  the  projjer  func- 
tion of  a  court  of  law  to  determine  what  are  the  limits  of  the  jurisdiction  committed 
to  them;  but  when  that  point  has  been  settled,  courts  of  law  have  no  right  whatever  to 
inquire  whether  their  jurisdiction  has  been  exercised  wisely  or  not." 
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That  eminent  lawyer  and  former  Minister  of  Justice,  the  late  Honourable  Edward 
Blake,  speaking  in  the  House  of  Common.Ti  in  1890  upon  the  subject  of  the  exercise  of 
the  power  of  disallowance,  alluded  to  the  case  in  which  a  proposal  comes  before  the 
executive  to  disallow  an  Act  of  a  provincial  legislature  on  the  ground  that  the  Act 
is  ultra  vires,  and  he  said:  "If  it  be  so  the  Act  is  void,  and  I  think  I  may  say  that 
it  is  now  generally  agreed  that  void  Acts  should  not  be  disallowed,  but  should  be  left 
to  the  action  of  the  courts." 

Occasions  may  nevertheless  present  themselves,  and  have  in  fact  occurred,  in 
which  the  absi>nce  of  a  decision  upon  the  case  by  the  courts  of  law,  or  conformably 
with  such  a  decision,  a  Minister  of  Justice  might  advise  the  disallowance  of  a  statute 
upon  grounds  of  ultra  virps,  but  a  Minister  could  not,  in  the  oi)inion  of  the  undersigned 
without  assuming  the  functions  of  a  court  of  appeal,  which  are  not  intended  to  be 
exercised  by  him,  set  up  his  individual  view  as  a  motive  of  proceeding  in  opposition 
to  the  deliberate  finding  of  the  established  tribunals  upon  issues  submitted,  heard 
and  determined  in  judicial  proceedings  in  which  the  parties  are  properly  convened 
upon  the  very  question  in  hand. 

One  branch  of  the  petitioners'  comphiint  concerns  the  legislative  vatificatitm  of 
the  regulation,  but  the  objections  to  the  validity  of  the  regulation,  independent  of  a 
qnestion  as  to  the  power  of  the  Ontario  Government  to  enact  it,  if  any.  are  not  stated, 
and  they  do  not  appear;  nor  is  tiie  undersigned  informed  that  there  is  any  (|uestion 
as  to  compliance  with  the  statutory  requirements  for  tiie  sanction  of  the  regulation. 
It  is  true  that  the  petitioners  contend  that  the  regulation  is  in  excess  of  provincial 
jiowers  as  limited  by  Section  !>S  of  the  British  North  America  Act,  ]8fi7;  but, 
assuming  the  regulation  as  conii)etent  to  provincial  authority  in  tiie  execution  of 
those  i)owers.  it  is  not  suggested  that  it  is  invalidated  by  reas<in  of  any  defect  in  the 
method  of  enactment.  Moreover  the  regulation  was  judicially  upheld  in  the  case  of 
Mackell  vs.  The  Ottawa  Sejiarate  School  Trustees.  32  O.L.K.  24-.),  a  decision  pro- 
i\ounced  before  the  enactment  of  Chajiter  45  now  in  question;  and,  as  pointed  out  in 
tiie  Prime  Minister's  memorandum,  tiie  legislative  declaration  of  the  binding  effect 
of  the  regulation  is  expressed  to  be  subject  to  the  question  of  the  legislative  authority 
of  the  provim-e  under  the  British  Nortli  America  Act,  1807,  a  question  which  it  may 
he  observed,  could  not  be  prejudiced  or  affected  by  any  provincial  Act. 

The  petitioners'  case  for  disallowance  must  therefore  rest  upon  the  argument 
that  the  exercise  of  the  powers  which  the  Ontario  legislature  |)ossesses  in  the  enact- 
ment of  the  said  (Miai)ter  4.5  lias  been  indiscreet  or  unwise,  and  in  i-ontlict  with  tho 
liublic;  interest.  In  the  consideration  of  this  aspect  of  the  case  it  must  not  be  over- 
looked that  the  subject  of  education  has  been  committed  in  a  very  special  manner  by 
the  Constitutional  Act  to  the  exclusive  legislative  power  of  the  pi-ovinces.  The 
general  powers  of  legislation  are  di.stribnted  by  Sections  01  and  92,  in  which  there 
is  no  reference  to  education;  but  Section  tK!  is  introduced  specially  to  provide  for 
this  subject,  and  it  is  thereby  enacted  that  in  and  for  each  province  the  legislature 
may  exclusively  make  laws  in  relatioti  to  education,  subject  and  according  to  certain 
limitations,  which  are  expressly  defined;  and  the  suggestion  or  claim  of  tlie  peti- 
tioners in  effect  is  that  Your  Uoyal  Ilighiiess's  (Jovernment  should  review  the  exer- 
cise of  this  exclusive  legislative'  power  of  the  Province  of  Ontario,  executed  as  it 
must  be  assumed  to  have  been  executed,  for  the  purposes  of  the  present  question, 
within  the  liniitati<ms  prtvscribed. 

There  has  been  much  consideration  of  the  question  as  to  tlie  exercise  of  the  pre- 
rogative of  disallowaiu'c  with  respect  to  statutes,  the  intent  and  (ii)eration  of  which 
are  confined  to  the  ri'gnlation  of  matters  within  exclusive  provincial  authority;  and 
not  only  has  the  propriety  of  exerting  the  power  in  such  castv*,  except  where  the 
general  policy  of  the  Dominion  is  affected,  been  seriously  doubted  by  many  of  the 
Ministers  of  .lustice,  but  the  very  existence  of  the  i)ower  is  tiuestioned,  if  not  denied, 
by  the  immediate  predecessor  in  office  of  the  undersigned.  That  the  power  legally 
exists  cannot,  however,  in  the  humble  opinion  of  the  undersigned  be  disputed.     But 
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euch  powers  innst  of  luiirse  lu'  cxercitied  upon  sound  principles  of  state»inanj-hip,  and 
not  arhitrnrily  or  in  conflict  witli  the  powers  of  self-government  eoniniittod  to  the 
Province*!. 

The  petitioners  represent  that  there  has  been  aroused  in  connection  with  the 
questione  dealt  with  by  thie  legislation,  feelings  of  unfriendliness  between  the  two 
principal  elements  of  the  Canadian  population.  The  r-uggeation  intended  apparently 
is  that  such  a  state  of  feeling  would  so  endanger  the  harmony  of  the  Dominion  as 
to  make  it  a  matter  of  general  interctit  to  Canada  that  it  should  be  allayed.  It  cannot, 
in  the  view  of  the  undersigned,  be  said  that  Your  Ro.yal  Highnesses's  (Jovernment  is 
not  intereste«l  for  the  iieace,  order  and  good  government  of  Cana<la  to  avert  such 
unhapp.y  consequences  as  are  thus  suggested,  if  that  be  possible  by  any  constitutional 
means.  But  the  method  proposed  ie  disallowance,  and  it  becomes  necessary  to  con- 
sider whether  it  may,  according  tt»  the  true  intent  of  the  constitution,  be  justifiably 
adopted  and  wliether  it.s  adoption  would  tend  to  allay  or  might  not  rather  inteneify 
the  regrettable  differences  which  are  said  to  have  arisen.  The  people  of  Ontario  have 
through  tlu'ir  rcpresentativcti  given  effect  to  the  legislation  in  ((uestion  at;  expressing, 
in  the  words  adopted  by  the  Prime  Minister  of  Ontario,  "  a  very  deliberate  and 
important  feature  in  the  policy  of  the  local  Government"  in  relation  to  the  pre- 
eminently important  ciubject  of  education,  and  within  the  strict  [Kiwers  of  the  legis- 
lature as  judicially  defined.  The  measure  is  therefore  sanctioned  by  the  constitu- 
tional tribunal.  Your  Royal  Ilighness's  Government  camu/t,  nor  can  the  Parliament 
of  Canada,  i)ut  anything  in  the  i)lacc  of  the  provincial  Act.  Neither  the  one  nor 
the  other  can  have  any  policy  to  enunciate  or  sanction  with  regard  to  the  conduct 
of  the  Roman  Catholic  Separate  Schools  for  the  City  of  Ottawa  within  the  limits 
(•onimitted  exclusively  to  the  legislature.  This  is  a  matter  wholly  withdrawn  from 
the  legislative  authority  of  the  Dominion  by  the  Constitutional  Act. 

Jt  is  observable  that  the  statute  is  introduced  by  the  preamble  hereinbefore 
(luoted,  and  that  the  fact-s  therein  narrated  are  not  in  any  respect  denied  or  put  in 
(piestion  by  the  petitioners.  In  view  of  this  narrative  of  the  proceedings,  as  amplified 
and  continued  b.y  the  Prime  Minister's  memorandum,  and  upon  consideration  of  the 
l)rovisions  of  the  statute,  it  appears  that  the  purpose  and  effect  of  the  legislation  is 
to  provide  temporarily  for  the  performance  of  statutory  duties,  which  the  trustees, 
upon  whom  the  duties  have  been  charged,  refuse  to  execute.  It  would  seem  that  pro- 
vincial powers  of  self-government,  if  they  are  to  be  effective  at  all,  must  extend  to 
the  adoption  of  this  statutory  exi)edient;  and  a  declaration  by  Your  Royal  Highness 
in  Couiu'il  that  the  provision  of  the  legislature  is  so  inappi'opriate  or  unreasonable 
as  to  justify  its  rejection,  in  competition  with  the  alternative  that  the  Roman  Catholic 
Separate  Si-hools  7if  the  City  of  Ottawa  shall  remain  in  the  condition  which  the  pre- 
amble describes,  would  involve  a  responsibility  for  the  administration  of  provincial 
])Owers  which  tiie  undersigned  cannot  advise  Your  Royal  Ifighness  to  undertake. 
Disallowance  in  such  circumstances  would  suggest  that  the  legislature  cannot  \ye 
trusted  to  execute  according  to  its  own  advice  the  limited  jjowers  conunitted  to  it, 
and  not  only  \ould  it  create  great  popular  dissatisfaction,  but  it  would  also  give 
rise  to  a  coastitutioiuil  issue,  which  Your  Uoyal  Highness's  Government  could  not 
justifiably  uphold,  and  which  would  be  fraught  with  danger  to  the  maintenance  of 
harmony  between  tlie  people  of  the  Dominion,  as  great,  if  not  indeed  greater,  than 
that  sought  to  be  averted. 

Therefore  the  undersigned  does  not  feel  justified  to  consider  further  the  merits 
of  the  legislation,  but  he  observes  that  the  question  whether  the  French  language 
should  be  used  for  purpose  of  study  and  communication  in  the  schools  of  Ontario  is 
not  strictly  involved,  because  behind  the  statute  stands  the  I7th  Regulation,  which 
would  continue  to  operate  notwithstanding  disallowance  of  the  statute,  and  the  use 
of  the  French  language  in  the  schools  would  still  be  governed  by  its  provisions. 

For  these  reascms  the  undersigned  is  unable  to  advise  that  the  petitioners  present 
n  case  upon  which  Your  Koyal  Highness  can  bo  advised  to  exercise  the  power  of  dis- 
allowance, and  he  humbly  recommends  that  the  said  Chapter  45  be  left  to  its  opera- 
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tion,  subject  to  further  adjudication  of  tlie  ultimate  tribunals,  if  the  pending  proceed- 
ings be  carried  to  appeal. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario,  for  the  information  of  his  Government, 
and  that  eoijies  be  also  furnished  for  the  information  of  the  petitioners. 

Humbly  submitted, 
-i;^^         -  '^  ^  CHAS.  J.  DOHERTY, 

i-    ,  '         -  •■'  Minister  of  Justice. 

To  His  Excellency  the  Governor  General  in  Council:  .  . 

The  Petition  of  the  Board  of  Trustees  of  the  Itoman  Catholic  Separate  Schools  oi; 
the  City  of  Ottawa  ,.,..* 

Humbly  Represents: 

1.  Your  Petitioners  are  the  Trustees  of  the  Roman  Catholic  Separate  Schools  for 
the  City  of  Ottawa,  duly  elected  by  and  representing  the  Roman  Catholic  Separate 
School  ratepayers  of  the  said  City,  and,  as  such,  are  by  virtue  of  the  laws  governing 
Roman  Catholic  Separate  Schools  in  the  Province  of  Ontario,  a  body  corporate 
entrusted  with  the  management  and  control  of  the  Roman  Catholic  Separate  Schools 
for  the  said  City  of  Ottawa  and  the  administration  of  the  property  and  assets  thereof. 

2.  In  the  year  1915  the  Legislature  of  the  Province  of  Ontario  by  Chapter  45 
of  the  Statute  5  George  V,  authorized  the  Minister  of  Education  for  the  said  Province 
to  appoint  a  Commission  for  the  purpose  of  vesting  therein  all  or  any  of  the  rights, 
privileges  and  powers  which  your  Petitioners  so  possess  by  law  as  aforesaid  and  to 
suspend  or  withdraw  all  of  the  said  rights,  privileges  and  powers.  And  thereupon  thu 
said  Minister  of  Education  did  apiwint  such  a  Commission  under  the  name  "  The 
Ottawa  Separate  School  Commission,"  and  on  the  26th  day  of  July,  1915,  the  said 
Commission  forcibly  took  possession  of  the  property  and  assets  of  your  Petitioners 
and  thereafter  attempted  to  administer  the  same  anc"  to  control  and  manage  the 
schools  entrusted  by  law  to  your  Petitioners. 

3.  On  the  6th  day  of  November,  1916,  on  an  appeal  taken  by  your  Petitioners  to 
the  King's  Most  Excellent  Majesty,  the  Judicial  Committee  of  the  Privy  Council 
declared  the  said  Chapter  of  the  Statute  5  George  V  to  be  ultra  vires  of  tha  Legis- 
lature of  the  Province  of  Ontario  and  the  said  Commission  to  be  without  legal  ,  xiat- 
ence,  upon,  among  other,  the  following  grounds,  namely: — 

(a)  "  The  status  of  the  appellant  Board  depends  on  the  provisions  contained  in 
"  The  Separate  Schools  Act,  1863."  Section  (2)  of  that  Act  confers  the  right  of  elect- 
ing trustees  for  the  management  of  a  separate  school  for  Roman  Catholics,  not  on  all 
the  adherents  of  Roman  Catholic  schools  in  the  province,  but  on  any  number  of  persons 
not  less  than  five,  being  heads  of  families  and  free-holders,  and  householders,  resident 
within  any  school  section  of  any  township,  or  corporate  village,  or  town,  or  within 
any  ward  of  any  city  or  town,  and  being  Roman  Catholics.  The  right  of  electing 
managers  is  thus  conferred  on  the  supporters  of  a  separate  school  or  schools  for  Roman 
Catholics  within  one  or  other  of  the  designated  areas.  In  the  present  case  the  appel- 
lant Board  are  the  elected  trustees  for  the  management  of  Roman  Catholic  Separate 
Schools  within  the  City  of  Ottawa.  Tlu-y  npresent  the  supporters  of  the  liomaii 
Catholic  Separate  Schools  within  the  area  of  the  City,  and  as  such  elected  trustees 
enjoy  the  right  of  management  which  was  conferred  under  the  Separate  Schools  Act, 
1863.  Apart  therefore  from  any  words  of  limitation  or  any  implication  to  be  drawn 
from  the  context,  the  appellant  Board  represent  a  section  of  the  class  of  persons  who 
are  within  the  protection  of  provision  (1)  of  Section  93.  Their  Lordships  can  find 
neither  limiting  words  nor  anything  in  the  context  which  would  imply  that  they  are 
excluded  from  the  benefit  of  the  provision." 

(t)  "  The  case  before  their  Lordships  is  not  that  of  a  mere  interference  with  a 
right  or  privilege  but  of  a  provision  which  enables  it  to  be  withdrawn  in  toto  for  an 
indefinite  time.     Their  Lordships  have  no  doubt  that  the  power  so  given  would  be 
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exercised  with  wisdom  aand  moderation,  but  it  is  tlie  creation  of  tlie  fwwer  and  not 
its  t'xorciso  timt  is  subject  to  objection,  and  the  objection  would  n(»t  be  removetl  even 
though  tlie  powers  conferred  were  never  exercised  at  all.  To  give  authority  to  with- 
draw a  right  or  privilege  under  these  conditions  necessarily  operates  to  the  prejudice 
of  the  class  of  persons  affected  by  the  withdrawal. 

4.  Notwithstanding  the  Judgment  of  the  Judicial  Committee  of  the  Privy 
Council,  during  the  Session  recently  closed  of  the  Legislature  of  Ontario,  the  follow- 
ing Bills,  namely.  Bill  153  intituled  "  An  Act  respecting  the  Appointment  of  a  Com- 
mission for  the  Ottawa  Separate  Schools  "  and  Bill  154  intituled  "  An  Act  respecting 
the  Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa,"  were  introduced,  passed 
and  duly  sanctioned. 

The  first  above  mentioned  Bill  purjiorts  to  authorize  the  apiwintment  by  the 
Lieutenant  Governor  in  Council  of  a  Special  Commission  with  power  to  perform  the 
duties  and  exercise  the  rights  and  privileges  of  your  Petitioners  and  to  take  and 
assume  the  control  and  management  of  the  Roman  Catholic  Separate  Schools  by  law 
so  entrusted  to  your  Petitioners,  as  well  as  the  administration  of  the  property  and 
assets  belonging  to  said  schools. 

The  Bill  mentioned  secondly  above  purports  to  validate  and  render  lawful  and 
binding  the  acts  of  administration  of  the  said  The  Ottawa  Separate  School  Commis- 
sion and  the  payments  made  and  the  liabilities  incurred  by  the  members  of  the  said 
Commission  imder  the  provisions  of  the  aforesaid  Chapter  45  of  the  Statute  5  George 
V  in  the  conduct  and  management  of  the  Roman  Catholic  Separate  Schools  for  the 
City  of  Ottawa  from  the  time  of  the  appointment  of  tlic  said  Commission  down  to 
the  date  of  the  Jtidgment  aforesaid  of  the  Judicial  Commiitc  of  the  Privy  Council, 
to  compel  your  Petitioners  to  pay  and  discharge  all  of  the  said  expenditures  and 
liabilities  and  to  indemnify  the  members  of  the  said  Comnr'^sion  against  any  liability 
arising  out  of  their  administration  of  said  schools. 

5.  Your  Petitioners,  by  petitions  respectively  addressed  and  duly  forwarded  to 
and  received  by  the  Legislature  of  the  Province  of  Ontario  and  the  Lieutenant  Gover- 
nor of  the  said  Province,  humbly  prayed  that  the  said  Bills  should  not  be  passed  but 
should  be  reserved  for  the  sanction  of  your  Excellency,  pursuant  to  the  provisions  in 
that  behalf  contained  in  the  British  North  America  Act,  1867,  sections  56  and  90; 
but  the  Bills  notwithstanding  were  put  through  their  different  stages  and  duly 
adopted. 

C.  During  the  discussion  of  these  Bills  in  Committee  and  upon  motion  for  their 
reading  it  was  moved  in  amendment  that  the  Bills  be  referred  to  tli'>  Supreme  Court 
of  Canada  in  order  to  obtain  the  opinion  of  the  said  court  as  to  the  constitutional 
validity  of  said  Bills.  This  amendment  was  rejected  and  the  two  Bills  were  sanc- 
tioned by  the  Lieutenant  Governor  of  Ontario  on  the  12th  day  of  April,  1917.  The 
Acts  in  question  are  now  chapters  59  and  60  of  7  George  V. 

7.  Your  Petitioners  respectfully  urge  that  these  Acts  of  the  Legislature  of  the 
Province  of  Ontario  should  be  by  your  Excellency  disallowed,  and  in  supiwrt  of  their 
l)rayer  beg  to  submit : — 

A.  That  these  enactments  constitute  an  unjust,  unwarranted,  arbitrary  and 
vexatious  in.erference  with  the  rights,  privileges  and  duties  of  your  Petitioners  and 
of  the  Roman  Catholic  Separate  School  ratepayers  of  the  city  of  Ottawa  in  the  con- 
trol and  management  of  the  said  schools  and  the  administration  of  the  property  and 
assets  belonging  to  them;  and  also  gravely  interfere  with  the  vested  rights  of  the 
creditors  and  Bondholders  of  your  Petitioners. 

B.  That  these  enactments  prejudicially  affect  the  rights  and  privileges  with 
respect  to  said  denominational  schools  which  your  Petitioners  and  the  class  of  persons 
represented  by  them  had  by  law  in  the  Province  of  Ontario  at  the  time  of  the  passing 
of  the  British  North  America  Act,  1867,  and  which  they  since  have  had  and  now  have, 
as  specifically  found  and  determined  by  the  said  judgment  of  the  Judicial  Committee 
of  the  Privy  Council,  rendered  as  aforesaid,  on  the  6th  day  of  November,  1916.  (Sub- 
section 1  of  Section  93,  British  North  America  Act,  1867.) 
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C.  That  the  Act  intituled  "  An  Act  respecting  the  Apjwintment  of  a  Commission 
for  the  Ottawa  Separate  Schools"  contains  the  same  provisions  as  are  contained  in 
said  chapter  45  of  5  George  V,  which  the  Judicial  Committee  of  the  Privy  Council 
has  declared  to  be  ultra  vires  of  the  Legislature  of  the  Province  of  Ontario  and  the 
St. id  Act  purports  to  authorize  precisely  what  the  said  Judicial  Committee  has  formally 
declared  to  be  beyond  the  powers  of  the  said  Legislature  to  enact. 

D.  That  the  Act  intituled  "  An  Act  respecting  the  Konian  Catholic  Separate 
Schools  of  tlu!  City  of  Ottawa  "  purports  to  authorize  and  to  do  precisely  what  the 
said  Judicial  (\)nimittee  has  pronounced  to  be  wholly  beyond  the  powers  of  the  said 
Legislature. 

E.  That  the  Acts  in  question  were  passed  in  opposition  to  and  in  defiance  of  the 
said  Judgment  of  His  Majesty  the  King  in  His  Privy  Council. 

F.  That  these  enactments,  besides  being  unjust  and  vexatious,  and  passed  without 
(institutional  authority  have  gravely  affected  the  peace  and  harmony  between  the 
citizens  inhabiting  the  said  Province  and  the  Dominion  of  Canada.  They  are  causing 
profound  divisions  among  and  arousing  bitter  animosity  between  the  races  which 
compose  the  great  majority  of  the  population  of  the  Dominion. 

G.  That  unless  the  said  Acts  are  disallowed  by  your  Excellency  your  Petitioners 
and  those  whom  they  represent  will  be  deprived  of  the  only  substantial  remedy  against 
the  provisions  thereby  enacted,  and  the  only  relief  left  to  them  will  lie  in  a  long, 
tedious  and  very  expensive  recourse  to  His  Majesty  the  King's  Courts  of  law. 

H.  That  the  Legislature  of  Ontario,  in  enacting  the  said  Acts,  in  defiance  of  the 
Judgment  of  the  Judicial  Committee  of  the  Privy  Council,  has  given  conclusive 
evidence  of  its  determination  to  re-enact  these  provisions,  notwithstanding  past  or 
future  decisions  of  His  Majesty's  final  Court  of  Appeal. 

I.  That  the  refusal  of  your  Excellency  to  disallow  the  said  Acts  would  be  looked 
upon  by  the  majority  in  the  Legislature  of  Ontario  as  an  approval  of  this  legislation. 

Your  Petitioners  also  respectfully  request  that  your  Excellency  should  use  the 
powers  vested  in  your  Excellency  by  Sections  56  and  90  of  the  B.N.A.  Act,  1867,  to 
compel  complete  obedience  to  and  observation  of  the  King's  Most  Excellent  Majesty 
in  Council  finally  determining  this  matter. 

Your  Petitioners  beg  to  be  allowed  to  respectfully  remind  your  Excellency  that 
the  laws  concerning  education  in  the  Province  of  Ontario  provide  ample  means,  by 
way  of  mandatory  injunction  and  other  legal  proceedings  and  by  the  imposition  of 
fines  and  penalties,  to  compel  School  Trustees  to  perform  the  duties  entrusted  to  them 
by  law. 

Your  Petitioners  refer  also  to  the  following  part  of  the  Reasons  fm*  Judgment  of 
the  Judicial  Committee: — 

"  They  (their  Lordships)  cannot,  however,  assent  to  the  proposition  that  i\v' 
Appellant  Board  are  not  liable  to  process  if  they  refuse  to  perform  their  statutory 
obligations,  or  that  in  this  respect  they  are  in  a  different  position  from  other  boards 
or  bodies  of  trustees  entrusted  with  the  performan(!e  of  public  duties  which  they  fail 
or  decline  to  perform." 

Your  Petitioners  beg  to  refer  to  "Canada's  Federal  System,"  Lefruy,  at  p.  30: — 

"  It  is  right  to  noticic  the  veto  power  which  the  Federal  Government  possesses 
over  Provincial  legislation,  which  is  a  special  feature  of  the  constitution  of  Canada 
distinguishing  it  from  that  of  the  United  States.  In  words  of  the  Privy  Council: 
Bank  of  Toronto  vs.  Lambe  (1887,  12  App.  Cas.  at  p.  507)  "  Under  the  constitution 
of  the  United  States,  each  state  may  make  laws  for  itself,  uncontrolled  by  the  Federal 
Power,  and  subject  only  to  the  limits  placed  by  law  on  the  range  of  the  subjects  within 
its  jurisdiction."  "  But  in  the  case  of  Canada,  the  B.N.A.  Act "  makes  an  elaborate 
distribution  of  the  whole  field  of  legislative  authority  between  two  legislative  bodies, 
and  at  the  same  time  provides  for  the  confederated  provinces  a  carefully  balanced 
constitution,  under  which  no  one  of  the  parts  can  pass  laws  for  itself,  except  under  the 
control  of  the  whole,  acting  through  the  Oovernor  Oeneral.  "  This  Federal  veto  power 
is  that  principle  of  self  control  of  which  the  late  Mr.  Cardwell  as  Secretary  of  State 
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for  the  Colonics  says,  in  a  despatch  to  the  Governor  General  of  December  3rd,  18t)4, 
acknowledging  the  receipt  of  Quebec  Kesolutions:  'The  importance  of  tliis  principle 
cannot  be  overrated,  its  maintenance  ia  essential  to  the  practical  eflSciency  of  the 
system,  and  to  its  harmonious  operation,  both  in  the  general  government  and  in  the 
government  of  the  several  provinces.' " 

"  The  Law  of  the  Canadian  Constitution."    Clement,  3rd  Edition,  p.  15S. 

"A  very  sharp  line  of  distinction  wa.s  drawn  between  the  exorcise  by  the  Dominion 
Government,  as  a  matter  of  political  expediency  of  the  power  of  disallowance  of  pro- 
vincial Acts,  and  the  exercise  by  the  Courts  of  the  judicial  function  of  declaring  an 
Act  ultra  vires.  As  expressed  by  the  Chancellor  of  Ontario,  the  supervision  touching 
provincial  legislation  entrusted  to  the  Dominion  Government  works  in  the  plane  of 
political  expediency  as  well  as  that  of  jural  capacity,  while,  the  question  for  the  Courts 
is  as  to  the  latter  merely.  The  framing  of  the  Quebec  Resolutions,  upon  which  the 
B.N.A.  Act  is  founded,  was  the  work  of  the  most  eminent  'egal  minds  of  that  day  in 
(Janada;  and  a  glance  at  the  debates  upon  these  resolutions  will  show  that  they 
thoroughly  appreciated  the  distinction  pointed  out  in  later  days  by  the  Chancellor. 
Throughout  the  debates  it  was  clearly  recognized  that  the  exercise  by  the  Dominion 
(jrovernment  of  the  power  of  disallowance  was  to  be  exercised  in  support  of  fe  '  i 
unity — e.g.,  to  preserve  the  minorities  in  different  parts  of  the  confederated  pi  .ices 
from  oppression  at  the  hands  of  the  majorities." 

"  Canada's  Federal   System,"  Lefroy,  p.  3. 

Mr.  Doherty,  in  his  report  as  Minister  of  Justice,  dated  Jan.  20th,  1912,  and 
duly  approved  by  Order  in  Council,  advised  against  disallowance,  but  at  the  same 
t^ime  he  distinctly  asserts  that  the  veto  power  may  constitutionally  be  exercised  on 
ground  of  hardship  and  injustice  to  the  rights  affected.  He  says:  "There  was  con- 
siderable discussion  at  the  hearing  as  to  the  practice  and  precedents,  in  respect  of 
disallowance  of  legislation  by  reason  of  unjust  provisions,  or  because  of  contract,  and 
a  recent  report  of  the  predecessor  in  office  of  the  undersigned  was  quoted  as  showing 
that  the  Governor  General  should  in  no  case  be  advised  to  disallow  for  such  reasons. 
It  is  true,  as  has  frequently  been  pointed  out,  that  it  is  very  difficult  for  the  Govern- 
ment of  the  Dominion,  acting  through  the  Governor  General,  to  review  local  legisla- 
tion or  consider  its  <iualities  upon  questions  of  hardship  or  injustice  to  the  rights 
affected  and  this  is  manifest  not  only  by  expressions  in  reports  of  the  Ministers,  but 
also  by  the  iact  that  but  one  single  instance  is  cited  in  which  the  Governor  General 
has  exercised  the  power  upon  these  grounds  alone.  The  undersigned  entertains  no 
douM,  however,  that  the  power  is  constitutionally  capable  of  exercise  and  may  on  occa- 
sion he  properly  invoked  for  the  purpose  of  preventing  not  inconsistently  with  tlio 
public  interest,  irreparable  injustice  or  undue  interference  with  private  rights  of 
pro|K^rty  throuKh  o[wration  of  local  statutes  intra  vires  of  the  legislatures." 

Vour  Petitioners  therefore  respectfully  pray  that  your  Excellency  may  be  pleased 
to  disallow  the  said  Acts. 

And  as  in  duty  bound  they  will  ever  pray. 

Ottawa,  April,  1917.  -:        ^:,    ..,,,.        •• 

Signed:  -r^'   .;-:!-, 

Samuel  M.  Genost,  Chairman.  ' 

Osias  Sanve.  '     '         ' 

Charles  Leclerc.  '■*  ''  ■ 

Adolph  Leclerc.  " 

D.  Raymond.  ^-         ^ 

F.  O.  Schyburt. 

M.  Beaudry. 

Gil  Julius. 

Ernest  Blanche. 

Herbert  Clarke,  Secretary  Treasurer. 


Harris  Preston. 

Joseph  Saint  Germain 

C.  J.  Bettez. 

N.  J.  Lacasse. 

Joseph  Rowe. 

M.  Cain. 

0.  E.  McManus. 

J.  M.  Lemieux.. 

A.  Belanger. 
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Tlu'  iimU'rsigiuHl  submits  the  fallowing  observations  in  nnswer  to  tlio  I'tlitioii 
presented  to  His  Royal  Highness  the  Governor  Oe.  .ral  in  Council  by  Samuel  M. 
(lenest  and  others  praying  for  th'^  disallowance  of  an  Act  of  the  Legislature  of 
Ontario.  Chapter  4.")  of  5  George  V  (191")). 

Obji'ction  is  taken  by  the  Petitioners  to  sections  one  and  three  of  the  Act.  'I'he 
former  deals  with  Kegulation  No.  17  of  the  Department  of  Education  which  regulates 
the  use  of  the  French  language  in  the  Public  and  Separate  schools  of  the  Province 
and  the  latter  empowers  the  Minister  of  Education  under  certain  conditions  to 
transfer  to  a  Conunission  the  rights  and  powers  of  the  Trustees  of  the  IJonnin 
(Catholic  Sei)arate  .Schools  of  tiie  City  of  Ottawa.  The  two  sections  deal  with  entirely 
sfp»»rate  and  distinct  nuttters  and  should  be  considered  separately.  The  main  ground 
o  ob.iection  to  each  section  is  that  it  is  itlfni  rirrs  under  subjection  one  of  section 
9.3  of  ihe  British  North  America  Act. 

Fnder  section  9;i  the  legislature  of  Ontario  may  exclusively  make  laws  in  relation 
to  education  sub,iect  to  the  limitatioTi  imposed  by  the  first  subsection,  which  reads  as 
follows : — 

•"(1)  Notiiing  in  any  such  law  shall  pre.iudicially  affect  any  right  or  privilege 
with  respect  to  denominational  schools  which  any  class  of  |)ersons  have  by  law  in  the 
I'rovince  at  the  Union." 

Legislation  falling  within  the  prohibition  of  tiiis  subsection  is  iiHra  riri:s.  The 
riglits  and  privileges  protected  arc  those  which  any  class  of  persons  had  (1)  '"b.v 
law"  (2)  "at  the  union"  (:])  "with  respect  to  dcnominatioiial  schools."  All  legisla- 
tion affecting  those  rights  is  not  prohibited  but  only  such  legislation  as  "  prejudicially  " 
affects  them.  W'l-^ther  any  given  legislation  is  itre.iudicial  is  a  (luestion  of  fact  to 
be  determined  in  tiie  ))a'ticular  case. 

At  the  Union  the  only  law  of  Upper  Canada  that  conferred  rights  or  privileges 
with  regai'd  to  denominational  schools  in  Ontario  was  contained  in  Statute  26,  Vict.. 
Chap.  5.  It  authorized  the  voluntary  establishment  of  Separate  Schools  by  Pro- 
testants, by  coloured  people  and  by  Roman  Catholics.  The  distinguishing  feature  of  the 
Protestant  and  the  Ronuin  Catholic  Separate  Schools  was  religious  belief.  No  provis- 
ion was  contained  in  the  Act  for  the  use  of  any  special  language.  The  only  schools 
which  were  in  any  sense  differentiated  by  language  or  vice  were  the  school  of  the 
coloured  people.  There  were  in  Ontario  at  the  Union  certain  French  settlements  and 
also  certain  German  settlements,  but  neither  the  French  nor  tlie  German  inhabitants 
of  Ontario  were  authorized  to  establish  separate  schools.  Their  children  attended 
either  the  common  (now  called,  public)  schools  or  the  separate  schools,  as  best  suited 
them,  but  the  Statute  26,  Vict.,  Chap.  5  (1863),  di^l  not,  nor  did  any  other  law  of 
the  Province  confer  upon  either  the  French  or  the  German  people  any  special  right 
or  privilege  with  respect  either  to  the  Protestant  Separate  Schools  or  to  the  Roman 
Catholic  Separate  Schools. 

It  has  been  the  effort  of  different  Governments  of  the  Province  of  Ontario  to 
secure  adequate  teaching  of  English  in  all  the  schools,  both  public  and  separate,  of 
the  Province.  A  determined  effort  was  made  to  increase  the  study  i)f  English  in 
1885  and  sid)S','quent  years.  0>i  !)th  September,  1889.  the  Hon.  George  W.  Ross,  then 
Minister  of  Education,  issued  "Instructions  to  the  Teachers  of  French-English 
Schools"  which  in  ]>avt  read  as  follows: — 

''  In  August,  1SS,5,  the  F'ducatiou  Department  adopted  the  following  regu- 
lation for  the  study  of  English  in  School-sections  where  the  French  or 
German   language  prevails: — 

'  The  programme  of  studies  herein  provided  shall  be  followed  by  the 
teacher  as  far  as  the  circumstances  of  his  school  permit.  Any  modifica- 
tions deemed  necessary  should  ho  made  only  with  the  concurrence  of  the 
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Inspector  and  Trustees.     In  Freneli  and  Dernian  schools   the  authorized 

Readers  should  be  used   in  addition   to  any  text-books  in   either  of  the 

languages  aforesaid.' 

*  '         This  Regulation  was  supplemented  by   instructions  issued    in   September 

of  the  eame  year,  pointing  out  the  best  methods  of  teaching  English  in  such 

schools,  and  although  it  appears  from  the  report  of  the  Commfssioners  who 

recently   visited    the  French   Districts    that  the    authorized   readers   are   used 

in   every  school   and   that   a  laudable  effort   is  being   made  'by  Trustees   and 

Teachers  to  carry  out  the  intentions  of  the  Department  with  respect  to  tht> 

'  study  of  English,  it  must  not  be  assumed  that  all  has  been  accomplished  that 

was  intended  by  the  above  regulations  or  subsequent  instructions.     There  is 

still  room  for.  impiovement,  particularly   in   coUoriuial   uee   of   English.     The 

Commissioners  report  that  in  some  schools  the  pupils  in  reading  the  English 

text-books   appf^ared   to   be  repeating  words,   the   meaning  and  use  of   which 

they  did  not  understand.     This  defect  in'  teaching  should  receive  immediate 

attention.     It  is  hoped  that  by  following  the  directions  herewith  submitted  all 

just  cause  of  complaint  in  regard  to  this  matter  will  be  sixKnlily  removed.'' 

Then  followed  certain  directions  which  were  to  bo  followed  by  tlie  teachers  tii 
increase  the  study  of  P'nglish. 

The  settled  policy  of  the  present  Oovernnient  was  indicated  in  the  following 
resolution  which  was  passed  unanimously  by  the  Assembly  on  22nd  March,  1911  : — 

'    '       "Resolved  that  the  English  language  shall  be  the  language  of  instruction 

and  of  all  communications  with  the  pupils  in  the  public  and  separate  schools 

of  the  Province  except  where  in  the  opinion  of  the  Department  of  Education 

it  is  impraetieable  by  reason  of  pupils  not  understanding  English." 

In  pursuance  of  ihis  policy  the  Minaster  of  Education  with  the  approval  of  tln^ 

Lieutenant  Governor  in  Council  in  June,  1912.  made  and  published  Regulation   No. 

17.     It  was  amended  in  a  manner  not  now  material  in  August,  191.'!.     The  in;portaiit 

features  of  the  Regulation  wcie: — 

(1)  Where  necessary  in  t'le  earn'  of  French  speaking  pupils  French  was  author- 
ized to  be  used  as  the  langurige  of  instruction  and  communication  but  nol  without 
the  approval  of  the  Chief  Inspector  beyond  Form   1. 

(2)  In  schools  where  French  had  hitherto  been  a  subject  of  study  the  School 
Board  might  provide  under  certain  conditions  for  instruction  of  French  roadint!, 
grammar  and  composition. 

(3)  Provision  was  made  for  insijection  of  these  schools  which  in  the  Regulatinii 
were  styled'  English-Frencii  schools. 

(4)  The  regulation  was  applicable  alike  to  both  public  and  separate  school.-. 
The  regulation  was  in  each*  of  the  years  1912  and  191U  laid  on  Oie  table  of  the 

Mouse  as  re*iuired  by  the  Department  of  Education  Act,  and  without  objection  from 
any  Member  of  the  Assembly,  became  part  of  the  school  law  of  Ontario.  The  object 
of  the  Ri'gulation  was  to  secure  for  all  the  |)upils  in  the  public  and  separate  schools 
of  Ontario  a  proper  English  education. 

There  are  192  school-rooms  in  Ottawa  under  the  jurisdiction  of  the  Tnistecfi 
of  the  Roman  Catholic  Separate  Schools  (herein  referred  to  us  the  Board).  Of 
theae  IKJ  are  English-French  within  the  meaning  of  the  said  Regulation  and  the 
remaining  7(J  are  English. 

After  the  publication  of  Regulation  17  in  June,  191'2,  a  majority  ot  tlio  Board 
determined  notwithstanding  the  protest  of  the  minority  members  of  tiie  Board  to 
refuse  to  enforce  said  Reguhitioii  in  the  English-French  schools  under  the  Boinl"-! 
jurisdiction,,  or  to  permit  the  teaches  in  tho  said  schools  to  observe  it.  On 
Sei)teniber  11,  1912,  tho  majority  passeu  a  resolution  exnressly  leclining  to  enforce 
the  Regulation  and  they  ordered  that  a  copy  of  the  resolutioa  b.;  sent  to  the  Princiiial^ 
of  all  the  said  icIkjoIs  "in  order  tiiat  the  jiurjjort  bo  carried  out".  After  anieiidi^l 
Regulation  17  was  is^iicd  in  Augu>t,  lOin,  the  nn)jority  again  on  Hth  October.  101.'?, 
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paiised  a  further  resolution  affirming  and  repeating  their  refusal  and  they  ordered 
that  a  copy  of  the  vosolution  "he  sent  to  the  Department  of  Education  and  lo  al! 
the  bilingual  school  boards  or  sections  of  Ontario  and  that  a  copy  of  the  eaid  resolu- 
tions be  also  posted  on  the  walls  of  each  class  of  the  French  schoolo  of  the  city". 
From  that  time  on  the  wishes  and  views  of  the  minority  of  the  Board  and  of  a  very 
large  section  of  the  Roman  Catholic  school  supporters  in  Ottawa  were  entirely  disre- 
garded; the  Department  of  Education  was  openly  defied;  and  the  inspectors  appointed 
by  the  Minister  were  ignored  by  the  Board,  the  teachers  and  the  pupils.  The 
inspLetGi;s  found  it  impossible  tc  inspe,.?t  the  schools  for  the  pupils  left  the  school 
room  when  the  infipector  arrived.  Teachers  who  held  no  certificates  or  whose  certifi- 
cates expired  and  were  not  renewed  and  who  refused  to  observe  the  regulation  werr 
continued  in  the  service  of  the  Board  contrary  to  law.  Legislative  grants  amounting 
to  $5,000  a  year  became  forfeited.  Many  of  the  English  speaking  Roman  Catholic 
separate  school  supporters  became  greatly  dissatisfied,  the  more  so  because  the  majority 
of  the  Board  endeavoured  to  force  the  issue  of  debentures  aggregating  about  $275,000 
for  additional  school  accommodation  notwithstanding  that  many  English  speaking 
pupils  were  likely  to  be  withdrawn  from  the  schools  owing  to  the  manner  in  whieli 
they  were  being  conducted. 

Under  these  circumstances,  R.  MacKell,  a  member  of  the  Board,  and  certain  other 
English  speaking  members  of  the  Board  and  other  IJnglish  speaking  Roman  Catholic 
separate  school  supporters  in  Ottawa  commenced  an  action  against  the  School  Board 
on  29th  April,  1914,  in  which  they  asked  for  an  injunction  restraining  the  Board 
from  employing  unqualified  teachers;  an  injunction  restraining  the  Board  from 
borrowing  money  on  debentures  whilst  it  neglected  and  refused  to  conform  to,  comply 
with  and  enforce  Regulation  No.  17;  a  mandatory  order  requiring  the  Board  to 
conform  to  and  enforce  in  the  schools  under  its  jurisdiction  the  said  regulation;  and 
for  other  relief.  The  Board  by  its  defense  disputed  the  validity  of  Regulation  1 . 
contending  that  it  was  ultra  vires  and  beyond  the  jurisdii;tion  of  the  authority  pur- 
porting to  make  the  same  and  not  warranted  under  the  laws  governing  education  m 
the  Province  of  Ontario.  . 

The  action  wa^  tried  by  the  Honourable  .Mr.  .Justice  Lennox,  the  trial  extending 
over  four  days.  He  hold  that  Regulation  17  was  valid  and  intra  vires  the  legislature 
of  Ontario.  His  judgment  will  be  found  in  Volume  32  of  the  Ontario  Law  Reports 
at  page  24.").  He  summed  the  matter  up  in  the  following  paragraph  (:'.2  O.L.R.  p. 
256):—  ■'-,,.-■■;  ■■:[■■'■■     ^■■- ,;■-■'    ■   '-•;-.  -- ■  ' 

"  The  result  is,  that  the  defendants  have  wliolly  fiiiled  to  slunv  that  Instruc- 
tion or  Regulatimi  17  of  June,  1912,  or  of  August.  19i:i,  of  the  Department  of 
Education  for  Ontario,  or  the  manner  in  which  these  instructions  have  been 
or  are  being  administered  by  the  department,  prejudicially  affect  any  right  or 
privilege  with  respect  to  Denominational  i-'ichools  whicli  the  defendants  as  a 
class  of  iK^rEons  had  by  law  in  the  Vrovinee  at  the  Union.  And  the  result  is  tu;. 
■'  that  it  does  not  appear  that  these  instructions  or  the  manner  of  tlieir  adminis- 
tration cr  the  st'tates  u|)(>n  which  tliey  are  founded  are  ultra  vires  of  the  Pro 
vincial  Legislature.  It  follows,  as  a  consequence,  of  course,  that  they  must  be 
obeyed.  Ti.at  they  have  been  flagrantly  disregarded— defiantly  and  ostenta- 
tiously repudiated  •..ud  set  at  nought— by  a  majority  of  the  Ottawa  Separate 
School  Board,  is  not  and  could  not  be  denied.  It  would  servo  no  useful  purpose 
to  inrticulavizp  the  evidence  of  thi^.  It  is  for  the  l)e|>artnient,  the  law  being 
'         deciar.Ml,  to  see  that  the  law  i-'  obeyed." 

The  School  Board  aiipealed  and  tne  First  Apiiellate  Division  ( tiie  liighest  Vouvt 
of  Appeal  ill  Ontari.t)  unanimously  readied  tlie  same  conclusion  and  dismissed  the 
appeal.  Ti;c  opinions  of  the  judges  will  he  found  in  volume  34  of  >the  Ontario  Law 
Utjports  at  page  3:i5.  The  judgment  of  the  learned  Chief  .Justice,  dealing  witl;  tlit' 
question   of  llie  vnlidity  of  the  Regulation,  disposes  so  completely  of  many  of  th' 


f  i' 


mt 


,- j.iM&^Mi}miiiM 


i 


••"^'rr'v^vg;.^^ 


Kf'-i'f-  'ftr^  iWW^nl.ifti  I, .  I 


M 


ONTARIO 


contentions  made  by  t.ie  Petitioners  tiiat  his  reason.-*  on  tiiat  branch  of  the  ease  are 
here  given  in  full : — 

"In  supijort  of  the  second  ground  of  objection  it  was  argued  that  the  legis- 
lation is  ultra  rircs  because  it  prejudicially  affects  a  right  or  privilege  of  the 
French  speaking  people,  contrary  to  the  provisions  (tf  section  93  of  the  British 
North  America  Act. 

Prior  to  the  passing  of  that  Act.  there  luid  been  bitter  controversies  in 
this  Province  upon  the  subject  of  Ronmn  Catholic  Separate  Schools,  and  these 
had  been  brought  to  a  conclusion  by  the  passing  in  lfS«3  of  an  Act  intituled 
"An  Act  to  restore  to  Roman  Oatholics  in  Upper  ('anada  certain  rights  in 
respect  to  Separate  Schools."     (20  Vict.  Ch.  5). 

The  preamble  to  that  Act  is  as  follows: — 

"Whereas  it  is  just  and  proper  to  restore  to  Roman  Catholics  in  Upper 
Canada  certain  rights  which  they  formerly  enji>yed  in  respect  to  Separate 
Schools,  and  to  bring  the  provisions  of  the  law  respecting  Separate  .Schools  more 
in  harmony  with  the  provisions  of  the  law  respecting  Common  Schools."  And, 
by  section  1,  sections  18  to  3(5  Ch.  0')  of  the  Consolidated  Statutes  of  Upper 
Canada,  which  dealt  with  the  establisliment  and  maintenance  of  Uoma" 
Catholic  Separate  Schools,  were  repealed,  and  certain  other  provisions  were 
substituted  for  them.  By  see.  2(5,  it  was  provide<l  tliat  "the  Roman  Catholic 
Separate  Schools  (with  their  registers)  shall  be  subject  to  such  inspection  as  ' 
may  ibe  directed  from  time  to  time  by  the  Chief  Su|)erintendent  of  Education, 
and  shall  be  subject  also  to  such  regulations  as  may  be  imposed  from  time  tv 
time  by  the  Council  of  Publi(!  Instruction  for  Upi^r  Canada." 

The  appointment  of  the  Council  of  Public  Instruction  for  IJpper  Canada 
was  provided  for  by  section  114  of  tiie  Consolidated  .Statutes  of  Upper  Canada, 
Ch.  04,  and  it  exercised  its  duties  subject  to  all  lawful  orders  and  directions 
from  time  to  time  issued  by  the  (Mnernor. 

By  ',][)  Vict.  Ch.  1(5,  Sec  1.  the  functions  of  the  Council  of  Public  Instruc 
tion  wen  .  \ispended.  and  all  the  p' wers  and  dutio  which  it  tlien  possessetl  or 
might  e.xereise  l)y  virtue  of  any  Act  in  that  l>ehalf  were  devolved  upon  the 
Education  Department,  which  was  to  consist  of  the  Executive  Council,  or  a 
Committee  of  it  appointed  by  the  Lieutenant  Covernor;  and  all  the  functions 
and  duties  of  the  Chief  iSui)erintendent  of  Education  were  vested  in  one  of  the 
Executive  Council,  to  be  nominated  by  the  Lieutenant  (lovernor  and  to  be 
designatwl  "Minister  of  Education";  mid  whenever,  in  any  statute,  by-law, 
regulation,  deed,  proceeding,  matter  or  thing,  the  term  "Council  of  Public' 
Instruction"  or  "Chief  Superintendent  of  Education"  (as  the  ease  might  be) 
or  to  the-- like  signification,  res)>ectively  occurred,  the  same  were  to  be  con- 
strued and  have  effect  as  if  the  term  "Kducatioii  Department"  or  "Minister 
of  Ediu-ation"  was  substituted  therefor  respectively ;  and  the  law  has  so 
remained  down  to  the  i)resent  time. 

^^Wiien  the  Si>|)arate  Schools  Act  was  revised  in  1877  by  Ch.  200,  R.S.(). 
1877,  the  provdsions  of  the  Act  of  18({;5  were  re-eniict(Ml  with  the  changes  rendered 
necessary  by  .'i!t  Vict.  ch.  10. 

When  the  British  North  America  Act  was  passed  the  law  wiiich  i)rovided 
for  the  establishment  and  nuiintenanee  of  Roman  Catholic  Separate  Schools 
was  the  Act  of  180;5.  and  the  rights  and  privileges  of  the  Rt)man  Oatholics  of 
the  Provinces  with  respect  to  Separate  Schools  were  those  and  in  my  opinion 
those  only,  which  they  possessed  under  the  Act  of  18(1.1,  and  the  puriKwe  of 
sub-sec.  1  of  sec.  )»U  was  to  i)revent,  so  far  as  the  Province  of  Ontario  was  con- 
cerned, the  enactment  of  any  law  relating  to  edncation  which  would  invjudi- 
cially  affect  these  rights  or  privileges. 
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The  Separate  Schools  Act,  besides  providing  for  the  establishment  and 
maintenance  of  Roman  Catholic  Separate  Schools,  also  provided  for  the  estab- 
lishment and  maintenance  of  Separate  Schools  for  coloured  people  and  for 
Separate  Schools  for  Protestants,  and  the  principle  applied  in  all  cases  was  that 
these  Separate  Schools  were  to  be  brought  into  existence  by  the  voluntary 
action  of  the  respective  classes,  Protestants,  Roman  iCatholics,  and  coloured 
people,  which  desired  that  they  should  be  established. 

Save  only  in  the  case  of  schools  for  coloured  people,  there  ia  not  to  be 
found  in  the  legislation  prior  to  Confederation  any  recognition  of  the  right  to 
Separate  Schools  based  upon  linguistic  or  racial  differences,  or  upon  anything 
but  religious  differences. 

The  basic  principle  upon  which  the  Separate  Schools  were  founded  was 
that  Roman  Catholics  should  not  be  required  to  contribute  to  the  support  of 
Common  or  Public  Schools  if  they  chose  to  establish  Separate  Schools  for  the 
education  of  Roman  Catholic  children,  and  that,  in  the  event  of  their  doing  so, 
these  schools  should  share  in  the  Legislative  grants  for  Common  or  Public 
School  education,  and  that  for  their  support  the  trustees  of  the  schools  should 
have  power  to  impose,  levj'  and  collect  school  rates  or  subscriptions  from  per- 
sons sending  children  to  or  subscribing  towards  the  support  of  the  schools,  and 
that  they  should  have  all  the  powers  in  respect  of  their  schools  that  trustees  of 
Common  achoola  have  and  possess  under  the  Acts  relating  to  Common  Schools. 
It  was  only  persons  who  gave  notice  that  they  were  Roman  Catholics  and  sup- 
porters of  (Separate  Schools  that  were  exempted  from  the  payment  of  rates 
imposed  for  the  support  of  Common  Schools,  and  the  right  to  withdraw  their 
support  from  the  Separate  Schools  was  given  to  persons  who  had  given  this 
notice  but  desired  to  withdraw  their  support. 

It  seems  to  me  quite  plain,  therefore,  that  the  effect  of  sub-sec.  1  of  sec. 
93  which  provides  that  "  nothing  in  any  such  law "  (i.e.  a  Provincial  Law  in 
relation  to  education)  "shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  have  by  law  in  the 
Province  at  the  Union,"  is,  as  far  as  the  Province  of  Ontario  is  concerned, 
to  restrict  the  exclusive  authority  to  make  laws  in  relation  to  education  to 
the  extent  of  prohibiting  the  making  of  any  such  law  which  would  prejudicially 
affect  the  rights  or  privileges  with  respect  to  denominational  schools  which 
are  conferred  by  the  Act  of  1863,  and  to  that  extent  only;  and  that,  subject  to 
that  limitation,  the  legislative  authority  of  the  Province  as  to  education  is  "  as 

plenary   and  as  ample as  the  Imperial  Parliament  in   the 

plentitude  of  its  powers  possessed  and  could  bestow:"  per  Sir  Barnes  Peacock 
in  Hodge  v.  The  Queen  (1883)  9  App.  Case  117,  132. 

That  it  is  only  rights  or  privileges  which  exist  as  legal  rights  or  privileges 
("have  by  law")  that  are  preserved  is  plain,  and  it  was  so  held  by  the  Judicial 
Committee  in  City  of  Winnipeg  v.  Barrett  (1892)  A.C.  446.  See  also  Brophy 
V.  Attorney  General  of  Manitoba  (1895)  A.C.  202. 

I  am  ^qajble  to  find  anything  which  supports  the  contention  of  the 
learned  Counsel  for  tho  appellants  that  the  right  to  use  the  French  language 
in  the  Separate  Schools  of  the  Province  was  guaranteed  by  Treaty  or  otherwise 
to  the  French-speaking  people,  nor  am  I  able  to  appreciate  the  contention  that 
that  is  a  natural  right  pertaining  to  them  which  the  Legislature  is  powerless 
to  impair  or  destroy. 

However,  even  if  it  had  been  shown  that,  by  the  terms  of  the  treaty  which 
resulted  in  the  cession  of  Quebec  to  Great  Britain,  this  right  had  been  guar- 
anteed to  the  Frenoh-speakiiig  people  of  the  cided  territory,  the  new  Consti- 
tution for  Canada  which  was  provided  by  the  British  North  America  Act  would 
have  abrogated  those  rights  except  in  so  far,  if  at  all,  as  they  tre  granted  by  it. 
•nil -It 
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The  British  North  America  Act  was  the  result  of  long  deliberation  and 
careful  consideration  by  representatives  of  the  ^'arious  Provinces  which  were 
by  it  united  into  one  Dominion,  and  great  care  was  taken  to  provide  for  pre- 
serving the  rights  which  religious  minorities  then  possessed  in  matters  relating 
to  education.  The  use  of  the  French  language  was  also  a  question  considered 
and  dealt  with;  and,  by  section  133  the  right  was  given  to  use  that  language 
in  the  debates  of  the  Houses  of  the  Parliament  of  Canada  and  of  the  Houses 
of  the  Legislature  of  Quebec,  and  by  any  person  or  in  any  pleading  or  process 
in  or  issuing  from  any  Court  of  Canada  established  under  "  this  Act  and  in  or 
from  all  or  any  of  the  Courts  of  Quebec." 

It  is  inconceivable  to  me  that  the  framers  of  the  resolutions  on  which  the 
Act  was  based  would  have  embodied  in  them  these  provisions  if  they  had  any 
idea  that  the  French-speaking  people  already  enjoyed  the  greater  rights,  which 
according  to  the  contention  of  the  Apx)ellants'  Counsel,  they  possessed. 

It  was  argued  by  Counsel  for  tJie  Appellants  that  section  133  supports  his 
contention;  but  that  it  is  clearly  not  so  I  think.  So  far  from  supporting  it, 
an  intention  is  indicated  that,  except  as  to  the  matters  dealt  with  by  this 
section,  the  plenary  power  of  the  Legislatir  .,  .vithin  the  ambit  of  its  legislative 
authority,  was  to  be  unlimited  as  to  v'.at  it  should  ordain  as  to  the  use  of 
the  French  language. 

The  judgmen!    >"  the  learned  trial  .iudge  is,  in  my  opinion,  right,   and 

should  be  affirmed,  i  i  appeal  should  be  dismissed  with  costs." 

Attention  is  also  invitea  ;  •  reasons  for  judgment  delivered'  by  the  Honourable 
Mr.  Justice  Garrow  at  page  '6-i^  <»f  the  report.  In  a  later  case  the  Honourable  the 
Chief  Justice  of  the  Common  Pleas  (Chief  Justice  R.  M.  Meredith)  again  upheld 
the  validity  of  the  regulation  in  the  following  paragraph  (34  O.L.R.  630) : 

"The  rocks  upon  which   it  was  said  that  the   Ottawa   Separate  Schools 

came  near  to  foundering  are  said  to  be:  the  appointment  of  an  inspector  who 

was  not  a  Roman  Catholic  and  an  overruling  of  the  Board's  desires  as  to  the 

language  to  be  U8^  in  teaching.    Whether  these   things   were   necessary  or 

unnecessary,  gracious  or  ungracious,  is  a  matter  that  does  not  in  any  way 

affect  the  legal  question  'avolved'  in  these  actions;  if  they  were  lawful,  the 

plaintiff's  appeal  should  not  be  to  those  who  expound  the  law,  but  to  those  who 

make  it,  or  to  those  who  elect  the  makers,  in  regard  to  any  grievances  they 

may  feel  they  have.    That  these  things  were  not  unlawful,  the  main  purpose 

of  Public  Schools,  and  the  very  words  of  the  Separate  Schools  Act,  which  I 

have  read,  seem  to  me  to  make  very  plain;  and  beaide  that,  the  judgment  of 

the  highest  court  of  this  province  has  decreed  that  they  were  lawful." 

The  result  is  that  the  validity  of  Regulation  No.  17  has  been  affirmed  by  not 

less  than  seven  judges  of  the  Supreme  Court  of  Ontario — by  Sir  William  R.  Meredith, 

O.J.O.,  Garrow  J.,  Maclaren  J^  Jtfagee  J.,  and  Hodgins  J.  of  the  Appellate  Division 

and  by  Meredith  0.  J.  C.  P.,  and  Lennox  J.  of  the  High  Court  Division.  None  of  these 

Judges  expressed  any  doubt  on  the  iwint.    With  so  many  judicial  opinions  of  such 

high  standing  in  favour  of  the  validity  of  the  Regulation  it  is  not  considered  necessary 

to  elaborate  further  argument.    The  reasoning  upon  which  these  judgments  proceeded 

is  adopted. 

It  is  further  to  be  noted  that  section  one  of  the  Act  dealing  with  Regulation  17 
is  of  very  limited  elTeot.  The  Act  was  passed  nfter  judgment  had  been  rendered  by 
Mr.  Justice  I^ennox  declaring  the  Regulation  valid.  Section  one  does  not  in  any 
way  embarrass  the  Board  in  contending  on  appeal  in  any  higher  Court  that  the  Act 
is  ultra  vires  as  that  question  is  reserved  by  the  express  language  of  the  section.  It 
merely  affirms  the  judgment  in  so  far  as  it  determined  that  the  provisions  contained  in 
the  Regulation  could  bo  brought  into  effect  by  Regulation  under  the  Department  of 
Education  Act  and  that  the  proper  procedure  had  been  adopted  for  that  purpose. 
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Und§r  tin;  Department  of  Education  Act  Regulations  may  be  made  for  the 
establishment,  organization,  government,  courses  of  study  -and  examination  of  public, 
separate  and  other  schools.  A  regulation  to  be  valid  and  to  remain  in  force  must 
(1)  be  made  by  the  Minister;  (2)  be  approved  by  the  Lieutenant  Governor  in  Council; 
(3)  be  laid  before  the  Legislative  Assembly  within  a  time  fixed  by  the  Act;  and  (4) 
not  be  disapproved  by  the  Assembly.  Evidence  was  given  at  the  trial  to  show  that  all 
these  provisions  had  been  complied  with.  The  Regulation  would  have  equal  force  in 
law  if  section  one  of  the  Act  of  1915  had  not  been  passed. 

Section  three  of  the  Act  authorizing  the  transfer  of  the  powers  and  duties  of  the 
Board  to  a  Commission  will  now  be  considered.  It  must  be  read  along  with  section 
two  of  the  Act  and  both  sections  must  be  applied  to  the  circumstances  existing  at  the 
time  the  Act  was  passed.  When  this  is  done  it  is  clear  that  section  throe  was  passed 
for  the  purpose  of  securing  to  all  the  Roman  Catholic  School  supporters  in  Ottawa 
their  rights  and  privileges  with  respect  to  denominational  schools  rather  than  to  take 
away  such  rights  and  privileges  or  to  "prejudicially  affect"  them. 

In  Ottawa  it  happens  that  the  majority  of  the  supporters  of  the  Roman  Catholic 
Schools  speak  the  French  language  and  the  minority  the  English.  But  the  minority 
is  by  no  means  small.  Indeed  if  they  are  judged  by  their  contributions  towards  the 
upkeep  of  the  Roman  Catholic  Separate  Schools  the  minority  becomes  the  majority. 
Judged,  however,  by  voting  power  the  majority  are  of  French  descent.  The  result 
is  that  the  French-epeaking  adherents  of  the  schools  control  the  election  of  Separate 
School  trustees  and  are  thus  in  a  position  to  dominate  the  situation.  But  minority 
members  of  a  class  wlio  contributed  their  moneys  toward  the  establishment  and 
maintenance  of  separate  schools  have,  equally  with  the  majority,  rights  and  privileges 
which  must  be  respected  under  the  British  North  America  Act.  They  are  not  to  be 
deprived  of  those  rights  and  privileges  by  oppression  and  unlawful  conduct  on  the 
part  of  the  majority  acting  either  directly  or  through  the  medium  of  a  subservient 
Board  of  Trustees.  If  they  are  so  deprived  of  their  legal  rights  they  are  entitled  to 
protection  from  the  Courts  and  if  the  machinery  of  the  Courts  is  not  sufficiently  elastic 
to  secure  to  them  a  full  measure  of  relief  they  are  entitled  to  relief  by  legislation. 

As  already  mentioned,  R.  MacKell  and  other  English-speaking  Roman  Catholic 
Separate  School  supporters  commenced  proceedings  in  the  Supreme  Court  of  Ontario 
to  assert  their  rights.  On  their  application  the  Honourable  the  Chief  Justice  of  the 
King's  Bench  (Sir  Glenholme  Falconbridge)  and  later  the  Honourable  Mr.  Justice 
Hodgins  made  orders,  dated  respectively  April  29,  1914,  and  May  20,  1914,  restraining 
the  Board  until  the  trial  or  other  final  determination  of  the  action  from  continuing 
in  its  employ  or  paying  the  salaries  of  unqualified  teachers  or  the  salaries  of  teachers 
who  refused  to  conform  to  the  regulations  of  the  Education  Department  and 
restraining  the  Board  from  raising  money  on  debentures.  Instead  of  carrying  out 
the  spirit  of  these  orders  the  Board  refused  to  pay  any  of  the  teachers,  including  the 
lay  teachers  in  English  schools  under  their  charge,  notwithstanding  that  such  teachers 
were  qualified  and  were  obeying  the  regulations.  Later,  in  July,  1914,  during  a 
postponement  of  the  trial  made  at  the  Board's  request,  Mr.  Qenest,  the  Chairman  of 
the  Board,  professing  tc  act  under  a  resolution  passed  by  a  majority  of  the  Board  but 
against  the  protest  of  the  minority,  dismissetl  all  the  qualified  lay  teachers  in  the 
Board's  employ,  with  the  result  that  all  the  English  schools  remained  closed  when  they 
should  have  been  reopened  after  the  summer  vacation.  A  resolution  authorizing  Mr. 
Genest  so  to  act  was  passed  when  the  application  for  an  injunction  was  pending 
before  Mr.  Justice  Hodgins.  The  trial  Judge,  Mr.  Justice  Lennox,  referring  to  the 
resolution,  said  that  it — 

"  was  vicious  and  unlawful  per  se  for  its  exercise  was  intended,  upon  the  face 
of  it,  to  contravene  arid  override  the  injunction  order  of  the  Court  should  it  be 
issued There  is  a  palpable  absence  of  good  faith  in  the  whole  trans- 
action; it  is  contrary  to  the  spirit  and  intent  of  the  injunction  order;  it  is  con- 
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trary  to  what  was  necessarily  implied  upon  the  adjournment;  and  it  has  createc' 
an  intolerable  state  of  things  which  I  feel  I  have  power  to  and  ought  to  remedy." 
(32  O.L.R.  250.) 

The  learned  judge  aicording  made  an  interim  order  dated  11th  September,  1914, 
directing  the  Board  to  open  the  schools  not  later  than  September  16,  1914,  with  quali- 
fied teachers  in  charge;  to  conduct  the  schools  according  to  law;  to  p'jrmit  and  facilitate 
the  return  of  the  duly  qualified  teachers  who  in  the  preceding  month  of  June  were  in 
charge  of  the  schools  to  their  former  positions  as  teachers ;  and  he  restrained  the  Board 
from  interfering  with  or  molesting  the  teachers  in  the  discharge  of  their  duties.  In  his 
judgment  delivered  after  the  completion  of  the  trial  he  repeated  these  provisions  and 
added  others.  In  his  reasons  for  judgment  he  expressed  the  hope  "  that  before  long 
the  Board  may  recognize  the  wisdom  of  resuming  the  exercise  of  its  functions  according 
to  law."  (32  O.L.R.  p.  258).  This  hope  was  not  however  realized.  ^'  ~  • '  ^^c- 
mitted  the  former  qualified  teachers  in  the  English  schools  to  return  to  their  classes 
thus  enabling  the  schools  to  be  opened  but  there  was  no  proper  observance  by  the  Board 
of  the  school  law  and  regulations.  The  Board  did  not  exclude  the  teachers  and  pupils 
from  the  English  schools,  but  it  did  not  pay  the  teachers  their  salaries  nor  did  it 
enforce  Regulation  17  in  the  English-French  schools.  Such  a  condition  could  not  last 
long.  It  was  impossible  to  manage  the  schools  under  court  orders  through  the  medium 
of  a  Board  a  majority  of  whose  members  were  looking  for  opportunity  to  punish  the 
minority  for  asserting  their  rights  in  the  courts.  The  situation  would  become  worse  as 
time  went  on.  It  became  obvious  that  new  trustees  must  replace  the  trustees  who  were 
refusing  to  administer  the  trusts  conferred  on  them  by  the  Separate  Schools  Act. 
Legielation  was  necessary  to  enable  new  trustees  to  be  appointed.  Accordingly  the 
Legislature  passed  the  Act  of  1915.  It  recited  the  litigation  between  R.  MacKell  and 
others  and  the  School  Board  and  also  contained  the  following  recital: 

"And  whereas  the  said  Board  has  failed  to  open  the  schools  under  its  charge 
at  the  time  appointed  by  law  and  to  provide  or  pay  qualified  teachers  for  the  said 
schools  and  has  threatened  at  different  times  to  close  the  said  schools  and  to 
dismiss  the  qualified  teachers  duly  engaged  for  the  same." 

The  Act  rroceeded  by  section  2  to  declare  it  to  be  the  duty  of  the  Board  to  conduct 
the  schools  under  its  charge  according  to  law  with  qualified  teachers  in  charge ;  to  con- 
tinue to  employ  the  qualified  teAchers  then  in  the  employ  of  the  Board  at  the  salaries 
then  paid  unless  the  Minister  of  Education  otherwise  approved;  to  engage  such  addi- 
tional teachers  as  might  be  necessary;  to  pay  the  salaries  of  all  qualified  teachers  as 
they  became  due;  and  to  do  otLor  necessary  acts. 

It  was  hoped  that  the  Board  would  proceed  at  once  to  perform  these  duties.  Fear- 
ing that  it  might  not,  section  three,  the  section  now  assailed,  was  passed  whereby  if  the 
Minister  of  Education  was  of  opinion  that  the  Board  failed  to  perform  its  said  duties 
he  could  with  the  approval  of  the  Lieutenant  Governor  in  Council,  appoint  a  Com- 
mission; vest  in  the  Commission  all  or  any  of  the  powers  possessed  by  the  Board; 
suspend  or  withdraw  all  or  any  part  of  the  rights,  powers  or  privileges  of  the  Board; 
restore  the  whole  or  any  part  of  same  and  re-vest  the  same  in  the  Board  whenever  the 
Minister  might  think  it  advisable ;  and  make  such  use  of  the  Legislative  grant  for  said 
schools  or  any  of  them  as  the  Minister  might  in  writing  direct. 

The  purpose  of  these  sections  is  plain.  They  were  passed  to  secure  for  the  Roman 
Catholic  Separate  School  supporters  in  Ottawa  the  right  to  have  their  children  taught 
in  schools  according  to  law.  The  machinery  in  force  in  1916  to  secure  to  them  that 
right  had  broken  down  and  new  provisions  were  necessary  to  remedy'  .his  defect.  The 
legislation  was  intended  to  overcome  the  difficulty  created  by  a  majority  of  the  School 
Trustees  acting  illegally,  and  depriving  a  large  section  of  the  Roman  Catholics  in 
Ottawa  of  their  rights.  It  is  true  that  another  section  of  Roman  Catholics  in  Ottawa 
submitted  to  and  even  encouraged  the  action  of  the  Board  but  they  merely  approved 
an  abuse  of  power  by  the  trustees.  In  any  event  they  oould  give  no  oonsent  or  approval 
that  would  deprive  the  minority  of  their  rights. 
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Besides  the  right  of  the  minority  there  was  also  the  public  interest  to  be  considered. 
Schools  are  established  to  ensure  the  proper  education  of  all  children  thereby  makinsj 
them  good  and  eflScient  citizens.  There  is  no  paramount  right  in  tlie  parent  to  deter- 
mine that  his  child  shall  go  uneducated  or  to  constitute  himiielf  the  sole  judge  as  to  the 
education  the  child  shall  receive.  This  principle  was  reco<,Tiized  at  Confederation  as 
fully  as  it  is  to-day.  The  Roman  Catholic  Separate  Scbo^jls  were  then,  as  the  Chief 
Justice  of  Ontario  points  out  in  the  passage  of  his  judgment  above  quoted,  subject  to 
regulation  by  the  Council  of  Public  Instruction  which  then  filled  the  place  now 
occupied  by  the  Department  of  Education.  The  majority  of  the  Trustees  for  a  par- 
ticular school  could  not  then  any  more  than  they  can  now  carry  on  the  school  in 
defiance  of  the  school  law  and  regulations.  Legislation  which  deposes  trustees  who 
attempt  so  to  carry  on  a  school  and  substitutes  for  them  trustees  -who  will  obey  the  law 
cannot  be  said  to  be  "  prejudicial  "—it  is  in  fact  beneficial.  And  if  a  majority  of  the 
electors  deliberately  appoint  trustees  who  will  not  perform  the  duties  tliey  owe  either 
to  the  minority  of  ihe  class  or  to  the  public  at  large  other  means  of  appointing  trustees 
must  be  found. 

But  this  question  like  the  question  as  to  the  validity  of  Regulation  17  has  been 
contested  by  the  Board  in  tlic  Courts  and  is  now  determined  adversely  to  the  Board's 
contention. 

The  Commission  on  its  appointment  took  control  of  the  moneys  on  deposit  to  the 
credit  of  the  Board  in  the  Quebec  Bank  and  it  claimed  the  right  to  receive  the  Roman 
Catholic  Separate  School  rates  collected  by  the  City  of  Ottawa.  The  Board  instituted 
actions  against  the  Commission,  the  Quebec  Bank  and  the  City  of  Ottawa  for  the 
express  purpose  of  establishing  its  rights  as  against  the  Commission  to  manage  the 
school  funds.  The  trial  took  place  at  Ottawa  on  30th  October,  1915,  before  the  Honour- 
able the  Chief  Justice  of  Common  Pleas  (Chief  Justice  R.  M.  ikieredith)  and  after 
reserving  the  matter  for  consideration  the  learned  Judge  delivered  written  reasons  for 
judgment  in  which  he  upheld  the  validity  of  section  three  and  directed  that  the  actions 
brought  by  the  Board  should  be  dismissed.  His  reasons  for  judgment  will  be  found  in 
volume  34  of  the  Ontario  Law  Reports,  page  624.    At  page  631  he  says: 

"  The  removal  of  trustees  who  fail  or  refuse  to  perform  the  duties  of  their 
office,  and  especially  so  when  they  do  so  contumaciously,  is  but  a  familiar, 
appropriate,  and  sometimes  necessary  legal  method;  and  for  a  High  Court  of 
Parliament,  Provincial  or  Federal,  to  remove  trustees  filling  a  public  office,  even 
though  elected  to  that  office,  and  the  more  so  if  elected  with  a  view  to  con- 
tinuing to  refuse  or  fail  to  perform  such  duties  in  the  face  of  a  judgment  of 
a  Court  of  competent  jurisdiction,  making  those  duties  plain,  could  not  be  an 
infringement  upon  any  legal  right,  but  must  be  an  endeavour  to  maintain  and 
enforce  it;  and  the  mere  fact  that  an  appeal  may  be  taken,  or  is  contemplated, 
against  such  judgment,  is  no  kind  of  excuse  for  disregarding  it,  unless  its  effect 
is  suspended,  during  the  appeal,  by  law,  or  by  a  competent  court;  the  only  legal 
and  proper  course,  csi)ecially  for  a  public  officer,  is  to  yield  obedience  to  that 
judirnient  until  it  is  reversed,  if  ever  it  should  be;  and  that  the  plaintiffs  should 
have  done,  and  in  doing  would  have  remained  in  office." 

The  Board  appealed  from  this  judgment  and  the  Appellate  Division  of  the 
Supreme  Court  of  Ontario  dismissed  the  appeal  on  3rd  April.  1016.  The  Appellate 
Court  reached  the  conclusion  that  the  effect  of  the  statute  is  to  safeguard  rather  than 
prejudicially  affect  the  rights  and  privileges  which  at  Confederation  were  secured  to 
Roman  Catholics  in  Ontario.  The  question  was  one  entirely  suitable  for  the  Courts 
to  determine.  The  School  Board  itself  solected  that  forum,  and  a  judgment  adverse 
to  tlie  Board  has  been  affirmed  on  appeal.  Th<'  Board  should  not  now  be  permitted 
to  select  another  forum  for  the  decision  of  the  same  question.  The  question  is  one  of 
fact — prejudice  or  no  pr?judiet — which  can  be  determined  much  better  by  the  Court" 
than  by  the  Governor  (Jeneral  in  Council. 
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Besides  asserting  that  the  Statute  of  1&15  is  ultra  vires,  the  Petitioners  base 
their  request  for  disallowance  partly  on  the  ground  that  the  Act  should  be  disallowed 
under  the  diseretionary  power  which  it  is  claimed  the  Governor  General  in  Council 
may  constitutionally  exercise  with  respect  to  intra  vires  Provincial  legislation.  When 
reiwrting  on  the  petition  to  disallow  the  Statute  passed  by  the  Legislature  of  Ontario 
7  Edward  VII  (1907)  Chap.  15  entituled  "An  Act  respecting  Cobalt  Lake  and  Kerr 
Lake",  tlie  then  Minister  of  Justice,  Sir  Allen  Aylesworth,  in  his  report  dated  2l8t 
April,  1908,  referred  to  former  reports  on  other  Provincial  legislation  made  by  his 
predecessors,  the  lion.  Mr.  Mills  and. Sir  Charles  Fitzpatrick  as  follows: 

"The  undersigned  shares  the  views  expressed  by  Mr.  Mills  and  Mr.  Fitz- 
patrick. In  his  opinion  it  is  not  intended  by  the  British  North  America  Act 
that  the  power  of  disallowance  shall  be  exercised  for  the  purpose  of  annulling 
Provincial  legislation,  even  though  your  Excellency's  Ministers  consider  the 
legislation  unjust  or  oppressive  or  in  conflict  with  recognized  legal  principles 
so  long  as  such  legislation  is  within  the  power  of  the  Provincial  Legislature  to 
enact. 

The  undersigned  is  of  the  opinion  that  where  an  act  is  of  a  merely  domestic 
or  local  character  and  does  not  atTect  any  matter  of  Dominion  interest  your 
Excellency's  Government  ought  not  to  review  the  iwliey  or  propriety  of  the 
measure  which  is  exclusively  a  matter  of  provincial  concern,  and  he  accepts  the 
general  view  that  it  is  not  the  office  or  right  of  the  Dominion  Government  to 
sit  in  judgment  considering  the  justice  or  honesty  of  any  act  of  a  provincial 
legislature  which  deals  solely  with  property  or  civil  rights  within  the  Province." 

Sir  Allen  Aylesworth  when  reporting  on  29th  March,  1910,  with  respect  to  the 
proposed  disallowance  of  the  Statute  of  Ontario  passed  in  1909,  Chap.  19,  being  an 
Act  to  amend  the  "Act  to  provide  for  the  transmission  of  electrical  power  of  Munici- 
palities "  repeated  this  view  in  the  following  language: 

"In  answer  to  the  several  petitions  and  complaints  which  have  been  sub- 
mitted the  Government  of  Ontario  refers  to  a  number  of  precedents  to  be  found 
in  the  opinions  of  the  Ministers  of  Justice  upon  provincial  legislation  sub- 
mitted to  the  (Governor  General  in  Council,  wherein  the  view  is  expressed  that 
the  Governor  General  cannot  consistently  exercise  the  power  of  disallowance 
upon  any  ground  affecting  the  justice  or  expediency  of  a  local  statute  in  rela- 
tion to  tiintter,  consfitutionally  committed  to  the  Legislatures,  and  this  view 
has  ben  very  recently  re-aflirmcd  by  your  Excellency's  Government  upon  a 
report  ot  liie  undersigned  in  relation  to  an  Ontario  Statute  of  so  late  a  date  as 
1007.  Alany  cases  might  i)e  (juotcd  in  addition  to  those  so  referred  to  in  which 
the  Governor  General  has  declined  to  act  upon  such  reasons  as  affording  ground 
for  disallowance.  The  undersigned,  therefore,  consider  it  impossible  in  accord- 
ance with  both  practice  and  iJi'iiieiplo  that  your  Excellency's  Government  should 
sit  in  judgment  upon  the  propriety  of  this  measure". 

The  present  Mini3t<'r  of  Justice  (ITon.  Mr.  Dohcrty)  when  reporting  on  20th 
January,  1912,  on  the  petition  to  disallow  the  Statute  of  the  Province  of  Alberta  passed 
in  1910  rohiting  to  the  Alberta  and  Great  Waterways  Railway  Company  said' — 

"  There  was  considerable  discussion  at  the  hearing  as  to  the  practice  and 
precedents  in  respect  of  disallowance  of  legislation  by  reason  of  unjust  provi- 
sions or  because  of  its  interference  with  vested  rights  or  the  obligations  of  con- 
tract, and  a  recent  report  of  the  predecessor  in  office  of  the  undersigned  was 
quoted  as  showing  that  the  Governor  General  should  in  no  case  be  advised  to 
disallow  for  such  reasons.  It  is  true  as. has  been  frequently  pointed  out,  that 
it  is  very  difficult  for  the  Government  of  the  Dominion,  acting  through  the 
Governor  General,  to  review  local  legislation   or  wtnsidor   i^  qualities  upon 
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questions  of  hardship  or  injustice  to  the  rights  affected,  and  this  is  manifest 
not  only  by  expressions  in  reports  of  the  Minister,  but  also  by  the  fact  that 
but  a  single  instance  is  cited  in  which  the  Governor  General  has  exercised  the 
power  upon  these  grounds  alone. 

The  undersigned  entertains  no  doubt,  however,  that  the  power .  is  con- 
stitutionally capable  of  exercise  and  may  on  occaaion  b»  properly  invoked  for 
the  purpose  of  preventing,  not  inconsistently  with  the  public  interest,  irre- 
parable injustice  or  undue  interference  with  private  rights  or  property  through 
the  operation  of  local  statutes  intra  vires  of  the  legislatures.  Doubtless,  how- 
ever, the  burden  of  establishing  a  case  for  the  execution  of  the  power  lies  upon 
those  who  allege  it;  and  although  the  undersigned  is  not  prepared  to  express 
approval  of  the  statute  in  question,  which  he  feels  must  be  regarded  as  a  most 
remarkable  execution  of  legislative  authority,  he  is  nevertheless  not  satisfied 
that  a  sufficient  case  for  disallowance  has  been  established  either  on  behalf  of 
the  bondholder,  the  Bank,  or  the  Companies,  especially  when  it  is  considered  that 
the  legislation  sanctioned  by  the  Assembly  evidences  as  it  does  a  very  deliberate 
and  important  feature  in  the  policy  of  the  local  Government." 

It  is  not  necessary  in  this  case  to  consider  whether  the  limits  of  the  Constitutional 
right  to  disallow  Provincial  Legislation  are  thoi>e  indicated  in  the  reports  of  Sir 
Allen  Aylosworth  or  those  indicated  ifl  the  report  of  the  Honourable  Mr.  Doherty. 
The  Act  in  question  should  not  be  disallowed  in  either  viow.  Assuming  it  is  intra 
vires  it  expresses  "  a  very  deliberate  and  important  feature  in  the  policy  of  the  local 
Government"  and  should  not  be  interfered  with.  The  Governor  General  in  Council 
and  the  Dominion  Parliament  are  by  subsections  three  and  four  of  section  93  given 
express  jurisdiction  over  certain  provincial  legislation  relating  to  education.  Pro- 
vincial legislation  should  not  be  interferetl  with  except  in  cases  falling  within  those 
subsections  and  then  only  in  the  manner   therein  provided. 

The  Undersigned  submits  that  the  Act  in  question  should  not  be  disallowed 
because — 

1.  It  is  intra  vires  of  the  Ontario  I^egislature  and  has  been  so  held  by  the  Courts 
of  Ontario. 

2.  The  question  is  one  suitable  for  the  Courts  to  determine  as  the  validity  of  the 
Statute  depends  in  one  view  on  a  question  of  fact — prejudice  or  no  prejudice. 

3.  Tlie  terms  of  the  regulation  and  the  statute  are  acceptable  to  and  protect  the 
rights  and  privileges  of  a  very  large  section  of  the  Eonian  Catholics  in  Ontario. 

4.  Regulation  17  was  made  imrsuaut  to  tlic  si'ttlcil  and  definite  policy  of  the 
Governiiient  wliich  policy  was  in  Iflll  api)rov<'d  by  the  unanimous  vote  of  the 
Assembly. 

5.  Kegulation  17  was  in  force  three  years  before  the  Statute  was  passed  and  will 
reinain  in  force  even  if  the  Statute  is  disallowed. 

G.  The  Statute  was  assented  to  on  the  8th  April,  1915.  Tlie  Coi  'mission  was  not 
appointed  under  section  three  until  20th  July,  1915.  If  it  was  inioudod  to  ask  for 
disallowance,  the  Petiticm  slionld  have  been  prow^nted  at  an  earlier  stage  l)efore  the 
Commission  was  appointed  and  placed  in  charge. 

7.  Disallowance  of  the  Statute  of  tliis  date  would  restore  a  situation  described 
by  tlie  trial  Judge  as  intolerable. 

8.  The  Board  decided  to  tost  the  validity  of  the  Stitute  in  the  Courts  and  it  has 
been  decided  that  the  Statute  safeguards  the  rights  and  privileges  of  lloman 
Catholics  in  Ontario  rather  than  prejudicially  nfTects  them  and  the  Governor  General 
in  Council  siiould  not  in  cffeiit  lioar  an  oj'.peal  from  the  judgments  pronounced  by  the 
Courts. 

9.  Provincial  legislation  alTecting  education  should  not  be  disallowed  unless  it 
plainly  contravenes  subsection  one  of  section  93  of  the  Biitisii  North  America  Act. 
Sulwections    three    and   four    of   section    93   give   certain    express    autliority    to    the 
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Governor  General  in  Council  and  to  the  Dominion  Parliament  over  Provincial  legis- 
lation affecting  education,  and  no  Provincial  legislation  which  ie  intra  vires  should 
be  interfered  with  unless  it  comes  within  those  subsections  and  then  only  in  the 
manner  therein  provided. 


All- of  which  is  respectfully  submitted. 


Dated  at  Toronto,  this  4th  day  of  April,  1916. 


W.  H.  HEARST, 

Prime  Minister. 


6   GEORGE   V,    1916 

(Approved  4  May,  1917.) 

Dep.\rtment  of  Justice,  28th  April,  1917. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Ontario  passed  in  the  Sixth  year  of  His  Majesty's  reign  (1916),  and  received  by  the 
Secretary  of  State  for  Canada  on  5th  May  last,  and  he  is  of  opinion  that  these  statutes 
may  be  left  to  such  operation  as  they  may  have,  with  the  exception  of 

Chapter  20,  intituled  "An  Act  respecting  the  Public  Development  of  Water 
power  m  the  vicinity  of  Niagara  Falls";  and 

Chapter  21,  intituled  "  An  Act  to  regulate  the  use  of  the  Waters  of  the  Province 
of  Ontario  for  Power  Development  Purposes";  as  to  which  a  petition  of  the  Electrical 
Development  Company  of  Ontario,  Limited,  for  disallowance  has  recently  been 
received  and  is  now  under  consideration.  These  two  statutes  are  therefore  reserved 
for  a  separate  report. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 

Minister  of  Justice. 

(Appro red  4  May,  1917.) 

■ 

Depautment  of  Justice,  33rd  May,  1917. 
To  7/ is  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  received  on  2l8t  ultimo  a  petition  of  the  Electrical  Develop- 
ment Company  of  Ontario,  Limited,  addressed  to  Your  Excellency  in  Council  praying 
for  the  disallowance  of  two  statutes  of  the  Ontario  Legislature,'  assented  to  on  27th 
April,  1910,  namely: — 

Chapter  20,  intituled  "An  Act  respecting  the  Public  Development  of  Water 
power  in  the  vicinity  of  Niagara  Falls  " ;  and 

Chapter  21,  intituled  "  An  Act  to  regulate  the  use  of  the  Waters  of  the  Province 
of  Ontario  for  Power  Development  Purposes." 

These  statutes  were  received  by  the  Secretary  of  State  for  Canada  on  5th  May 
1916,  and  the  year  limited  for  disallowance  is  therefore  just  about  to  expire. 

The  undersigned  submits  herewith  the  petition  and  exhibits  which  accompany  it 
Copy  of  the  petition  was  communicated  by  the  Deputy  Minister  of  Justice  to  the 
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Attorney  General  of  Ontario  by  letter  of  24...  ultimo,  with  a  statement  that  the  under- 
signed would  be  pleased  to  have  the  observations  of  the  local  Government  upon  the 
subject,  and  Mr.  Newcombe  on  2nd  instant  received  a  reply,  copy  of  which  is  also 
submitted,  in  which  the  Attorney  General  states  that  in  view  of  the  limited  time  to 
elapse  during  which  the  power  of  disallowance  may  be  exercised  he  does  not  wait  for 
the  transmission  of  a  despatch  from  his  Government  in  reply  to  the  petition,  but  sub- 
mits the  observations  set  forth  in  his  letter  as  an  expression  of  the  provincial  views. 
The  undersigned  submits  also  a  printed  "  memorandum  concerning  recent  pro- 
vincial legislation  and  executive  action  in  Canada  with  special  reference  to  the 
Niagara  question  "  which  has  been  delivered  in  support  of  the  petition. 

The  grounds  upon  which  the  petition  proceeds  cannot  perhaps  be  restated  more 
conveniently  than  by  reference  to  the  petition  itself.  They  involve  a  denial  of  the 
authority  of  Ontario  to  enact  the  statutes  in  question,  and  also  an  attack  upon  the 
quality  of  the  legislation  as  unjustly  interfering  with  vested  rights  and  obligations 
of  contract,  and  as  prejudicial  to  the  general  public  interest. 

The  undersigned  is  disposed  to  think  that  the  questions  submitted  which  relate 
to  the  enacting  power  of  the  legislature  may  be  determined  more  conveniently  and 
more  satisfactorily  by  the  judicial  tribunals  than  by  Your  Excellency  in  Council.  It 
is  alleged  that  the  Attorney  General  withheld  his  fiat,  in  consequence  of  which  the 
Company  was  unable  to  proceed  with  an  action  for  declaration  of  its  rights;  and 
that  an  action  against  tho  Attorney  General  failed  on  the  ground  that  the  procedure 
was  not  admissible.  The  undersigned  apprehends,  however,  that  means  may  be  found, 
independently  of  any  consent  of  the  AUorney  General,  by  which  the  courts  could  be 
afforded  an  opportimity  to  grant  any  relief  which  may  be  consequent  upon  the 
view,  if  it  be  upheld,  that  the  Acts  complained  of  are  ultra  vires  of  the  legislature; 
and  the  difficulties  and  inconveniences  of  an  adjudication  of  the  legal  questions  by 
Your  Excellency  in  Council  are  such  as  to  convince  the  undersigned  of  the  inex- 
pediency of  a  recommendation  for  disallowance  based  upon  any  of  the  constitutional 
objections  which  are  submitted. 

When  it  is  said  that  the  legislation  is  bad  in  principle,  unfair  and  confiscatory, 
because  it  is  intended  to  take  away  or  prejudice  rights  acquired  by  the  Company  under 
its  contract  to  which  the  Province  is  in  effect  a  party;  and  especially  so  in  view  of 
the  fact  that  the  Company  has  made  very  considerable  expend  itur«s  and  incurred 
large  obligations  upon  the  security  of  the  rights  or  concessions  which  it  had  by  means 
of  the  contract  obtained.  It  would  seem  from  the  Attorney  General's  letter  that 
there  are  questions  of  fact  outstanding  as  between  the  petition  and  the  allegations  of 
the  Government,  and  these  Your  Excellency's  Government  has  no  means  to  try;  but 
a8.o,uming  the  differences  of  fact  to  be  eliminated  in  favour  of  the  petition,  the  under- 
signed, while  he  does  not  hesitate  to  express  strong  disapproval  of  lc}?islation  which 
is  intended  to  break  down  or  take  away  legitimate  contract  rights  without  compensa- 
tion, is  not  prepared  to  recommend  this  consideration  as  a  ground  for  the  exercise 
of  the  power  of  disallowance  in  the  circumstances  of  this  particular  case.  The  legisla- 
ture is  directly  responsible  for  the  policy,  merits  and  justice  of  its  legislation.  Its 
powers  are  plenary  and  exclusive  within  the  limits  by  which  they  are  confined,  and 
although  doubtless  they  must  be  exercised  subject  to  the  control  of  the  Governor 
General  in  Council,  that  control  cannot  in  the  opinion  of  the  undersigned  be  constitu- 
tionally exercised  upon  the  principle  of  substituting  the  judgmf ,:+  of  the  Dominion 
Executive  for  that  of  the  local  legislature,  in  relation  to  mat^  >-hich  are  strictly 
confined  to  the  field  of  local  self-government. 

It  is  contended  that  the  legislation  will  have  effect  to  impair  the  financial  credit 
of  His  Majesty's  Governments  of  Ontario  and  of  Canada,  and  that  the  Acts  are 
against  the  general  interests  of  the  Dominion.  These  are  grave  allegations,  and  if 
the  undersigned  were  satisfied  that  Dominion  interests  are  seriously  imperilled  he 
would  not  hesitate  to  advise  the  exercise  of  Your  Excellency's  prerogative,  but  the 
undersigned   is   not    convinced   that   the   public    credit   of    the    Dominion    will    be 
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substantially  impaired  by  the  legislative  breaches  of  contract,  such  as  they  are,  which 
(ire  evidenced  by  the  statutes  j;i  question. 

It  will  be  observed  that  the  petitioners  complain  not  only  of  the  two  statutes 
of  1916  above  nametl,  but  also  of  other  legislation  passed  at  the  recent  session  of  1917, 
and  the  petitioners  pray  in  the  alternative  that  Your  Excellency  in  Council  may  be 
pleased  to  direct  that  the  question  of  the  constitutional  validity  of  all  these  Acts  be 
referred  to  the  Supreme  Court  of  Canada.  The  undersigned  reserves  consideration  of 
the  Statutes  of  1917,  and  of  the  quastion  of  reference  to  the  Supreme  Court,  but  he 
is  of  opinion,  for  the  reasons  above  mentioned,  that  it  would  be  inadvisable  to  exercise 
the  power  of  disallowance  with  regard  to  the  said  statutes,  Chapters  20  and  21  of 
1916. 

The  undersigned  recommends  that  a  copy  of  tliis  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  of  Ontario,  for  the  information  of  his  Government,  and 
to  ilr.  T).  L.  McCarthy,  K.C.,  of  Toronto,  the  petitioners'  solicitor. 


Humbly  submitted. 


C.  J.  DOHERTY, 

Minister  of  Justice. 
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April  30th,  1917. 

V.  L.  NEwcojruK,  Esq.,  K.C., 

Deputy  Mini."  ler  of  Jiistice, 
Ottawa,  Ont. 

Dear  Sin. — I  bog  to  acknowledge  receipt  of  yoiir  letter  of  the  24th  instant, 
enclosing  cojjy  of  the  petition  of  the  Electrical  Development  Company  of  Ontario 
praying  for  the  disallowance  of  The  Water  Powers  Regulation  Act,  1916,  and  other 
local  statutes. 

In  view  of  the  limited  time  yet  to  elapse  during  which  the  power  of  disallowance 
may  be  exercised,  I  am  not  waiting  for  the  transmission  of  the  despatch  from  thii 
Government  in  reply  to  the  petition,  but  will  ask  you  to  lay  this  letter  before  th'. 
Minister  of  Justice  as  an  expression  of  the  views  of  the  Government  of  Ontario. 

In  pursuance  of  general  policy  the  Government  of  Ontario  promoted  and  the 
Legislature  passed  the  Acts  in  question  and  the  said  Acts  deal  with  property  and  civil 
righi:-  in  the  Province  of  Ontario,  matters  over  which  by  Tlie  British  North  America 
Act,  Sf'tion  92,  sub-head  13,  the  Province  has  exclusive  legislative  jurisdiction. 

Tlie  natters  dealt  with  by  the  Acts  also  come  clearly  within  the  provisions  of 
sub-hoad  1 6  of  the  same  section,  that  is,  "  matters  of  a  local  and  private  nature." 

The  /cts  referred  to  do  not  tliorefore  fall  within  the  list  of  cases  referred  to  by 
the  then  Minister  of  Justice  in  a  des])atch  fi'om  Ottawa  dated  the  8th  June,  1868,  and 
approved  by  His  Excellency  the  Governor  in  Council  on  the  following  day  in  that 
they  are  not  altogether  illegal  or  unconstitutional  nor  arc  they  illegal  nor  unconstitu- 
tional in  part  being  in  fact  l)otii  legal  and  constitutional  nor  do  tliey  conflict  with 
legislation  of  the  Dominion  Parliament  nor  do  they  affect  the  interests  of  the 
Dominion  generally. 

The  lion.  Edward  Blake,  when  Minister  of  Justice,  in  reporting  on  a  petition 
for  the  disallowance  of  an  Act  of  the  Province  of  Ontario  (38  Victoria  chapter  75) 
said : — 

"  The  undersigned  does  not  conceive  that  he  is  called  upon  to  express  an 
opinion  upon  the  allegations  of  the  petitions  as  to  the  injustice  alleged  to  be 
effected  by  the  Act.    This  was  a  matter  for  the  local  Legislature." 

The  late  Sir  John  Thompson,  thon  Minister  of  Justice,  in  his  report  to  Council 
upon  the  Act  (48  Victoria,  Cap.  5),  an  Act  in  respect  of  certain  sums  of  money  ordered 
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by  the  Legislative  Assembly  to  be  impounded  in  the  hands  of  the  Speaker,  to  which 
objections  had  been  taken  on  the  ground  that  it  was  an  interference  with  the  private 
rights  of  a  creditor,  used  these  words: —  - 

<.  "  Without  expressing  any  opinion  as  to  whether  the  Act  is  a  just  measure 

;  or  not,  the  undersigned  is  of  the  opinion  that  it  is  within  the  undoubted  legis- 

«  lative  authority  of  the  Legislature  of  that  Province  and  therefore  respectfully 

L  recommends  that  it  be  left  to  its  operation." 

J  In  Hodge  v.  The  Queen,  9  App.  Cas.  at  page  132.  Sir  Barnes  Peacock,  in  deliver- 
ing the  judgment  of  the  Judicial  Committee  of  the  Privy  Council,  states:— 

"When  the  British  North  America  Act  enacted  that  there  should  be  a 
legislature  for  Ontario,  and  that  its  legislative  assembly  should  have  exclusive 
*-  authority  to  make  laws  for  the  Province  and  for  pr.)vincial  purposes  in  relation 

to  the  matters  enumerated  in  socticn  92,  it  conferred  powers  not  in  any  sense 
to  be  exercised  by  delegation  from  or  as  agents  of  the  Imperial  Parliament,  but 
authority  as  plenary  and  as  ample  within  the  limits  prescribed  by  section  92 
as  the  Imperial  Parliament  in  the  plenitude  of  its  power  possessed  and  could 
bestow.  Within  these  limits  of  subjects  and  area  the  local  legislature  is 
supreme,  and  has  the  same  authority  as  the  Imperial  Parliament,  or  the  Parlia- 
ment of  the  Dominion." 

In  Attorney  General  of  Canada  vs.  Attorney  General  of  Ontario,  et  al  (1898), 
A.C.  at  page  713,  Lord  Herschell,  in  delivering  the  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  says: — 

"The  suggestion  that  the  power  might  be  abused  so  as  to  amount  to  a 
practical  confiscation  of  property  does  not  warrant  the  imposition  by  the  Courts 
of  any  limit  upon  the  absolute  power  of  ..gislation  conferred.  The  Supreme 
legislative  power  in  relation  to  any  subject-matter  is  always  capable  of  abuse, 
but  it  is  not  to  be  assumed  that  it  will  be  used  improperly ;  if  it  is,  the  only 
remedy  is  an  appeal  to  those  by  whom  the  Legislature  is  elected." 

The  Hon.  A.  B.  (now  Sir  Allen)  Aylesworth,  when  Minister  of  Justice,  in  his 
report  upon  the  petition  to  disallow  two  Ontario  Statutes  (6  Edward  VII,  Cap.  12, 
and  7  Edward  VII,  Cap.  15),  used  the  following  language:— 

"  It  is  not  intended  by  tlie  British  North  America  Act  that  the  power  of 
disallowance  shall  be  exercised  for  the  purpose  of  annulling  Provincial  legis- 
lation even  though  Your  Excellency's  Ministers  consider  the  legislation  unjust, 
or  oppressive,  or  in  conflict  with  recognized  legal  principles,  so  long  as  such 
legislation  is  within  the  power  of  the  Provincial  Legislature  to  enact  it." 

He  amplified  this  language  in  a  forcible  and  telling  speech  made  in  the  House 
of  Commons,  March  1,  1909,  and  reported  in  Hansard  at  page  1750,  et  seq.  to  which 
the  Dominion  Government  is  respectfully  referred. 

In  1901  the  Hon.  David  Mills,  then  Minister  of  Justice,  in  reporting  upon  legis- 
lation of  a  somewhat  similar  character,  used  this  language: — 

"The  undersigned  conceives  that  Your  Excellency's  Government  is  not 
concerned  with  the  policy  of  this  measure.  It  is  no  doubt  intra  vires  of  the 
Legislature  and  if  it  be  unfair  or  unjust  or  contrary  to  the  principles  which 
ought  to  govern  in  dealing  with  private  rights,  the  constitutional  recourse  is 
to  the  Legislature,  and  the  Acts  of  the  legislature  m.ny  be  ultimately  judged 
by  the  people.  The  undersigned  does  not  consider,  therefore,  that  Your  Excel- 
lency ought  to  exercise  the  power  of  disallowance  in  such  cases." 
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In  the  same  year,  speaking  with  reference  to  legislation  of  the  Province  of  British 
Colombia  whicli  was  then  under  consideration,  the  Hon.  D.  Mills  said: — 

"  The  undersigned  base?  hifi  refusal  to  recoinmond  dieallowauce  upon  the 
fact  that  the  application  pr  pecds  upon  grounds  affecting  the  substance  of  the 
Act  with  regard  to  matters  undoubtedly  within  the  Lpp'olucive  authority  of 
the  Province  and  not  affecting  any  matter  of  Dominion  policy.  It  is  alleged 
'  that  the  Statute  affects  pending  litigation  and  rights  existing  under  previous 
legislation  and  grants  from  *he  Province.  The  undersigned  considers  that 
such  legislation  is  objectionable  in  principle  and  not  justified  unless  in  very 
exceptional  circumstances,  but  Your  Excellency's  Government  is  not  in  any 
wise  responsible  for  the  principle  of  the  legislation  and,  as  has  been  a'iready 
stated  in  this  report  with  regard  to  an  Ontario  Statute,  the  proper  remedy  in 
such  cases  liea  with  the  legislature  or  its  constitutional  judges." 

A  year  later  the  Hon.  Chas.  (now  Sir  Charles)  Fitzpatrick,  reporting  upon 
British  Columbia  legislation,  used  these  words: — 

"  It  appears  that  litigation  was  pending  between  the  Government  and  the 
1;  petitioners,  at  the  time  of  the  passing  of  the  Act,  with  regard  to  the  petitioners' 
liability  to  pay  these  royalties,  and  no  doubt  a  very  strong  case  is  made  cut 
by  the  petitioners  in  support  of  the  view  that  the  legislature  should  have 
allowed  the  existing  law  to  operate  and  should  not  have  undertaken  to  legis- 
late so  as  to  diminish  or  affeci  existing  rights.  The  undersigned  cannot  help 
expressing  his  disapprobation  of  measures  oi  this  character,  out  there  is  a 
difficulty  about  Your  Ex^ellenc,y  in  Council  giving  relief  in  such  cases  without 
affirming  a  policy  which  requires  Your  Excellency's  Government  to  put  itself 
to  a  large  ext-'nt  in  the  place  of  the  Legislature,  and  judge  of  the  propriety  of 
its  Acts  relating  to  matters  committed  by  the  constitution  to  the  exclusive 
legislative  authority  if  the  Province." 

This  Government  therefore  while  it  considers  the  Acts  sought  by  the  petitioners 
to  be  disallowed  t  >  b^  both  right  and  just,  entirely  disavows  the  notion  of  the  Peti- 
tioner in  the  prer.ent  case  that  it  is  the  office  of  the  Dominion  Government  to  sit  in 
judgment  on  the  rig}it  and  justice  of  the  Act  of  the  Ontario  Legislature. 

With  regard  to  tl.e  allegations  set  out  in  paragraphs  2,  3,  4,  5,  0,  etc.,  it  may  bo 
said  that  the  agreement  referred  to  Ixiund  the  Commissioners  of  the  Victoria  and 
Niagara  Falls  Park  and  the  Crown  only  so  far  as  it  was  represented  by  the  said 
Commissioner?  actii);jc  within  their  capacity  in  that  regard. 

The  Construction  system  contemplated  by  the  Onlirio  Niagara  Power  Develop- 
ment Act,  1910,  which  Act,  the  Petitioners  seek  to  have  disallowed,  does  not  authorize 
the  said  Commissioners  to  do  any  act  whatsoever  in  contravention  of  the  provisions 
of  the  said  agreement  any  more  than  would  the  Power  system  originating  at  Chau- 
diere  Falls,  and  section  7  of  the  said  Act  was  simply  introduced  e.c  abundnnlia 
caiUela  and  not  becanse  it  was  necessary. 

In  any  case  tlie  matters  dealt  with  in  paragra|)h  14  of  tl;e  Petitiou  and  nho  in 
paragraphs  15,  10  and  17  are  stricily  matters  dealing  with  the  property  and  civil 
rights  and  therefore  as  hereinbefore  set  forth  entirely  within  the  jurisdiction  of  this 
Province.  The  Petitioners'  prayer  suggt^ting  that  the  effect  will  be  to  impair  the 
financial  credit  of  His  Majesty's  Government  of  Ontario  and  Canada  can  best  be 
answered  by  saying  that  the  Government  of  the  Province  of  Ontario  is  the  proper 
guardian  of  its  credit,  fiiumcial  and  ocherwiic,  and  that  the  credit  of  the  Govern- 
ment of  Canada  is  not  affected  by  these  Act'..,  nor  are  the  said  Acts  contrary  to  the 
policy  of  the  Canadian  constitution,  which  Constitution  excepting  so  "ar  as  they 
deal  with  property  and  civil  rights  or  are  matters  of  a  local  and  private  nature  they 
do  not  affect,  nor  are  they  ultra  vires  of  the  Legislature  of  the  Province  of  Ontario, 
either  for  the  reasons  set  forth  in  the  said  Petition,  paragraph  11),  or  for  any  other 
reason. 
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The  reasons  eet  forth  in  paragraph  19  of  the  Petition  for  the  claim  that  the  said 
Acte  are  ultra  vires  have  been  already  adversely  dealt  with  in  the  Judgment  of  the 
Appellate  Divieion  of  the  Supreme  Court  of  the  Province  of  Ontario  pronounced  on 
the  13th  day  of  January,  1&17,  and  referred  to  in  paragraph  17  of  the  said  petition. 
See  38  Ontario  L.R.,  p.  383. 

With  regard  to  the  request  in  the  said  Petition  for  a  reference  by  the  Governor 
in  Council  under  The  Supreme  Courts  Act.  section  "0,  it  has  never  been  the  practice 
for  the  Governor  in  Council  to  refer  the  eouctitutionality  of  Provincial  Acts  in 
which  the  Dominion  is  not  interested,  to  the  Supreme  Court  of  Canada,  and  the 
Government  of  this  Province  respectfally  submits  thct  any  such  reference  of  Lne 
Acts  in  question  would  be  a  dietinct  and  unwarranted  interference  with  the  rights 
of  the  Ontario  Legislature  and  as  the  Judgment  upon  such  references  is  advisory 
only,  would  also  in  its  practical  effect  be  futile. 

In  addition  to  the  foregoing  considerations  it  may  be  pointed  out  that  the  peti- 
tion contains  numerous  misstatements  of  fact.  The  Government  does  not  admit  it 
would  have  no  right  to  authorize  the  construction  of  works  in  the  Queen  Victoria 
Niagara  Falls  Park  by  the  Hydro-Electric  Power  Commiasion  but  as  a  matter  of 
fact  it  had  not  done  3c  nor  ia  any  such  action  contemplated. 

It  is  not  true  ds  alleged  in  paragraph  10  of  the  Petition  that  the  Petitioner  has 
faithfully  paid  the  rental  specified  in  the  agreement  with  the  Commission  and  has 
oliserved  each  and  evf  y  stipulation  therein  contained. 

It  is  untrue  as  alleged  in  paragraph  12  of  the  Petition  that  any  allowarce  for 
the  exportation  of  electrical  power  by  the  Electrical  Development  Company  is  in 
force  and  I  believe  it  is  untrue  that  the  Petitioner  is  an  exporter  of  electrical  power 
itself  although  supplying  power  for  exportation  to  another  company  upon  the  Canp- 
dian  side  of  the  River. 

It  is  untrue  that  the  Petitioner  carries  on  an  undertaking  extending  beyond  the 
limits  of  the  Province,  and  the  Company  is  an  Ontario  Company  incorporated  under 
Provincial  legislature,  exercising  its  franchise  under  a  license  from  the  Provincial 
Commission  and  subject  in  every  respect  in  its  management  and  in  the  exercise  of 
all  its  power,  to  the  legislative  authority  of  the  Province. 

It  is  untrue  that  The  Ontario  Niagara  Development  Act  purports  to  authorize 
i;  violation  of  any  Dominion  legislation. 

It  is  untrue  that  The  Ontario  Niagara  Development  Act  purports  to  confiscate 
ov  destroy  any  property  of  the  Petitioner,  nor  does  The  Water  Power  Regulation 
Act  purport  to  confiscate  or  destroy  any  such  property. 

The  Government  of.  Ontario  have  had  to  take  into  consideration  many  circum- 
stances in  dealing  with  the  conservation  of  the  water  powers  of  the  Niagara  River 
and  in  view  of  the  restriction  of  the  Province  to  the  use  of  36,000  cubic  'set  per 
second  by  the  International  Waterways  Treaty,  it  becomes  of  supreme  importance  to 
the  people  of  Ontario  that  the  maximum  amount  of  power  should  be  developed  from 
the  available  supply  of  water. 

Tlie  Water  Powers  Regulation  Act  was  passed  with  a  view  to  ascertaining  the 
rights  of  the  three  companies  developing  power  at  Niagara  Falls  and  in  order  to 
provide  particular  means  of  ensuring  that  they  use  no  more  water  than  they  are 
entitled  to  use  and  that  their  works  are  constructed  and  operated  with  such  a  degree 
of  efficiency  as  to  ensure  an  economical  use  of  tl       ater  they  are  entitled  to  take. 

The  Act  provides  for  judicial  construction  of  rheir  franchise  and  for  compensa- 
tion where  in  the  public  interest  it  is  necessa^  :*iat  their  rights  under  their  agree- 
ment with  the  Park  Commission  should  be  fui;h«jr  reetricted. 

At  the  present  time  there  is  an  urgent  demand  for  more  power  for  the  manu- 
facturers o£  Ontario  and  especially  in  view  of  the  vital  importance  not  only  to  the 
Province  but  to  the  Empire,  of  the  manufacture  of  munitions  of  war,  the  Govern- 
ment might  have  been  justified  in  taking  much  stronger  measures  than  the  legisla- 
tion in  question  in  order  to  ensure  due  economy  and  efficiency  in  the  development 
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of  power  at  Niagnra  Falls.  While  I  do  not  admit,  for  the  reasons  stated  in  the 
earlier  part  of  this  letter,  that  the  Dominion  Government  should  consider  the  justice 
or  injustice  or  expediency  or  otherwise  of  Provincial  legislation  so  long  as  it  is 
clearly  within  the  legislative  authority  of  the  Province,  I  desire  to  point  out: — 

Ist.  That  the  Petitioners  are  according  to  tests  made  under  the  authority 
of  The  Water  Powers  Regulation  Act  and  in  deliberate  violation  of  their  agree- 
ments with  the  Park  Commission,  appropriating  power  to  which  they  are  not 
entitled  and  developing  more  than  20,000  cubic  feet  more  than  the  amount 
stipulated  for  in  their  contract. 

2nd.  That  the  Company  is  a  defaulter  to  a  large  amount  in  the  payment  of 
rentals  provided  for  in  the  contract. 

3rd.  That  the  Petitioners  have  forfeited  the  franchise  granted  them  by 
the  Queen  Victoria  Niagara  Falls  Park  Commission  by  acts  of  trespass  and  by 
the  non-payment  of  the  stipulated  rental. 

4th.  That  the  Petitioners  have  up  to  the  present  time  done  nothing  and 
proposed  nothing  to  assist  the  Hydro-Electric  Power  Commission  or  the  Gov- 
ernment of  Ontario  in  solving  the  problem  of  an  adequate  supply  of  power  to 
meet  the  extraordinary  demands  occasioned  by  the  war. 

I  cannot  believe  that  the  Government  of  Canada  would  for  a  moment  consider  the 
possibility  of  the  disallowance  of  the  legislation  in  question,  in  as  much  that  such 
action  would  be  fraught  with  consequences  of  a  most  serious  character  and  would 
have  the  eflFect  of  intimating  to  such  companies  as  that  of  the  Petitioners,  that  they 
may  wiih  impunity  defy  any  control  on  the  part  of  the  Executive  Government  or 
Legislature  of  the  Province  while  at  the  same  time  disregarding  the  fulfillment  of  their 
contractual  obligations. 

Yours  truly, 

I.  B.  LUCAS, 

Attorney  Gtneral. 
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Pktition  for  dif«llowance  of  certain  Acts  of  the  Legislature  of  the  Province  of 
Ontario,  known  as  The  Ontario  Niagara  Development  Act,  The  Water  Powers 
Regulation  Act,  1916,  being  6  George  V,  Chapters  20  and  21  respectively  of 
the  Statute  of  Ontario,  1916,  the  Ontario  Niagara  Development  Act,  1917,  and 
the  Water  Powers  Regulation  Act,  1917. 

To  His  Excellency  the  Oovemor  General  in  Council: 

The  humble  petition  of  the  Electrical  Development  Company  of  Ontario,  Limited, 
a  Corporation  having  its  Head  Office  in  the  City  of  Toronto,  in  the  Province  of 
Ontario, 

Showeth : 

1.  That  your  petitioner  is  a  company  incorporated  by  Letters  Patent  dated  the 
18th  day  of  February,  1913,  issued  pursuant  to  the  Ontario  Companies  Act,  and 
carries  on  the  business  of  developing  electrical  energy  by  water  power  and  of  acquiring 
and  maintaining  transmission  lines  for  the  delivery  of  such  power,  their  power  plant 
being  situated  on  the  banks  of  the  Niagara  river  in  the  Queen  Victoria  Niagara 
Falls  Park,  in  the  Township  of  Stamford,  iu  tho  County  of  Welland  and  Province 
of  Onlario. 

2.  That  the  Commissioners  of  the  Queen  Victoria  Niagara  Falls  Park  are  a 
corporation  created  by  an  Act  of  the  Legielature  of  tho  Province  of  Ontario,  being 
the  Statute  60,  Victoria,  c.  18,  and  the  existence  of  the  said  corporation  is  continued 
by  Chapter  60  of  the  Revised  Statutes  of  Ontario,  l914.    Under  the  said  Acts  tho 


.r 


1916 


143 


said  Commisaioners  are  invested  with  the  title  and  the  management  of  the  Queen 
Victoria  Niagara  Falls  Park,  subject  to  the  beneficial  interest  of  His  Majesty  therein 
and  had  or  assumed  authority  to  enter  into  the  agreement  hereinafter  mentioned,  by 
virtue  of  an  Act  of  the  Legislature  of  the  Province  of  Ontario,  being  62  Victoria, 
c.  11,  6.  36,  of  which  provides  as  follows: — 

"  36.  The  said  Commissioners  with  the  approval  of  the  Lieutenant-Governor 
in  Council  may  enter  into  an  agreement  or  agreements  with  any  person  or 
persons,  company  or  companies,  to  take  water  fri>m  the  Niagara  river,  or  from 
the  Niagara  or.  Welland  rivers,  at  certain  points  within  or  without  the  said 
park  for  the  purpose  of  enabling  such  person  or  persons,  company  or  companies, 
to  generate,  within  or  without  the  park,  electricity  or  pneumatic,  hydraulic 
or  other  power,  conducting  or  discharging  said  water  through  and  acroea  the 
said  park,  or  otherwise  in  such  manner,  for  such  rentals  and  upon  such  terms 
and  conditions  as  may  be  embodied  in  the  agreement  or  agreement*,  and  as 
may  appear  to  the  Lieutenant-Governor  in  Council  to  be  in  the  public  interest." 

3.  That  in  pursuance  of  the  eaid  enactment,  the  'Commissione's  of  the  Queon 
Victoria  Niagara  Falla  Park,  on  behalf  of  themselves  and  those  others,  who  for  the 
time  being  might  be  CommiMeioners  of  the  said  park,  or  other  representatives  of  the 
Government  of  Ontario,  entered  into  an  agreement  dated  the  2»th  day  of  January, 
1903,  with  William  MacKenzic,  Henry  M.  Pellatt  and  Frederic  Nicholk,  their  heirs,' 
executors  and  assigns  (therein  and  hereinafter  called  "the  Syndicate").  By  the 
huH  agreement  it  was  provided,  subject  to  the  approval  of  the  Lieutenant-Governor  in 
Council  being  obtained,  that  the  Syndicate  should  for  fifty  yoars  have  the  right  to 
construct  work  and  to  divert  thereby  through  the  park  from  the  waters  of  the 
Niagara  and  Welland  rivers,  water  for  generating  electricity  for  commercial  use. 

4.  That  by  paragraph  (1)  of  the  said  agreement  the  said  Commissioners  coven- 
anted with  the  said  Syndicate,  as  follows: — 

"  For  the  purpose  of  generating  electricity  and  pneumatic  power  or  any 
otipr  power  to  be  transmitted,  and  capable  of  beii,g  transmitted  to  places 
beyond  the  park,  the  Commissioners  hereby  grant  to  the  Syndicate,  subject  to 
the  consent  and  approval  of  the  proper  authority,  and  save  as  hereinafter 
limited,  a  license  irrevocable  to  take  from  the  waters  of  the  Niagara  river 
within  the  park  a  sufRoient  quantity  of  water  to  develop  125,000  electrical,  or 
pneumatic  or  other  horse  power  for  commercial  use.  Provided  also  that  these 
presents  wre  not  to  be  construed  as  expressing  or  implying  any  covenants  by 
the  Commissioners  for  title  or  quiet  po     ssion." 

The  expression  "save  as  hereinafter  liiiiiicd"  relates  «olely  to  the  word 
"  irrevocable." 

6.  That  by  paragraph  16  of  the  said  aprreement,  the  smd  Conimissionprs  coven- 
anted with  the  said  Syndicate,  as  follows: — 

"  16.  The  Commissioners  will  not  themselves  engage  in  making  usp  of 
the  water  to  generate  electric,  pneumatic,  or  other  power  except  for  the  jiurijises 
of  the  piark,  provided  that  in  case  the  said  Commissioners  shall  liave  granted 
or  at  any  time  may  have  granted  to  any  other  person  or  corpornti.)u  license  to 
use  the  waters  of  the  said  Niagara  or  Welland  rivers,  and  by  roiison  of  failure 
of  such  person  or  corporation  to  carry  on  the  works  so  licensed  the  said 
Commissioners  find  it  necessary  to  forfeit  Sraid  license  and  take  over  said  works, 
this  clause  shall  not  prohibit  said  Commiasioners  from  operating  nuoh  works 
for  the  general  and  transmission,  sale  or  lease  of  electricity  or  pow«r.'' 

6.  That  by  paragraph  20  of  the  said  agrecnitnt,  the  said  Commissioners  covenanted 
with  the  said  Syndicate,  «s  follows:— 

"  20.  So  long  as  this  agreement  is  in  force  the  Commissioners  undertake 
and  agree  that  the  amount  of  rentals  which  may  be  fixed  and  charged  for  the 
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right  to  use  the  waters  of  the  Niagara  or  Welland  river  within  the  park  for 
the  purpoee  of  generating  electricity  by  any  other  company  or  pe.-9on,  shall 
not  be  at  less  rentals  than  is  provided  and  reserved  by  theee  presents,  and 
further,  that  any  such  company  shall  be  subject  to  the  like  restrictions  aa  in 
paragraph  21  of  this  agreement.  Provided,  however,  that  notwithstanding 
anything,  in  this  paragraph  contained,  the  rentals  so  to  be  fixed  and  charged 
against  any  other  Company  or  person,  may  be  reduced,  below  the  rentals 
provided  and  reserved  by  these  presents,  so  far  only  as  such  reduction  may 
fairly  and  reasonably  be  allowed  in  rospeci;  of  the  increased  cost  of  the  construc- 
tion of  the  tail  race  or  tunnel  within  the  pari ,  by  reason  of  its  greater  length 
or  other  ground  of  expense  in  its  or  their  consti'uction,  whether  required  for 
supply  or  waste  through  the  park  to  the  point  of  discharge  into  the  Niagara 
river  in  excess  of  the  distance  between  the  power  house  of  the  Canadian 
Niagara  Power  Company  and  the  point  of  discharge  into  the  Niagara  ri^  ir, 
such  reduction  not  to  be  of  lan  amount  sufficient  to  give  any  undue  advantage 
as  against  the  Syndicate  except  by  reason  of  such  increased  cost  of  tail  race 
or  tunnel,  or  both,  as  the  case  may  be." 

7.  That  in  consideration  of  the  terms  of  the  said  agreement,  the  said  Syndicate 
undertook  to  pay  an  annual  rental  of  $15,000,  with  further  charges  of  -50  or  more 
per  horse-power  according  to  the  quantity  of  electricity  generated  above  10,000  horse- 
power and  by  paragraph  27  of  the  said  agreement  the  said  Sytidicate  covenanted  to 
assign  the  said  ageement  within  two  years  from  the  (J«te  thereof. 

8.  That  by  an  Order  in  Council  dated  the  20th  day  of  January,  1908,  the 
Lieutenant-Governor  in  Council,  upon  the  recommendation  of  the  ITonouTable  the 
Premier,  and  by  and  with  the  advice  of  the  Executive  Covmcil  of  Ontario,  and  in 
pursuance  of  the  Act  of  the  Legislature  of  Ontario,  being  62  Victoria,  Chapter  11, 
Sedition  36,  was  pleased  to  approve  and  did  approve  of  the  said  agreement  herein- 
before referred  to  and  bearing  date  the  29th  day  of  January,  1903. 

9.  That  by  an  Indenture  dated  the  21st  day  of  March,  1903,  the  swid^yndicate 
60  assigned,  conveyed  and  transferred  to  your  petitioner,  the  said  agreement  of  the 
Commissioners  of  the  Queen  Victoria  Niagara  Falls  Park,  bearing  date  the  29th  day 
of  January,  1903,  together  with  toll  the  rights  and  franchises  given  and  conferred 
thereby,  and  all  the  benefits  and  advantages  to  be  derived  therefrom. 

10.  Thaf^our  petitioner  acting  in  good  faith,  and  in  pursuance  of  the  provisions 
of  the  said  agreement,  did  in  due  course  proceed  with  the  erection  of  the  plant  and 
the  installation  of  the  machinery  for  the  purpose  of  utilizing  water-power  for  the 
production  of  electricity  tamd  did  borrow  from  investors  residing  in  the  United  King- 
dom and  elsewhere,  the  sum  of  upwards  of  $10,000,000,  for  the  purpose  of  building 
and  equipping  the  said  works  for  the  carrying  out  of  the  corporate  objects  of  your 
petitioner  and  vour  petitioner  has  faithfully  paid  the  rentals  reserved  in  the  said 
agreement  to  the  said  Commissioners  and  has  observed  each  and  every  stipulation 
therein  contained. 

11.  That  the  Fiorliament  of  Canada  did  in  the  year  1907  pass  an  Act  to  regulate 
the  exportation  of  electrical  power  and  certain  liquids  and  gases,  the  said  Act  ibeing 
known  as  "  The  Electricity  and  Fluid  Exp<irtation  Act"  and  being  Chapter  16  of  6-7 
Edward  VII,  1907.  Under  the  provisions  of  the  said  Act  the  regulations  governing  the 
exportation  of  power  from  this  country  were  placed  in  the  control  of  the  Parliaiaent 
of  Canada  and  no  person  wa«  thereafter  allowed  to  export  power  or  *«  construct  or 
place  in  position  any  line  of  wire  or  other  conductor  for  the  exportation  of  power, 
without  first  having  received  a  license  from  the  Department  of  Inland  Bcvenue. 

12.  That  in  pursuance  of  the  provisions  of  the  said  Act,  your  petition^sr  duly 
applied  and  was  on  the  9th  day  of  November,  1907,  granted  a  license  for  leave  to 
export  electrical  energy  from  Canada,  the  said  license  having  been  renewed  to  your 
petitioner  from  year  to  year,  the  same  is  now  in  force  and  your  petitioner  has  continu- 
ously been  and  is  now  an  exporter  of  eliiotrioal  power  as  well  undir  the  provisions  of 
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the  paid  Electricity  'and  Fluid  Exportation  Act,  as  pursuant  to  its  power  by  charter 
of  inaintainins?  transnaiesion  lines  to  points  outside  of  the  Province  of  Ontario. 

13.  That  by  an  Act  of  the  Province  of  Ontario  known  as  the  Power  Coiiimis»ion 
Act,  being  Chapter  19  of  7  Edward  VJI,  1907,  the  Legislature  of  the  Province  of 
Ontario  empowered  the  Lieutenant-Governor  in  Council  to  appoint  a  comnaission  of 
three  persons  to  be  a  corporation  under  the  name  of  "The  Hy..lro-Elec1ric  Power 
Commission  of  Ontario,"  for  the  i)urpose  of  acquiring  water  privileges,  water-power, 
works,  maeliinery,  plant,  etc.,  for  purcliasing,  transmitting  and  distributing  electrical 
power  or  energy  for  sale  to  municipal  corporations  in  Ontario  and  for  the  purpose  of 
entering  into  contracts  with  municipalities  for  the  supplying  of  electrical  power  and 
energy,  which  said  Act  has  been  amended  from  time  to  time  and  now  flppe<ars  as 
Chapter  30  of  the  Revised  Statutes  of  Ontario,  1914,  the  said  Hydro-Electric  Power 
Commission  having  acquired  water-powers,  purchased  electric  energy  and  power  and 
having  distributed  and  are  still  distributing  eame  to  various  municipalities  in  the 
Province  of  Ontario. 

14.  That  by  an  Act  of  the  Legislature  of  the  Province  of  Ontario,  being  an  Act 
respecting  the  Public  Development  of  Water  Power  in  the  vicinity  of  Niagara  Falls, 
and  being  known  ae  "  The  Ontario  Niagara  Development  Act,"  being  Chapter  20  of 
6  George  V,  assented  to  the  27th  day  of  April,  1916,  the  said  Legislature  purports 
by  the  3rd  section  thereof  to  give  to  the  Lieutenant  Governor  in  Council  power  to 
authorize  the  Hydro-Electric  Power  Commission  to  construct  works  for  diverting 
the  waters  of  the  Niagara  and  Welland  rivers  for  the  purpose  of  generating  electrical 
energy  from  the  same  and  the  said  Act  further  provides  in  the  7th  Section  thereof 
as  follows: — 

"  7.  The  exercise  of  the  powers,  which  may  be  conferred  by  or  under  the 

.    authority  of  this  Act  or  of  any  of  them,  shall  not  be  deemed  to  be  a  making 

use  of  the  water.';  of  the  Niagara  river  to  generate  electric  or  pneumatic  power 

within  the  meaning  of  any  stipulation  or  condition  contained  in  any  agreement 

entered  into  by  the  Commissioners  for  the  Queen  Victoria  Niagara  Falls  Park." 

15.  That  by  an  Act  of  the  Legislature  of  the  Province  of  Ontario  known  as  the 
Ontario  Niagara  Development  Act,  1917,  the  said  Legislature  by  the  third  section 
thereof  purports  directly  to  authorize  the  Hydro-Electric  Power  Commieeion  to 
exercise  the  powers  which  according  to  the  third  section  of  the  Ontario  Niagara 
Development  Act  might  be  exercised  by  the  said  Commission  if  so  authorized  by  tlie 
Lieutenant  Governor  in  Council. 

16.  That  by  an  Act  of  the  Legislature  of  the  Province  of  Ontario  known  as 
"  The  Water  Powers  Regulation  Act,  1916,"  being  the  Statute  6  Gaorge  V,  c.  21, 
assented  to  the  27th  day  of  April,  1916,  it  is  provided  that  the  existing  rights  of  owners 
of  water  power  may  be  in  part  taken  away  and  otherwise  impaired,  as  may  be  more 
particularly  ascertained  by  reference  to  the  said  Act  and  the  amendments  thereto 
contained  in  the  Water  Powers  Regulation  Act,  1917. 

17.  That  your  petitioner  upon  being  advised  to  hring  an  action  whereby  the 
constitutional  validity  of  the  Ontario  Niagara  Development  Act  and  The  Water 
Powers  Regulation  Act,  1916,  and  the  rights  of  your  petitioner  migth  ibe  determined, 
applied  on  the  20th  day  of  July  last  to  the  Attorney  General  of  Ontario  for  a  fiat 
permitting  your  petitioner  to  bring  'an  action  against  tho  Hydro-Electric  Power 
Commission  for  a  declaratior  respecting  the  said  Acts  and  the  rights  of  your 
petitioner.  The  Attorney  General  of  Ontario  on  tho  9th  day  of  August  last  declined 
to  grant  the  fiat  ao  requested.  Your  petitioner  did  thereupon  cause  to  be  issued  in 
the  Supreme  Court  of  Ontario  a  writ  against  the  «aid  Attorney  General  as  repre- 
senting the  Government  of  Ontario  and  the  said  Commission  for  the  declaration  as 
aforesaid,  a  motion  having  been  made  by  the  defendants,  the  said  writ  was  set  aside 
on.  the  ground  that  the  defendants  could  not  be  proceeded  against  in  the  manner 
attempted  by  your  petitioner.     The  Order  setting  aside    tho    writ    was    madu  the 
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eubject  of  appeal,  and  an  Order  diemissing  the  appeal  was  pronounced  by  the 
Appellate  Division  of  the  Supreme  Court  of  Ontario  on  the  12th  day  of  January. 
1917. 

18.  That  true  copies  of  the  Ontario  Niagara  Development  Act,  The  Water 
Powers  Regulation  Act,  1916,  the  Ontario  Niagara  Development  Act,  1917,  and  The 
Water  Powers  Regulation  Act,  1917,  are  eubmitted  herewith. 

19.  Your  petitioner  humbly  submits: 

(o)  That  the  Ontario  Niagara  Development  Acts  and  The  Water  Powers  Regula- 
tion Acts  aforesaid  purport  to  authorize  a  breach  of  contract  by  the  Crown, 
the  effect  of  which  will  be  to  impair  the  financial  credit  of  His  Majesty's 
Governments  of  Ontario  and  Canada. 

(b)  That  the  Acts  are  against  the  interests  of  the  Dominion  of  Canada  as  a 
whole. 

(c)  That  the  eaid  Ontario  Niagara  Development  Acts  and  The  Water  Powers 
Regulation  Acts  are  contrary  to  the  policy  of  the  Canadian  Constitution  and 
they  are  nltra  vires  of  the  Legislature  of  the  Province  of  Ontario  for  the 
following  reason: — 

The  said  Acts  purport  to  affect  your  petitioner  directly  in  respect  of  its  under- 
taking, whereas  your  petitioner  carries  on  an  undertaking  extending  beyond  the 
limits  of  the  eaid  Province  of  Ontario,  within  the  meaning  of  clause  10  (a)  of 
Section  92  of  the  iB'ritish  North  America  Act  and  is  not  subject  to  the  Provincial 
Legislature,  save  as  to  laws  which  do  not  purport  to  interfere  with  or  regulate  the 
conduct  of  the  said  undertaking  as  such. 

(,d)  That  the  said  Ontario  Niagara  Development  Acts  are  contrary  to  the  policy 
-of  the  Canada  Constitution  and  they  are  ultra  vires  of  the  Legislature  of  the 
Province  of  Ontario  for  the  following  reasons : 

1.  The  International  Boundary  Water  Treaty  Act,  ibeing  Chap.  23  of  1-2  George 
V,  limits  the  amount  of  water  which  may  be  diverted  from  the  Niagara  river  for 
power  purposes.  The  said  Treaty  Act  is  binding  upon  the  Legislature  of  the  Province 
of  Ontario,  but  notwithstanding,  the  said  Niagara  Development  Acts  purport  to 
authorize  a  violation  of  the  said  Treaty  Act. 

2.  The  said  Development  Acts,  in  effect,  purport  to  confiscate  or  destroy  the 
property  of  your  petitioner,  namely,  valuable  contractual  rights  existing  by  paragraphs 
16  and  20  of  the  agreement  of  the  29th  January,  1903,  and  assigned  to  your  petitioner. 

3.  The  said  Ontario  Niagara  Development  Acts  discriminate  particularly  against 
.your  petitioner  and  in  effect  purport  to  confiscate  or  destroy  certain  assets  of  your 
petitioner,  namely,  the  valuable  contractual  rights  aforesaid,  by  enactments  directed 
especially  against  your  petitioner,  whereas  your  petitioner  carries  on  an  undertaking 
extending  beyond  the  limits  of  the  said  Province  of  Ontario,  within  the  moaning  of 
clause  10  (a)  of  iSoction  92  of  the  British  North  America  Act  and  is  not  subject  to 
the  provincial  legislature,  save  as  to  such  laws  of  general  application  as  are  valid 
under  section  92  aforesaid. 

4.  The  Ontario  Niagara  Development  Acts  purport  to  authorize  works  which  will 
interfere  with  the  public  right  to  have  nanigation  and  fishing  unimpeded  by  artificial 
works,  which  public  right  is  subject  only  to  the  legislation  of  the  Canadian  Parlia- 
ment. 

((•)  That  the  said  Water  Powers  R<<gulation  Acts  aie  contrary  to  the  policy  of 
the  Canadian  Constitution  and  they  are  ultra  vires  of  the  Legislature  of 
the  Province  of  Ontario  for  the  following  reason: 

That  the  said  Water  Powers  Regulation  Acts  purport  to  confiscate  or  destroy  the 
property  of  your  petitioner,  namely,  valunblo  contractual  rights  existing  by  paragraph 
(1)  of  the  Agreement  of  the  29th  of  January,  190;},  and  assigned  to  your  petitioner. 
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Your  petitioner  therefore  humbly  prays  that  the  Governor  General  in  Council 
will  ibe  pleased  to  direct  that  the  said  Ontario  Niagara  Development  Acts  and  the 
said  Water  Powers  Regulation  Acts  be  disallowed,  or,  in  the  alternative,  that  the 
Governor  General  in  Council  will  be  pleased  to  direct  that  the  question  of  the 
constitutional  validity  of  the  said  Acts  be  referred  to  the  'Supreme  Court  of  Canada. 

And  your  petitioner  will  ever  pray,  etc. 


Memorandum  Concerning  Recent  Provincial  Legislation  and  Executive  Action  in 
Canada  with  Special  Reference  to  the  Nmgara  Question  in  the  Ontario 
Legislature. 

The  British  North  America  Act  (sec.  92,  sub-sec.  13)  confers  upon  a  Provincial 
legislature,  power  to  make  any  law  in  relation  to  "  property  and  civil  rights  in  the 
Province."  There  does  not  appear  on  the  face  of  the  clause  any  specific  limitation 
of  the  powers  of  Provincial  legislatures  in  respect  to  encroachment  upon  civil  rights, 
and,  were  this  clause  taken  by  itself,  it  would  appear  to  be  within  the  competence  of 
a  Provincial  legislature  to  make  laws  which  involved  palpable  injustice.  The  Consti- 
tution of  the  United  States  (Act  1,  sec.  10)  limits  the  powers  of  State  legislatures  in 
several  directions  and  particularly  as  follows :  "  No  State  shall  .  .  .  pass  any  .  .  . 
ex  post  facto  Law  or  Law  impairing  the  obligation  of  contracts."  When  the  strength 
of  the  influence  of  the  individual  States  during  the  formative  period  of  the  Union 
and  the  tenacity  with  which  they  clung  to  "  State  rightti,"  as  against  the  authority  of 
the  Federal  legislature,  are  considered,  this  provision  is  very  remarkable. 

There  is  no  similarly  specific  provision  in  the  British  North  America  Act,  but  the 
absence  of  such  a  provision  cannot  legitimately  be  regarded  as  affording  legal  sanc- 
tion to  the  commission  by  Provincial  legislatures  or  executive  Governments  of  Acts 
which  are  palpably  unjust. 

"  It  is  a  sound  and  well-recognized  maxim  of  construction  that  in  the 
interpretation  of  statutes  we  are  to  assume  nothing  calculated  to  impair  private 
rights  of  ownership  unless  compelled  to  do  so  by  express  words  or  necessary 
implication.  .  .  .  We  are  not  to  assume  without  express  words  or  unavoid- 
able implication,  that  it  was  the  intention  of  the  Imperial  legislature  to  confer 
upon  Parliament  the  power  to  encroach  upon  private  and  lowil  rights  of  pro- 
perty." 

Strong,  J.,  judgment  in  Queen  v.  Robertson,  6  S.C.R.,  p.  134;  2  Cart.,  p. 
107  (1882) ;  Lefroy  "Leg.  Pow.  in  Canada,"  Toronto,  1917-18,  p.  24, 

In  placing  "property  and  civil  rights"  within  the  jurisdiction  of  the  Provincial 
legislatures,  the  British  North  America  Act  evidently  did  so  to  the  end  that  these 
might  be  protected.  It  cannot  seriously  bo  maintained  that  the  Provincial  legisla- 
tures were  expressly  endowed  witth  power  to  plunder  the  citizens  of  the  Province  within 
their  jurisdiction,  to  repudiate  contracts  entered  into  by  their  pretlccessors  or  by 
themselves,  to  confiscate  property  belonging  to  British  investors,  and  to  close  the 
(^iourts  against  the  aggrieved  parties.  Thus,  although  no  explicit  provision  for  safe- 
guarding the  interests  of  those  with  whom  the  Provincial  legislatures  and  Govern- 
ments enter  into  contractual  relations  may  be  found  in  the  British  North  America 
Act,  machinery  is,  noverthelcss,  provid(?(i  by  moans  of  which  the  limits  of  legislative 
and  executive  authority  may  bo  deteruiiucd,  and,  in  case  of  these  limits  being 
oxcooded,  remedy  afforded.  This  maciiinrvy  exists,  in  the  first  instance,  in  tlie  Law 
Courts,  before  which  complaims  of  ur''  le  exercise  of  power  may  be  brought;  in  tlio 
second  instance,  in  the  power  of  Di  .lowanco,  with  which  the  Dominion  Parlinmont 
is  ondo'ved;  and,  in  the  third  instajvce,  in  the  power  of  Imperial  Parliament  to  amt  i 
or  repeal  the  British  Nortli  Americi>  Act  or,  alternatively,  to  pass  any  law  relating 
to  the  Dominion  or  the  Provinces. 
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There  can  be  no  doubt  about  the  general  intention  of  the  framers  of  the  British 
North  America  Act,  because  these  intentions  were  in  strict  accordance  with  the  general 
attitude  of  Imperial  Parliament  ami  of  Imperial  Adiiiiuistration.  Under  theae  inten- 
tions and  in  consequence  of  the  attitude  of  which  they  were  the  outcome,  the 
Dominion  tmd  the  Provinces  wore  endowed  with  very  large  powers  on  the  presump- 
tion that  those  powers  would  not  be  abused.  The  authorities  created  by  the  British 
North  America  Act  were,  however,  not  endowed  and  could  not  be  endowed  with 
"  absolute  power."  Large  as  the  powers  of  Imperial  Parliament  are,  they  are  not 
"  absolute."  Parlic'nent  cannot  delegate  an  unlimited  authority,  because,  although 
its  own  powers  are  indefinite,  they  are,  nevertheless,  subject  to  constitutional  limita- 
tions. Tliis  matter  is  left  in  no  doubt,  because  under  section  18  of  the  British  North 
Amoriea  Act  the  "  privileges,  immunities  and  powers  to  be  hehl  by  the  Senate  and 
House  of  Commons '"  (of  Canada)  "...  shall  never  exceed  those  at  the  passing  of 
this  Act  held   ...   by  the  Commons  House  of  Parliament  of  the  United  Kingdom." 

All  expressions,  therefore,  such  as  "  sovereign  powers,"  "  almost  absolute  ])ower8," 
etc.,  which  have,  in  the  course  of  recent  discussions,  been  loosely  applied  to  the  powers 
of  the  Provincial  legislatures  are  wholly  inapplicable  to  them,  as  indeed  they  are 
inapplicable  to  the  British  House  of  Commons.  They  are  much  less  applicable  in  the 
cases  in  question,  because,  since  these  legislatures  owe  their  existence  to  an  Act  of 
the  Imperial  Parliament,  and  binee  their  existence  may  be  determined  by  it,  they  are, 
therefore,  subordinate  to  Imperial  Parliament  Apart  from  that  circumstance,  how- 
ever, their  proceedings  are  bound  by  certain  rules  and  their  Acts  are  subject  to 
revision — Dominion  Acts  to  the  revision  of  Imperial  Parliament,  and  the  Provincial 
Acts  to  revision  by  the  Dominion  Parliament. 

While  the  Provincial  legislation  is  directly  subject  to  revision  by  the  Dominion 
authorities,  tlie  machinery  of  the  British  North  America  Act  does  not  explicitly  pro- 
vide for  revision  or  disallowance  of  Provincial  legislation  by  Imperial  authorities. 
That  the  effective  right  to  revise  or  disallow  the  legislation  of  a  Province  inheres  in 
Imperial  Parliament,  there  can,  however,  be  no  manner  of  doubt,  since  Imperial 
Parliament  might,  if  it  so  decided,  pass  an  Act  which  would  render  null  and  void  any 
Provincial  Act.  Thus  the  Secretary  of  State  for  the  Colonies  objected  (in  1909)  to 
a  clause  in  an  Ontario  Act  restricting  the  right  of  appeal  to  the  Privy  Council. 
(Report  of  Committee  of  Privy  Council,  April  27th,  1909;  see  also  Lefroy,  A.H.L., 
"  Canada's  Fedei*!  System,"  Toronto,  1913,  p.  33.)  The  Colonial  Secretary  also  inter- 
vened in  a  case  in  1911,  whereupon  the  Minister  of  Justice  recommended  Disallow- 
ance, and  the  Act  in  question  was  disallowed.    (Lefroy,  ibid.) 

Under  the  system  which  prevails  in  the  British  Empire  from  the  centre  to  the 
Dominions,  the  extn-cise  of  power  by  the  Executive  Government  is  subject  to  defence 
in  the  Courts  of  Law.  If  any  one  is  aggrieved  at  the  exercise  of  that  power,  he  may 
appeal  to  the  Law  Courts,  and  the  Government  can  there  defend  its  action.  It  is  not 
necessary  to  submit  proof  of  this  from  legal  history.  The  proof  is  to  be  found  in  all 
authorities  upon  the  law  and  practice  of  the  Constitution. 

A  further  principle  has  been  well  established,  viz.,  that  while  within  certain  limits 
an  executive  Government  may  delegate  its  authority  by  Commission  or  otherwise,  it 
cannot  transfer  to  a  person  or  body  an  immunity  from  prosecution  which  is  not 
explicity  possessed  by  itself. 

While  the  King  cannot  be  personally  sued  in  his  own  Courts,  there  does  not  seem 
to  be  any  legal  justification  for  the  idea  that  any  one  who  represents  the  King  can  be 
endowed  with  similar  immunity.  Indeed,  it  is  clear  that  if  this  principle  were 
admitted,  there  could  be  no  such  thing  as  responsible  government.  The  meaning  of 
responsible  government  in  the  sense  in  which  these  words  apply  to  the  British  system, 
is  that  the  Minister  is  responsible  to  the  people,  although  his  master  the  King  is  not. 

"  Some  person  is  legally  responsible  for  every  act  done  by  the  Crown."  This 
responsibility  seems  inevitably  to  be  not  merely  to  a  legislative  Chamber  to  which  the 
Ifiuistor  might  (or  might  not)  belong,  but  primarily  to  the  people  through  the  Ooiirts 
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of  Law,  for  by  a  Court  alone  coilld  it  be  determined  what  the  act  was  and  by  whom 
it  was  done. 

Arpument  is  scarcely  necessary  to  shew  that  the  endowment  of  a  Minister  or 
other  executive  officer  with  immunity  from  appearance  in  a  Court  of  Law  in  respect 
of  any  matter  pertaining  to  his  office  is  in  entire  discord  with  English  law  and  with 
Constitutional  practice  throughout  the  British  Empire. 

It  is  obvious  that  this  system  has  resulted  from  tlie  development  of  British  insti- 
tutions. These  institutions  have  acquired  their  present  character  through  the  inter- 
action of  constitutional  checks  by  means  of  which  the  liberties  of  the  people  have  been 
secured  against  the  arbitrary  exercise  of  governmental  authority.  If  any  govern- 
mental organ,  whether  superior  or  subordinate,  exercises  authority,  it  is  under  the 
principle  and  practice  of  the  Constitution  bound  to  shew  that  the  authority  is  exer- 
cised by  rule  of  law. 

There  thus  underlies  all  discussions  upon  the  powers  of  legislatiires  and  upon  the 
conflict  of  laws  the  assumption  that  the  Courts  of  Law  are  open  and  that  it  is  the 
duty  of  the  Courts  to  determine  such  questions. 

The  history  of  the  relations  between  the  Dominion  and  the  Provinces  in  this 
regard  ntn-d  not  be  detailed  here  further  than  to  draw  attention  to  the  following 
points : — 

In  all  the  published  correspondence  and  discussions  upon  the  question  of 
Provincial  legislation  from  the  time  of  Confederation  onwards  it  is  %ither  explicitly 
stated  or  it  is  implicitly  assumed  that  the  Courts  of  Law  are  open  to  those  who  feel 
themselves  aggrieved  by  such  legislation.  For  example,  when  Sir  John  Young, 
Governor-General  of  Canada,  suggested  in  a  despatch  dated  11th  March,  1869  (Hodgins, 
W.  E.,  "  Correspondence  .  .  .  upon  .  .  Dominion  and  Provincial  Legislation," 
Ottawa,  1896,  p.  63),  that  a  special  tribunal  should  be  instituted  in  Canada  with  juris- 
diction over  the  subject  of  Provincial  legislation,  Lord  Granville,  then  Colonial  Secre- 
tary, replying  to  this  suggestion,  wrote: — 

"I  see  no  reason  for  the  establishment  of  such  a  tribunal.  Any  question 
of  this  kind  could  be  entertained  and  decided  by  the  local  Courts,  subject  to 
any  appeal  to  the  Judicial  Committee  of  the  Privy  Council." 

So  also  Sir  Charles  Fitzpatrick,  while  refusing  to  recommend  the  disallowance 
of  An  Act  to  Amend  the  Municipal  Drainage  Act  (1  Edw.  VII.,  ch.  SO)  reported:— 

"  The  undersigned  considers  that  it  is  competent  to  a  legislature  to  declare 
what  the  effect  shall  be  of  statutory  proceedings  authorized  by  the  legislature. 
These  sections  (those  objected  to)  appear  to  do  no  .Tiore.  They  cannot  certainly 
affect  any  proceedings  or  appeal  competently  authorized  by  Parliament,  and  if 
the  Supreme  Court  gives  an  appeal  from  the  decisions  in  question,  that  right 
of  appeal  is  not  taken  away  by  these  prov'sions."  {Hodgina,  W.  E.,  opicit,  p.  4.) 
(See  ante  p.  52.) 

The  Judicial  Committee  of  the  Privy  Council  puts  the  case  more  strongly  in  the 
following  judgment : —  ,  ... 

"  It  is  the  duty  of  the  Court,  however  difficult  it  may  be,  to  ascertain  in 
what  degree  and  to  what  extent  authority  to  deal  with  matters  falling  within 
these  classes  of  subjects  exists  in  each  legislature,  and  to  define  in  the  particular 
case  before  them  the  limits  of  their  respective  powers.  It  could  not  have  been 
the  intention  that  a  conflict  should  exist,  and  in  order  to  present  such  a  reoult 
the  two  sections  (B.N.A.  Acts  91  and  32)  must  be  read  together,  and  the 
language  of  one  interpreted  and  where  necessary  modilied  by  that  of  the 
other." 

(Judgment  of  Privy  Council  in  Citizens  Insurance  Co.  v.  Parsons.  7  Aon 
Cases,  p.  108.)  " 
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Even  in  the  arguments  against  disallowance  of  Provincial  Acts  advanced  on  behalf 
of  the  Provinces,  the  same  asssumption  is  manifest. 

For  example,  in  1905,  when  the  disallowance  o'  a  British  Columbia  Act  was 
urged,  the  Attorney-General  of  British  Columbia  argued  that  "the  effect  of  dis- 
allowance is  to  make  the  Minister  of  Justice  the  highest  judicial  dignitary  in  the 
land  for  the  determination  of  constitutional  questions,  and  in  reality  above  the  Supreme 
Court  of  Canada.  The  decisions  of  the  Supreme  Court  of  Canada  are  open  to  question 
in  the  Judicial  Committee  of  the  Privy  Council.  From  the  decisions  of  the  Minister 
of  Justice-  there  is  no  appeal.  He  stands  alone."  (Lefroy,  "  Canada's  Federal 
System,"  p.  41.) 

Up  till  the  year  1896  the  principle  that  a  Provincial  Act  which  involved  injustice 
might  be  disallowed  on  the  ground  that  the  perpetration  of  injustice  is  contrary  to 
public  policy  was  generally  accepted. 

(C/.  Sir  Allan  Aylesworth,  quoted  by  Lefroy,  "Canada's  Federal  System,"  p.  35.) 

Since  that  date  there  is  manifest  a  change  of  view  on  the  part  of  various  Ministers 
of  Justice. 

For  example,  in  a  case  cited  above,  Sir  Charles  Fitzpatrick  reported : —  * 

"  The  undersigned  conceives  that  your  Excellency's  Government  is  not 
concerned  with  the  policy  of  this  measure.  It  is,  no  doubt,  intra  vires  of  the 
legislatuije,  and,  if  it  be  unfair  or  unjust  or  contrary  to  the  principles  which 
ought  to  govern  in  dealing  with  private  rights,  the  constitutional  recourse  is 
to  the  legislature,  and  the  acts  of  the  legislature  may  ultimately  bo  judged  by 
the  people." 

Hodgins,  W.  E.,  "Correspondence,  etc.,"  1905,  p.  4  (ante  p.  62). 

This  view  was  also  held  by  the  late  Mr.  David  Mills  (Minister  #f  Justice, 
1S97-1902)  and  was  further  developed  by  Sir  Charles  Fitzpatrick  in  1902,  to 
ihe  effect  that  "each  Provincial  legislature  within  the  sphere  of  its  authority  and 
j\irisdiction  should  be  supreme  and  amenable  only  to  its  constitutional  judges,  the 
electors  of  its  own  Province."    (Lefroy,  "  Canada's  Federal  System,"  p.  35.) 

The  view  was  endorsed  in  1909  by  Sir  Allen  Aylesworth  when  Minister  of 
Justice. 

With  respect,  this  view  must  be  regarded  as  failing  to  touch  the  marrow  of 
the  question,  even  if  it  were  indisputable  on  constitutional  grounds.  To  throw  the 
responsibility  for  legislation  by  a  legislature  and  for  administrative  acts  by  an 
3xecutive  Government  back  upon  the  people  is  to  evade  responsibility  altogether, 
and  to  contribute  to  the  destruction  of  Parliamentary  government.  The  remedy 
for  injustice  in  an  organized  society  is  not  an  appeal  to  the  people,  but  an  appeal 
to  a  Court  of  Law. 

It  is  only  necessary  to  look  at  the  qndstion  in  a  practical  way  to  realize  the 
absurdity  of  the  suggestion  that  there  is  r.o  legal  remedy,  but  only  a  political  remedy, 
for  administrative  error  or  injustice.  If,  for  example,  an  individual  creditor  of  the 
Province,  who  is  either  resident  or  non-resident,  finds  himself  aggrieved  by  a  legisla- 
tive Act,  must  he  engage  in  political  propaganda  and  endeavour  to  unseat  the  Govern- 
ihent  or  submit  tamely  to  what  he  conceives  to  be  unjust  treatment?  An  opinion  of 
that  kind  is  an  incitement  to  all  persons  who  come  into  relations  in  any  way  with 
the  Government  to  engage  in  political  action,  with  the  result,  if  it  were  applied,  that 
the  political  field,  instead  of  being  reserved  for  questions  oi,  public  moment,  would 
be  degraded  into  an  arena  for  the  settlement  of  private  quarrels  between  the  Govern- 
ment and  the  persons  whose  contracts  the  Government  had  violated. 

At  the  present  moment,  when  so  large  a  proportion  of  the  mature  manhood  of 
the  country  is  fighting  its  battles,  it  ie  impoaeible  for  any  effective  appeal  to  the 
electorate  to  be  made. 

Moreover,  if  the  electoral*  is  to  be  looked  upon  as  the  final  tribunal  for  the  trial 
of  causes  against  the  executive    Government,    it    would    be    necessary    to  provide 
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machin.-ry  for  appeal  to  that  tribunal  by  aggrieved  parties.  But  there  exists  no 
such  machinery,  and  the  provision  of  it  mighv  be  consistently  and  continuoufily 
refused  by  the  legielature. 

It  is  eubmitted  that  under  the  doctrine  so  de'^eloped,  the  Provincial  legislatures 
might  close  all  the  Law  Courts,  deprive  every  citizen  of  his  civil  rights,  confiscate  all 
personal  and  real  property,  send  all  critice  to  jail  or  banish  them  from  the  Province, 
or  perform  any  other  tyrannical  act,  without  hindrance  so  long  as  the  legislatures 
were  returned  by  the  constituencies.  They  migh'.  repeal  all  the  statutes  against 
bribery  at  elections,  and,  by  "  stuffing  "  ballot  boxes  and  other  means,  not  unknown 
in  the  political  history  of  Ontario,  continue  in  power  indefinitely,  exercising  "  almost 
sovereign  powers." 

Even  if  the  Provincial  legislatures  were  to  be  regarded  as  supreme  within  their 
own  sphere,  it  would  still  be  necessary  to  determine  the  limits  of  that  sphere.  Have 
the  electors  of  the  Province  been  endowed  with  the  power  of  determining  the  limits 
of  their  own  powers,  irrespective  of  the  corresponding  powers  of  the  people  of  other 
Provinces  of  the  Dominion,  not  to  speak  of  the  powers  of  other  peoples  within  the 
Empire?  It  is  clear  that  they  have  not,  otherwise  there  could  be  no- national  or 
Imperial  cohesion. 

The  doctrine  that  Provincial  legislatures  have  the  power  to  pass  legislation,  even 
if  it  is  of  a  demonstrably  unjust  and  confiscatory  character,  seems  to  have  been 
re-enforced  by  a  misinterpretation  of  a  judgment  of  the  Judicial  Committee  of  the 
Privy  Council  in  the  case  of  the  Atorney-Oeneral  of  Canada  v.  the  Attorney-General 
of  Ontario,  Quebec  and  Nova  Scotia,  1896.  (Appeal  Cases  713.)  The  passage  in 
the  judgment  upon  which  the  doctrine  in  question  is  based  is  as  follows: — 

"  The  suggestion  that  the  power"  (of  legislation)  "  might  be  abused  so 
as  to  amount  to  a  practical  confiscation  of  property  does  not  warrant  the  impo- 
sition by  the  Courts  of  any  limit  upon  the  absolute  power  of  legislation  con- 
ferred. The  supreme  legislative  power  in  relation  to  any  subject  matter  is 
always  capable  of  abuse,  but  it  is  not  to  be  assumed  that  it  will  be  improperly 
used;  if  it  is,  the  only  remedy  is  in  an  appeal  to  those  by  whom  the  legislature 
is  elected." 

Before  this  pronouncement  was  made,  there  were  (between  1867  and  18&8), 
according  to  Mr.  Lafleur,  five  cases  in  which  A.cts  were  disallowed  on  the  ground  of 
injustice  {cf.  Lefroy,  A.  H.  F.,  "  Canada's  Federal  System,"  Toronto,  1913  p.  46), 
while  in  some  other  cases  the  recommendations  made  by  Ministers  of  Justice  led  to 
a  change  in  the  law,  either  by  appeal  or  amendment,  and,  consequently,  the  necessity 
for  disallowance  was  obviated."  There  was  also  one  case  subsequent  to  this  pro- 
nouncement in  which  disallowance  was  recommended  on  the  'ground  of  injustice. 
(Yukon  Ordinance  (1898).     {lUd.) 

Mr.  Lafleur  pointed  out  {ibid)  in  the  case  upon  which  the  above  pronouncement 
of  the  Judicial  Committee  of  the  Privy  Council  was  made,  the  Provincial  statutes 
in  question  had  not  only  been  passed  by  the  Provincial  legislature,  but,  through  the 
lapse  of  the  period  during  which  disallowance  might  be  effected,  had  become  binding 
-laws.  That  is  to  say,  that  the  pronouncement  of  the  Privy  Council  applied  to  the 
whole  process  of  legislation,  viz.,  the  passing  of  the  Acts  in  question  by  the  Provin- 
cial legislature,  the  examination  of  the  Acts  by  the  Minister  of  Justice  of  the 
Dominion,  and  the  consequent  endorsation  of  the  Acts  by  the  Dominion  Exeoutive, 
the  latter  part  of  the  process  being  devised  for  the  express  purpose  of  preventing  the 
abuse  of  legislative  authority  by  a  subordinate  legislative  body. 

It  is,  therefore,  submitted  that  even  if  the  doctrine  were  accepted  that  Dooilnion 
legislative  authority  is  supreme,  there  is  no  justification  for  regarding  Provincial 
legislation  which  is  subject  to  revision  by  Dominion  authority  as  binding  until  it  is 
80  revised. 
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In  this  connection  the  statement  of  Mr.  Newcombe,  Deputy  Minister  of  Justice, 
eitting  with  the  Privy  Council  of  Caniidn  (in  the  Alberta  Caec,  1910),  may  be 
qtiotod:  "The  interpretation  of  the  Judicial  Committee  of  the  Imperial  Privy 
Council  that  we  have  a  carefully  balanced  constitution,  under  which  no  one  of  the 
Provinces  can  pass  laws  for  itself,  except  under  the  control  of  the  whole  exercised 
by  the  Governor  General,  means  that  His  Excellency  ie  advised  here  locally  under 
our  eyetem  by  the  representatives  of  all  the  Provinces,  and,  therefore,  there  is  reason 
for  interfering  locally  which  could  not  be  urged  in  the  caee  of  Colonial  legislation 
dealt  with  at  the  Court  in  London."  (C/.  Lefroy,  "Canada's  Federal  System," 
p.  48.) 

It  is  to  be  observed  also  that  in  the  case  of  the  Acts  of  the  Ontario  legislature 
to  which  exception  Je  taken — one  of  the  constitutional  checks,  viz. — appeal  to  the 
Courts  of  Law  is  leinoved,  and,  therefore,  the  legislation  in  question  does  not  come 
within  the  category  of  valid  legislation  indicated  in  the  judgment  of  the  Privy 
Council  c,Uui,ed  abov(,'. 

The  jjclRment  o':  the  Privy  Council  aeeumee  that  power  will  not  be  abused;  but 
it  is  precisely  the  abuse  of  power  about  which  complaint  is  made — abuse  of  power 
great  enough  to  involve  the  removal  of  one  of  those  constitutional  checks,  the 
assumption  of  which  underlies  the  judgment. 

It  would  not  b?  in  accordance  either  with  the  spirit  or  the  letter  of  the  law  of 
England  to  submit  to  an  electorate  the  interpretation  of  an  Act  of  Parliament,  nor 
the  terms  of  a  contract  between  the  Executive  Government  and  a  private  person. 
Clearly,  therefore,  the  remedy  proposed  is  wholly  inapplicable  in  such  cases.  If  it  is 
the  only  remedy,  it  can  be  so  only  in  the  sense  that  all  the  checks  upon  illegal  or 
unjust  action  which  have  been  provided  for  by  the  constitution  have  been  proved 
to  be  ineffective.  In  that  case  the  only  remedy  is  to  promote  legislation  by  means 
of  which  other  and  more  effective  checks  may  be  provided.  No  other  meaning  can 
be  attached  to  the  judgment  of  the  Privy  Council.  It  cannot  be  seriously  suggested 
that  every  aggrieved  person  should  demand  a  general  election  in  order  to  bring  to 
account  a  Government  which  he  regarded  as  having  wronged  him.  Since  he  could 
have  no  power  to  force  such  an  election,  the  remedy  for  him  would  be  non-existent. 

If  a  subordinate  legislature  attempts  to  remove  a  coiistitutional  check  in  order 
the  moro  easily  and  effectively  to  perpetrate  injustice,  it  is  surely  the  constitutional 
duty  of  the  superior  authority  to  prevent  the  removal  of  such  a  check,  and  to  declare 
as  unconstitutional  any  legislation  having  that  end  in  view. 

There  seems  to  be  tx  general  agreement  among  the  authorities  ttat,  since  about 
1896,  there  has  been  a  manifest  reluctance  to  disallow  Provincial  Igislation.  The 
reason  for  that  is  not  far  to  seek.  The  most  important  conflicts  of  jurisdiction  had 
already  taken  place  .between  the  Province  of  Ontario  and  the  Dominion.  Owing  to 
the  fact  that  for  many  years  the  legislation  of  Ontario  and  the  attitude  of  the  Pro- 
vincial Government  towards  questions  of  Provincial  authority  were  determined  by 
one  of  the  most  acute  constitutional  lawyers  of  his  day,  Sir  Oliver  Mowat,  the  cases 
brought  by  him  in  the  interests  of  the  Province  of  Ontario  were  invariably  decided 
in  favour  of  the  Province,  and  this  was  the  natural  consequence  of  the  fact  that  on 
all  controverted  questions  of  Provincial  authority  he  took  the  utmost  care  to  make 
exhaustive  investigation  before  action  was  taken. 

It  seemed  unlikely  that  any  abuse  of  Provincial  authority  would  occur  nor  would 
such  abuse  have  occurred  had  the  legal  guidance  of  the  Province  remained  in  so 
competent  hands  as  those  of  Sir  Oliver  Mowat. 

Sir  Oliver  Mowat  became  Minister  of  Justice  in  1896,  and,  although  he  retained 
office  for  only  one  year,  his  attitude  towards  the  question  of  Provincial  autonomy  not 
only  determined  his  view  of  the  question  during  his  period  of  office,  but  remained  as 
a  tradition  of  the  Department  of  Justice.  This  attitude  was  founded  upon  what 
was  assumed  to  be  the  characteristic  of  the  conduct  of  Provincial  Executive  Govern- 
ments, viz.,  serious  consideration  by  competent  experts  of  the  legislation  which  was 
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introduced  and  strict  avoidance  of  the  abuse  of  power.  So  long  as  these  conditions 
existed,  no  harm  could  result  from  admission  of  the  "  right "  of  a  Provincial  legis- 
lature to  legislate  as  it  pleased;  but  when  these  conditions  ceased  to  exist,  as  they 
did,  in  nearly  every  Province  of  Canada,  the  time  had  already  arrived  when  the 
Dominion  Parliament  should  exercise  its  authority  in  order  to  secure  the  public 
interesf  of  the  Dominion  against  Provincial  encroachment  or  misgovemment. 

The  etlect  of  the  unfortunate  relaxation  of  control  over  Provincial  legislation 
which  appears  to  have  crept  in  about  1896  is  apparent  in  the  scandalous  episodes 
which  have  disgraced  the  Provincial  executives  of  Manitoba,  Saskatchewan,  Alberta 
and  British  Columbia.  Irrespeccive  of  party,  the  executive  Governments  of  all  of 
these  Provinces  have  shewn  how  seriously  they  may  abuse  the  power  with  which  they 
have  been  entrusted  by  the  people  and  endowed  by  statute. 

The  time  seems  to  have  arrived  when  the  question  of  the  abuse  of  powers  by  the 
Provincial  executives  and  Provincial   legislatures   ought  seriously  to   be  considered. 

The  claim  to  absolute  power  on  the  part  of  a  Provincial  legislature  has  been  put 
with  greater  vigour  than  soundness  by  the  late  Mr.  J.  J.  Foy,  Attorney-General  of 
Ontario  in  1909:—  -         • 

"  For  upvmrds  of  200  years  the  Lords  and  Commons  of  Great  Britain  have 
legislated  without  fear  of  the  Royal  veto,  although  its  existence  has  been 
undoubted;  and,  therefore,  in  full  accord  with  the  spirit  and  genius  of  British 
institutions,  the  people  of  the  Province,  being  entitled  to  all  the  rights  of 
British  subjects  elsewhere,  and  as  free  ...  to  legislate  within  their  juris- 
diction as  the  Lords  and  Commons  of  Great  Britain  are  free  to  legislate,  can- 
not submit  to  any  check  upor.  the  right  of  the  legislature  to  legislate  with 
respect  to  subjects  within  its  well-defined  jurisdiction,  although  a  technical 
right  to  disallow  may  exist." 

(Lefroy,  "Canada's  Federal  System,"  p.  39.) 

This  view  of  the  "  rights  of  a  Provincial  legislature  "  cannot  be  accepted.  Even 
the  Dominion  Parliament  possesses  under  Sec,  18  of  the  British  North  America 
Act  no  powers  in  excess  of  those  of  the  House  of  Commons  of  the  United  Kingdom 
in  1867;  and  that  House  did  not  possess  at  that  time,  and  the  Parliament  Act  not- 
withstanding does  not  possess  now,  unchecked  powers  of  legislation.  A  subordinate 
legiskture,  especially  one  being  but  a  single  Chamber,  could  by  no  means  be  permitted 
to  dispense  with  any  constitutional  check.  The  liberty  of  the  people  of  the  Province 
would  otherwise  not  be  worth  an  hour's  purchase. 

In  several  of  the  cases  in  which  disallowance  of  Provincial  legislation  was  asked 
for  and  refused,  various  Ministers  of  Justice  reported  adversely  upon  the  justice  of 
the  legislation,  although  they  entertained  the  view  that  unjust  legislation  should  not 
be  disallowed  unless  the  injustice  of  it  affected  the  interests  of  the  Dominion  as  a 
whole.  This  view  was  put  forcibly  by  Mr.  Doherty  in  his  report  upon  the  Alberta 
Act  of  1910  relating  to  the  funds  derived  from  the  sale  of  bonds  of  the  Alberta  and 
Great  Waterways  Railway  Company.    He  says: — 

"  There  was  considerable  discussion  at  the  hearing  as  to  the  practice  and 
precedents  in  respect  of  disallowance  of  legislation  by  reason  of  unjust  pro- 
visions, or  because  of  its  interference  with  vested  rights  or  the  obligation 
of  contract,  and  a  recent  report  of  the  predecessor  ill  office  of  the  undersigned 
was  quoted  as  shewing  that  the  Governor-General  should  in  no  case  be  advised 
to  disallow  for  such  reasons.  It  is  true,  as  has  been  frequently  pointed  out, 
that  it  is  very  difficult  for  the  Government  of  the  Dominion,  acting  through 
the  Governor-General,  io  review  local  legislation  or  consider  its  qualities  upon 
questions  of  hardship  pr  inJAistice  to  the  rights  affected,  and  this  is  manifested 
not  <mly  by  expressions  in  reports  of  Ministers,  but  also  by  the  fact  that  but 
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'  a  single  instance  is  cited  in  which  the  Governor-General  has  exercised  the 
power  upon  these  grounds  alone.  The  undersigned  entertains  no  doubt,  how- 
ever, that  the  power  is  constitutionally  capable  of  exercise  and  may  on  occasion 
be  properly  invoked  for  the  purpose  of  preventing,  not  inconsistently  with  the 
public  interest,  irreparable  injustice  or  undue  interference  with  private  rights 
or  property  through  the  operations  of  local  statutes  intra  vires  of  the  legisla- 
tures. Doubtless,  however,  the  burden  of  establishing  a  case  for  the  execution 
of  the  power  lies  upon  those  who  allege  it." 

On  this  point  it  may  be  remarked  that  serious  injury  might  have  been  inflicted 
upon  the  credit  of  the  Dominion  by  an  unjust  Act  of  a  Provincial  legislature  and  yet 
positive  evidence  of  such  injury  might  be  quite  impossible  to  procure.  Injury  of  this 
character  is  invariably  negative.  Some, people  refuse  to  invest  in  the  bonds  of  a  Pro- 
vince wh;  oc  legislature  passes  unjust  laws  or  whose  Executive  Government  commits 
unjust  acts,  and  under  certain  circumstances  the  refusal  of  these  people  to  invest 
might  involve  the  closing  of  some  money  markets  against  the  Province  and  even 
against  the  Dominion,  but  the  difficulty  of  eliminating  ill  the  elements  in  the  deter- 
mination of  the  rate  of  interest  other  than  the  abstention  of  the  investors  in  ques- 
tion would  be  almost  insuperable  in  practice.  Hence  definite  proof  is  probably  wholly 
impossible  to  obtain  in  any  case.  Nevertheless  the  equilibrium  of  credit  may  have 
being  seriously  disturbed  and  on  account  of  the  abstention  in  question  the  rate  of 
interest  for  public  and  private  borrowers  alike  might  have  been  increased.  An 
example  may  be  given  from  the  financial  history  of  the  United  States.  In  or 
about  the  year  1885  a  small  municipality  in  the  State  of  New  Jersey  defaulted  in  the 
payment  of  interest  upon  its  bonds.  Tliis  circumstance  drew  the  attention  of  trustees 
and  other  holders  of  municipal  bonds  to  the  risk  incurred  in  sucli  investment.  The 
consequence  was  the  sale  of  large  amounts  of  municipal  bonds,  not  only  in  the  State 
of  New  Jersey,  but  elsewhere  in  the  United  States,  and  the  investment  of  the  funds 
in  European  securities.  These  operations  were  effected  quietly  and  many  of  them 
were  conducted  imitatively,  those  who  conducted  them  being  in  frequent  cases  unaware 
of  the  reasons  for  the  failure  of  confidence  in  municipal  securities.  Thus,  although 
there  seemed  to  be  no  doubt  whatever  of  the  fact,  it  m'glit  have  been  difficult  to  find 
more  than  one  or  two  persons  who  actually  acted  directly  upon  the  fact  that  the 
municipality  in  question  had  defaulted.  In  such  a  case  legal  proof  might  be  very 
difficult  to  establish.  So  also  in  the  case  of  the  numerous  prior  liens  created  by 
various  Acts  s^  the  legislature  of  Saskatchewan.  Certain  loan  companies  promptly 
advanced  the  rate  of  interest  upon  loans  effected  in  tliat  Province,  while  others  refused 
to  lend  there  on  any  terms.  Even  in  such  a  case  it  would  have  been  difficult  to  estab- 
lish proof  that  injury  had  been  committed  upon  the  Province  and  upon  tlie  Dominion 
by  the  legislation  in  question.  Other  causes  for  the  increase  in  the  rate  of  interest 
might  easily  be  alleged.  Moreover,  the  credit  of  the  Dominion  stands  high  and  the 
effect  of  an  individual  leg-alative  Act  of  one  Province  upon  that  credit  might  be 
regarded  in  general  as  negligible. 

It  is  necessary  in  the  f  rst  instance  to  approacli  the  problem  in  a  more  abstract 
manner.  The  principle  that  legislation  or  action  of  any  kind  which  throws  ob^tocles 
in  the  way  of  recovery  of  a  debt  contracted  for  goods  supplied  on  credit  involves  an 
increase  of  the  price  of  such  goods,  other  things  being  oqual,  is  well  established.  So 
ako  legislation  which  renders  it  more  expensive  to  secure  payment  of  interest  upon  a 
loan,  must,  other  things  being  equal,  increase  the  gross  rate  of  interest  or  the  rate  of 
pure  interest  plus  the  premiuia  of  insurance  against  difficulty  in  procu  'ng  payment 
and  against  risk  of  loss  of  the  principal.  It  may  be  regarded  us  susceptible  of  proof 
therefore  in  an  abstract  sense,  that  such  legislation  as  that  of  the  Province  of  Saskat- 
chewan must  be  injurious  not  only  to  the  Province  but  to  the  Dominion,  because  it 
conduces  to  the  advance  in  the  rate  of  gross  interest,  other  things  being  equal.  It  is 
not'  necessary  to  prove  that  A.  B.  increased  the  rate  demanded  for  a  particular  loau 
on  the  exclusive  ground  of  the  legislation. 
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So  also  in  the  Alberta  case,  according  to  the  Minister  of  Justice,  proof  of  injury 
to  the  credit  of  the  Dominion  was  wanting,  yet  it  nii^ht  be  submitted  that  the  proof 
lay  on  the  face  of  the  Act.  If  the  injustice  of  the  Act  is  admitted,  the  injury  to  the 
Dominion,  however  proportionately  infinitesimal  it  might  be,  is  apparent. 

Thus  while  it  is  true  that  it  may  not  be  possible  incontrovertibly  to  demonstrate 
that  a  single  Act  of  a  legislature  which  perpetrates  an  injustice  to  an  ir.dividual 
inflicts  an  injury  upon  the  credit  of  the  Dominion,  it  nevertheless  does  so,  because  It 
is  an  unjust  Act,  however  inappreciably  the  credit  of  the  Dominion  has  suffeicd,  and 
however  difficult  it  may  be  to  prove  any  specific  damage. 

It  is  clear  that  if  a  successio"  of  unjust  measures  is  passed  by  the  I*rovincial 
legislatures  or  unjust  Acts  are  perpetrated  by  the  Provincial  executives,  the  elftot  of 
these  Acts  is  cumulative  and  that  the  total  effect  m.ust  be  serious  injury  to  tlie  credit 
of  the  Dominion.  The  time  for  the  Dominion  authorities  to  impose  a  check  is  when 
tiicce  acts  begin  to  be  committed,  not  when  the  accumulation  of  grievances  resulting 
from  these  acts  renders  drastic  measures  absolutely  necessary,  or  when  the  damage 
is  irreparable  by  any  measures  that  can  be  taken. 

The  plea  which  underlies  the  decisions  of  various  Ministers  of  Justice  that  the 
Dominion  Parliament  is  not  concerned  with  political  ethics  and  that  the  Provincial 
legislatures  may  pass  any  measure,  no  matter  how  unjust,  so  long  as  it  does  not 
infringe  upon  a  privilege  of  the  Dominion,  seems  to  the  writer,  for  the  reason  stated 
above,  quite  inadmissible. 

A  sounder  view  is  that  unjust  Acts  injure  not  merely  the  individuals  who  are 
prejudiced  by  them,  but  through  the  intrsduction  of  injustice  into  legislation,  unjust 
Acts  diminish  the  authority  of  all  legislation  and  an  accumulation  of  them  brings 
legislation  and  legislatures  alite  into  contempt.  Not  only,  therefore,  do  unjust  Acts 
perpetrated  by  a  Province  bring  »the  h»gislation  of  that  Province  into  contempt,  but 
they  bring  the  legislation  of  the  Dominion  into  contempt  also.  Moreover,  not  only 
do  unjust  Acts  reflect  unfavourably  upon  the  Executive  Government  by  which  they 
are  introduced,  but  as  well  upon  the  superior  executive  which  fails  to  exercise  the 
disciplinary  power  with  which  it  has  been  endowed  by  the  Constitution. 

Still  more  important,  in  these  critical  moments  democracy  ia  on  trial.  If  every 
Province  in  our  democratic  Empire  develops  "  partioularist "  views,  such  as  have  been 
expressed  in  some  of  the  quotations  given  above,  the  Empire  must  fall  to  pieces; 
and  if  every  democratic  nation  insists  upon  the  "  right  tc^  misgovern  itself  "  demo- 
cracy must  fall  to  pieces. 

The  particular  instance  of  the  abuse  of  I'lovincial  authority  which  has  occasioned 
this  Memorandum  is  legislation  concerning  1 1  le  exploitation  of  water  power  in  Ontario 
and  principally  at  Niagara  Falls. 

This  legislation  has,  during  the  past  few  years,  created  an  administrative  body 
known  as  the  Hydro-Electric  Commission,  and  has  endowed  this  Commission  with 
powers  which  it  has  not  sorupletl  to  exercise  in  an  arbitrary  manner,  while  the  legis- 
lation has  also  prevented  an  appeal  to  the  Courts  of  Law  in  respect  of  the  acts  of  the 
Commission.  The  legislation  has,  moreover,  explicitly  abrogated  contracts  entered 
into  by  the  Government  of  Ontario  with  private  parties.  Even  if  the  acta  and  the 
projects  of  the  Commission  were  on  a  small  f-calo,  the  injury  to  the  public  interest 
and  the  injustice  to  private  persona  would  be  objectionable;  but  both  are  on  a  scale 
of  such  magnitude  that  they  seem  to  be  hastening  towards  financial  disaster  for  the 
Province  and  financial  embarrassment  for  the  Dominion. 

There  can  be  no  doubt  that  ere  long  tin  Dominion  Parliament  will  be  invited  to 
make  large  contributions  either  by  way  oi  loan  or  by  ir>iarantee  in  ordor  that  the 
Province  of  Ontario  may  be  relieved  from  the  intolerable  burden  which  muit  be 
impoBed  upon  it  if  the  fantastic  schemes  of  the  Hydro-Electric  Commission  are 
carried  out. 

Already  these  schemes  involve  an  expenditure  of  not  loss  than  $200,000,000.  It  is 
true  that  the  expenditure  of  this  largo  sum  cannot  take  effect  immediately,  but  in 
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this  session  of  the  local  legislature,  appropriations  of  upwards  of  $7,000,000  have  been 
made  on  account  of  the  Hydro-Electric  Commission.  Those  who  are  most  active  in 
the  propaganda  for  the  Commission  have  evidently  no  thought  of  or  interest  in  the 
prosecution  of  the  war,  excepting  in  so  far  as  the  preoccupation  of  the  minds  of  the 
people  enables  the  Commission  to  engage  in  undertakings  at  which  in  any  other 
circumstances  tlie  people  would  look  more  critically. 

In  the  closing  hours  of  the  session  of  1916  and  again  even  in  the  last  minutes  of 
the  last  hour  of  the  session  of  1917,  Hydro-Electric  legislation  was  introduced  and 
passed  in  the  Ontario  legislature  without  discussion. 

This  expedition  could  only  be  justified  on  the  ground  that  the  measures  in  ques- 
tion were  measures  of  emergency.  There  can  be  no  excuse  of  this  kind.  It  is 
obvious  tliat  each  year  the  Hydro-Electric  legislation  is  kept  back  so  that  discussion 
is  impossible.  The  consequence  of  this  absence  of  discussion  is  a  continuous  series 
year  after  year  of  amending  Acts.  The  legislation  is  evidently  of  deliberate  intention 
drafted  in  haste  so  that  the  purport  of  it  may  not  become  known;  but  this  haste  pre- 
vents ade(iuate  consideration  of  the  measures  even  by  the  promoters  of  them. 
Amending  measures  upon  amending  measures  are  therefore  necessary  until  the 
numerous  Acts  form  a  mass  of  ill-digested  and  incoherent  legislation. 

It  must  be  realized  that  the  Acts  in  question  added  greatly  to  the  powers  of 
the  Government  over  the  property  of  private  persons  and  that  the  intention  of  the 
Government,  as  has  been  made  abundantly  clear,  is  that  this  legislation  is  final,  no 
legal  appeal  of  any  kind  being  tolerated,  either  to  the  Courts  of  Law  or  to  the 
Dominion  authorities — while  an  appeal  to  the  people  is  effectually  prevented  by  the 
suppression  of  criticism  in  every  way  open  to  the  Gk)vernment. 

The  process  of  legislating  in  this  manner  could  not  continue  year  after  year 
without  collusion  between  the  Government  and  the  Opposition,  or  alternatively  without 
the  control  of  both  by  Ihe  Hydro-Electric  Commission.  The  latter  is  clearly  the  case. 
It  has  become  widely  understood  4liat  no.  candidate  for  a  seat  on  either  side  of  the 
House  has  any  chance  whatever  of  being  elected  until  he  arrives  at  an  agreement 
with  the  Chairman  of  the  Hydro-Electric  Commission.  The  control  of  the  Chairman 
of  the  Hydro-Electric  Commission  has  apparently  also  been  great  enough  to  secure 
the  suppression  of  a  report  upon  the  finances  of  the  Commission  prepared  at  the 
instance  of  the  Government  by  Messrs.  Clarkson  &  Cross,  Chartered  Accountants. 

Individual  instances  of  the  exercise  of  arbitrary  power  may  appear  to  be  con- 
doned by  the  public  during  a  transitory  phase  of  public  feeling;  but  the  habit  of 
exercising  power  in  an  arbitrary  manner  is  easily  formed  and  difficult  to  break.  It 
may  readily  outlast  a  public  movement,  and  may  be  counted  upon,  sooner  or  later, 
to  bring  the  Government  which  acquires  the  habit  into  conflict  with  the  people. 
Meanwhile,  however,  the  country  suflfers  alike  in  its  internal  and  external  relations. 
It  is  a  very  usual  dialectical  trick  of  the  politician  who  sets  all  law  at  defiance  to 
denounce  his  critics  as  enemies  of  the  public  welfare,  and,  since  his  strident  voice 
reaches  many  people,  crticism  is  discouraged  and  sometimes  even  suppressed. 

While  the  Ontario  legislation  is  objectionable  on  legal,  constitutional  and 
ethical  grounds,  it  is  also  objectionable  on  economic  grounds.  None  of  the  experi- 
ments in  public  ov/ncrship  by  the  Province  can  be  regarded  as  successful  in  an 
economic  sense.  All  of  these  experiments  have  involved  the  Province  in  heavy  obliga- 
tions, and  none  of  them  has  produced  an  adequate  return.  There  is,  no  doubt,  much 
popular  enthusiasm  for  what  is  called  public  ownership;  but  such  enthusiasm  is  with 
difficulty  sustained  by  means  of  rhetorical  speeches  and  extravagant  promises  in  face 
of  balance-sheets  which  shoiv  constantly  recurring  deficits.  It  is  true  that  the 
p(wple,  who  have  encouraged  these  enterprises  by  voting  for  the  politicians  who  have 
promoted  them,  have  themselves  to  blame  if  thy  find  the  failures  reflected  in  their  tax 
loills;  but  the  people  do  not  usually  blame  themselves,  in  general,  they  look  for  some 
political  scapegoat  and  execute  vengeance  upon  him.  In  Manitoba,  for  example,  dis- 
affection on  account  of  the  Government  management  of  the  telephones  is  said  by 
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the  politicians  of  the  Province  to  liave  had  much  to  do  with  the  defeat  there  of  tlie 
Conservative  Government,  and  yet  the  Government  had  assumed  that  the  pcojjlo 
approved  of  their  telephone  policy. 

The  histf)ry  of  "  Public  Ownership "  in  Great  Britain  is  highly  instructive, 
because,  on  a  scale  of  great  magnitude  and  under  conditions  highly  favourable  in 
respect  to  efhoiency  and  integrity  of  oflScials,  the  policy  has,  on  the  whole,  not  been 
successful  in  an  economical  sense.  The  QovernUiOnt  telegraphs  have  cxlubited  from 
the  beginning  enorniouj  deficits,  because  of  the  fixation  of  a  telegraph  rate  on  political 
grounds  at  a  point  not  at,  but  below,  cost,  even  when  the  Government  system  was 
inaugurated.  The  deficiency  has  grown  with  the  increase  of  cost.  The  Government 
telephone  service  was  institut'^d,  not  because  the  service  rendered  by  the  former 
company  was  unsatisfactory,  but  Ijccause  the  telephone  service  was  interfering  with 
the  Government  telegraph  monopoly.  Thus,  in  order  to  endeavour  to  prevent  the 
further  devolopiTieut  of  the  telegraph  deficit,  it  was  necessary  for  the  Government 
to  acquire  the  telephoic.  The  monopoly  of  telegraph  and  telephone  notwithstanding, 
the  Government  has  rot  been  able  to  provide  a  satisfactory  service  or  to  give  a  low 
rate,  whiU'  the  losses  in  these  branches  of  the  Post  Office  service  continue  to  ab.«orb 
an  increasing  proportion  of  the  Post  Office  revenue. 

The  control  of  the  railways  during  war  time  is  an  emergency  measure.  While 
strong  pressure  may  come  from  the  shareholders  of  the  railways  to  retain  the  Govern- 
ment guarantee  of  their  dividends,  even  at  the  sacrifice  of  some  independence,  there  is 
no  reason  to  believe  that  any  British  Government  would  seek  to  add  to  the  total  mass 
of  the  British  debt  by  the  amount  which  would  be  necessary  to  nationalize  the  rail- 
ways. 

As  regards  municipal  industrial  undertakings  in  Great  Brrtain,  the  period  of 
furore  for  these  has  long  passed.  The  great  increase  of  municipal  indebtedness  and 
the  difficulty  of  procuring  from  British  investors  the  necessary  funds  for  extensions 
led,  in  or  about  1906,  to  a  practical  cessation  of  development.  The  municipal  enter- 
prises which  up  till  that  time  nad  been  established  have  had  varying  fortunes;  many 
of  them  have  encountered  financial  and  political  difficulties.  After  initial  losses,  some 
of  them  may  be  said  to  have  passed  into  a  stable  condition,  but  even  in  such  cases  the 
actual  pecuniary  result  lias  been  in  general  disappointing  to  the  enthusiastic  advocates 
of  the  schemes  when  they  were  initiated.  The  lesson  which  the  experiments  on  public 
ownership  in  Great  Britain  undoubtedly  convey  is  that  great  caution  should  be 
exercised  in  regard  to  such  projects  and  every  encouragement  given  to  private  enter- 
prise under  public  control,  rather  than  to  public  monopoly.  Any  service  is  more 
likely  to  be  efficiently  and  cheaply  rendered  under  the  first  system  than  under  the 
second. 

Some  public  speakers  and  writers  have  of  late  been  expressing  the  opinions  that 
"  public  ownership  is  inevitable,"  "  that  it  is  an  incident  of  progress,"  and  that,  after 
the  war,  the  policy  will  bo  very  generally  adopted.  In  the  opinion  of  the  writer, 
there  is  no  justification  for  any  of  these  views.  To  regard  "  public  ownership " 
as  inevitable  is  mere  fatalism.  This  view  ari&es  from  inadequate  knowledge  of  the 
history  of  the  subject,  The  same  remark  applies  to  the  view  that  it  ie  an  incident 
of  progress.  It  is  rather  an  incident  of  reaction.  The  history  of  the  subject  shows 
that  democracy  and  "public  ownership"  are  incompatible.  The  policy  has  some- 
times thriven  in  autocratic  countries,  but  never  in  countries  where  individual  liberty 
is  valued.  The  reason  is  that  "  public  ownership  "  involves  and  requires  the  use  of 
autocratic  methods.  A  ready  illustration  is  to  be  found  in  the  arbitrary  and  auto- 
cratic conduct  of  the  Hydro-Elect rlc  Commission  of  Ontario.  The  third  view,  that 
the  conditions  after  the  conclusion  of  peace  will  make  for  "  public  ownership,"  seems 
to  the  writer  1o  be  wholly  fallacious.  The  mass  of  public  burdens  upon  all  the  bellig- 
erent countries  and  upon  some  neutrals  after  the  war  will  be  so  great  that  there 
must  be  extreme  reluctance  to  increase  them.  After  the  war,  there  is  more  likely 
to  occur,  as  after  all  wars  in  modern  history,  a  considerable  migration  of  peoples. 
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These  peoples  will  naturally  migrate  to  that  country  which,  in  their  opinion,  offers 
the  highest  wages  and  the  most  unrestricted  opportunity  for  the  employment  of  their 
labour  and  capital.  Apart  from  the  movemente  of  population,  the  movemente  of 
capital  must  be  similarly  determined.  The  administration  of  industry  by  a  political 
organ  must  necessarily  restrict  such  opportunities  and  must,  therefore,  repel  immi- 
gration. It  is  clear  that  these  countries  will  recover  mo^t  quickly  from  the  war  in 
which  production  is  most  active;  and  production  must  be  moet  active  where  the 
rewards  of  it,  in  the  wages  of  labour  and  the  profits  of  capital,  are  highest  and  most 
certain.  The  competition  of  different  countries,  after  the  war,  will  be  undoubtedly 
keener  thai.  '  efore,  and  thofic  countries  which  permit  themselves  to  be  guided  by 
visionaries  into  discouraging  private  enterprise  must  find  themselves  heavily  handi- 
capped in  the  industrial  struggle.  In  such  countries  the  farmer  may  be  prosperous 
in  so  far  ae  he  restricts  himself  to  the  consumption  of  hie  own  produce,  but  industry 
must  decline  and  population  must  be  stagnant. 

The  general  conclusions  which  may  fairly  be  drawn  from  a  eurvey  of  this  com- 
plicated subject  may  be  put  in  the  following  terms: — 

(a)  While  the  control  and  inspection  of  industrial  undertakings  may  properly 
be  entrusted  to  a  public  authority  responsible  to  the  people,  such  functions  cannot 
with  safety  to  the  public  interest  be  entrusted  to  irresponsible  commissions. 

(b)  It  is  still  more  disadvantageous  to  the  public  interest  to  endow  irresponsible 
commissions  with  powers  to  expropriate  private  property  and  to  conduct  industrial 
enterprises. 

(c)  Under  the  name  of  "  public  ownership,"  small  groups  of  persons  have  been 
endowed  by  Provincial  legislatures  and  in  particular  b;.  the  legislature  of  Ontario 
with  power.s  of  an  exclusive  and  monopolistic  character,  without  adequate  constitu- 
tional checks  upon  their  proceedings. 

(rf)  Such  commissions  have  been  rendered  exempt  from  control  by  the  legisla- 
ture and  at  the  same  time  have  been  rendered  immune  from  proceedings  in  the  Law 
Courts. 

(e)  Experience  has  shown  that  such  commissions  habitually  use  their  powers 
to  the  fullest  extent  and  have  on  frequent  occasions  acted  in  a  manner  defiant  of  the 
laws  •  especting  civil  rights. 

(/)  The  Ontario  Acts  have  placed  many  municipalities  of  Ontario  wholly  at 
the  mercy  of  the  Commission  in  question,  and  have  by  so  doing  seriously  infringed 
upon  municipal  autonomy. 

(g)  These  Acta  have  also  removed,  in  tlu^  interests  of  the  commissions,  the 
fituuu'ial  safeguards  which  had  btK'n  devised  for  the  purpose  of  preventing  public 
bodies  from  assuming  responsibilities  which  they  might  have  diiSeulty  in  B'.staining. 

(It)  Kxpcrience  has  shown  that,  deprived  as  the  Qovernnients  and  legislatures 
are  of  effective  checks  upon  the  commissions,  these  bodies  hnve  involved  the  Pro- 
vince* in  financial  obligi'tions  for  whicli  there  was  no  Parlianieutnry  warrant. 

(t)  The  schemes  in  which  the  Ilydro-Electric  Comniission  of  Ontario  has 
embiirked  have  not  in  any  case  received  the  approval  of  conipeteiu  technical  persons. 
No  tideiiuate  estimates  have  been  formulated  jml  extensive  engineering  works  iiavo 
been  embarked  ujion  directly  by  the  Commission  without  contract.  These  proceed- 
ings have  involved  the  Province  in  a  series  of  hazavdous  enterprises  which  seem  cer- 
tain at  no  distant  date  to  involve  the  Provincial  treasury  and  the  municipal  Iwdiee 
alike  in  serious  financial  embarraasment. 

(;')  By  means  of  fantastic  promises  as  to  rat 'j  for  electrical  power,  the  llydro- 
Eloctric  Connnissioii  lias  stimnlati>d  demand  for  Citctrii'al  i)ower  to  an  extent  which 
has  overwhelmed  it.  This  (leuuiiui  depends  up(  u  a  price  wliicii  is  unreiiiuuerative 
and  is  not  susceptible  of  being  sustained.  If  the  llydro-Electric  Comniission  iittempts 
to  redeem  its  promises,  it  must  continuously  increase  its  expenditure  uiton  ca|)ital 
account,  at  Ihe  same  time  charging  that  account  with  its  accumulating  deficits,  with 


i,. 


1916 

the  rwult  that,  when  the  inevitable  crash  comes,  the  consequences  to  the  credit  of 
the  country  may  be  very  serious.    Prudence  would  suggest  preventive  measures. 

(A-)  The  embarkation  of  the  Province  of  Ontario  in  extensive  engineering  schemes, 
even  if  these  were  properly  estimated  and  adequately  investigated,  is  clearly  inex- 
pedient at  the  present  critical  time,  when  the  resources  of  the  Province  are  already 
heavily  engaged,  and  may  ere  long  be  still  more  heavily  engaged  in  providing  the 
means  necessary  for  the  conduct  of  the  war  and  afterwards  for  the  liquidation  of  its 
cost. 

(I)  The  schemes  of  the  Ontario  Hydro-Electric  Commission  cannot  possibly  be 
carried  out  without  revision  of  the  Treaty  between  Great  Britain  and  the  United 
States  respecting  the  International  Waterways. 

(m),The  projects  of  the  Hydro-Electric  Commiseion,  according  to  the  public 
statements  of  the  Chairman  (Sir  Adam  Beck),  include  the  electrification  of  all  of 
the  railways  in  Ontario.  Since  the  railway  system  of  Ontario  is  not  independent 
but  is  necessarily  connected  with  the  general  system  of  the  country,  the  interests  of 
the  Dominion  may  or  may  not  be  served  by  the  electrification  of  the  lines  of  a  sinijlc 
Province. 

(n)  The  projecte  of  the  Hydro-Electric  Commission  include  also  the  erection 
of  pulp  mills  and  other  industrial  undertakings  of  a  more  or  less  speculative  character. 

The  following  practical  suggestions  may  be  added: — 

1.  That  the  Attorney-General  of  Ontario  should  be  strongly  urged  on  grounds  of 
public  policy  to  grant  a  fiat  or  fiats  in  order  that  the  legal  questions  connected  witli 
the  development  of  power  at  Niagara  may  be  thoroughly  settled  in  the  Courts. 

2.  That  the  Prime  Minister  of  Ontario  be  strongly  urged,  on  grounds  of  public 
policy,  to  disclose  without  delay  the  terms  of  the  report  upon  the  Hydro-Electric  affairs 
by  Mr.  Clarkson,  C.A. 

3.  That  at  the  present  time  no  unnecessary  public  works  should  be  undertaken. 

4.  That  at  the  present  crisis  in  international  affairs,  no  steps  be  taken  which 
might  involve  Great  Britain  and  the  United  States  in  renewed  controversies  over 
boundary  waters. 

5.  That  the  legislation  respecting  the  Hydro-Electric  Commission  in  the  years 
1916  and  1917  be  disallowed  as  contrary  to  public  policy. 

While  the  earlier  legislation  cannot  now  be  impugned,  the  series  of  Acts  passed 
last  year  (1916)  and  the  similar  scries  passed  this  year  (1917)  fall  within  the  limit 
of  time  iirovided  by  statute,  and,  therefore,  they  may  b«  dealt  with.  The  history 
of  the  Hydro-Electric  Commission  has  shown  that  the  presumption  that  the  extensive 
powers  with  which  the  Government  and  the  Txigislature  have  been  endowed  would  not 
be  abused  is  unfounded,  and  the  presumption  now  is  that  they  will  continue  to  be 
abused  until  a  check  is  imposotl. 

NOTH 

The  clauses  in  the  Ontario  legislation  relating  to  Niagara  Power  which  seem 
to  be  specially  objectionable  are  contained  in  tiio  following  statement : — 

1.  6  Edw.  VTI,  Chap.  15,  Sec.  21.     "  No  action  shall  be  brouglit  against  the  Com- 

mission or  against  any  member  thereof  for  anything  done  or  omitted  in 
the  exercise  of  his  office  without  the  consent  of  tlie  Attorney-General 
for  Ontario." 

2.  7  Edw.  VIT,  Chap.  19,  Sec.  23.    "  Without  the  consent  of  the  Attorney-Gonerul, 

no  action  shall  bo  brought  against  the  Commission  or  against  any  nicmhor 
thereof  for  anyliiiug  done  ur  omilled  in  the  exercise  of  his  office,  (i  J']dw. 
VIT,  c.  15,  «,  21." 

3.  Acts  validaHng  contracts  between  the  Hydro-Klectric  Conunission  an<l  n  largo 

number  of  municipalities  wore  pustiod,  although  information  and  esti- 
mates required  by  Statute  fo  be  given  were  not  submitted,  and  other 
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statutory  provisions  had  not  been  complied  with,  ex  post  facto  legislation 
was  passed  in  order  to  validate  these  illegal  acts. 

8  Edw.  VII,  Chap.  22,  Sec.  1.     "And  the  said  by-laws  of  certain  munici- 

palities are  hereby  confirmed  and  declared  to  be  sufficient,  legal,  valid 
and  binding  for  the  purposes  thereof." 
4.  Information  not  having  been  given,  estimates  not  having  been  submitted,  and 
other  statutory  requirements  not  having  been  complied  with,  litigation 
was  threatened,  in  order  to  prevent  which  the  following  Acts  were 
enacted: — 

9  Edw.  VII,  Chap.  19,  Sec.  3.     "  Notwithstanding  any  provision  of  any  by- 

law of  the  council  of  any  of  the  corporations  hereinafter  in  thjs  section 
mentioned  to  the  contrary,  the  said  contract  as  so  varied  shall  be  and 
the  same  is  hereby  declared  to  be  valid  and  binding  according  to  tlie 
terms  thereof  upon  the  Corporation  of  the  City  of  Toronto,  the  Corpora- 
tion of  the  City  of  London,  the  Corporation  of  the  City  of  Guelph,  the 
Corporation  of  the  Cily  of  Stratford,  the  Corporation  of  the  City  of 
St.  Thomas,  the  Corporation  of  the  City  of  Woodstock,  the  Corporation 
of  the  Town  of  Berlin,  the  Corporation  of  the  Town  of  Gait,  the 
Corporation  of  the  Village  of  Ilespeler,  the  Corporation  of  the  Town  of 
St.  Mary's,  the  Corporation  of  the  Town  of  Preston,  the  Corporation 
of  the  Town  of  Waterloo,  the  Corporation  of  the  Village  of  New  Ham- 
burg, and  the  Corporation  of  the  Town  of  IngorsoU." 
9  Edw.  VII,  *'hap.  19,  See.  4.  "It  is  hereby  further  declared  and  enacted 
that  the  validity  of  the  said  contract  as  so  varied  as  aforesaid  shall  not 
bo  open  to  question  and  shall  not  bo  called  in  question  on  any  ground 
whatever  in  any  Court,  but  shall  be  held  and  adjudged  to  be  valid  and 
binding  o,i  all  the  corporations  mentioned  in  section  3,  and  each  and 
every  of  ti'em  according  to  ti>e  terms  thereof  as  so  varied  as  aforepaid 
and  shall  be  given  effect  to  accordingly."  r 

5.  The   Mayor   of   the   Town   of   Gait   having   declined   to   execute    a   contract, 

between  the  Town  and  the  Hyiro-Electric  Commission,  the  following 
Act  was  passed: — 
9      Edw.  VII,  Chap.  19,  Sec.  5.    "  The  said  contract  as  so  varied  as  afore- 
said shall  be  treated  and  concluf.ively  deemed  to  have  been  executed  by 
the  said  Corporation  of  the  Town  of  Gait." 

6.  Actions  having  been  brought,  and  in  one  case  a  judgment  given  adverse  to 

the  Hydro-Electric  Commission,  the  following  was  enacted: — 
9  Edw.  VII,  Chap.  19,  Sec.  8.  "Every  action  which  has  been  heretofore 
brought  and  is  now  pending  wherein  the  validity  of  the  said  contract 
or  any  by-law  passed  or  purporting  to  have  been  passed  authorizing  the 
execution  thereof  by  any  of  the  Corporations  lereinbefore  mentioned  is 
attached  or  called  in  question,  or  calling  in  question  the  jurisdiction, 
power  of  authority  of  the  Commission  or  of  any  Municipal  Corporation 
or  of  the  Councils  thereof  or  oi"  any  or  either  of  them  to  exercise  any 
power  or  to  do  any  of  the  acts  which  the  said  recited  Acts  authorize 
to  be  exercised  or  done  by  the  Commission  or  by  a  Municipal  Corporation 
or  by  the  Council  thereof,  by  whomsoever  such  action  is  brought  shall 
be  and  the  same  is  hereby  forever  stayed," 

7.  The  agreement  made  between  the  Electrical  Development  Company  and  the 

Government  of  the  Province  of  Ontario  contains  the  following  clause: — 

"16.  The  CommiMiioners  will  not  themselves  engage  in  making  use  of  the 

water   to  generate  electric,  pneumatic,  or  other  power  except  for  the 
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A  P"'1'0;^"^  of  the  Park,  provided  that  in  caee  the  eaid  Commissioners 
shfill  have  granted  or  at  any  time  may  have  granted  to  any  other  person 
or  corporation  license  to  use  the  waters  of  the  said  Niagara  or  Welland 
Rivers,  and  by  reason  of  failure  of  such  person  or  corporation  to  carry 
on  the  works  eo  licensed  the  said  Commissioners  find  it  necessary  to 
forfeit  said  license  and  take  over  said  works,  this  clause  shall  not  pro- 
hibit said  Commissioners  from  operating  such  works  for  the  genera- 
tion and  transmission,  sale  or  lease  of  electricity  or  power." 
8.  But  being  desirous  of  constructing  works  on  the  Chippewa  River  and  of 
taking  water  therefrom  for  the  development  of  electrical  power,  the 
'•     '  following  legislation  was  enacted:— 

B  Geo.  V,  Chap.  20,   Sec.  3.     "The  Government  may  authorize  the  Com- 
mission to: — 

'(a)  Enter  upon,  survey  and  lay  out,  all  such  lands  water,  water 
privileges  and  water  powers  as  may  be  required  for  the  construction  of 
the  works  hereinafter  mentioned; 

"(h)  Acquire  options  upon  and  enter  into  preliminary  contracts 
for  the  purchase  of  land  for  sites,  right-of-way,  the  location  of  build- 
ings, plant,  works,  machinery  and  appliances  required  for  the  works 
hereinafter  mentioned; 

"  (c)  Construct,  erect,  maintain  and  operate  works  for  the  purpose 
of  diverting  the  waters  of  the  Niagara  River,  Welland  River  and 
tributary  waters,  or  any  of  them,  and  conveying  the  same  by  aqueducf, 
conduit  or  canal,  or  in  any  other  manner,  from  any  point  on  the  Wel- 
land River,  or  on  the  Niagara  River,  above  the"  Cataract,  and  dis- 
charging such  waters  into  the  Niagara  River; 

"(d)  Construct,  erect,  maintain  and  operate  at  or  in  the  vicinity 
of  such  place  of  discharge,  works,  plant,  machinery  and  appliances,  for 
the  use  of  the  waters  so  taken  and  diverted  in  the  development  of  a 
water  power  for  the  production  of  electrical  or  pneumatic  power  or 
energy;  * 

"  (e)  For  such  purposes,  exercise  all  powers  and  enforce  all  rights 
which  may  be  exercised  and  enforced  by  the  Commission  when  taking 
land  or  other  property  in  the  exercise  of  powers  conferred  by  or  under 
ine  Power  Commission  Act." 

Full  powers  are  conferred  upon  the  Commission  to  "construct 
erect,  mamtain  and  operate  works  for  the  purpose  of  developing  the 
waters  of  the  Niagara  River,  Welland  River  (Chippewa  River)  and 
tributary  waters  or  any  of  them,"  and  to  use  the  waters  to  develop 
electrical  power  in  competition  with  the  Electrical  Development  Com- 

9.  In  order  to  prevent  legal  action  on  the  part  of  the  Company  to  restrain  the 

proposed  breach  of  the  contract,  the  following  legislation  was  enacted:- 

7'  S't^-  ^^'  ^r-  ^-  "^^^  ^'"'''''^  "f  '^^  powers  which  may  be 
conferred  by  or  under  the  authority  of  this  Act  or  of  an,  of  them  shall 
not  be  deemed  to  be  a  making  use  of  the  waters  of  the  Niagara  SVer  to 
generate  electric  or  pneumatic  power  within  the  meaning  of  any  stipu- 
ktion  or  condition  contained  in  any  agreement  entered  into  by  the 
Oommisaioners  for  the  Queen  Victoria  Niagara  Falls  Park." 

10.  Although  actually  engaged  in    busings    '"    competition    with  the  existing 

fZn.  ^°"P«"'«^'  I;f' sl'^tjon  has  been  enacted  authorizing  the  Lieu 

he  works  TthV"  ^°"""^  '^^^'"*  ^"^P^^*"™'  "^°  '""y  ^'^ter  upon 
llltl    II  '"  'P"""'  ""^  ^"''^  measurements  at,d  tests  to  wcer- 
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tnin  the  qiuiiitit.v  of  water  used,  the  electrical  and  hydraulic  efficiency 
of  the  machinery,  the  number  of  cubic  feet  per  second  necessary  to  pro- 
duce a  specific  quantity  of  horse-power,  to  regulate  the  operation  of 
the  works,  and  to  compel  alterations  therein,  and  to  ehut  off  the  power 
and  close  the  worlM  as  may  be  necet«ary.    See  6  Goo.  V,  Chap.  21, 

11.  To  aid  the  municipalities  and  assist  them  in  borrowing  the  necessary  moneys 

for  the  construction  of  Transformer  Houses  and  Distribution  Stations, 

the  following  Act  was  enacted: — 
G  Geo.  V,  Chap.  19,  Sec.  9.     "  Section  18  of  the  Power  Commieeion  x\ct  is 

amended  by  adding  thereto  the  following  subeection: — 
"  (8)  Where  a  corporation  has  entered  into  a  contract  with  the  Com- 
mission for  the  supply  of  electrical  power  or  energy,  the  deben- 
tures issued  for  any  works  for  the  distribution  and  supply  of 
such  electrical  power  or  energy  by  the  corporation  shall  not  be 
included  in  ascertaining  the  limit  of  the  borrowing  powers  of 
the  corporations  as  prescribed  by  the  Municipal  Act." 

12.  The  Hydro-Electric  Commission,  having  created  a  false  demand  for  power 

at  an  arbitrarily  low  price,  has  exhausted  its  supply  and  is  now  without 
power  for  further  requirements;  it  cannot  proceed  with  the  Chippewa 
Power  Project  without  the  consent  of  the  International  Waterways 
Commission  and  without  variation  of  the  terms  of  the  Treaty  between 
Great  Britain  and  the  United  States. 

There  is  a  question  in  doubt  which  ought  to  go   to  the  Courts  to 
decide  as  to  how  much  water  the  Electrical  Development  Company  is 
entitled*  to  take  in  order  to  develop  under  its  franchise  125,000  horse- 
power for  commercial  use;  without  going  to  the  Courts,  because  the 
procedure  is  too  slow,  as  Sir  Adam  Beck  explained,  he  has  from  his  seat 
in  Parliament  accused  the  Electrical  Development  Company  of  stealing 
water  beyond  its   franchise  rights,  and  has  brought  down  a  Bill  and 
rushed  it  through  in  the  last  fifteen  minutes  of  the  Session:— 
This  legislation  denies  to  the  company  access  to  the  Courts  for  the  proper 
determination  of  its  legal  position;   it  will  be  observed  that  the  three  Judges  do 
not  sit  as  a  Court,  but  as  a  Commission;    they   arc    appointed    by  the  Govern- 
ment and  there  irt  no  right  of  appeal. 

The  Act  is  entitled,  "  Tlie  Water  Powers  Regulation  Act,  1917;"   it  provides 

as  follows : — 
"  2.  The  Water  Powers  Regulation  Act,  1916,  is  amended  by  adding  tliercto 

the  following  section: — 
"13.— (1)  Where  the  Inspector  reports  that  the  owner  of  n  water  power, 
i  "  (a)  iH  diverting  or  using  more  water  than  such  owner  is  entitled 

to  divert  or  use;  or 

"(b)     is  developing  or  generating  a  greater  amount  of  jiowor   in 
horsepower  than  such  owner  is  entitled  to  develop  or  generate;  or 

"  (c)  has  installed  works  and  equipment  capable  of  developing  or 
generating  a  greater  amount  of  power  in  horsepower  than  such  owner  is 
entitled  to  develop  or  generate. 
"  The  Lieutenant-Governor  in  Council  may  appoint  three  commissioners,  who 
shall  be  Judges  of  the  Supreme  Court  of  Ontario,  to  hold  an  enquiry 
under  The  Public  Enquiries  Act,  and  report  to  the  Lieutenant-Governor 
in  Council  as  to, 

"  {a)  The  quantity  of  water  in  cubic  feet  per  8e<!ond  which  such 
owner  is  entitled  to  divert  or  use. 

"  (6)    the    amount  of  power   in  horsepower  which  such  owner  is 
entitled  to  develop  or  generate; 
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"  (c)  tlie  extent,  if  any,  by  which  tlie  capacity  of  the  works  installed 
or  equipped  by  the  owner,  exceeds  the  amount  of  power  in  horsepower 
which  the  owner  is  entitled  to  develop  or  generate;  and 

"  id)  as  to  the  price  and  terms  and  conditions  ui)on  which,  having 
regard  to  all  the  circumstances  and  to  the  rights  of  the  owner  as  ascer- 
tained by  the  commissioners,  the  power  to  the  extent  of  such  excess 
should  be  delivered  to  the  Hydro-Electric  Power  Commission  of  Ontario 
as  hereinafter  provided,  and 

"  (e)  as  to  such  other  matters  connected  with  or  arising  out  of  the 
subject  matter  of  tliis  reference  as  they  may  deem  expedient. 

"  (2)  If  the  Commissioners  find  that  the  owner  is  diverting  or  usiug  more 
water  than  he  is  entitled  to  divert  or  use,  or  is  developing  or  generating 
a  greater  amount  of  power  in  horsepower  than  he  is  entitled  to  develop 
or  generate,  or  that  he  has  installed  and  equipped  works  exceetliug  in 
capacity  the  amount  of  power  which  he  is  entitled  to  develop  or  generate, 
the  Lieutenant-Grovernor  in  Council  may  order  the  owner  to  deliver  to 
the  Hydro-Electric  Power  Commission  of  Ontario,  upon  the  date  name<l 
in  the  order,  such  amount  of  electrical  power  or  energy  as  shall  equal 
such  excess  as  found  by  the  report  of  the  commissioners,  or  to  operate 
the  works  of  the  owner  to  their  full  capacity  and  to  deliver  such  excess 
power  to  the  Hydro-Electric  Power  Commission  of  Ontario. 

"  (3)  If  the  owner  refuses  or  neglects  to  deliver  such  power  after  notice  in 
writing  so  to  do,  he  shall  incur  a  penalty  of  $1,0(K)  per  diem  for  every- 
day  during  which  such  neglect  or  default  continues  to  be  recoverable  by 
action  in  the  Supreme  Court  at  the  suit  of  the  Attorney -General  of 
Ontario. 

"  (4)  Nothing  in  this  section  contained  shall  affect  or  diminish  any  duty  or 
obligation  as  to  payment  of  any  penalty  or  rental  to  which  the  owner 
might  otherwise  be  liable  for  exceeding  the  amount  of  power  which  he  is 
entitled  to  develop  or  generate,  and  all  such  penalties  may  be  collected 
and  all  such  rentals  shall  be  due  and  payable  and  the  like  proceedings 
may  be  taken  by  the  Crown  or  by  any  commission  or  other  public  body 
from  which  the  rights  or  franchises  of  the  owner  are  derived,  as  if  this 
Act  had  not  been  passed." 

"The  Ontario  Niagara  Development  Act,  1917,"  amending  "The  Ontario 
Niagara  Development  Act,  1916"  (6  Geo.  V,  Chap.  20),  extends  the 
powers  of  the  Hydro-Electric  Commission  by  giving  powers  to  that 
Commission  which  by  the  former  Act  were  vested  in  the  Lieutenant- 
Governor  in  Council,  thus  depriving  the  competing  Power  Companies 
and  others  competing  with  the  Commission  of  their  Parliamentary 
rights. 


7  GEORGE  V,  1917 


(Approved  21t  April,  1018) 

Dkcautment  ok  Justice,  Canada,  Ottawa,  18th  April,  1918. 
To  Hia  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Ontario,  passed  in  the  Seventh  year  of  His  Majesty's  reign  (1917),  and  received  by  the 
becretary  of  State  for  Canada  on  25th  April  last. 

Chapter  7,  intituled  "  An  Act  to  amend  The  Mining  Tax  Act ":  and 
SIS»1~1S|  .... 
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Chapter  22,  intituled  "  An  Act  to  amend  The  Water  Powers  Regulation  Act " ; 
are  reserved  for  a  separate  report.     The  other  statutes  comprised  in  this  volume  may, 
in  the  opinion  of  the  undersigned,  be  left  to  such  operation   as  they  may   have, 
subject  however  to  the  following  observations  with  regard  to 

Chapter  59,  intituled  "  An  Act  respecting  the  appointment  of  a  Commission  for 
the  Ottawa  Separate  Schools";  and 

Chapter  60,  intituled  "  An  Act  respecting  the  Roman  Catholic  Separate  Schools 
of  the  City  of  Ottawa." 

The  first  of  these  chapters,  upon  the  narrative  that  the  Board  of  Trustees  of 
the  Roman  Catholic  Separate  Schools  for  the  City  of  Ottawa  has  heretofore  neglected 
and  refused  to  conduct  the  said  schools  according  to  law,  and  that  it  is  desirable 
to  provide  for  the  appointment  of  a  Commission  to  conduct  and  manage  the  said 
schools  in  case  the  Board  make  further  default,  provides  that  in  the  latter  event  the 
Minister  of  Education  may,  with  the  approval  of  the  Lieutenant  Governor  in  Council, 
appoint  a  commission  to  act  in  place  of  the  Board,  and  that  such  Commission  may 
take  possession  of  and  administer  the  property  and  assets  of  the  Board,  levying  and 
collecting  rates  and  taxes,  and  exercise  end  perform  the  rights,  powers,  privileges 
and  duties  of  the  Board,  but  that  the  conduct  and  management  of  the  schools  shall 
be  restored  to  the  Board  by  the  Minister  whenever  it  shall  appear  that  the  schools  will 
be  conducted  by  the  Board  according  to  law.  It  is  further  provided  that  if  any 
question  arise  as  to  whether  the  circumstances  justify  the  appointment  or  con- 
tinuance of  a  Commission,  it  shall  be  determined  on  summary  application  by  the 
^preme  Court  at  Toronto.  Moveover  it  is  provided  that  the  Commission  shall  con- 
duct the  schools  in  accordance  with  the  Separate  Schools  Act. 

Chapter  60  in  the  preamble  refers  to  a  former  Act  of  the  Legislature  of  Ontario 
which  was  considered  by  Your  Excellency  in  Council,  Chapter  45  of  5  George  V 
(1915)  and  the  appointment  of  a  Commission  thereunder  to  conduct  and  manage  the 
Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa,  which  was  held  ultra  vires 
by  the  Judicial  Committee  of  the  Privy  Council,  and  it  is  stated  that  the  Commis- 
sioners in  carrying  on  the  schools  and  meeting  the  obligations  of  the  Board  under 
the  last  mentioned  statute  disbursed  large  sums  of  money  which  were  by  law 
applicable  to  the  maintenance  and  conduct  of  the  schools,  and  in  addition  incurred 
a  considerable  liability  which  remains  unpaid,  and  that  the  Board  has  commenced 
actions  against  the  Quebec  Bank,  the  Bank  of  Ottawa,  and  the  Commissioners  to 
recover  the  moneys  so  disbursed,  and  has  refused  to  assume  the  liability  of  the 
Commissioners  for  the  moneys  unpaid,  and  that  it  is  desirable  to  declare  the  rights 
of  the  parties.  Upon  these  recitals  several  enactments  follow,  the  effect  of  which  is  to 
declare  the  Commissioners  indemnified  and  the  liability  which  they  incurred  a  debt 
of  the  Board  which  may  be  discharged  out  of  the  Consolidated  Revenue  Fund  and 
recovered  from  the  Board. 

The  Board  of  Trustees  of  the  Roman  Catholic  Separate  Schools  for  the  City 
of  Ottawa  presented  to  Your  Excellency  in  Council  a  petition  for  disallowance  of 
these  statutes  upon  grounds  set  forth,  and  copy  of  that  petition  is  submitted  here- 
with. Copy  of  the  petition  was  referred,  by  direction  of  the  undersigned,  to  the 
Government  of  Ontario  for  a  reply,  and  the  Attorney  General  of  the  Province  has 
submitted  to  the  undersigned  copy  of  his  report  thereon  to  the  Lieutenant  Governor 
dated  18th  March  last,  a  copy  of  which  is  also  submitted  herewith. 

The  claim  for  disallowance,  as  will  be  perceived  by  referruce  to  the  petition, 
proceeds  uix)n  various  grounds.  It  is  said  that  these  statutes  constitute  "  an  unjust, 
unwarranted,  arbitrary  and  vexatious  interference  with  the  rights,  privileges  and 
duties  "  of  the  petitioners  and  the  Roman  Catholic  Separate  School  ratepayers  of  the 
Oity  of  Ottawa,  and  "  also  gravely  interfere  with  the  vested  rights  of  the  creditors 
and  bondholders  "  of  the  petitioners.  A  number  of  other  grounds  are  stated  by  which 
the  petitioners  object  that  the  legislation  is  ultra  vires  and  it  is  argued  that  this 
follows  from  the  recent  decision  of  the  Judicial  Committee. 
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It  npiM'ars,  however,  that  tho  Lieutenant  Governor  in  Council  of  Ontario  referred 
to  the  Appellate  Division  of  the  Supreme  Court  of  Ontario  for  hearing  and  con- 
fiideration  the  question  as  to  whether  the  provisions  of  Chapter  59  were  within  the 
legislative  authority  of  Ontario,  and  that  the  learned  justices  of  that  court  after 
hearing  and  consideration  pronounced  upon  this  question  affirmatively  giving  very 
fully  their  reasons  intendtnl  to  demonstrate  the  propriety  of  their  conclusion.  The 
court  distinguishes  the  legislation  in  (juestion  from  the  former  statute  which  was  pro- 
nounced uUra  vires,  and  observes  that  the  consequence  ')f  givjng  effect  to  the  con- 
tention of  council  for  the  Board  would  be  destructive  of  ihe  Separate  School  system. 
The  Attorney  General  observes  that  "from  this  judgment  the  School  Board  may 
appeal,  and  that  their  rights  can  thus  be  adequately  determined  in  the  courts." 

Moreover,  as  to  C  lapter  60,  the  Act  of  Indemnity,  the  Attorney  General  states 
that:  "Til  Ottawa  Separate  School  Board  at  once  after  the  i)a8sing  of  this  Act 
brought  three  actions,  one  against  the  Quebec  Bank  to  recover  moneys  standing 
to  its  credit  when  the  Commission  was  appointed,  one  against  the  Bank 
of  Ottawa  for  moneys  deposited  by  the  Commission,  and  one  against  the  individual 
members  of  the  Commission  to  recover  the  sum  of  $84,15(i  04  representing  taxes  paid 
out  of  court  to  them,  the  Board  repudiating  all  liability  fo  iioney  necessarily  borrowed 
by  the  Commissioners  to  carry  on  the  work  of  the  schools.  These  three  actions  were 
consolidated  into  one.  The  several  defendants  pleaded  Chapter  60  by  way  of  tlefence. 
the  School  Board  disputed  its  validity  as  prejudicially  affecting  its  rights  and 
privileges  within  the  meaning  of  Section  93  of  The  British  North  America  Act.  The 
action  came  on  for  trial  at  Ottawa  before  Mr.  .Justice  Clute  of  the  Supreme  Court  of 
Ontario  and  judgment  was  on  tho  14th  day  of  January,  1918,  rendered  by  him  declar- 
ing the  said  Act  ultra  vires  the  Ontario  Legislature.  From  this  judgment  the 
defendants  have  lodged  an  appeal  and  the  constitutional  validity  of  this  Act  is  thus 
now  in  process  of  determination  through  the  courts."* 

In  these  circumstances,  seeing  that  the  legal  questions  agitated  by  the  petition 
with  regard  to  both  statutes  have  been  determined  by  competent  tribunals  and  are 
now  subject  to  appeal,  the  undersigned  is  not  prepared  to  assume  the  responsibility  to 
recommend  resort  to  an  executive  remedy  for  the  grievances  which  the  petitioners 
allege. 

Furthermore,  upon  the  question  of  tho  merits  or  justice  of  the  legislation, 
assuming  it  to  be  intra  vires,  the  undersigned  observes  that  the  subject  of  education 
is  committed  to  the  legislature  by  the  special  and  exceptional  provisions  nf  Section 
93  of  the  British  North  America  Act  1867,  and  while  notwithstanding  t  ose  provi- 
sions the  power  of  disallowance  undoubtedly  exists  with  regard  to  statute-  affecting 
education  as  well  as  other  matters  committed  to  the  provinces,  the  undersigned  is 
not  satisfied  that  the  petitioners  have  made  out  a  case  for  interference  with  the 
important  particulars  of  provincial  policy  which  are  evidenced  by  these  statu tt^. 

On  the  contrary  the  Legislature  has  provided  merely  for  the  conduct  of  tlio 
schools  if  and  while  the  Trustees  neglect  or  refuse  to  discharge  their  duties;  and, 
tliat  the  Commissioners  who  were  formerly  named  to  conduct  and  manage  the  schools 
while  the  Trustees  were  neglecting  or  failing  to  iterfomi  their  duties  shall  be  indenmi- 
fied  for  the  expenditures  and  liabilities  incurred  which  were  necessary  to  maintain 
and  carry  on  the  schools  for  the  benefit  of  the  comnmnity.  It  would  thus  appear 
that  tho  ratepayers  and  those  interested  in  the  Roman  Catholic  Separate  Schools 
have  had  the  benefit  of  the  expenditui-es  in  respect  of  which  the  Legislature  is 
endeavouring  to  provide  indemnity  for  the  Commissioners.  Moreover,  no  particulars 
of  hardship  or  injustice  are  specified  by  the  petitioners  who  seem  to  rely  in  support 
of  their  allegation  solely  upon  the  absence  of  legislative  authority  for  the  measure 
in  question;  and  in  such  circumstances,  seeing  that  the  question  of  enacting  authority 

♦(Note. — Trustees  ot  H.C.  Separate  Schools  v.  Quebec  Bank  (1920)  A.C.,  230.  On  appeal 
from  the  Supreme  Court  of  Ontario  (Appellate  Division)  the  Privy  Council  affirmed  the  deplslon 
of  the  appeal  court  that  Chap.  liO  Is  intra  xHrea  of  the  Ontario  Legislature.) 
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is  left  to  tlie  Courts,  the  undersi^rned  conceives  that  the  alleged  injustice  or  hardship 
of  tlie  legislation  is  far  from  self-evident. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario,  for  the  information  of  his  Govern- 
ment; also  that  a  copy  be  transmitted  to  Mr.  Samuel  M.  (toiicst,  •(Chairman,  for  the 
information  of  tlio  Board. 

Huinhl.v  suhiuittcd, 

CHAS.  ,1.   DOIUKRTY, 

Minister    of   Justice. 

To  His  Excellency  the  Oovernor  General  in  Council: 

The  Petition  of  the  Board  of  Trustees  of  the  Roman  Catholic  Separate  Schools  for 
the  City  of  Ottawa. 

HuMBi.v  Ekprksents: 

1.  Your  I'etitioners  are  the  Trustees  of  the  Eoman  Catholic  Separate  Schools 
for  the  City  of  Ottawa,  duly  elected  by  and  representing  the  Eoman  Catholic  Separate 
School  ratepayers  of  the  said  City,  and,  as  such,  are  by  virtue  of  the  laws  governing 
Roman  Separate  Schools  in  the  Province  of  Ontario,  a  body  corporate  entnisted  with 
the  management  and  control  of  the  Eoman  Catholic  Separate  Schools  for  the  said 
City  of  Ottawa  and  the  administration  of  the  property  and  assets  thereof. 

2.  In  the  year  1915  the  Legislature  of  the  Province  of  Ontario  by  Chapter  45  of 
the  Statute  5  George  V,  authorized  the  Minister  of  Education  for  the  said  Province 
to  appoint  a  Commission  for  the  purpose  of  vesting  therein  all  or  any  of  the  rights, 
privileges  and  powers  which  your  Petitioners  so  possess  by  law  as  aforesaid  and  to 
suspend  or  withdraw  all  of  the  said  rights,  privileges  and  powers.  And  thereupon  the 
said  Minister  of  Education  did  appoint  such  a  Commission  under  the  name  "  The 
Ottawa  Separate  School  Commission,"  and  on  the  26th  day  of  July,  1915,  the  said 
Commission  forcibly  took  possession  of  the  property  and  assets  of  your  Petitioners 
and  thereafter  attempted  to  admiuster  the  same  and  to  control  and  manage  the  schools 
entrusted  by  law  to  your  Petitioners. 

3.  On  the  Qth  day  of  November,  1916,  on  an  appeal  taken  by  your  Petitioners  to 
the  King's  Most  Excellent  Majesty,  the  Judicial  Committee  of  the  I'rivy  Council 
declared  the  said  Chapter  of  the  Statute  5  George  V  to  be  ultra  vires  of  the  Legisla- 
ture of  the  Province  of  Ontario  and  the  said  Commission  to  be  without  legal  exist- 
ence upon,  among  other,  the  following  grounds,  namely: — 

(a)  "The  status  of  the  appellant  Board  depends  on  the  provisions  con- 
tained in  '  The  Separate  Schools  Act,  1863.'  Section  (2)  of  that  Act  confers 
the  right  c£  electing  trustees  for  the  management  of  a  separate  school  for 
Eoman  Ct  tholics,  not  on  all  the  adherents  of  Roman  Catholic  schools  in  the 
province,  but  on  any  number  of  persons,  not  less  than  five,  being  heads  of 
families  and  freeholders,  and  hoiiaeholders,  resident  within  any  school  section 
of  any  township,  or  corporate  village,  or  town,  or  within  any  ward  of  any  city 
or  town,  and  being  Eoman  Catholics.  Tiie  right  of  electing  managers  is  thus 
conferred  on  the  supporters  of  a  separate  school  or  schools  for  Eoman  Catholics 
within  one  or  other  of  the  designated  areas.  In  the  present  case  the  appellant 
Board  are  the  elected  trustees  for  the  management  of  Eoman  Catholic  Separate 
Schools  within  the  City  of  Ottawa.  They  represent  the  supporters  of  the  Eoman 
Catholic  Separate  Schools  within  the  area  of  the  City,  and  as  such  elected 
trustees  enjoy  the  right  of  management  which  was  conferred  under  the  Separate 
Schools  Act,  1863.  Apart  therefore  from  any  words  of  limitation  or  any  impli- 
cation to  be  drawn  from  the  context,  the  appellant  Board  re[)re8ent  a  section 
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of  the  class  of  persons  who  are  within  the  protection  of  provision  (1)  of  Sec- 
tion 93.  Their  Lordships  can  find  neither  limiting  words  nor  anything  in  the 
context  which  would  imply  that  they  are  excluded  from  the  benefit  of  the  pro- 
vision. 

(b)  "The  case  before  their  Lordships  is  not  that  of  a  mere  interference 
witii  a  right  or  privilege  but  of  a  provision  which  enables  it  to  be  withdrawn 
in  iolo  for  an  indefinite  time.     Their  Lordships  have  no  doubt  that  the  power 
. ;  so  given  would  be  exercised  with  wisdom  and  moderation,  but  it  is  the  creation 

of  the  power  and  not  its  exercise  that  is  subject  to  objection,  and  the  objection 
would  not  be  removed  even  though  the  powers  conferred  were  never  exercised 
at  all.  To  give  authority  to  withdraw  a  right  or  privilege  under  these  con<?i- 
tions  necessarily  operates  to  the  jjrejudice  of  the  class  of  persons  affected  b> 
the  withdrawal." 

4.  Notwithstanding  the  judgment  of  the  J  udiciul  Committee  of  the  Privy 
(Council,  during  tht  Session  recently  closed  of  the  Legislature  of  Ontario,  the  following 
Hills,  namely,  Bill  153,  intituled  "  An  Act  respecting  the  Appointment  of  8  Commis- 
sion for  the  Ottawa  Separate  Schools,"  and  Bill  154,  intituled  "  An  Act  respecting 
the  Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa,"  were  introduced,  passed 
and  duly  sanctioned. 

The  first  above  mentioned  Bill  purports  to  authorize  the  appoiatment  by  the 
Lieutenant  Governor  in  Council  of  a  Special  Commission  with  power  to  perform  the 
duties  and  exercise  the  rights  and  privileges  of  your  Petitioners  and  to  take  and 
assume  the  control  and  management  of  the  Roman  Catholic  Separate  Schools  by  lav/ 
so  entrusted  to  your  Petitioners,  as  well  as  the  administiation  of  the  property  and 
assets  belonging  to  said  schools. 

The  Bill  mentioned  secondly  above  purports  to  validate  and  render  lawful  and 
binding  the  acts  of  administration  of  the  said  The  Ottawa  Separate  School  Commis- 
sion and  the  payments  made  and  the  liabilities  incurred  by  the  members  of  the  said 
Commission  under  the  provisions  of  the  aforesaid  Chapter  45  of  the  Statute  5  George 
V  in  the  conduct  and  management  of  the  Roman  Catholic  Separate  Schools  for  the 
City  of  Ottawa  from  the  time  of  the  appointment  of  the  said  Commission  down  to 
the  date  of  the  Judgment  aforesaid  of  the  Judicial  Committee  of  the  Privy  Council, 
lu  compel  your  Petitioners  to  pay  and  discharge  all  of  the  said  expenditures  and 
liabilities  and  to  indemnify  the  members  of  the  said  Commission  against  any  liability 
arising  out  of  their  administration  of  said  schools. 

5.  Your  Petitioners,  by  petitions  respectively  addressed  and  duly  forwarded  to 
and  received  by  tiie  Legislature  of  the  Province  of  Ontario  and  the  Lieutenant 
Governor  of  the  said  Province,  humbly  prayed  that  the  said  Bills  should  not  be  passed 
but  should  be  reserved  for  the  sanction  of  your  Excellency,  pursuant  to  the  provisions 
in  that  behalf  contained  in  the  British  North  America  Act,  1867,  sections  56  and  90 ; 
but  the  Bills  notwithstanding  were  put  through  their  different  stages  and  duly 
adopted. 

6.  During  the  discussion  of  these  Bills  in  Conmiittee  and  upon  the  motion  for 
third  reading  it  was  moved  in  amendment  that  the  Bills  be  referred  to  the  Supreme 
Court  of  Canada  in  order  to  obtain  the  opinion  of  the  said  court  as  to  the  constitu- 
tional validity  of  said  Bills.  This  amendment  was  rejected  and  the  two  Bills  were 
sanctioned  by  the  Lieutenant  Governor  of  Ontario  on  the  12th  day  of  April,  1917. 
The  Acts  in  questitm  are  now  chapters  .'>9  and  60  of  7  George  V. 

7.  Your  petitioners  respectfully  urge  that  these  Acts  of  the  legislature  of  the 
Province  of  Ontario  should  be  by  your  Excellency  disallowed,  and  in  support  of  their 
prayer  beg  to  submit : — 

A.  That  these  enactments  constitute  an  unjust,  unwarranted,  arbitrary  and  vexa- 
tious interference  with  the  lights,  privileges  and  duties,  of  your  Petitioners  and  of 
the  Roniiin  Cntholia  Separate  School  ratepayers  of  the  city  of  Ottawa  in  the  control 
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and  management  of  the  said  schools  end  the  administrttion  of  the  property  and  assets 
belonging  to  them;  and  also  gravely  interfere  with  the  vested  rights  of  the  creditors 
and  Bondholders  of  y(;ur  Pptitioners. 

B.  That  these  cnactmants  prejudicially  affect  the  rights  and  privileges  with 
respect  to  said  denominational  schools  which  your  Petitioners  and  the  class  of  persons 
represented  by  them  had  by  law  in  the  Province  of  Ontario  at  the  time  of  the  passing 
of  the  B.N.A.  Act,  1867,  and  ^hith  they  since  have  had  and  now  have,  as  specifically 
found  and  determined  by  the  suid  judgment  of  the  Judicial  Committee  of  the  Privy 
Council,  rendereu  as  aforesaid  on  the  6th  day  of  November,  1916  (sub-section  1  of 
Section  93,  B.N. A.  Act,  1867). 

C.  That  the  Act  intitnlod  "  An  Act  respecting  the  Appointment  of  a  Commis- 
sion for  the  Ottawa  Separate  Schools  "  contains  the  same  provisions  as  are  contained 
in  said  chapter  45  of  5  George  V,  which  the  Judicial  Coinmitiee  of  the  Privy  Council 
has  declared  to  be  ultra  vires  of  the  Legislature  of  the  Province  of  Ontario  and  the 
said  Act  purports  to  authorize  prncisely  uhat  the  said  Judicial  Committee  has 
formally  declared  to  be  beyond  the  powers  of  the  said  Legislature  to  enact. 

D.  That  the  Act  intituled  "  An  Act  respecting  the  Roman  Catholic  Separate 
Schools  of  the  City  of  Ottawa"  purports  to  authorize  and  to  do  precisely  what  the 
said  Judicial  Committee  has  pronounced  to  be  wholly  beyond  the  powers  of  the  said 
Legislature. 

E.  That  the  Acts  in  question  wcib  passed  in  oppi-ltion  to  and  in  defiance  of  the 
said  Judg  aent  of  His  Majesty  the  King  in  His  Privy  Council. 

F.  That  these  eniictnieuts,  besides  being  unjuft  and  vexatious,  and  passed  without 
constitutional  authority  have  gravely  affected  the  peace  and  harmony  between  the 
citizens  inhabiting  the  said  Province  and  the  Domi'iion  of  Canada.  They  are  causing 
profound  divisions  among  and  arousing  bitter  animosity  between  the  races  which 
compose  the  great  majority  of  the  population  of  the  Dominion. 

G.  That  unless  the  said  Acta  are  disallowed  by  your  Excellency  your  Petitioners 
and  tbooc  whom  they  reprojent  will  be  deprived  of  the  only  eubstantial  remedy  against 
the  provisions  thereby  enacted,  and  the  only  relief  left  to  them  will  lie  in  a  long, 
todious  (i!id  very  expensive  recourse  to  His  Majesty  the  King's  courifi  of  law, 

H.  That  the  Legielature  of  Onttirio,  in  enacting  tlie  said  Acts,  in  defiance  of  the 
Judgment  of  the  Judicial  Committee  of  the  Privy  Council,  has  given  conclusive 
evidence  of  its  determination  to  re-enact  these  provisions,  notwitii<^inuding  past  or 
future  decisions  of  Hie  Majt«ty"s  final  Court  of  Appeal. 

I.  That  the  refusal  of  your  Excellency  to  disallow  the  Buid  Acts  would  be  looked 
upon  by  thc'  majority  in  the  Legislature  of  Ontario  as  an  approval  of  this  legislation. 

Your  petitioners  also  rcripectlully  request  that  your  Excellency  should  use  the 
jiowers  vested  in  your  Excellency  by  Sections  56  and  90  of  the  B.N.A.  Act,  1867,  to 
compel  complete  oLedionce  to  and  obtiervanco  of  the  King's  Most  Excellent  Majesty- 
in-Council  finally  determining  this  ..latter. 

Your  petitioners  bog  to  be  allowed  to  respectfully  remind  your  Excellency  that 
the  laws  concerning  education  in  the  Province  of  Ontario  provide  an^  'e  meams,  by 
way  of  mandatory  inj\inction  and  other  legal  proceedings  and  by  the  imposition  of 
fines  and  penalties,  to  compel  School  Trustcea  to  perform  the  duties  entrusted  to 
tiiem  by  law. 

Your  petitioners  refer  alHc  to  the  following  p  rt  of  tiie  Keasons  for  Judgment 
of  tlin  Judicial  Committee: — 

"  They  (their  Lordships)  cannot  howc  -or  ansent  to  the  proposition  that 
the  Appellant  Board  are  not  liable  to  procct*  if  thoy  refuse  to  perform  their 
stal\itiiry  obligations,  or  that  in  this  respect  they  are  in  a  different  position 
froi:i  otiiiM-  boardrt  or  Ixxlii*  of  trustees  entrusted  with  the  jiorformance  of 
public  duties  whicii  they  fail  or  decline  to  perform." 
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Your  Petitioners  beg  to  refer  to  "Canada's  Federal  System,"  Lefroy,  at  page 
30:— 

■  '-!  "It  is  right  to  notice  the  veto  power  which  tiie  Federal  Government 
poseesees  over  Provincial  legislation,  which  ie  a  special  feature  of  the  consti- 
tution of  ^—ada  distinguishing  it  from  that  of  the  United  States.  In  words 
of  the  Privy  Council:  Bank  of  Toronto  vs.  Lembe  (1887,  12  App.  Cas.  at  p. 
507)  "  Under  the  constitution  of  the  United  States,  each  state  may  make  laws 
for  itself,  uncontrolled  by  the  Federal  Power,  and  S'Ubject  only  to  the  limits 
placed  by  lav  on  the  range  of  the  subjects  within  its  juriediction."  "But  in 
the  case  of  Canada,  the  B.KA.  Act "  makes  an  elaborate  distribution  of  the 
whole  field  of  legislative  authority  between  two  legielative  bodice,  and  at  the 
same  time  provides  for  the  confederated  provinces  a  carefully  balanced  consti- 
tution, under  which  no  one  of  the  parts  can  pass  laws  for  itself,  except  under 
the  control  of  the  whole,  acting  through  the  Oovernor  Oeneral.  "  This  Federal 
veto  power  is  that  principle  of  self-control  of  which  the  late  Mr.  Cardwell  ae 
Socretpry  of  State  for  the  Colonies,  says,  in  a  despatcli  to  the  Governor  Gen- 
eral of  December  3rd,  1864,  acknowledging  the  receipt  of  Quebec  Eoeolutionfi: 
"  The  importance  of  this  principle  cannot  be  overrated.  Its  maintenance  is 
essential  to  the  practical  efficip.icv  of  the  eyetem,  and  to  its  harmonious  opera- 
tion, both  in  the  general  govuv  iment  and  in  the  government  of  the  several 
provinces." 

"The  law  of  the  Canadian  Constitution."  Clement,  3rd  Edition,  p.  158. 
"  A  very  sharp  line  of  distinction  was  drawn  between  the  exercise  by  the 
Dominion  Government,  as  a  matter  of  political  expediency  of  the  power  of 
,  .  disallowance  of  provincial  Acts,  and  the  exercise  by  the  Courts  of  the  judicial 
function  of  declaring  an  Act  ultra  vires.  Ab  expressed  by  the  Chancellor  of 
Ontario,  the  supervision  touching  provincial  legislation  entrusted  to  the 
Dominion  Government  works  in  the  plane  of  political  expediency  ae  well  as 
that  of  jural  capacity,  while  the  question  for  the  Gourts  is  as  to  the  latter 
merely.  The  framing  of  the  Quebec  Resolutions,  upon  which  the  B.N.A,  Act 
is  founded,  was  the  work  of  the  most  eminent  legal  minds  of  that  day  in 
Canada;  and  a  glance  at  the  debatea  upon  these  resolutions  will  show  that  thc^y 
thoroughly  appreciated  the  distinction  pointed  out  in  later  days  by  the  Chan- 
cellor. Throughout  the  debates  it  wae  clearly  recognized  that  the  exercise  by 
the  Dominion  Government  of  tlie  power  of  disallowance  was  to  be  exercised 
in  support  of  federal  unity— e.g.,  to  preserve  the  minonties  in  different  parh 
of  the  confederated  provinces  from  oppression  at  the  hands  of  the  majorities." 
"Canada's  Federal  System,"  Lefroy,  p.  43. 

Mr.  Dohprty,  in  his  report  as  Minister  of  JustiiM',  dated  January  20th,  1912,  and 
duly  approve!  )  y  Order  in  Council,  advised  against  disallowance,  but  at  the  same 
time  he  'listinctiy  asserts  that  the  veto  power  mny  constitutionally  be  exercised  on 
grouru  ot  hardship  and  injustice  to  the  rights  affected.  He  says;  "There  wae  cou- 
siderabie  dissuasion  at  the  hearing  as  to  the  practice  and  precedents,  in  respect  of 
disallowance  of  legislation  by  reason  of  unjust  provisions,  or  because  of  contract  and 
a  recent  report  of  the  predeceseor  in  office  of  the  undesigned  was  quoted  a»  ehowing 
that  the  Governor  General  should  in  no  case  be  advised  to  disnllow  for  such  reasons. 
It  is  true  as  has  frequently  been  pointed  out,  that  it  is  very  difficult  for  the  Govern- 
ment of  the  Dominion,  acting  through  the  Governor  General,  to  review  local  legisla- 
tion or  consider  ile  qualities  upon  queetions  of  harifahip  or  injustice  to  the  right* 
eflFeeted  i\nd  tb-'s  is  mauife^i,  uot  only  by  expressions  in  reports  of  the  Ministers,  luit 
also  by  the  fart  that  but  one  single  instance  is  cited  in  which  the  Governor  General 
has  exercised  tlie  power  upon  these  grounds  alone.  The  undersigned  enlrrtnins  no 
doubt,  however,  that  the  power  is  constitutionally  capable  of  exercise  and  rnuij  on 
occaaioH  In-  properlp  invoked  for  the  purpose  of  preventing  net  incoiisistonlln   with 
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the  public  interest,  irreparable  injuetiee  or  undue  interference  with  private  rights  or 
I'.roperty  throuph  operation  of  local  statutes  intra  viree  of  the  legislatures. 

Your  Petitioners  therefore  respectfully  pray  that  your  Excellencj'  may  ])e  pleased 
to  disallow  the  said  Acts. 

And  as  in  duty  bound  they  will  ever  pray. 

SAMITET    GEXEST,   President. 
and    19    others. 
Ottinvii.  .\i.ril.  1017. 

ONTAinO 


Depautmknt  ok  Attornky  Gk.nkrai, 
llrport  of  the  Attorney  General  for  Ontario 
To  Ilia  Honour  the  Liout».nant  Governor  in  Council: 

The  undersigned  lias  had  under  consideration  a  letter  from  the  Deputy  Minister 
of  Justice  dated  14th  May  last  enclosing  copy  of  Petition  of  the  Boarr'  of  Trustees  of 
ihe  Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa  praying  iyr  the  disallow- 
:mco  o;  two  Statutes  of  the  Legislative  Assembly  of  Ontario  relating  to  the  Ottawa 
Separate  Schools  being  7  George  V  (1917),  chapters  59  and  60,  and  requesting  the 
observations  of  this  Government  ujion  .lie  eubject. 

The  undersiir'ied  begs  leave  to  submit  the  following  with  reference  thereto  and  sug- 
Kesfs  that  a  dispatcli  in  the  ft)llowing  terms  be  forwarded  through  the  proper  channels 
to  the  Secretary  of  State  at  Ot'awa. 

'"  The  views  of  the  Government  <>f  Ontario  upon  the  subject  of  disallowance  which 
lii'voboeii  consistently  held  and  indicated  more  than  once  in  despatrhes  to  the  Secretary 
u{  State  apply  with  regard  to  this  Petition  and  are  strongly  urged  by  the  Government 
of  Ontario,  but  in  order  in  avoitl  needless  repetition  and  because  these  views  have  been 
cxpre.-jsed  so  rctn-ntly  tiuit  no  doubt  they  are  quite  familiar — they  are  not  repeated  here, 
but  referenw  i«  iiiii<l(>  to  a  (lespatch  from  II is  Honour  the  Lieutenant  Governor  of 
Ontario  to  the  S«cr«tary  of  State,  dated  the  f(  urtli  day  of  April,  191(5,  and  referring  to 
a  petition  for  disallowanee  of  former  Separate  School  Legislation,  viz.,  3  Geo.  V,  Cap. 
•i5,  («('.■  ant<  II.  JtrA  to  h  letter  dated  tli('  3<)tli  day  of  April,  1017,  from  the  present 
Attorney  General  ol  Ontario  to  the  present  Di'^puty  Minister  of  .luetiee  dealing  with 
the  petition  of  the  Electrical  Development  Ctimpany  for  the  disallowance  of  The 
Water  Powers  Tienuhition  A.t,  IMfi,  » ad  the  Ontario  Niagara  Development  Act 
(*('('  ante  p.  l-'iS),  and  ti>  n  decpatcli  dated  March  I9th,  1918,  containing  tlw  viewe 
of  thie  Government  with  reforencc  to  the  enid  Petition  of  the  Electrical  Development 
Company  for  the  disallowance  of  the  said  Act  («pe  post  p.  J7fi),  and  to  a  supple- 
imntary  petition  by  the  same  ('ompiitiy  upon  the  same  pubjecl  (sre  pout  p.  176)  and 
tlw  observation-  m  the  said  (lei*pntolies  and  lettiTs  eontnined  so  far  afi  they  iiri> 
.ippliitiblo  i\vr   'li  lie  ileiined  l<    be  iiicori)(irn(ed   in    iV.io  dcepaleh, 

The  undersigned  further  submits  the  following  particular  observaticms  in  answer 
to  the  Hiiid  iictition  for  disnllow.UKMv" 

11  •■  first  Act  (Cliapter  r>9)  jirovides  for  the  apjiointment  of  a  Commission  to  act 
ill  jilni'e  of  the  Board  ot  I'rusteis  but  only  "  wlu^nover  the  Board  shall  ""glGet  or  refuse 
to  conduct  the  schools  under  its  control  according  to  law."  It  differs  in  tlii.}  and  other 
material  f(!»iures  from  tho  Act  of  1915  (6  George  V,  Out.  Cap.  45)  which  the 
•Tiidioiul  (,'oiniuittee  of  tiie  Privy  Council  held  idtra  vires  (Trustees  of  the  Ottawa  Sep- 
nrat(^  Schools  v.  Ottawa  (Corporation,  1917  Appeal  Oases,  7fi). 

The  validity  of  said  Chapter  59  was  referred  to  the  AppeUato  Division  of  the 
Supreme  ( Vnirt  of  Ontario  and  .Judgment  given  on  tlio  lOtli  day  of  December,  1917,  in 
favour  of  the  constitutionality  of  the  said  Act.     A  copy  of  the  Order  in  (^ouneil  and 
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of  the  Judgment  of  the  Chief  Justice  and  Hodgins  and  Ferguson  J  J.  of  the  said  Appel- 
late Division  are  attached  hereto  and  nre  to  Vie  considered  as  part  of  this  despatch. 
From  this  Judgment  the  School  Board  may  appeal  and  their  rights  can  thus  be  ade- 
quately determined  in  the  Courts. 

The  second  Act  (Chapter  60)  is  an  Act  of  Indenmity.  It  enacts  that  the  Com- 
missioners who  were  appoint>ed  in  July,  191(5,  to  carry  on  the  schools  under  the  last 
mentioned  Act,  upon  the  failure  of  the  elected  Board  to  perform  their  duties  as  Trus- 
tees, sliall  be  indemnified  by  the  Board  in  respect  of  the  payments  made  and  liabilities 
incurred  by  the  Commissioners  in  the  maintenance  and  conduct  of  the  schools  while  so 
under  their  charge.  Further  provisions  protect  the  Commission&rs  from  personal  loss 
and  confirm  an  Order  in  Council  under  which  a  Bond  of  Indemnity  was  given  by  the 
Minister  of  Education  to  the  Quebec  Bank.  "  The  Ottawa  Separate  School  Board  at 
once  after  the  passing  of  this  Act  brought  three  actions,  one  against  the  Quebec  Bank 
to  recover  the  monies  standing  to  its  credit  when  the  Commission  was  appointed,  one 
against  the  Bank  of  Ottawa  for  monies  deposited  by  the  Commission  and  one  against 
the  individual  members  of  the  Commission  to  recove"  the  sum  of  $84,156.04  repre- 
senting taxes  paid  out  of  Court  to  them,  the  Board  repudiating  all  liability  for  money 
necessarily  borrowed  by  the  Commissioners  to  carry  on  the  work  of  the  Schools.  These 
three  actions  were  consolidated  into  one.  The  several  defendants  pleaded  Chapter  60 
by  way  of  defence,  the  School  Board  disputed  its  validity  as  prejudicially  affecting 
its?  rJghtB  and  privileges  within  the  meaning  of  section  93  of  The  British  North  America 
i^.ct.  The  action  came  on  for  trial  at  Ottawa  before  Mr.  Justice  Clute  of  the  Supreme 
Court  of  Ontario  and  judgmer.c  was  on  the  14th  day  of  January,  1918,  rendered  by  him 
declaring  the  said  act  ultra  vires  the  Ontario  Legislature.  From  this  judgment  the 
('efoudants  have  lodged  an  appeal  and  the  constitutional  validity  of  this  Act  is  thus 
now  in  process  of  determination  through  the  Courts,"  which  renders  even  more  inadvia- 
:\hh  the  disallowance  of  this  Act.  AVithout  in  the  slightest  degree  abandoning  the 
position  that  the  Courts  should  be  left  to  deal  with  these  Statutes  a  few  observations  as 
to  the  position  of  affairs  which  rendered  the  legislation  necessary,  may  be  made. 

Both  Statutes  are  concerned  with  the  serious  situation  that  has  arisen  from  the 
defiant  refusal  of  the  Trustees  of  the  Ottawa  Separate  Schools  to  observe  the  lawful 
i(!gulatJon8  of  the  Department  of  Education  or  to  comply  with  the  general  school  law. 
'I'hey  resemble,  in  that  respect,  the  Act  of  1915  which  was  similarly  the  subject  of  a 
petition  for  disallowance.  His  Royal  Highness  in  Council  by  Order  in  Council  dated 
the  28th  of  April,  1916,  concurred  in  the  report  of  the  Honourable  the  Minister  of  Jus- 
I  ice  in  which  he  recommended  that  the  Act  should  be  left  to  such  operation  as  it  might 
luive.  The  undersigned  respectfully  submits  that  the  reasons  for  declining  to  interfere 
with  the  Act  of  1915  apyly  equally  to  the  legislation  of  1917. 

The  main  ground  (<f  objection  now  urged  ngainst  the  two  Acts  of  last  seesion  is 
Uiat  they  attempt  to  rc-onuct  the  legislation  of  1915,  and  it  ia  suggested  that,  inas- 
much aa  the  Act  of  1916  has  been  declared  by  the  Ptivy  Council  to  bo  ultra  vires,  the 
new  legislation  should  on  that  account  be  disallowed.  While  the  Iwo  Acts  of  1917 
have  this  in  common  that  they  relate  to  the  affairs  of  the  Ottawa  Separate  Schools, 
they  deal  with  entirely  different  matters  and  must  be  considered  eeparatel' . 

Referring  first  to  Chapter  59 — "  An  Act  respecting  the  appointment  of  a  Con.- 
mission  for  the  Ottawa  Separate  Schools" — a  ompiirison  with  the  Act  of  1015  and 
■n  perusal  of  the  judgment  of  the  Judicial  Couunittoe,  which  declines  the  latter  ultra 
vires,  will  show  that  the  allegations  of  the  petitioners  that  Chapter  50  was  passed  by 
the  Legislature  "in  opposition  to  and  in  defiance  of  the  said  judgment"  or  thot  "it 
eimtiiins  the  enme  provisions  as  are  contained"  in  the  Act  of  1015,  or  that  it  "pur- 
j)oses  to  do  precisely  what  the  Judicial  Committee  has  pronounced  to  be  wholly  beyond 
tlic  powers  of  the  Legislature"  are  founded  upon  a  misconception  of  the  Judgment 
and  of  the  Statute  concerned  and  are  clearly  incorrect,  os  may  be  seen  by  referring 
to  the  Judgments  attached  hereto. 

The  Act  of  1017  is  fundamentally  different  from  that  of  1915.  The  Act  of  1015 
fur  example,  i)r(Aii1e(l   for  tlie  nppointntent   of  a  (Commission  to  mannKc  the  nehoola 
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upon  the  opinion  of  the  Minister  of  Education  in  regard  to  specified  acta  of  default 
by  the  School  Board.  The  Minister  was  empowered  by  Section  3  (clause  c)  to  eus- 
pend  or  withdraw  all  or  any  part  of  the  right«,  powers  and  privileges  of  the  Board 
and  whenever  he  might  think  desirable  to  restore  the  whole  or  any  part  of  the  same 
and  to  revest  the  same  in  the  Board. 

It  would  appear  that  the  judgment  of  the  Judicial  Committee  wae  based  upon 
the  opinion  that  the  Act  as  framed  permitted  the  powers  of  the  Board  to  be  with- 
drawn in  toto  and  at  the  discretion  of  the  Minister.  The  possibility  that  under  the 
foregoing  provieion  the  elected'  Trustees  might  be  deprived  of  the  control  of  the 
schools  at  a  time  when  they  were  able  and  willing  to  perform  their  lawful  duties  and 
to  conduct  them  according  to  law  wae,  it  is  submitted,  the  fatal  defect  in  the  Act  of 
1915  which  rendered  it  ultra  vires.  The  point  is  thus  dealt  with  in  their  Lordeihii»' 
judgment  (at  page  79  of  the  rejKjrt). 

"  The  powers  conferred  on  the  Minister  of  Education  in  subsections  (.b) 
and  (c)  of  section  3  are  expressed  in  very  wide  terms.  At  the  instance  of  the 
Minister,  with  the  approval  of  the  Lieutenant  Governor  in  Council,  all  or  any 
part  of  the  rights,  powers,  and  privileges  of  the  appellant  board  may  be  sus- 
pended or  withdrawn  without  limitation  in  time  and  only  subject  to  i-eetora- 
tion  at  the  discretion  of  the  Minister.  The  powers  withdrawn  from  the  appel- 
lant Board  may  be  vested  in  and  conferred  upon  an  appointed  Commission,  a 
nominated  body,  in  the  selection  of  which  the  rate-paying  supportens  of  the 
Uoman  Catholic  Separate  Schools  have  no  voice.  There  is  ii'>  exception  to 
the  universality  of  the  extent  to  which  all  the  rights,  powers  and  privileges  of 
the  appellant  Board  may  be  suspended  or  withdrawn  and  vested  in  and  oon- 
forred  upon  this  nominated  body." 

(and  at  page  81) 

"  It  is  possible  that  an  interference  with  a  legal  right  or  privilege  may 
not  in  all  cases  imply  that  such  right  or  privilege  has  been  prejudicially 
affected.  It  is  not  necessary  to  consider  such  a  possibility,  and  this  question 
does  not  arise  for  decision  in  the  appeal.  The  case  before  their  Lordships  is 
not  that  of  a  mere  interference  with  a  right  or  privilege,  but  of  a  provision 
which  enables  it  to  be  withdrawn  in  toto  for  an  indefinite  time.  Their  Lord- 
ships have  no  doubt  that  the  "power  so  given  would  be  exercised  with  wisdom 
and  moderation,  but  it  is  the  creation  of  the  power  and  not  its  exercise  that 
is  subject  to  objection,  and  the  objection  would  not  be  removed  even  though 
the  powers  conferred  were  never  exercised  at  all." 

Those  objections,  uix)n  which  their  Lordships'  Judgment  dearly  is  based,  do  not 
apply  to  Chapter  50.  It  will  he  observed  that,  under  the  Act  of  1916,  the  eleitoil 
Board  might  be  wholly  deprived  of  its  statutory  powers  upon  the  opinion  of  the 
Minister  of  Educntion,  and  until  such  time  moreover  as  he  might  think  it  desirable 
to  restore  them.  Tiio  preeont  Act  cannot,  however,  be  brought  into  operation  except 
by  actual  misconduct  of  the  Board.  The  appointment  of  a  Commission  ie  whully 
conditioned  upon  the  fact  of  wrongful  default  by  the  Board  whereby  the  rightf^  und 
l)rivileges  of  the  class  they  represent  are  necessarily  in  abeyance.  Nor  can  the  Board 
be  deprived  of  its  powers,  indefinitely.  The  duration  of  the  Ooramission  is  coter- 
minous with  default.  The  powers  of  the  ]it)ard  must  be  restored  to  it  "whenever  it 
Khali  appear  that  the  schools  will  bo  conducted  according  to  law."  (Sec.  3")  Its 
rights  are  further  safeguarded  by  access  to  the  Courts,  the  fourth  rection  exjireftsly 
providing  that  "  if  any  question  arisen  as  to  whether  the  circuniiitanees  justify  the 
appointment  or  the  continuance  of  a  Commission "  it  shall  be  determined  by  the 
Courts.  There  <'an  be  no  interference  with  the  Board  under  this  Act  save  in  th' 
ginixle  case  of  misconduct  and  only  as  long  as  it  continuoi.    It  is  the  Board  alone  ilm! 
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can  create  and  continue  the  condition  which  makes  the  appointment  laid  continuance 
of  a  Commission  legal:  These  c&sential  differences  between  the  two  enactments  are 
sufficient  to  dispose  of  the  contention  which  underlies  the  petition  for  diisallowance 
that  a  decision  of  ultra  vires  upon  the  one  is  conclusive  upon  the  other. 

In  the  meantime  the  validity  of  Kepulation  17  therein  mentioned  has  been  sus- 
tained by  the  decision  of  the  Privy  Council  (Trustees  v.  Mackell  [1917]  Appeal 
Cases  62)  and  the  -Tudgnicnts  of  the  Ontario  Courts  referred  to  in  the  detipatch, 
whereby  the  Board  was  restrained  from  paying  unqualified  teachers  or  teachers 
refusing  to  observe  the  regulations  of  the  Department  have  been  affirmed. 

In  delivering  the  Judgment  of  the  Judicial  Committee  the  Lord  Chancellor  said 
(1917  Ap.  Cases,  p.  83)  "their  Lordships  do  not  anticipate  that  the  appellants  (The 
School  Board)  wiU  fail  to  obey  the  law  now  that  it  has  been  finally  determined."  This 
anticipation  has  not  been  realized.  The  undersigned  regrets  to  state  that  since  tho 
Board  has  resumed  possession  and  control  of  the  schools  it  seems  determined  to  con- 
tinue its  defiant  attitude  towards  the  Department  of  Education  and  its  disregard  of 
the  law.  Regulation  17  is  not  properly  observed  in  the  English-French  schools.  Many 
teachers  employed  by  the  Board  in  these  schools  are  without  legal  qualification.  Not- 
withstanding the  Judgments  and  injunctions  referred  to  in  tho  despatch  already 
mentioned,  the  Board  is  not  only  paying  the  salaries  of  teachers  within  their  prohibi- 
tion, but  after  obtaining  control  of  the  school  funds,  the  Board  has  paid  arrears  of 
salaries  to  teachers  without  proper  qualifications  and  to  teachers  who  iiave  neglected 
and  refused  to  conform  to  the  regulations  of  the  Department.  The  undersigned  con- 
ceives it  to  be  the  duty  of  the  Legislature  to  employ  all  constitutional  means  within 
its  power  to  uphold  the  due  observance  of  the  school  law  and  to  protect  the  rights  of 
the  minority.  The  Government  is  not  unmindful  of  the  remedies  against  school  trus- 
tees who  neglect  to  perform  their  duties  or  who  wilfully  disobey  the  provisions  of  a 
statute  to  which  the  petiti'^iers  refer.  Its  primary  concern,  ln^wever,  is  to  ensure  that 
the  schools  shall  bo  kept  o^  m  and  maintained  according  to  law  for  the  education  of 
tho  cliiUiren  entitled  to  attend  them,  and  if,  unluippily,  it  should  be  prevented  by  the 
misconduct  or  refusal  of  the  elected  Board,  the  appointment  of  a  Commission  as  con- 
templated by  this  Act  is  the  most  efficient  means  to  secure  that  result.  The  Act  does 
not  come  into  force  until  proclaimed  by  the  Lieut;onant  Governor  in  Council  (Sec. 
9).  His  Excellency  in  Council  may  assume  that  the  required  proclamation  will  not 
be  made  except  in  the  case  of  a  necessity  which  only  the  School  Board  can  create. 

The  remaining  Act  (7  George  V,  Cap.  60)  deals  wholly  with  the  finances  of  the 
late  Commission  upon  the  following  facts.  The  Commissioners  who  were  appointed 
to  carry  on  the  schools  in  place  of  the  Board  on  the  20th  of  July,  1915,  took  peaceable 
possession  of  the  school  premises  and  property  on  the  26th  of  that  month  and  main- 
tained and  carried  on  the  schools  thereaii^r  until  the  statute  authorizing  their  appoint- 
ment was  declared  by  the  Privy  Council  to  be  ultra  vires  in  November,  1916,  where- 
upon they  at  once  surrendered  possessirn  and  control  of  the  schools  to  the  Board.  In 
the  maintenance,  conduct  and  managejicnt  of  the  schools  the  Commissioners  expended 
large  sums  of  money  and  incurred  large  liability.  All  of  these  monies  were  expended 
in  maintaining  and  carrying  on  the  schools  and  wholly  for  payments  and  expenses 
which  th'j  Board  itself  should  have  made  in  the  proper  discharge  of  its  lawful  duties. 
The  materia!  facts  are  recited  in  the  Act. 

Their  Lordships  of  the  Judicial  Connnitteo  in  delivering  Judgment  make  no 
reference  to  monies  received  and  expended  by  the  Commissioners,  but  in  declaring  the 
Act  to  be  ultra  vires  tho  Order  of  His  Majesty  in  Council  provides  "  that  liberty 
ought  to  be  reserved  to  tho  appellants  (tho  School  Board)  to  apply  to  tho  said  Supreme 
Court  (of  Ontario)  for  relief  in  accordance  with  this  declaration."  It  may  be  assumed 
that  an  application  to  the  Supreme  Court  of  Ontario,  which  was  seized  of  ail  tho  facts 
involve<l  in  tho  appeal,  as  contemplated  by  the  Judicial  Committee,  would  have  dealt 
with  and  protected  tho  rights  of  all  parties  ha^nng  any  interest  in  the  monies  oxpended 
\n  the  liability  incurred  by  the  Oommipsionars  under  the  circumstances. 
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'I'he  School  Eoiud  has  never  applied  to  the  Ontario  Courts  pursuant  to  the  leave 
reserved  but,  on  the  contrary,  as  set  forth  above  brought  three  actions  which  are  now 
before  the  Courts  for  determination. 

The  und(>rsigned  submits,  with  confidence,  that,  for  the  r  Hsons  suggested,  both 
Statutes;,  as  far  as  the  question  of  their  constitutional  validity  under  the  British 
North  America  Act  is  concerned,  in  accordance  with  long  established  usage  should 
be  loft  to  their  operation  without  interference. 

The  ])otitioncr8  have  invoked  the  debatable  principle  that,  in  admittedly  rare  and 
exceptional  instances,  intra  vires  legislation  may  be  disallowed  on  the  ground  that  it 
is  oppressive  or  unjust,  as  applicable  to  one  or  other  or  possibly  to  both  of  these  enact- 
ments. Without  admitting  that  this  is  a  proper  ground  of  disallowance  it  will  bo 
conceded  that  the  principle  should  ncivor  be  applied  unless  the  legislation  is  unmis- 
takably of  that  character  and  the  burden  of  establishing  is  unmistakably  of  that 
character  and  the  burden  of  establishing  that  it  is  undoubtedly  lies  upon  those 
who  allege  it.  The  undersigned  entertains  no  doubt  that  neither  statute  falls 
within  that  principle.  He  does  not  feel  called  ui)on  to  add  to  what  has  already 
been  said  in  regard  to  the  nature  and  operation  of  the  Act  (Chapter  59)  which  pro- 
vides for  the  appointment  of  a  C()mmi88ion.  He  is  surprise^l  to  find  it  suggested  that 
the  indemnifying  Act  (chapter  60)  can  be  regarded  as  other  than  just  and  reasonable. 
The  whole  of  the  monies  with  which  it  deals  were  expended  in  carrying  on  the  Ottawa 
Separate  Schools  and  were  use<l  for  the  purpose  to  which  alone  thty  were  applicable. 
They  have  been  ai)i>li('(l  precisely  iin  the.y  should  have  been  applied  in  the  hands  of  the 
Board.  The  Commissioners  acted  throughout  in  the  bona  fide  belief  that  they  were 
legally  and  properly  appointe<l  t')  carry  on  the  schools,  and  they  acted  only  as  long 
as  they  were  supiwrted  in  that  vl?w  by  the  Judgments  of  the  Courts.  Trustees  so 
acting,  even  if  teirhnically  witlunit  right,  are  entitled  to  indemniry,  this  statute  merely 
confirms  their  rijjlit  in  that  respect.  A  large  number  of  the  supporters  of  the  schools 
representing,  it  is  cluimexi,  the  greater  sliare  of  financial  interest  in  the  monies 
involveil,  are  strongly  opjjosed  to  the  action  of  the  Board  "in  seeking  to  recover  the 
monies  which  were  si>tmt  on  th«nr  behalf,  and  the  plaintiffs  in  the  action  in  which  the 
injunctions  against  the  Board  were  grantetl  have  at  their  own  rtMjuest  been  added  as 
|>artie«  (lei'endiini  to  tlu>  pendinjj;  litifrntion  mid  arc  resistinij  the  claims  made  by  the 
Board. 

Having  regard  to  the  full  discus-sion  ot"  the  subject  in  the  desi)at<!hes  previously 
'ransmittwl  by  His  Honour  the  Lieutenant  (Jovernor,  to  which  reference  has  already 
been  made,  it  is  unneoeaary  to  add  that  both  of  the  enactments  now  before  His 
Excellency  in  Council  are,  i«.  the  opinion  of  this  Government  necessary  provisions 
to  secure  the  ol)sen!anoe  of  t»e  regulation  of  tiie  Department  of  Education  for  the 
use  and  efii<!ient  teaching  of  the  Enfrlish  language  in  the  Ottawa  Separate  Schools 
and  that  tiiese  HcKUiutions  exppe*  "a  very  deliberate  and  importjmt  feature  in  tlie 
policy  of  the  loom  Government"  on  the  subject  of  education  whicli  is  committed  *' in 
a  very  special  manner  "  to  the  Exclusive  jurisiliotion  of  the  Province. 
18  March.  1918. 

ATTOllNEY  GENF<:i{Al.  FOR  ONTARIO. 


{Approved  Hk  April.) 
Dei'artmkst  of  Jl'HTicR,  Ottawa,  April  19th,  1918. 

To  His  Excellency  the  Oounmor  General  in  Council: 

The  undersigned  luis  the  bono,  i  to  submit  his  report  upon  chapter  22  of  the 
statutes  of  the  legislature  of  Ontario  passed  in  the  Tth  voar  of  His  Majesty's  Reign 
1917  entitled  "An  Act  to  amend  the  Water  Powers  Regulation  Act"  copy  of  which 
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was  received  by  tlie  Secretary  of  State  for  Canada  ou  2oth  Ai'.-.l  last.  A  petition 
for  the  disallowance  of  certain  legislation  of  Ontario  including  the  statute  now  in 
question  was  presented  by  the  Electrical  Development  Company  of  Ontario,  Limited, 
and  this  petition  was  considered  by  Your  Excellency  in  Council  upon  the  report  of 
the  undersigned  of  Brd  May  last  which  was  approved  by  Your  Excellency  on  the 
following  day.  In  the  result  the  undersigned  declined  to  submit  any  recommenda- 
tion upon  two  of  the  statutes  under  consideration,  namely,  chapters  20  and  21  of 
lOlfi,  and  the  consideration  of  chapters  21  and  22  of  lO'l?  was  reserved.  The  Electri- 
cal Development  Company  has  renewed  its  ]u'tition  for  the  disallowance  of  chapter 
22  and  the  company  has  presented  a  fresh  petition  setting  forth  its  grounds,  copy  of 
which  is  submitted  herewith.  Upon  reference  of  this  petition  to  the  Government  at 
Toronto  the  solicitor  of  the  Attorney  General's  Department  has  furnished  to  the 
Deputy  Minister  of  Justice  copy  of  a  report  of  the  Attorney  General  of  the  Province 
without  regard  to  the  matters  alleged  by  the  petition  copy  of  which  report  is  also 
herewith  submitted.  Moreover  at  the  instance  of  the  petitioners'  solicntor.s  the  un- 
dersigned appointed  a  day  for  the  hearing  of  the  matter  of  the  iietition  and  counsel 
attended  before  him  on  behalf  of  the  Company  and  the  bond-holders  of  the  Company 
and  also  counsel  for  the  Attorney  General,  when  the  matter  was  very  fully  discussed. 

The  statute  in  question  is  an  amendment  of  the  Water  Powers  Regulations  Act 
and  it  provides  that  in  specified  cases  the  Lieutenant  Governor  in  Council  may 
appoint  three  commissioners,  Judges  of  the  Supreme  Court  of  Ontario,  to  holil 
enquiry  and  report  to  the  Lieutenant  Governor  in  Council  as  to  the  quantity  of 
water  or  the  amount  of  power  which  the  owner  of  a  water  power  is  entitled  to  divert 
or  use,  develop  or  generate;  as  to  the  extent,  if  any,  by  which  the  capacity  of  the 
works  exceeds  the  amount  of  power  to  which  the  owner  is  entitled;  as  to  the  price, 
terms  or  conditions  which  the  power  to  the  extent  of  any  such  excess  should  be 
delivered  to  the  Hydro-Electric  Power  Connnission  of  Ontario,  and  as  to  such  other 
matters  as  tlie  comnnssioners  nuiy  deem  expedient.  Then  it  is  provided  that  if  the 
commissioners  find  that  the  owner  is  diverting  or  using,  developing  or  generating 
more  M'ater  ()r  power  than  he  is  entitled  to,  or  that  he  has  installed  and  equipped 
works  exceeding  in  capacity  the  amount  of  power  which  he  is  entitled  to  develop  or 
generate,  the  Lieutenant  Governor  in  Council  may  order  the  owner  to  deliver  tn 
the  ITydro-Electric  Power  Commission  of  Ontario,  an  amount  of  electric  power  or 
energy  equal  to  the  excess,  or  to  operate  the  works  to  their  full  capacity  and  deliver 
the  excess  to  the  said  Hydro-Electric  Power  Corporation;  and  that  for  refusal  or 
neglect  to  comply  with  any  such  order  upon  demand,  tho  owner  shall  incur  a  penait,\ 
of  $1,000  per  day  for  every  day  of  default. 

It  is  urged  by  the  jietitioners  that  these  provisions  are  ultra  rin's  of  the  legisla- 
ture and  moreover  that  they  operate  so  injuriously  in  their  applica'ion  to  tiie  peti- 
tioners and  tlie  litigation  which  is  pending  between  the  petitioners  and  the  Govern- 
ment of  the  Province,  which  is  quite  fully  explained  in  the  papers  submitted,  that 
Your  Excellency  should,  on  that  account,  disallow  the  Act. 

The  undersigned  has  given  careful  consideration  to  tin?  petition  and  wluit  was 
alleged  by  counsel  on  both  sides,  and  lie  adheres  to  the  coiu-lvision  that  the  questions 
affecting  the  validity  of  the  Act  may  bo  move  conveniently  and  satisfactorily  deter- 
mined by  tlie  Courts  than  by  Vdur  Exeellency  in  Council  upon  the  reeoiiiniondatiuii 
of  the  undersigned;  therefore  he  would  not  recommend  disallowance  uix)n  the  ground 
that  the  Act  is  constitutionally  invalid. 

The  interposition  of  a  commission  naine<l  by  the  Lieutenant  Governor  in  Couu- 
eil  to  determine  questions  of  fact  or  quectious  of  inteipretatiim  ol'  contract  depending 
in  litigation  between  the  nov(>rTinient  and  the  ])etitioin^rs  i-  an  exerc  isp  of  power,  if 
the  power  exist,  of  which  tlie  commissioner?  seem  to  have  reason  to  complain, 
■  ~:peoially  \*hen  it  is  considered  that  refusal  or  neghnn  of  petitioners  to  comply  witl" 
un  executive  order  based  ujion  the  iinding  of  the  ciinniission   is  to  be  visited  by   a 
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penalty  of  $1,000  per  day.  The  effect  of  these  l^islative  provisions  upon  the  pending^ 
litigation  is  uncertain,  and  it  is  obvious  that  considerable  embarrassment  or  hardship 
may  result  if  the  commission  and  the  Courts  in  the  ultimate  result  should  reach 
different  conclusions  ui>on  the  same  question. 

The  legislation,  however,  at  least  secures  to  the  petitioners,  as  to  the  questions 
which  may  be  submitted  to  the  commissioners  the  consideration  of  a  tribunal  of 
judges  of  the  Supreme  Court  who  presumably  would  not  be  influenced  in  their  deter- 
mination by  the  fact  that  they  are  specially  selected  by  the  Lieutenant  Governor  in 
Council,  and  moreover  presumably  they  would  determine  these  questions  upon  the 
same  ronsideration?  and  principles  as  would  be  binding  upon  them  in  their  judicial 
capacity.  Beyond  this  the  undersigned  is  unable  to  offer  any  su^estion  favourable 
to  the  course  which  the  legislature  has  adopted  and  it  is  with  very  great  hesitation 
that  he  has  concluded  that  in  view  of  the  precedents,  and  the  principles  which  have 
governed  the  Ministers  of  Justice  in  their  recommendations  upon  local  legislation,  he 
ought  not  to  advise  the  disallowance  of  this  statute. 

The  undersigned  recommends  that  a  copy  of  this  report  if  approved  be  trans- 
mitted to  the  Lieutenant  (lovernor  of  Ontario  for  the  information  of  His  Govern- 
ment and  that  a  copy  be  also  transmitted  to  Mr.  D.  L.  McCarthy,  K.C.,  of  Toronto, 
the  petitioners'  solicitor. 

Humbly  submitted, 

CHA'S.   J.   DOHERTY, 

Minister  of  Justice. 


A  Pbtition  respecting  the  Water  Powers  Regulation  Act,  1917,  being  7  Geo.  V,  Chap. 
22,  of  the  Statutes  of  Ontario. 

To  His  Excellency  the  Governor  General  in  Council: 

The  humble  petition  of  the  Electrical  Development  Company  of  Ontario,  Limited, 
a  Corporation  having  its  Head  Office  in  the  City  of  Toronto,  in  the  Province  of  Ontario, 
Sheweth : 

1.  Thatyour  Petitioner  did,  on  the  2l6t  day  of  April,  1&17,  present  a  petition  to 
your  Exctlleucy  in  Council,  praying  for  the  disallowance  of  certain  Acts  i  f  the  Legis- 
lature of  the  Province  of  Ontario,  known  as  the  Ontario  Niagara  Development  Act  and 
the  Water  Posvers  Regulation  Act,  1916,  being  6  Geo.  V,  Chap.  20  and  21,  respectively, 
of  the  Statutes  of  Ontario,  and  also  the  Ontario  Niagara  Development  Act,  1917,  and 
the  Water  Powers  Regulation  Act,  1917,  being  7  Geo.  V,  Chap.  21  and  22  respectively, 
of  tlie  Statutes  of  Ontario. 

2.  Subsequently  on  the  4th  day  of  May,  1917,  your  Excellency  in  Council  was 
pleased  to  consider  the  said  Petition  and  to  approve  of  the  report  thereon  prepared  by 
the  Honourable  the  Minister  of  Justice,  whereby  consideration  of  the  above  Statutes 
of  1917  and  of  the  request  for  submission  of  all  of  the  above  Statutes  to  the  Supreme 
Court  of  Canada  was  reserved. 

3.  Section  2,  being  the  only  operative  section  of  the  Water  Powers  Regulation  Act, 
1917,  provides  that  the  Water  Powers  Regulation  Act,  1916,  be  amended  by  adding  as 
Section  13  thereof,  a  provision  to  the  effect  that  the  Lieutenant  Governor  in  Council 
may  appoint  thrc«  judges  of  the  Supreme  Court  of  Ontario,  including  the  Chief  Justice 
of  Ontario,  to  be  commissioners  to  hold  an  enquiry  under  the  Public  Enquiries  Act  of 
Ontario  into  the  rights  possessed  or  exercised  by  any  owner  of  a  water  power  upon  a 
report  being  received  n  the  effect  that  such  owner  has  in  some  manner  been  exceeding 
his  rights.  The  Commissioners  are  to  determine  whether  the  owner  of  a  water  power 
has  machinery  of  a  capacity  to  develop  more  electricity  than  he  is  devel9ping  or  is 
entitled  to  develop.  The  same  section  further  provides  that  the  Lieutenant  Governor  in 
Council  may  make  certain  orders  in  accordance  with  the  findings  of  the  Commission- 
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ers  to  the  end  that  the  owner  of  a  water  power  shall  use  his  machinery  to  its  utmost 
capacity,  and  deliver  to  the  Hydro-Electric  Power  Commission  such  power  as  may  be 
developed  in  excess  of  the  amount  which  the  owner  is  licensed  to  develop,  upon  such 
terms  as  the  Commissioners  appointed  under  the  Act  may  advise.  And  it  is  further 
provided  that  the  owner  shall  be  liable  to  a  penalty  of  One  Thousand  ($1,000)  Dollars 
per  day  in  case  of  disobedience  of  such  order;  all  of  which  may  be  more  particularly 
ascertained  by  reference  to  the  said  Act. 

4.  By  a  Writ  of  Summons  issued  in  the  Supreme  Court  of  Ontaria  the  9th  day 
of  May,  1917,  the  Attorney-General  of  Ontario  and  the  Commissioners  for  the  Queen 
Victoria  Niagara  Falls  Park  commenced  an  action  against  your  Petitioner  to  recover 
damages  for  the  allegeed  breach  of  the  agreement  mentioned  in  paragraph  3  of  the  said 
Petition  for  disallowance  and  for  an  injunction  restraining  your  Petitioner  from 
developing  power  in  excess  of  its  rights. 

5.  By  an  Order  in  Coimcil  made  on  the  25th  day  of  July,  1917,  supplemented  by 
Letters  Patent  bearing  the  same  date,  the  Lieutenant-Governor  in  Council  of  Ontario 
purported  to  act  pursuant  to  Section  2  of  the  Water  Powers  Regulation  Act,  1917,  in 
appointing  the  Honourable  Sir  William  Halph  Meredith,  Chief  Justice  of  Ontario,  the 
Honourable  Mr.  Justice  Sutherland  and  the  Honourable  Mr.  Justice  Kelly,  being 
Judges  of  the  Supreme  Court  of  Ontario,  to  be  three  commissioners  to  conduct  an 
enquiry  respecting  your  Petitioner  for  the  purposes  set  forth  in  the  said  Act. 

6.  On  the  22nd  day  of  September,  1917,  your  Petitioner  commenced  an  action  in 
the  Supreme  Court  of  Ontario  against  the  Commissioners  for  the  Queen  Victoria 
Niagara  Falls  Park  for  a  declaration  defining  the  rights  of  your  Petitioner  imder  its 
contract  with  the  defendants,  being  the  agreement  referred  to  in  paragraph  3  of  the 
said  petition  for  disallowance  and  in  paragraph  4  hereof.  The  Statement  of  Claim  was 
delivered  on  the  5th  day  of  October,  1917,  and  a  copy  thereof  is  herewith  submitted. 

7.  In  the  said  action  brought  by  your  Petitioner  and  in  the  said  action  brought 
by  the  Attorney-General  of  Ontario  and  the  Commissioners  for  the  Queen  Victoria 
Niagara  Falls  Park,  the  matters  in  dispute  are  the  same  as  the  matters  now  submitted 
to  the  Commissioners  appointed  under  the  Water  Powers  Regulation  Act,  1917.  The 
said  Commissioners  are  now  proceeding  to  hear  evidence  and  determine  matters  which 
iire  already  properly  before  the  Courts  of  Ontario. 

8.  In  prosecuting  the  action  brought  by  your  Petitioner,  your  Petitioner  is  making 
use  of  the  legal,  proper  and  constitutional  means  of  having  its  rights  defined,  but  the 
proceedings  purported  to  be  at'thorized  by  the  said  Water  Powers  Regulation  Act,  1917, 
cannot  fail  to  be  prejudicial  to  the  proper  determination  of  your  Petitioner's  rights 
and  to  the  proper  enforcement  thereof  in  due  course  of  law. 

9.  The  matters  in  disijute  between  your  Petitioner  and  tlic  Commissioners  for  the 
Queen  Victoria  Niagara  Falls  Park  or  other  representatives  of  the  Government  of 
Ontario,  are  solely  questions  of  law  relating  to  the  interpretation  of  the  agreement 
mentioned  in  paragraph  3  of  the  said  petition  for  disallowance  and  there  are  no  ques- 
tions of  fact  in  dispute  io  the  knowledge  of  your  Petitioner. 

10.  Your  Petitioner  submits  that  the  Water  Powers  Regulation  Act,  1917,  is  ultra 
vires  of  the  Legislature  of  the  Province  of  Ontario  and  contrary  to  the  policy  of  tlie 
Canadian  Constitution,  for  the  reasons  set  out  in  the  said  petition  for  disallowance  and 
for  the  following  additional  reasons : 

(a)  The  said  Act,  in  effect,  attempts  to  create  a  superior  court  of  civil  jurisdiction, 
but  reserves  to  the  Lieutenant-Governor  in  Council  the  appointment  of  the  judges 
thereof,  contrary  to  section  96  of  the  British  North  America  Act,  1867.  Or,  in  the 
alternative,  the  said  Act  purports  to  authorize  the  Lieutenant  Governor  in  Council  to 
interfere  with  the  property  and  rights  of  your  petitioners  in  an  arbitrary  manner  and 
without  process  of  law,  whereas  there  is  no  provision  in  the  British  North  America 
Act,  1867,  which  confers  such  authority  upon  the  Legislature  of  Ontario. 

(b)  The  said  Act  attempts  to  impose  upon  Judges  of  the  Supreme  Court 
<'f  Ontario  duties  other  than  their  proper  judicial  duties,  contrary  to  section  33  of 
tlie  Judges'  Act. 
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(c)  The  proceediiifrs  under  the  said  Act  purport  to  affect  .1  determination  of 
questions  of  law  without  appeal  contrary  to  the  tenor  of  sections  35,  36,  48  and  other 
sections  of  the  Supreme  Court  Act  and  of  the  Imperial  Stt\tute,  7  and  8  Vict.,  Chap. 
09,  Sec.  1,  known  as  the  Judicial  Committee  Act,  1844. 

(d)  The  said  Act,  in  so  far  as  it  purports  to  comiHjl  the  working  of  a  power 
plant  to  its  full  capacity  or  in  excess  of  its  lawful  output  is  the  regulation  of  trade 
and  commerce  witliin  the  meaning  of  clause  2  of  section  91  of  the  British  North 
America  Act,  1867,  wherehy  jurisdietion  in  the  matter  is  exclusively  conferred  upon 
the  Parliament  of  Canada. 

(e)  The  said  Act,  in  so  far  as  it  is  applicable  to  the  Niagara  River  and 
certain  other  rivers,  conflicts  with  the  jurisdiction  and  proprietory  rights  of  the 
Canadian  Government  over  or  in  the  said  rivers  and  the  waters  thereof. 

Your  Petitioner  therefore  prays  that  your  Excellency  in  Council  will  again  take 
into  consideration  the  Water  Powers  Regulation  Act,  1917,  and  that  your  Excellency 
may  be  pleased  to  disallow  the  said  Act  or  to  refer  the  question  of  iiie  constitutional 
validity  of  the  same  to  the  Supreme  Court  of  Canada. 

And  your  petitiv.ner  will  ever  pray,  etc. 
THE  ELECTRICAL  DEVELOPMENT  (^OMPANY  OF  ONTARIO,  LIMITED. 
By  D.  L.  McCarthy,  of  Toronto,  Ontario,  tlioir  solicitor. 

* 
(Report  of  the  AUorunj  Gciiei-al  for  Ontario.) 

Toronto,  March   lOtli,   1918. 
To  If  is  Honour  the  Lieutefinnt  Governor  in  Council: 

The  undersigned  has  had  under  consideration  two  letters  from  the  Deputy 
Minister  of  Justice,  one  dated  the  24th  April  last  enclosing  copy  of  Petition  of  the 
Electrical  Development  Company  of  Ontario,  Limited,  praying  for  the  disallowance 
of  two  Statutes  of  the  Legislative  Assembly  of  Ontario,  being  The  Ontario  Niagara 
Development  Act,  W17,  and  The  Water  Powers  Regulation  Act,  1917,  and  the  other 
letter  dated  November  9th,  1917,  and  enclosing  supplementary  Petition  of  the  Elec- 
trical Development  Company,  Limited,  upon  the  same  matter,  both  letters  requesting 
the  observations  of  this  Government  upon  the  subject. 

The  undersigned  bogs  to  submit  the  following  with  reference  tiiereto  and  sug- 
gests that  a  despaleh  in  the  following  terms  be  forwarded  tlu-ough  the  proper  channels 
to  the  Secretary  of  State  at  Ottawa. 

On  the  24th  April,  1917,  the  Deputy  Minister  of  Justice-  comnnmicatetl  with  the 
Attorney  General  for  Ontario  by  letter  covering  copy  of  a  petition  of  the  Electrical 
Development  Company  of  Ontario,  Limited,  praying  for  the  disallowance  of  two 
Statutes  of  the  Legislative  Assembly  for  Ontario  bciiig  The  Ontario  Niagara  Develop- 
ment Act,  1916,  6  George  V,  Chapter  20,  and  The  Wafer  Powers  Regulation  Act, 
1916,  6  George  V,  Chapter  21,  and  also  the  disallowance  of  two  other  Statutes  of  the 
Legislative  Assembly  of  Ontario,  being  The  Ontario  Niagara  Development  Act,  1917, 
7  George  V,  Chnpti>r  21,  and  The  Water  Powers  liegulation  Act,  1917,  7  (teorgc  V, 
Chapter  22. 

The  Deputy  Minister  of  Justice  explained  that  the  Petition  had  only  been  receive<i 
l>y  the  Department  of  Justice  on  the  21fit  April  and  that  the  time  for  disallowance 
would  expire  on  5th  May,  1917,  so  in  consequence  of  the  limited  time  at  the  disposal 
of  the  Ontario  Government,  instead  of  forwarding  a  despatch  through  tho  usual 
channels  of  eonnnuTiication.  the  Attorney  General  on  the  30th  April  answered  the 
Deputy  Minister  of  Justice  by  letter  in  which  were  set  out  the  views  of  the  Ontario 
Government. 

Tho  Honourable  the  Minister  of  Justice  in  u  report  of  tho  3rd  of  May,  1917,  set 
out  that  he  was  not  prepared  to  make  any  recommendation  with  regard  to  the  said 
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Statutes  being  Chapter  20  and  31  of  the  Ontario  lycgislativc  Assembly  Act,  1916,  but 
reserved  consideration  of  the  Statutes  of  1017  and  of  the  question  of  a  reference  to 
the  Supreme  Court. 

In  November,  1917,  the  Deputy  Minister  of  Justice  sent  to  the  Attornej  General 
for  Ontario  a  copy  of  a  further  or  supplementary  I'etitijn  of  the  Electrical  Develop- 
ment Company  of  Ontario  praying  for  the  disallowance  of  the  Water  Powers  Regula- 
tion Act,  1917,  and  requested  the  observation  of  the  Attorney  General  of  Ontario  in 
reply  to  the  allegations  of  the  Petition. 

With  regard  to  the  general  question  of  difallowanco,  the  letter  of  tlie  Attorney 
General,  to  the  Deputy  Minister  of  Justice  of  the  30th  April,  1917,  above  mentioned 
is  referred  to  but  as  this  Government  considers  that  the  stand  which  is  always  taken 
upon  questions  of  disallowance  should  be  borne  constantly  in  mind  the  general  obser- 
vations in  the  said  letter  are  repeated  in  this  despatch  both  for  convenience  and  in 
order  that  this  Government's  position  upon  this  stibject  may  he  thoroughly  under- 
stood and  reference  is  also  made  to  the  contents  of  the  said  letter  from  the  Attorney 
General  for  Ontario  with  regard  to  particular  statements  made  in  the  Petition  for 
disallowance  which  Petition  is  directed  at  not  only  the  Statutes  passed  in  the  year 
1916  but  also  to  the*  Ontario  Niagara  Development  Act,  1917,  and  the  Water  Powers 
Regulation  Act,  1917,  and  the  particular  observations  in  the  said  letter  while  not 
repeated  in  this  despatch  are  adopted. 

Upon  the  general  question  of  disallowance  it  may  be  said  tliat : 

In  pursuance  of  a  general  policj'  the  Government  of  Ontario  promoted  and  the 
Legislature  passed  the  Acts  in  question  and  the  said  Acts  deal  witli  property  and  civil 
rights  in  the  Province  of  Ontario,  matters  over  which  by  the  British  North  Americi 
Act,  Section  92,  sub-head  13,  the  Province  has  exclusive  legislative  jurisdiction. 

The  matters  dealt  with  by  tlie  Acts  also  come  clearly  within  the  provisi<ine  of 
sub-head  16  of  the  eame  section,  that  is,  "  matters  of  a  local  and  private  nature." 

The  Acts  referred  to  do  not  therefore  fall  within  the  list  of  oafice  referred  to  by 
the  then  Minister  of  Justice  in  a  despatch  from  Ottawa  dated  the  8th  June,  1868,  and 
approved  by  Hie  Excellency  the  Governor  in  Council  on  the  following  day  in  that 
they  are  not  altogether  illegal  or  unconstitutional  nor  are  they  illegal  or  unconstitu- 
tional in  part  nor  do  they  conflict  with  loffislation  of  the  Doun'nion  Parliament  or 
affect  the  interests  of  the  Dominion  generally. 

The  Hon.  Edward  Blake,  wlien  Minister  of  Justice,  in  reporting  on  a  petition 
for  tlie  disallowance  of  an  Act  of  the  Provinces  of  Ontario  (38  Victoria,  chapter  7.5) 
snid: — 

"  The  undersigned  does  not  conceive  that  he  ie  called  upon  to  cxprees  an 
opinion  upon  the  allegations  of  the  petition  as  to  the  injustice  alleged  to  I)e 
effected  by  the  Act.    This  wae  a  matter  for  the  local  Legislature." 

The  late  Sir  John  Thompson,  then  Minister  of  Justice,  in  his  report  to  Council 
upon  the  Act  (48  Victoria,  Cap  5),  an  Act  in  respect  of  certain  sums  of  money 
ordered  by  the  Legislative  Assembly  to  be  imiwunded  in  the  hands  of  the  Speaker, 
to  whicli  objection  had  been  taken  on  the  ground  that  it  wae  an  interference  which 
the  private  rights  of  a  creditor,  usetl  these  words: —  >. 

"Without  expressing  any  opinion  or  to  whether  the  Act  is  a  just  measure 
or  not,  the  undersigned  is  of  the  opinion  that  it  is  within  the  undoubted  legis- 
lative authority  of  the  Legislature  of  that  Province  and  therefore  roepectfully 
recommends  that  it  be  left  to  its  operation." 

In  llodgc  vs.  The  Queen,  9  Ap.  Cae.  at  psge  132,  Sir  Barnes  Peacock,  in  deliver- 
ing the  juds^nient  of  the  Judicial  Committee  of  the  Frivy  Council,  states: — 

"  Wiieu  the  British  North  America  Act  enacted  there  should  be  a  legi-;- 
laturc  for  Ontario,  and   that  its  legislative    assembly    should    have  exclusive 
authority  to  make  hiws  for  the  Province  and  for  provincial  purpoece  in  rela 
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tion  to  the  matters  enumerated  in  section  92,  it  conferred  powers  not  in  any 
sense  to  be  exercised  by  delegation  from  or  as  agents  of  the  Imperial  Parlia- 
ment, but  authoritj'  as  plenary  and  as  ample  within  the  limits  prescribed  by 
section  92  of  the  Imperial  Parliament  in  the  plentitude  of  its  powers  poese^eed 
and  could  bestow.  Within  these  limits  of  subjects  and  area  the  local  legisla- 
ture is  supreme,  and  has  the  same  authority  as  the  Imperial  Parliament,  or 
the  Parliament  of  the  Dominion. 

In  Attorney  General  of  Canada,  vs.  Attorney  General  of  Ontario,  et  al  (1896), 
A.C.  at  page  713,  Lord  Herschell,  in  delivering  the  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  eaye: — 

"  The  suggestion  that  the  power  might  be  abused  so  as  to  amount  to  a 
practical  confiscation  of  property  does  not  warrant  the  imposition  by  the 
Courts  of  any  limit  upon  the  absolute  power  of  the  legislation  conferred.  The 
supreme  legislative  power  in  relation  to  any  subject-matter  ie  always  capable 
of  abuse,  but  it  is  not  to  be  assumed  that  it  will  be  used  improperly,  if  it  is,  the 
only  remedy  is  an  appeal  to  those  by  whom  the  Legislature  is  elected." 

The  Hon.  A.  B.  (now  Sir  Allan)  Aylesworth,  when  Minister  of  Justice,  in  his 
report  upon  the  petition  to  disallow  two  Ontario  Statutes  (6  Edward  VIT,  Cap.  1? 
and  7,  Edward  VII,  Cap.  15)  used  the  following  language: — 

"  It  ie  not  intended  by  the  British  North  America  Act  that  the  power  of 
ilisallowance  shall  be  exercised  for  the  purpose  of  annulling  Provincial  legisla- 
tion even  though  your  Excellency's  Ministers  consider  the  legislation  unjust, 
or  oppressive,  or  in  conflict  with  recognized  legal  principles,  so  long  as  such 
legislation  is  within  the  power  of  the  Provincial  Legislature  to  enact  it." 

He  amplified  this  language  in  a  forcible  and  telling  speech  in  the  House  of 
Commons,  March  Ist,  1909,  and  reported  in  Hansard  at  page  1750,  et  seq.,  to  which 
the  Dominion  Government  is  respectfully  referred. 

In  1901  the  Hon.  David  Milk,  then  Minister  of  Justice,  in  reporting  upon  the 
disallowance  of  Provincial  legislation,  uaed  this  language: — 

"  The  undersigned  conceives  that  Your  Excellency's  Government  is  not 
concerned  with  the  policy  of  this  measure.  It  is  no  doubt  intra  vires  of  the 
legislature  and  if  it  be  unfair  or  unjust  or  contrary  to  the  principles  which 
ought  to  govern  in  dealing  with  private  rights,  the  constitutional  recourse  is 
to  the  Legislature,  and  the  Acts  of  the  Legislature  may  be  ultimately  judged 
by  the  people.  The  undersigned  does  not  consider,  therefore,  that  Your  Excel- 
lency ought  to  exercise  the  power  of  disallowance  in  such  cases." 

In  the  same  year,  speaking  with  reference  to  legislation  of  the  Province  of 
British  Columbia  which  was  then  under  consideration,  the  Hon.  D.  Mills  said: — 

''  The  undersigned  bases  his  refusal  to  recommend  disallowance  upon  the 
fact  that  the  application  proceeds  upon  grounds  affecting  the  substance  of  the 
Act  with  regard  to  matters  undoubtedly  within  the  L«^gi3lativo  authority  of 
the  Province  and  not  affecting  any  matter  of  Dominion  policy.  It  is  alleged 
that  the  Statute  affects  pending  litigation  and  riplits  existing  under  previous 
legislation  and  grants  from  the  Province.  Tlio  undersigned  consid&vs  that 
such  legislation  is  objcctiomil)le  in  principle  and  not  justified  unless  in  very 
exceptional  circumstances,  but  Your  Excellency's  Government  is  not  in  any 
wise  responsible  for  the  principle  of  the  legislation  and,  as  has  been  already 
stated  in  this  roport  with  regard  to  an  Ontario  Statute,  the  proper  remedy  in 
such  cases  lies  with  the  legislature  or  its  constitutional  judgt^." 
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A  year  later  the  Hon.  CIiuh.  (Now  Sir  Charles)  Fit.'.putrick,  reporting  upon 
British  Colninbia  legislation,  used  these  words: — 

"It  appears  that  litigation  was  pending  between  the  Government  and  the 
petitioners,  at  the  time  of  the  passing  of  the  Act,  with  regard  to  the  Petitioners' 
liability  to  pay  these  royalties,  and  no  doubt  a  very  strong  case  is  made  out 
by  the  petitioners  in  support  of  the  view  that  the  Legislature  should  have 
allowefl  the  existing  law  to  operate  and  should  not  have  undertaken  to  legislate 
80  as  to  diminish  or  afFect  existirg  rights.  The  undersigned  cannot  help 
expressing  his  disapprobation  of  measures  of  this  character,  but  there  is  a 
difficulty  about  Your  Excellency  in  Council  giving  relief  in  such  cases  without 
affirming  a  policy  which  requires  Your  ExcoUency's  Government  to  put  itself 
to  a  large  extent  in  the  place  of  the  Legislature,  and  judge  of  the  propriety  of 
its  Acts  relating  to  matters  committed  by  the  constitution  to  the  exclusive 
legislative  authority  of  the  Province." 

This  Government  therefore  while  it  consider  the  Acts  sought  by  the  petitioners 
to  be  disallowed  to  be  both  right  and  just,  entirely  disavows  the  notion  of  the 
Petitioner  in  the  present  case  that  it  is  the  office  of  the  Dominion  Government  to  sit 
in  judgment  on  the  right  and  justice  of  Acts  of  the  Ontario  Legislature. 

With  regard  to  particular  observations  to  be  made  on  the  question  of  disallow- 
ance of  both  The  Ontario  Niagara  Development  Act,  1917,  and  The  Water  Powers 
Regulations  Act.  1917,  reference  is  made  generally  to  the  letter  from  the  Attorney 
General  of  Ontario  to  the  Deputy  Minister  of  Justice  dated  the  30th  April,  1917,  and 
above  referred  to — from  page  5,  second  paragraph  to  the  conclusion  of  the  said  letter 
in  60  far  as  the  same  are  applicable. 

The  matters  remaining  to  be  disposed  of  in  respect  of  both  the  original  and 
supplementary  petitions  appear  to  be  the  application  of  the  petitioners  for  the  dis- 
allowance of  the  two  Acts  of  the  Legislature  of  1917  or  in  the  alternative  a  reference 
to  the  Supreme  Court  of  Canada  under  the  Canada  'Supreme  Court  Act. 

The  Ontario  Niagara  Development  Act  (1917)  is  an  Act  supplementing  and 
amending  the  Act  of  the  same  name  of  1910.  The  subject  matter  of  the  Act  of  1916 
(which  nuiy  be  conviently  referred  to  as  the  principal  Act)  was  the  grant  of  authority 
to  the  Lieutenant  Governor  in  Council  to  authorize  the  Hydro  Electric  Power 
Commission  of  Ontario,  for  and  on  beluilf  of  the  Province  of  Ontario  to  divert  the 
waters  of  the  Niagara  River,  Welland  River  and  tributory  waters  from  above  the 
Cataract  and  to  construct  all  the  necessary  works  for  the  production  of  Electrical 
energy  therefrom,  for  the  purpose  of  supplying  the  present  and  future  demands  for 
power  of  tiie  Municipalities  of  Ontario.  All  tliis  ap|)oar8  plainly  in  the  preamble 
and  enacting  clauses  of  the  Act.  It  is  to  bo  assumed  that,  as  disallovvanoe  of  this 
Act  was  refused,  the  policy  of  tlie  Act  and  the  authority  thereby  conferred  and  the 
construction  and  operation  of  the  works  thereby  authorized  do  not  interfere  with  any 
Dominion  interests  or  give  rw  to  any  (luestions  wlilcli  may  now  become  the  subject 
nuatter  of  any  rigat  or  claim  to  disallowance.  The  ainmcnding  Act  of  1917  is  con- 
corned  with  the  tiiiancial  arrangements  between  the  Hydro  Electric  Power  Com- 
mission and  tho  Municipaliticvs  to  he  served  witli  power,  and  constituting  the  Com- 
mission trustee  for  tho  Municipalities  of  the  works,  &c.  There  is  no  allegation  in 
either  of  the  petitions  inferring  that  there  is  or  can  be  any  possible  objection  to  the 
method  of  tlie  apportionment  of  cost  anumg  tho  Municipalities  either  for  power  or 
of  the  works.  Assuming  that  tho  principal  Act  is  unobjectionable  what  possible 
ground  can  bo  conceived  for  disallowing  tho  supplementary  Act. 

Tlie  Water  I'cwers  Regulation  Act  (1917)  is  also  an  Act  aupplomonting  tho 
Act  of  a  similar  mamo  of  1910  (which  also  may  bo  referred  to  as  the  principal  Act). 
Tho  subject  matter  of  the  Act  of  1910  was  tho  grant  of  authority  to  the  Lieutenant 
Governor  in  Council  to  a|)point  insixiotors  to  examine  tho  works  and  records  of  any 
person  developing  Hydro  Electric  Power,  for  tho  purpose  of  preventing  the  waste  o£ 
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water  power  ami  of  enforcing  in  the  interest  of  the  public  the  full  utilization  of  the 
water  powers  of  the  Provineo.  The  Act  dofiued  the  duties  of  the  Inspector  and  water 
power  owners  and  authorized  the  Inspector  to  direct  certain  changes-  in  the  method  of 
operation  for  more  efficient  and  economical  use  of  water;  and  provided  compensation 
to  be  ascertained  by  arbitration  where  the  owners  had  not  benefited  from  the  alter- 
ations, &c.  Section  9,  of  the  Act  empowered  the  Lieutenant  Governor  in  Council 
to  direct  the  Inspector  to  enquire  and  report  upon : — 

■  !'•••  "(1)  the  amount  of  power  which  the  owner  of  a  water  power  is  authorized  to 
generate  under  any  contract,  lease,  license  or  other  instrument,  or  under  any 
general  or  special  Act  of  this  Legislature  or  otherwise,  and  (2)  as  to  the 
i  .  *i  '  quantity  of  water  which  it  is  neceesary,  having  due  regard  to  efficiency  and 
economy  in  development,  to  use  for  the  purpose  of  generating  euch  amount 
of  power,  and  upon  euch  report  the  Lieutenant  Governor  in  Council  may 
fix  and  determine,  in  horsepower,  the  amount  of  power  which  the  owner 
,  shall  generate  and  in  terms  of  cubic  feet  per  second  the  amount  of  water 

I  which  it  is  necessary  to  use  in  order  to  develop  or  generate  such  power. 

,  ''(2)  If  the  owner  is  dissatisfied  with  the  construction  eo  placed  upon  his  rights, 
or  with  such  limitations  and  definition,  the  Lieutenant  Governor  in  Council 
,  may,  upon  the  application  of  the  owner,  direct  a  reference  to  ascertain  what 
rights,  if  any,  have.been  restricted  or  impaired  by  such  limitation  and  defi- 
nition, and  if  it  is  found  that  such  rights  exist,  and  that  they  are  so  restricted 
or  impaired,  to  ascertain  the  compensation  that  should  be  paid  to  such  owner 
. , , ,  for  such  restriction  or  impairment. 

"(8)  The  amount  of  the  compensation  awarded  to  the  owner  upon  ^uch  reference 
shall  be  paid  to  him  in  the  same  manner  ats  the  amount  of  a  judgment 
recovered  against   the  Crown." 

Due  provision  was  als<i  made  for  compensation  for  the  restriction  of  any  right  and 
the  manner  of  ascertaining  the  same.  Sec.  10  empowers  the  Lieutenant  Governor 
in  Council  to  restrict  and  limit  the  rightu  of  the  owners  of  water  powers  where  he 
deems  it  in  the  public  interest  and  provides  for  compensation  by  arbitration. 

It  ifl  to  be  assumed  in  the  case  of  this  Act  also  that  as  its  disallowance  was 
refused  the  policy  of  the  Act  and  the  authority  thereby  conferred,  and  the  powers 
thereby  granted  to  the  Lieutenant  Governor  in  Council,  to  control,  limit  and  define 
the  rightB  of  owners  of  water  powers,  paying  due  compensation  as  therein  provided 
do  not  interfere  with  any  Dominion  interests  or  give  rise  to  any  questions  which 
may  now  become  the  subject  matter  of  any  right  of  or  claim  to  disallowance. 

The  Amending  Act  of  19J7  now  under  consideration  provides  for  a  special  form 
of  a  Commission  of  enquiry  for  the  purpose  nf  informing  the  Lieutenant  Governor 
of  the  circumstances  under  which  he  should  exercise  the  powere  conferred  upon  him 
by  the  principal  Act.  The  Oommission  of  enquiry  merely  reports  to  the  Lieutenant 
Governor  in  Council  the  facts  upon  which  he  may  take  action  and  in  effect  the 
report  takes  the  i)lace  or  is  an  alternative  to  the  report  of  the  Inspector  under  the 
principal  Act.  It  might  be  more  eorrectl.v  described  as  a  further  enquiry  upon  the 
report  of  the  Inapector  under  the  principal  Act;  and  a  more  detailed  method  of 
ascertaining  the  compensation  payable  to  an  owner  whose  rights  are  interfered  with, 
What  possible  objection  can  be  entertained  to  the  Act  under  consideration  which  is 
only  a  method  of  seeking  to  make  more  certain  the  information  on  which  the  Lieu- 
tenant Governor  may  base  his  action  under  the  principal  Act. 

With  regard  to  the  second  petition  for  disallowance  which  appears  to  be  confined 
to  the  disallowance  of  The  Water  Powers  Uogulation  Act,  1017,  it  nuiy  be  said:— 

That  the  custom  of  appointing  Judges  Commission, >re  by  both  the  Dominion 
and  Provincial  Governments  has  been  followed  for  man>'  years  and  is  not  in  any 
«ense  a  violation  of  the  spirit  of  section  3a  of  The  .T.idgwi  kct,  but  as-iuming  that  it 
wore,  this  would  not  be  a  proper  reason  for  disallowing  '^'he  Water  Power   Hogula- 
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tioiite  Aft,  1917,  and  in  any  cuee  the  Conmiissiou  to  be  appointed  under  the  said  Act 
is, a  commission  of  inquiry  or  iuvcetigation  only  and  its  creation  is  as  much  within 
the  powers  of  the  k^Rishitnre  of  Ontario  as  the  provisione  of  tlie  Ontario  Public 
Works  Act,  for  oxauple.  which  provides  for  an  inexpensive  and  expeditious  method 
of  determiniuji  coinpeiiiintioii  pnyable  where  the  Crown  exeroisee  the  power  of  expro- 
priation under  that  Act. 

That  the  action  referred  to  in  paragraph  fi  of  the  Petition  was  commenced  by 
the  Petitioners  after  the  passing  of  the  Act  of  li»17,  complained  of,  and  after  the 
appointment  of  the  said  Commission,  the  object  of  the  Petitioners  being  doubtless  to 
sccuro  further  delay  in  the  determination  of  the  matters  in  question. 

That  the  property  and  contractual  rights  of  the  Electrical  Development  Coui- 
l)any  and  of  every  other  company  incorporated  under  the  laws  of  the  Province  of 
Ontario  are  subject  at  all  times  to  provincial  legislation  and  such  legislation  so  far 
as  it  deals  with  rights  acquired  under  tht  authority  of  the  Statutes  of  Ontario  is  not 
a  proper  subject  for  review  by  the  (Jovernment  of  Canada  as  to  the  question  of  its 
justice  or  propriety. 

That  if  the  .provisions  of  The  Electrical  Development  Company  Act  are  contrary, 
(which  the  Oovernnient  of  Ontario  denies)  to  those  of  the  Imperial  Statute,  7-8 
Vict.  Chapter  69,  known  as  The  Judicial  Act  af  184i4:,  they  cannot  prevail  and  an 
appeal  will  lie  to  the  Judicial  Committee  of  the  Privy  Council  under  that  Act 
notwithstanding  anything  contained  in  the  Ontario  Statutes  of  1917. 

That  the  provision  of  The  Water  Powers  Regulation  Act  of  1917  which  provides 
that  the  Commission  may  order  the  owner  of  a  water  power  to  operate  his  works  to 
their  full  capacity  and  to  deliver  such  power  as  may  be  found  to  be  in  excess  of  his 
franchise  rights,  to  the  ITydro-Elcctrie  Power  Commission  of  Ontario,  is  not  a 
regulation  of  trade  and  commerce  within  the  meaning  of  clause  91  of  the  British 
North  America  Act  of  1867,  but  a  fair  and  reasonable  provision  for  the  disposition 
of  power  to  which  the  Petitioners  have  no  right  and  which  they  are  developing  upon 
the  property  of  the  Province  of  Ontario  by  exceeding  that  right  under  a  franchise 
granted  under  powers  conferred  by  the  (iueon  Victoria  Niagara  Falls  Park  Com- 
mission on  behalf  of  the  Province  and  confirmed  by  the  Legislature. 

That  the  (jovernmont  of  Ontario  does  not  admit  that  the  Acts  of  1916  and  1917 
contemplate  or  authorize  in  terms  or  impliedly  any  violation  of  the  rights  of  the 
Petitioners,  while  providing  a  means  for  ascertaining  that  those  rights  are  not  being 
exceeded  and  compelling  compliance  with  the  general  1  \W9  of  the  Proviiico  and  with 
the  Statute  con-firming  the  franchise. 

That  it  is  the  undoubted  and  hitherto  unquestioni'd  right  of  the  Province  to 
take  for  public  uses  any  property  which  mny  he  re(iuircd  when  such  taking  is 
authorized  by  general  or  special  legislation,  and  the  method  of  determining  how  any 
lights  of  property  shall  he  ascertained  and  the  method  of  determining  the  compen- 
sation to  bo  paid,  is  within  the  power  conferred  upon  the  Province  by  the  Legislature 
with  regard  to  property  and  civil  rights  in  the  Province  by  virtue  of  paragraph  l^ 
of  section  9-2  of  The  British  North  America  Act  of  1867. 

Tliat  it  is  not  a  fact  that  the  Act  of  1917  in  so  far  as  it  ia  applicable  to  the 
Niagara  River  and  other  rivers;  couHicts  with  the  jurisdiction  mid  property  rights  of 
the  Canadian  <1ovornment  over  and  in  the  said  rivers  and  the  waters  thereof,  and 
admitting  that  the  legislation  of  the  Province  is  subject  to  that  of  the  Dominion  a« 
to  rights  of  navigation,  it  is  not  necessary  that  Provincial  legislation  should  bo 
expressed  to  be  subject  to  such  rights,  and  the  Dominion  has  no  property  rights 
whatever  in  boundary  waters  in  the  Niagara  River  or  elsewhere,  the  title  to  the 
water  and  the  bed  of  the  river  being  in  tho  Province  to  the  international  boundary, 
and  subject  to  dispoeitiiwi  under  the  law  of  tho  Province  except  in  so  far  08  this  n>ay 
ho  interfered  with  by  tho  Dominion  for  navigation  purposes. 
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That  the  Government  of  Ontario  does  not  admit  tJie  riglit  of  the  Dominion  of 
Canada  to  take  or  use  or  authorize  the  taking  or  using  of  the  waters  of  the  Province 
for  any  other  purpose  than  for  the  construction  of  navigation  works. 

With  regard  to  the  request  in  the  said  Petition  for  a  reference  by  the  Governor 
in  Council  under  The  Supreme  Courts  Act,  Section  60,  it  has  never  been  the  practice 
for  the  Governor  in  Council  to  refer  the  constitutionality  of  Provincial  Acts  in 
which  the  Dominion  is  not  interested,  to  the  Supreme  Court  of  Canada,  and  the 
Government  of  this  Province  respectfully  submits  that  any  such  reference  of  the 
Acts  in  question  would  be  a  distinct  and  unwarranted  interference  with  the  righte 
of  the  Ontario  Legislature  and  as  the  Judgment  ui>on  such  references  is  advisory 
only,  would  also  ir  its  practical  effect  be  futile. 

I.  B.  Lucas. 


;,  ;   ^..    :,  (Approved  £Jf  April,  1918.) 

Department  of  Justice,  Canada,  Ottawa,  22ml  April,  1918. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  Chapter  7  of  the  Statutes  of  the 
Legislature  of  Ontario,  passed  in  the  Seventh  year  of  His  Majesty's  reign,  1917; 
received  by  the  Secretary  of  State  for  Canada  on  25th  April  last,  intituled  "  An  Act 
to  amend  the  Mining  Tax  Act." 

The  Canadian  Copper  Company,  a  corporation  having  its  chief  place  of  business 
within  Ontario  at  the  Town  of  Copper  Cliff,  in  the  District  of  Sudbury,  has  petitioned 
for  the  disallowance  of  this  statute,  copy  of  the  petition  and  of  a  memorandum  of 
law  regarding  the  powers  of  the  province  to  tax  which  accompanied  the  same  sub- 
mitted herewith.  Upon  reference  of  these  papers  to  the  Government  at  Toronto  the 
Attorney  General  has  submitted  in  reply  copy  of  his  report  to  the  Lieutenant  Governor 
of  23rd  March  last,  copy  herewitli. 

Counsel  for  the  petitioning  company  having  expressed  a  desire  to  be  heard  in 
support  of  the  petition  an  opportunity  was  afforded,  and  counsel  for  the  petitioner 
and  for  tlie  Attorney  General  attended  before  the  undersigned  and  submitted  their 
arguments  for  and  against  the  petition.  The  points  of  discussion  arc,  however,  suffi- 
ciently indicated  by  the  documents,  and  the  undersigned  does  not  therefore  find  it 
necessary  to  review  the  oral  arguments. 

The  Act,  as  is  indicated  by  its  title,  is  a  general  mining  tax  Act;  the  Canadian 
Copper  Company  claims  that  it  is,  in  its  iipplicaticn  to  that  company,  ultra  vires  of 
the  prdvincial  Ici^islature,  and  moreover  that  the  method  of  taxation  sought  to  be 
applied  is  imjust  and  unequal  and  that  the  Act  discriminates  against  the  company  to 
an  extent  to  justify  the  interference  of  Your  Excellency  in  Council. 

The  undersigned  does  not  consider  it  necessary  or  advisable  to  discuss  the  ques- 
tion as  to  wjiether  the  taxation  is  direct  or  indirect  or  whether  it  is  levied  upon  income 
earned  or  received  outside  the  Province  of  Ontario,  or  by  a  company  not  subject  to 
pro'-incial  legislative  authority,  or  whether  the  tax  is  an  export  tax,  because  these  are 
debatable  questions  which  may  be  conveniently  and  satisfactorily  dealt  with  by  the 
courts. 

The  undersigned  has  given  careful  consideration  to  the  allegations  of  injustice, 
inequality  and  discrimination,  but  ho  does  not  consider,  in  view  of  the  discussion 
submitted,  that  thdse  are  so  far  establiHhed,  or  that  the  ease  made  out  is  of  such  a 
character  as  to  justify  the  disallowance  of  a  measure  providing  such  important 
amendments  to  the  general  taxing  laws  of  the  province. 

There  is  a  feature  of  the  legislation  which  is  not  satisfactorily  explained  by  the 
Attorney  General's  report.  It  would  appear  that  for  the  purpose  of  ascertaining  the 
annual  profits  of  nickel  and  nickel-copper  mines  which  are  to  be  subject  to  the  local 
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tax,  itrovision  is  generally  made  for  the  deduction  of  taxes  payable  or  profits  taken 
under  any  Act  of  the  Parliament  of  Great  Britain  and  Ireland  or  of  the  Parliament 
of  Canada  upon  or  from  the  profits  of  the  mine  or  mining  work,  or  upon  or  from  the 
profits  made  in  smelting,  refining  or  otherwise  treating  any  of  the  products  of  the 
mine  or  mining  work.  There  la,  however,  an  exceptional  provision,  applicable  only  to 
mines  the  product  of  which  is  refined  in  Great  Britain,  whereby,  during  the  present 
war  and  for  the  year  in  which  the  war  terminates,  any  war  tax  or  war  profits  paid  to 
His  Majesty's  Government  shall  be  deducted  from  the  tax  to  be  paid  under  the  Act, 
so  as  not,  however,  to  reduce  the  tax  under  the  Act  below  a  specified  minimum.  The 
Attorney  General  suggests  in  justification  that  profits  in  Great  Britain  are  subject  to 
onerous  taxes.  The  s;  me  obsei-vation  is,  however,  presumably  true  with  regard  to 
profits  earned  in  this  country;  and,  while  perhaps  the  Canadian  Cupper  Company 
does  not  suffer  by  roason  of  the  deductions  which  companies  refining  their  Canadian 
products  in  Great  Britain  are  permitted  to  make,  nevertheless,  it  cannot  be  said  that 
these  provisions  do  not  evidence  some  diversity  in  the  principle  of  taxation  adopted 
as  against  companies  of  one  class  and  of  the  other,  or  that  the  legislation  does  not 
place  the  British  war  tax  upon  a  more  meritorious  or  advantageous  footing  than  the 
Canadian  war  tax. 

It  was  urged  that  the  method  adopted  for  ascertaining  the  profits  resulting  from 
the  operation  of  the  mines  upon  which  the  tax  is  levied  operates  with  special  hard- 
ship as  against  the  Canadian  Copper  Company,  but  it  was  pointed  out  on  the  con- 
trary that  the  nickel-copper  industry  of  the  province  is  in  the  hands  of  three  com- 
panies which  are  operating  under  different  conditions,  that  the  project  of  providing 
fair  and  equal  taxation  was,  in  the  circumstances,  a  matter  of  some  difficulty  and  that 
it  had  received  very  careful  consideration  by  the  Provincial  authorities,  resulting  in 
the  measure  in  ouestion,  and  the  undersigned  is  disposed  to  thinlc,  in  view  of  these 
considerations,  that  even  although  some  grounds  of  objection  may  be  established  to 
the  justice  or  equality  of  the  tax,  the  remedy  should  be  found  rather  in  application,  to 
the  legislature  than  by  means  of  review  of  the  difficult  question  of  provincial  assessment 
by  Your  Excellency  in  Council. 

The  undersigned  has  jiot  referred  to  the  petitioner's  suggestion  that  the  statute 
conflicts  with  a  prior  legislative  grant  of  immunity  from  taxation  because  he  does  not 
interpret  the  provisions  to  which  the  petitioner  refers  as  intended  to  declare  a  policy 
with  regard  to  the  manner  in  which  the  taxing  power  would  be  exercised,  and  more- 
over, obviously  the  legislature  could  not  limit  its  power  by  its  own  Act. 

The  Minister  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Government ; 
also  that  a  copy  be  transmitted  to  Messrs.  Osier,  TToskW  &  Harcourt,  the  Solicitors  of 
the  Company. 

Humbly  submitted,  t' 

CHAS.  J.  DOHERTY, 

Minister  of  Jtistice. 


Petition  for  Di8AiM.owanoe  of  a  certain  Act  of  the  Legislature  of  the  Province  of 
Ontario  known  as  The  Mining  Tax  Act,  1917,  heing  7  Geo.  V,  Chap.  7,  of  the 
Statutes  of  Ontario  for  1917, 

To  His  Excellency  the  Governor  General  in  Council: 

The  Humble  Petition  of  The  Canadian  Copper  Company,  a  corporation  having  its 
chief  place  of  business  within  Ontario  at  the  Town  of  Copper  Cliff  in  the  Dis- 
trict of  Sudbury, 
Shkwetii  : 
1.  That  Your  Petitioner  is  a  Company  incorporated  under  the  general  laws  of 
the  State  of  Ohio,  one  of  the  United  States  of  America,  and  is  authorized  by  Special 
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Act  of  the  Parliament  of  the  Dominion  of  Canada  being  48-49  Victoria,  chap.  99  of 
the  Statutes  of  The  Dominion  of  Canada  for  1886,  to  carry  on  the  business  of  mining, 
smelting  and  refining  with  all  the  powers  necessary  and  incidental  thereto  as  in  the 
said  Act  recited,  within  the  said  The  Dominion  of  Canada  and  is  also  licensed  to  carry 
on  such  business  within  the  Province  of  Ontario  by  License  granted  by  the  said  Pro- 
vince on  the  7th  day  of  June,  1899. 

2.  That  pursuant  to  the  powers  in  the  said  special  Act  and  the  said  License  pro- 
vided, Your  Petitioner  has  carried  on  mining  operations  in  Ontario  for  many  years 
and  at  the  present  time  owns  various  mines  and  mining  i)roperties  in  Ontario  and  is 
actively  operating  certain  copper-nickel  mines,  among  others  being  Creighton  Mine, 
Crean  Hill  Mine,  Number  2  Mine  and  Vermilion  Mine,  in  the  vicinity  of  the  Town  of 
Copper  ClifiE  in  the  District  of  Sudbury  and  Province  of  Ontario. 

3.  That  Your  Petitioner  owns  and  operates  a  smelter  at  the  said  Town  of  Copper 
Cliff  at  which  all  the  ore  produced  from  Your  Petitioner's  mines  as  aforesaid  is  parti- 
ally treated,  being  converted  into  what  is  known  as  "  Bessemer  Matte  "  which  is  sold 
imder  contract,  to  The  International  Nickel  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  Jersey,  one  of  the  United  States  of 
America,  with  chief  place  of  business  at  Constable  Hook,  Bayoniie,  New  Jersey,  and 
is  shipped  to  the  refineries  of  that  Company  within  the  United  States  where  the  pro- 
cess of  refining  the  matte  is  undertaken  and  the  finished  product  suitable  for  direct 
use  in  industries  or  arts  without  further  treatment,  is  made. 

4.  That  while  the  said  The  International  Nickel  Company  now  owns  the  entire 
Capital  Stock  of  Your  Petitioner,  the  said  contract  for  the  sale  of  matte  to  the  said 
Nickel  Company  was  originally  entered  into  when  there  was  a  very  considerably  body 
of  independent  holders  of  shares  of  the  Capital  Stock  of  Your  Petitioner  and  was  of 
necessity  entered  into  under  circumstances  wherein  the  contracting  companies  nego- 
tiated at  arms  length  with  each  othei. 

5.  That  the  only  other  companies  now  actively  operating  copper-nickel  mines  in 
the  Province  of  Ontario  are  (1)  Mond  Nickel  Company,  Limited,  which  reduces  the 
ore  obtained  from  the  mines  it  operates  together  with  certain  purchases  of  ore  from 
other  copper-nickel  mines  in  the  District  (particularly  the  total  output  of  The  Aloxo 
Mining  Company,  Limited,)  to  the  state  of  "Bessemer  Matte"  which  matte  is  then 
shipped  to  Great  Britain  where  the  refining  process  is  undertaken  and  completed  at 

.works  situate  near  Swansea  in  Wales,  and  (2)  the  said  The  Alexo  Mining  Company, 
Limited,  whose  entire  output  of  ore  is  sold  direct  to  the  Mond  Nickel  Company, 
Iiimited. 

6.  That  the  legislature  of  the  Province  of  Ontario  did  at  its  session  of  1917  enact 
a  measure  entitled  "  The  Mining  Tax  Act,  1917,"  being  7  Geo.  V,  Chap.  7  of  the 
Statutes  of  Ontario  for  that  year,  amending  certain  sections  of  The  Mining  Tax  Act 
being  Chap.  20  of  The  Eevised  Statutes  of  Ontario,  1914,  and  adding  certain  new 
sections  and  subsections  thereto. 

7.  That  the  said  Mining  Tax  Act  of  1917  purports  to  enact  among  other  provi- 
sions, the  following,  being  part  of  Subsection  1  of  Section  4  of  the  said  Act: — 

"Section  5  of  The  Mining  Tax  Act  is  further  amended  by  ad.litig  thereto 
the  following  subeections: — 

"(8a)  In  the  case  of  a  nickel  cr  nickel-copper  mine  the  annual  profits  for 
the  purposes  of  thie  Act  shall  be  ascertained  and  fixed  in  the  manner  following, 
that  is  to  say: — 

"(a)  The  Mine  Asseesor  shall  ascertain  the  market  value  of  the  fine  metal 
or  other  product  or  products,  suitable  for  direct  use  in  induetriee  or 
arts  without  further  trentment,  arising  from  or  contained  in  the  out- 
put of  the  mine; 

"(?')  He  shall  deduct  from  tho  amount  so  aacertuined  the  actual  cost  of 
mnrketing  the  metal  or  other  product  and  of  em-h  process  by  which 
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the  metal  or  other  product  is  refined  or  treated,  as  ehall  be  established 

to   his   satisfaction   by   the   owner,    manager,    holder,    tenant,    Icesee, 

occupier  or  operator  of  the  mine; 
"(c)  He   shall   also    make    the   deductions    and    allowances    mentioned    in 

clauses  lettCTcd  (i  to  j  of  subsection  3; 
and  the  balance,  after  making  the  said  deductions   and  allowances,  shall  be 
deemed  and  taken  to  be  the  annual  profits  of  the  mine  on  the  year's  output  for 
the  purposes  of  this  Act. 

"  (3b)  Where  the  owner,  manager,  holder,  tenant,  lessee,  occupier  or 
operator  establishes  to  the  satisfaction  of  the  Mine  Assessor  that  the  output 
of  a  nickel  or  nickel-copper  mine  has  been  bona  fide  sold  in  the  ordinary  course 
nf  business  by  the  owner,  manager,  holder,  tenant,  lessee,  occupier,  or  operator, 
the  Mine  Assessor  shall,  notwithstanding  the  provisions  of  subsection  3a, 
ascertain  and  fix  the  annual  profits  of  the  mine  in  the  manner  provided  by  sub- 
roction  3. 

"  (3c)  A  sale  shall  not  be  deemed  a  bona  fide  sale  within  the  meaning  ot 
tubsection  36  where  it  is  made  directly  or  indirectly  by  an  incorporated  com- 
pany to  another  incorporated  company  which  is  associated  with  or  ancillary 
to  the  selling  company  or  which  controls  or  substantially  controls  the  price  to 
be  paid  or  credited  to  the  selling  company  for  the  output  of  the  mine. 

"(3rf)  During  the  present  war,  and  for  the  year  in  which  the  same  termi- 
nates, any  war  tax  or  war  profits  paid  to  the  Government  of  Great  Britain 
and  Ireland  ■)y  the  owner,  manager,  holder,  tenant,  lessee,  ocupier  or  operator 
of  a  mine  carrj  ing  on  his  refining  operations  in  Great  Britain  shall  be  deducted 
from  the  tax  under  this  Act,  but  not  sc  as  to  reduce  the  tax  under  this  Act 
in  the  case  of  a  nickel  or  nickel-copper  mine,  to  a  sum  less  than  three  per 
centum  on  the  excess  over  $10,000  of  the  annual  profits  of  such  mine  ascer- 
tained and  fixed  in  the  manner  provided  by  subsection  3a,  or  in  the  case  of  a 
mine  other  than  a  nickel  or  nickel-copper  mine  ascertained  and  fixed  in  the 
manner  providtnl  by  subsection  '•)." 

8.  That  the  effect  and  obviuus  purpose  of  Subsection  (3a)  of  Section  5  as 
enacted  by  Section  4  of  the  Act  of  1917  is  to  tax  profits  of  the  refining  company. 
Though  the  language  used  is  apparently  general,  yet  the  subsection  is  so  worded  that 
in  the  result,  the  profits  of  The  International  Nickel  Company,  the  refining  com- 
pany, alone  are  taxed.  These  profits  arc  made  in  the  United  States  and  never  enter 
nor  are  enjoyed  in  Ontario  and  the  refining  business  of  The  International  Nickel 
Company,  from  which  these  profits  are  made,  derives  no  protection  from  Ontario 
laws  nor  benefit  from  the  Ontario  Government. 

9.  That  the  said  subsection  (3a)  does  not  in  terms  tax  the  profits  of  The  Interna- 
tional Nickel  Company,  but  does  so  in  substance  and  effect  by  declaring  that  the 
profits  of  Your  Petitioner  upon  which  the  tax  must  be  paid  shall  include,  inter  alia- 
these  refining  profits,  since  Your  Petitioner  is  entitled  to  deduct  under  paragraph 
ib)  of  the  subsection  only  the  actual  cost  of  refining  and  treating.  In  other  words, 
the  Legislature  of  the  Province  of  Ontario  attempts  to  bring  into  Ontario  for  pur- 
poses of  taxation,  profit/j  made  in  the  United  States  by  a  corporation  operating  under 
the  laws  of  the  United  States  by  declaring  that  the  profits  of  Your  Petitioner  shall 
for  purposes  of  texa^ion  be  deemed  to  include  these  profits  made  in  the  United  States 
which  they  in  fact  do  not. 

10.  That  the  taxes  sought  to  he  imposed  on  Your  Petitioner  under  and  by 
virtue  of  the  said  subsection  (3«)  cannot  have  been  assessed  with  the  expectation  or 
intention  tlmt  Your  Petitioner  should  itself  pay  them.  On  the  contrary,  the  Legisla- 
ture of  the  Province  of  Ontario  shows  a  knowledge  of  the  relationship  existing  between 
Your  Petitioner  and  The  International  Nickel  Company  and  expected  and  intended 
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that  Your  Petitioner  wliich  does  not  make  nor  enjoy  the  refining  profits,  sliould 
recoup  itself  for  the  tax  upon  it  from  The  International  Nickel  Conii)any  which  enjoys 
those  refining  profits.  Your  Petitioner  being  selected  simply  as  a  convenient  object 
within  the  jurisdiction  and  not  as  the  ultimate  bearer  of  taxes. 

11.  That  Section  4  of  The  Mining  Tax  Act,  1917,  adding  certain  sections  to 
Section  5  of  Tlie  Mining  Tax  Act,  1914,  has  been  enactetl  solely  for  the  purposes  of 
taxing  the  profits  of  Your  Petitioner  and  of  The  International  Nickel  Company  and 
of  imposing  upon  these  Companies  a  drastic  and  unequal  tux  from  the  severities  of 
which  all  other  companies  operating  copper-nickel  mines  are  excluded.  Thus  the  said 
Section  4,  while  general  in  terms,  by  subsection  (3?*)  therein  i)rovided,  permits  The 
Alexo  Mining  Company,  Limited,  whose  total  output  of  ore  is  sold  imder  contract 
to  the  Moud  Nickel  Company,  Limited,  to  be  taxed  as  are  ordinary  mining  companies 
in  the  manner  provided  by  subsection  3  of  The  Mining  Tax  Act,  1914,  and  again  by 
subsection  (Sd)  permits  the  said  Mond  Nickel  Company,  Limited,  to  deduct  from  the 
taxes  payable  by  the  said  Company  to  the  Ontario  Government  any  and  all  war  taxes 
or  war  profits  paid  by  the  said  Company  to  the  Government  of  Great  Britain  and 
Ireland  subject  only  to  certain  qualifications  as  to  the  maximum  amount  deductable 
as  in  the  said  subsection  prescribed,  but,  on  the  other  hand,  by  subsection  (Sc) 
therein  provided,  not  only  seeks  to  refuse  relief  to  Your  Petitioner,  but  also  seeks  to 
insure  that  the  fullest  burden  of  taxation  as  in  the  manner  provided  by  subsection  (3a) 
shall  fall  upon  Your  Petitioner,  thereby  as  Your  Petitioner  submits,  seeking  speci- 
fically to  impose  a  special  confiscatory  tax  upon  Your  Petitioner  and  on  The  Interna- 
tional Nickel  Company  from  the  burdens  of  whose  incidence  there  is  p^-ovided  in 
the  Legislature  itself,  convenient  loop-holes  for  the  other  copper-nickel  companies 
operating  in  Ontario  to  escape. 

12.  That  vested  legal  and  proi)rietary  rights  in  certain  of  the  lands  of  Your 
Petitioner  granted  by  patents  issued  prior  to  the  4th  day  of  May,  1891,  are  violated 
by  the  said  The  Mining  Tax  Act,  1917.  By  section  3  of  The  Mines  Act  being 
Chap.  9  of  the  Statutes  of  Ontario  for  1892  and  subsequently  embodied  as  section  3 
of  The  Mines  Act,  Chap.  36  of  the  Revised  Statutes  of  Ontario,  1897,  it  was  enacted 
with  reference  to  all  lands  granted  by  patent  issued  prior  to  the  4th  day  of  May,  1891, 
that  all  royalties,  taxes  or  duties  which  by  any  such  patent  or  patents  had  been 
reserved,  imposed  or  made  payable  upon  or  in  respect  of  any  ores  or  minerals 
extracted  from  the  lands  thereby  granted,  were  repealed  and  abandoned  and  the  said 
section  further  specifically  enacted  "  that  such  lands,  ores  and  minerals  shall  hence- 
forth be  free  and  exempt  from  every  such  royalty,  tax  or  duty."  This  statutory 
assurance  oi  freedom  from  taxes  which  remained  for  many  years  upon  the  Statute 
Books  of  Ontario  and  which  was  widely  advertised  as  an  inducement  to  investment 
in  Ontario,  has  created  vested  rights  in  respect  of  lands  granted  by  patents  issued 
prior  v"  the  4th  day  of  May,  1891,  which  as  Your  Petitioner  submits  are  grossly 
contravened  and  violated  by  the  provisions  of  the  said  The  Mining  Tax  Act,  1917. 

13.  That  the  said  The  Mining  Tax  Act,  1917,  while  purporting  to  impose  a  direct 
tax  on  or  in  connection  with  mining  operations  within  the  Province  of  Ontario,  in 
fact  constitutes  an  attempt  to  impose  an  export  tax  upon  nickel  matte  and  virtually 
to  prohibit  the  export  of  nickel  mattes  or  any  other  form  of  unrefined  nickel  from 
the  Province  and  to  compel  the  refining  of  nickel  within  the  Province  or  at  letist 
within  the  confines  of  the  British  Empire,  such  attempt  either  to  impose  an  export  tax 
or  to  impose  taxes  so  burdensome  as  to  be  in  result  prohibitive,  being  without  the 
powers  of  the  Province  as  defined  and  limited  by  Section  92,  Article  2,  of  The  British 
North  America  Act. 

14.  That  under  the  Powers  given  to  the  Provinces  of  the  Dominion  of  Canada  in 
respect  of  taxation  by  The  British  North  America  Act,  which  powers  are  limited  by 
Article  2  of  Section  92  of  the  said  Act  to  "direct  taxation  within  the  Province  in 
order  to  the  raising  of  a  revenue  for  provincial  purposes,"  the  Legislature  of  the 
Province  of  Ontario  is  precluded  and  restricted  from  imposing  in  the  manner  provided 
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by  the  said  subsection  (ok)  the  taxes  sought  to  be  imposed  upon  Your  Petitioner, 
since  such  taxes  in  fact  constitute  neither  direct  taxation  nor  taxation  within  tlio 
Province. 

15.  That  tlie  Legislature  of  the  Province  of  Ontario,  not  having  the  power  to 
tax  the  profits  of  The  International  Nickel  Company,  cannot  tax  the  said  Company 
by  any  roundabout  way  as  by  declaring  these  profits  to  be  profits  of  Your  Petitioner 
and  thus  compel  Your  Petitioner  to  pay  such  tax  and  thereby  necessarily  compel  it 
to  recoup  itself  from  The  International  Nickel  Company. 

It}.  Thiit  true  copies  of  The  Mining  Tax  Act,  Revised  Statutes  of  Ontario  1914, 
chap.  2i),  and  The  Mining  Tax  Act,  1017,  7  Geo.  V.  chap.  7,  are  submitted  herewith. 

17.  That  a  memorandum  of  law  concerning  the  powers  of  the  Province  to  tax, 
with  special  reference  to  judicial  interpretation  of  the  scope  and  meaning  of  the 
terms  "  direct  taxation  "  and  "  taxation  within  the  Province  "  under  and  as  employed 
in  Article  2  of  Section  92  of  The  'British  North  America  Act,  is  delivered  herevifith 
in  support  of  this  Petition. 

18.  Your  Petitioner  humbly  submits: 

I.  That  The  Mining  Tax  Act  1917  is  contrary  to  the  policy  of  the  Canadian 
Constitution  and  is  ultra  vires  of  the  Province  of  Ontario  for  reasons  hereinbefore 
set  out,  whi(!h  miiy  be  summed  up  as  follows: — 

(a)  The  tax  sought  to  be  imposetl  upon  Your  Petitioner  under  the  provisions 
of  subsection  (3a)  is  neither  ''  direct  taxation "  nor  '"  taxation  within  the 
Province"  us  defined  and  limited  by  Article  2,  of  Suibsoction  92,  of  The  British 
North  America  Act. 

(fc)  The  Tax  sought  to  be  imposed  upon  Your  Petitioner  under  the  provis- 
ions of  the  said  subsection  (.3a)  constitutes  in  substance  and  effect  an  attempt  to 
impose  an  export  tax  and  further  seeks  to  discourage  or  wholly  prevent  the 
shipment  of  unrefined  neckel  out  of  the  Dominion  of  Canada  thereby  infringing 
upon  the  powers  reserved  to  the  Parliament  of  Canada,  byy  Article  2,  of  section 
91,  of  The  British  Nort  hAmerica  Act  for  the  regulation  of  trade  and  commerce. 

II.  That  the  said  The  Mining  Tax  Act  1917  is  prejudicial  to  the  interests  of 
The  Dominion  of  Canada  as  a  whole  for  reasons  hereinbefore  set  out  which  may  be 
summed  up  as  follows: —  , 

(a)  The  tax  sought  to  be  imposed  upon  Your  Petitioner  is  in  effect  au 
attempt  to  impose  penalties  upon  the  operation  of  nickel-copper  mines  within  the 
Province  where  the  refining  of  the  product  takes  place  without  the  Province  and 
an  attempt  to  curtail  or  absolutely  prevent  the  export  of  unrefined  nickel  by 
means  of  prohibitive  taxation  notwithstanding  the  vested  interest  in  the  mines 
established  long  prior  to  the  attempted  enactment  of  the  prejudicial  legislation, 
and  as  such  is  calculated  to  discourage  the  investment  of  capital  in  Canadian 
industries. 

(b)  The  tax  sought  to  be  imposed  upon  Your  Petitioner  constitutes  an 
attempt  to  reach  by  indirect  and  unfair  means  the  profits  of  The  International 
Nickel  Company  mode  and  enjoyed  outside  Ontario  by  declaring  its  profits  to  be 
profits  of  Your  Petitioner  and  as  such  is  calculated  to  impair  the  reputation 
for  good  faith  and  fairness  of  Canadian  Legislative  bodies. 

(c)  The  Tax  sought  to  be  imposed  upon  Your  Petitioner  is  in  violation  of 
vested  proprietary  rights. 

Your  Petitioner  therefore  humbly  prays  that  the  Governor  General  in  Council 
will  be  pleased  to  direct  that  the  said  The  Mining  Tax  Act  1917  be  disallowed  or  in 
the  alternative,  that  the  Governor-General  in  Council  will  be  pleased  to  direct  that  the 
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question  of  tlip  eonstitiitional  validity  of  the  said  Act  bo  referred  to  tlie  Suprenie 
Court  of  Canada. 

And  your  Petitioner  will  ever  pray. 

J)iited  lit  Toronto,  this*  28th  day  of  NoveiiibtM-,  1917. 

THE  CAN^ADIAX  COPPKK  OOMPANV. 
By  its  Solicitors, 

Osier,  IToskin  &  Harcourt. 
Dominion   Bank  Building, 

08  Yonge  Street,  Toronto. 


MEMORANrtJM  OF  Law  Concerning  Ihe  Powers  of  the  Province  to  Tax,  with  special 
reference  to  jvdicial  interpretation  of  the  scope  and  meaning  of  the  terms 
"  direct  taxation"  and  "taxation  within  the  Prorince"  under  and  as  employed 
in  Article  2  of  Section  9:2  of  The  British  North  America  Act. 

'i'he  British  North  America  Act  (Section  92,  Article  2)  confers  upon  a  Pro- 
vincial Legislature,  power  to  impose  "  Direct  Taxation  within  the  Province  in  order  to 
the  raising  of  a  Bevenne  for  Provincial  purposes."  The  i^owers  given  are  specifically 
limited  in  their  exercise  to  the  imposition  of  ta.xes  which  in  their  nature  satisfy  all  • 
of  the  three  reipiirements  of  being  "  direct "  ''  within  the  Province "  and  levied  for 
"  the  raising  of  a  Revenue  for  provincial  purposes."  By  Article  2  of  Section  91,  of 
The  British  North  America  Act,  irower  to  legislate  ui  respect  to  the  regulation  of 
trade  and  commerce  is  conferred  exclusively  upon  the  Parliament  of  Canada. 

It  is  submitted  that  the  tax  sought  to  be  levied  upon  The  Canadian  Coi)pei' 
Company  under  and  by  virtue  of  subsection  (3(()  of  Section  5  of  The  Mining  Tax 
Act  (as  amended  by  The  Mining  Tax  Act.  1917)  so  far  as  it  purports  to  tax  The 
Canadian  Copper  Company  upon  the  profits  of  The  International  Nickel  Conjpany. 
is  neither  direct  taxation  nor  taxation  within  the  province,  but  constitutes  in  sub- 
stance and  effect  an  attempt  to  levy  an  export  tax  designed  not  primarily  to  raise  a 
revenue  for  provincial  purposes  but  rather  to  discourage  and  jirevent  the  exiwrtatioii 
of  unrefined  nickel  from  the  Province, 

1.  It  is  not  "direct  taxation." 

A  '*  direct  tax "  is  one  which  is  demanded  from  the  very  persons  who  it  is 
intended  or  desired  should  pay  it. 

Bank  of  Toronto  v.  Lamhe,  12  A.C.  575,  58-3. 

But  in  the  case  of  the  proposed  tax  on  The  Canadian  Copper  (\inipauy,  on  the 
contrary,  the  situation  is  very  similar  to  that  dealt  with  by  tlie  Privy  Council  in 
Cotton  V.  E.  (lOlIf)  A.C.  176,  where  the  whole  succession  duty  was  imposed  upon  a 
convenient  person  within  the  jurisdiction,  in  the  expectation  and  desire  that  he  should 
recoup  himself  from  the  various  beneficiaries  within  or  without  the  Province;  and 
the  taxation  was  held  indirect  and  bad. 

On  page  195  the  Court  said: — 

"  To  determine  whether  such  a  duty  comes  within  the  definition  of  direct 
taxation  it  is  not  only  justifiable  but  obligatory  to  test  it  by  examining  ordinary 
cases  which  must  arise  under  such  legislation." 

"  The  whole  structure  of  the  scheme  of  this  succession  <luty  dein-nds  on 
the  system  of  making  one  person  pay  duties  which  he  is  not  intended  to  In-ar, 
luit  to  obtain  from  other  persons." 

2.  The  Taxation  is  not  within  the  Province. 

It  has  been  held  that  the  Province  can  tax  a  person  domiciliHl  within  the  Province, 
in  respect  to  personal  property  outside  the  Province  and  also  the  personal  property 
in  the  Province  of  a  person  domiciled  outside  it.     But  it  is  beyond  the  jwiwer  of 
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''  taxation  within  the  Province  "  to  tax  a  person  in  the  Province  in  respect  of  property 
not  belonging  to  him,  but  held  and  enjoyed  outside  the  Province  by  a  iierson  domieilefl 
and  resident  outside.     The  following  authorities  established  this: — 

Woodruff  V.  Attorney-General.  J!)08.  A.C.  508,  513. 

•'  The  pith  of  the  nuitter  seems  to  be  that  ....  any  attempt  to  levy  a 
tax  on  proi)erty  locally  situate  outside  the  Province  is  beyond  their  (the 
provinces)  competence.  .  .  .  Directly  or  indirectly  the  contention  of  the 
Attorney-General  involves  the  very  thing  which  the  Legislature  has  forbidden 
to  the  Province  taxation  of  property  not  within  the  Province." 

Tt  has  been  doubted  whether  this  language  was  correctly  applied  to  the  particular 
facts  in  that  case,  but  no  doubt  seems  to  have  been  thrown  upon  the  language  itself. 

Bank  of  Toronto  i\  Lainbe,  12  A.  (1.  575,oSIt. 

"It  is  urged  that  the  Bank  is  a  Toronto  corporation  having  its  domicile 
there  and  having  its  capital  there;  that  the  tax  is  on  the  capital  of  the  Bank; 
that  it  must  therefore  fall  on  a  person  or  persons,  or  on  property  not  within 
Quebec.  The  answer  to  this  argument  is  that  class  2,  of  fiec.  92  does  not 
require  that  the  persons  to  be  taxed  by  Quebec  are  to  be  domiciled  or  even 
resident  within  Quebec.  Any  person  found  within  the  Province  may  legally 
be  taxed  there  if  taxed  directly.  This  Bank  is  found  carrying  on  businas^ 
there  and  on  that  ground  alone  it  is  taxed.  There  ^-  rr>  attempt  \'>  tax  the 
capital  of  the  Bank  any  more  than  its  prorits." 

Tt  seems   jilain   from    tliis  passage  that  siuoh   an_  attempt    v/ould   not   hnve  bcfii 
f-ii)iportf-d. 
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Anglin  J.  in  T?     .  Cotton,  1,5  S.  C.  R.  JfiO,  5M,  o.^9.-  -His  ooncl\.-iiou  is  contained  in 
the  following  ex  tracts: — 

P.  536.  "  In  order  that  a  provincial  tax  should  be  valid  under  the  iB.  N.  A. 
Act,  in  my  opinion  the  subject  of  taxation  must  be  withi".  the  Province.  7'o 
determine  what  is  the  real  suhjecl  of  taxation,  the  suh.ilantinl  ivsuU  and  nol 
the  mere  form  of  the  taxing  Act  must  he  considerfd." 

P.  530.  "  The  view  I  take  of  the  B.  N.  A.  Act  provision  is  that  it  should 
be  read  as  authorizing  direct  taxation  only  where  the  real  subject  of  the  tax, 
whetlier  person,  business  or  property  is  within  the  Province.  In  testing  tln' 
validity;  on  this  construction,  of  any  particular  provincial  tax,  it  would  ol' 
course,  be  necessary  to  determine  what  is  the  real  subject  of  taxation." 

And  in  the  Privy  Council,  in  the  same  case  (Cotton  v.  R.  (1914)  A.  C.  at  p. 
193)  the  Court  said  :— 

"  The  definition  of  property  contained  in  the  Act  is  admittedly  too  wide, 
if  it  is  intended  to  form  a  basis  for  provincial  taxation,  since  it  would  include 
the  moveable  property  of  any  person  who  might  be  resident  in  the  Province 
at  the  time  of  his  death,  whether  domiciletl  there  or  not." 

In  re  Muir  estate,  51.  S.  C.  R.  m,  45.5. 

Anglin,  J.  reconsidered  the  views  he  had  expressed  on  this  point  in  the  Cotton 
case,  in  the  light  of  the  reversal  by  the  Privy  Council  of  the  judgment  of  the  Supreme 
Court  in  that  case.  He  concluded'  that  his  opinion  had  no*  been  overruled  or 
questioned,  and  he  adhered  to  it. 

Clement's  Canadian  Constitution,  3rd  Ed'n.  662. 

Provincial  taxation  must  be  laid  direct  '  upon  the  person  from  whon\  contri- 
bution to  provincial  expenditure  is  to  be  exjicted. 
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Where  neitlier  property  nor  beneficiary  is  within  the  Province,  it  may  be  that 
any  attempt  to  make  the  value  of  the  property  the  basis  in  whole  or  in  part  of  thei 
8um  to  be  exacted  as  n  condition  of  local  probate  would  be  hold  to  be  indirect  taxation. 

Leprohon  v.  City  of  Ottawa,  2  A.  E.  522,  5Si.    v  •      ;, 

Hagarty,  0.  J.: 

"  Then  when  we  looked  at  the  right  given   to  the  Province  of  '  direct 

'i     taxation  Avithin  the  Province,'  can  these  words  legitimately  extend  to  such  a 

'        subject  matter  as  an  income  derived  wholly  or  partially  without  the  Province. 

The  ordinary  meaning  of  wuch  W(jrds  wuuld,  I  think,  apparently  be  taxation 

of  pei'sons  or  property  within  the  Province." 

Burton,  J.  A.,  p.  539: 

"  Under  any  well-matured  or  intelligible  system  we  would  expect  to  find 
municipal  burdens  so  apportioned  that  the  property  partaking  to  a  more  or 
less  extent  of  the  benefits  of  police  protection  and  local  improvements  would 
bear  their  fair  proportion,  and  one  would  naturally  expect  that  real  and 
personal  property  having  an  actual  situs  within  the  municipality  would  be 
selected  as  fit  subjects  for  taxation;  hut  upon  what  principle  a  person  deriving 
income  from  property  not  protected  hy  the  municipal  oiutho-rities  should  be 
taxed  upon  that  income  it  is  difficuU  to  dlsoover. 

Patterson,  J.  A.,  p.  560: 

"  Taxation  within  the  Province  must  mean  the  taxation  of  property  within 
tlie  Province  or  a  poll  tax  on  persons  within  the  Province." 

Leprohon  v.  City  of  Ottawa,  has  bet-ri  overruled  upon  the  point  actually  decided, 
by  Ahhott  v.  St.  John,  Jfi  S.  C.  R.  507  but  the  force  of  the  foregoing  language  does 
not  seem  to  have  been,  lessened. 

See  also,  Receiver-Geneml  of  New  Brunswick  v.  Roshorough  21^  D.  L.  R,  SdJf. 

3.  If  it  is  beyond  the  power  of  the  Province  to  tax  the  profits  of  The  International 
Nickel  Company,  it  cannot  do  so  by  any  roundabout  way,  as  by  declaring  these 
profits  to  be  profits  of  The  Canadian  Copper  Company,  which  they  are  not. 

The  substance  and  effect  of  the  legislation,  not  the  form,  must  be  looked  at. 

Levitt  V.  R.,  J,3  8.  C.  R.  106.  '      ; 

Anglin,  J.,  p.  160: 

"  The  Legislature  of  a  British  Province,  which  is  empowered  to  impose 
only  taxation  within  the  Province  cannot  by  legislative  declaration  make 
anything  property  within  the  Province  which  would  not  otherwise  bo  so 
according  to  recognized  principles  of  English  law.  If  it  could,  tlie  constitu- 
tional limitntion  would  be  n  mere  dead  letter." 

See  also  R.  v.  Cotton,  45  S.C.R.  4C9,  536,  quoted  above. 

Union  Colliery  Company  v.  Bryden  (1890),  A.C.  680. 

Here  the  point  was  as  to  the  validity  of  a  Provincial  statute  dealing  with  the 
employment  of  Chinese  in  coal  mines. 
The  Court  said  at  p.  587  :— 

"  The  provisions  may  be  regarded  as  merely  establishing  a  regulation 
applicable  to  the  working  of  underground  coal-mines  and  if  that  were  an  exhaus- 
tive description  of  the  substance  of  the  enactmentij  it  would  be  difficult  to 
dispute  that  they  were  within  the  comjrctency  of  the  Provincial   Legislature. 

But  the  leading  feature  of  the  enactments  consists  in  this — that 

tlioy  have  and  can  have  no  application  except  to  Chinamen  wlio  are  aliens  or 
naturalized  subjects,  and  that  they  ostahliah  no  rule  or  regulation  except  that 
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these  aliens  or  naturalised  subjects  shall  not  work  or  be  allowed  to  work  in 
underground  coal-mines  within  the  Province  of  British  Columbia. 

"  Their  Lordships  are  of  the  opinion  that  the  whole  pith  and  substance  of 

the  ei:actments consist  in  establishing  a  statutory  prohibition 

which  affects  aliens  or  naturalized   subjects ,  and   therefore   trench   upon   the 
exclusive  authority  of  the  Parliament  of  Canada." 

A-0.  V.  Queen  Ins.  Co.,  S  A.C.  1090: 

Held  that  a  tax  on  policies  of  insurance  which  was  called  a  license  in  the  statute, 
was  really  a  stamp  tax  and  therefore  indirect  and  bad. 

Leprohon  v.  City  of  Ottawa,  2  A.  R.  C>22. 

'Spragge.  C,  p.  526:        "  .  - 

"  I  premise  that  a  Provincial   Legislature   cannot   do   indirectly    what   it 

cannot  do  directly.     If   it   cannot   impose   a   direct  tax  upon  public  salaries; 

Dominion  as  well  as  Provincial,  it  cannot  empower  municipalities  to  do  so  in 

the  name  of  personal  property  or  otherwise." 

Patterson,  J.  A.,  p.  561: 

"  In  construing  the  words  of  the  second  article  of  Sec.  92  of  the  B.N.A. 
.Vet  as  confining  the  power  to  tax  property  to  property  within  the  Province, 
we  have  necessarily  to  disregard  the  definition  of  property  by  the  Ontario 
Assessment  Act,  so  far  as  the  status  of  the  income  as  being  property  or  as  being 
within  the  Province  depends  on  that  definition." 

In  Cotton  V.  R.  (19H).  A.C.  176.  The  Privy  Council  disregarded  the  express 
tax  on  the  transmission  which  might  have  made  the  tax  good,  and  treated  it  as  in 
substance  a  tax  on  the  property  transmitted,  and  upon  the  persons  receiving  it. 

In  John  Deere  Plough  Co.  v.  Wharton  (1915),  A.C.  SSO,  where  the  question  was 
as  to  the  validity  of  the  B.C.  Extra  Provincial  Companies  Act,  the  Privy  Council 
declined  to  regard  the  Act  as  a  taxing  or  licensing  Act  and  lield  that,  whatever  its 
form,  it  was  in  substance  Company  Legislation,  and  therefore  ultra  vires  as  against 
Dominion  Companies. 

4.  The  tax  is  in  effect  an  export  tax  primarily  designed  to  discourage  and  prevent 
the  exportation  of  unrefined  nickel  rather  than  for  the  raising  of  a  revenue  for  pro- 
vincial purposes. 

By  imposing  an  Ontario  tax  upon  the  refining  profits  of  The  International  Nickel 
Company  made  entirely  in  the  United  Statess,  which  profits  are  already  subject  to 
heavy  taxes,  imposed  by  the  United  States,  the  Act  seeks  indirectly  to  prohibit  the 
importation  of  nickel  to  the  United  States  in  any  other  than  its  refined  state.  While 
the  Act  does  not  in  terms  purport  in  any  way  to  regulate  trade  and  commerce,  its 
provisions  are  such  as  to  leave  no  doubt  that  in  result  trade  and  commerce  are  affected 
far  more  than  incidentally  by  the  business  conditions  arising  out  of  its  operation. 

It  has  been  held  that  where  legislation  of  this  nature  deals  only  with  the  property 
of  the  province  itself,  and  is  carefully  drawn  up  so  as  not  in  any  way  to  interfere 
with  the  rights  of  private  property  that  has  previously  thereto  become  vested,  such 
legislation  is  intra  vires  despite  that  there  results  a  virtual  prohibition  of  exportation. 
This  was  laid  do'.s.i  in  what  is  commonly  called  the  "  Sawlog"  case. 

Smylie  r.  Tkr  Quren  (1000),  27  Ontario  Appml  Reports,  172. 

But  in  this  case  strong  doubt&  were  thrown  by  the  Judges  upon  the  validity  of 
any  attempt  to  apply  similar  legislation  to  products  of  lands  which  had  become  the 
property  of  private  persons  or  corporations  free  from  any  condition  on  which  they  had 
been  acquired  from  the  Crown  in  the  Province. 
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Again  in  "  Correspondence  Reports  of  the  Minister  of  Justice  and  Orders  in 
Council "  compiled  under  the  direction  of  the  Minister  of  Justice  upon  the  subject  of 
Provincial  Legislation  1899-1900  by  W.  E.  Hodgins,  M.A.,  at  page  35,  (see  ante  p.  3S) 
the  Minister  of  Justice  referring  to  the  above  "Sawlog"  case  and  writing  to  the 
Ontario  Government  says: 

"but  you  could  not  have  applied  such  a  law  (as  the  Sawlog  Legis- 
lation) to  the  products  of  lands  which  belonged  to  private  proprietors  and  in 
which  the  Crown  in  the  Province  has  no  longer  any  property." 

Attention  is  directed  to  an  Act  passed  by  the  Legislature  of  the  Province  of 
Ontario  assented  to  on  April  30th,  1900,  being  63  Victoria,  Chap.  13  of  the  Statutes 
of  Ontario  for  1900.  This  statute  which  in  respect  to  the  principles  involved  is  "  on 
all  fours  "  with  the  present  legislation  complained  of  enacted  by  Section  4  that : — 

^  "  No  owner  of  any  mine  shall  carry  on  the  business  of  mining  for  any  ore 

or  mineral  in  respect  of  which  a  license  fee  is  imposed  without  first  taking  out 
a  license  under  the  pro .isions  of  the  Act." 

The  Act  provided  by  Section  7  for  license  fees  on  ores  of  nickel  $10  per  ton  or 
$60  per  ton  if  partly  treated  or  reduced,  for  ores  of  copper  and  nickel  combined  $7  per 
ton  or  $50  per  ton  if  partly  treated  or  reduced.  It  also  provided  for  the  remitting  of 
the  licensee  fee  where  ores  or  minerals  that  had  been  mined,  raised  or  won  in  this 
province,  were  smelted  or  otherwise  treated  in  the  Dominion  of  Canada. 

A  Petition  having  been  made  to  the  Governor  General  in  Council  asking  for  dis- 
allowance of  this  Act  upon  grounds  urged  among  others,  that  good  faith  should  be 
kept,  that  the  Act  amounted  to  confiscation,  that  vested  interests  were  threatened, 
that  the  Act  was  not  a  bona  fide  exercise  of  provincial  jurisdiction  but  trenched  on 
Dominion  jurisdiction  and  that  the  license  fees  sought  to  be  imposed  were  in  reality 
export  duties,  after  careful  investigation  and  consideration  of  the  whole  matter  the 
Minister  of  Justice  notified  the  Ontario  Government  that  he  did  not  see  any  courae 
open  than  that  of  a  disallowance. 

After  considerable  interchange  of  correspondence  it  was  agreed  that  the  Provin- 
cial Government  should  not  bring  any  of  the  Sections  complained  of  into  effect, 
without  prejudice  to  the  right  of  either  party  to  appeal  to  the  Judicial  Committee  of 
the  Privy  Council. 

It  was  consequently  never  attempted  to  enforce  these  license  fees  or  to  conii)el 
refining  in  Ontario  and  the  legislation  was  subsequently  repealed. 


(Report  of  Attorney  Oeneral  of  Ontario.) 


To  His  Honour  the  Lieutenant  Governor  in  Council: 

The  undersigned  has  had  under  consideration  the  Petition  presented  to  His 
Excellency  the  Governor  General  in  Council  by  the  Canadian  Copper  Company  for 
the  disallowance  of  an  Act  of  the  Legislature  of  Ontario  entitled  "  The  Mining  Tax 
Act  1917"  (7  Georife  V,  cap.  7),  together  with  the  accompanying  memorandum  of 
law,  and  begs  leave  to  submit  the  following  observations  with  reference  thereto. 

The  Statute  in  viuostion  amends  the  General  Mining  Tax  Act  of  Ontario 
(R.S.O.  1014,  cap.  20),  which  has  been  in  force  since  1907,  by  repealing  a  eubsection 
of  section  5  of  the  General  Act  and  substituting  a  now  section  therefor,  and  by 
adding  thereto  the  new  sub-sections  set  out  in  the  petition.  The  effect  of  those 
amendmente  ie  to  vary  the  rate  of  taxation  on  all  taxable  mines  in  Ontario,  and,  m 
the  case  of  nickel  and  nickel-copper  mince,  to  make  the  more  precise  provision  for 
determining  the  annual  profits  of  those  mines  for  taxation  \inder  the  General  Act 
to  which  the  petitioners  object. 
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There  are  additional  provisions  in  relief  of  mines  or  mining  works  paying  any 
Imperial  or  Dominion  tax  on  profits  and  also  for  limiting  the  amount  of  the  Muni- 
cipal Income  tax  on  mines  under  the  General  Assesement  Act.  A  dieallowance  of  the 
Act  would  necessarily  cauee  some  uncertainty  and  confusion  among  the  leading  mine 
operators  of  this  Province. 

The  petitioners  allege  that  this  amending  Act  is  ultra  vires  the  Province  on  the 
grounds  that  the  taxation  thereby  imposed  is  (a)  not  direct  action,  (h)  not  taxation 
within  the  Province,  and  (c)  not  taxation  for  Provincial  revenue  within  provincial 
competence,  but  (d)  in  eubetance  and  effect,  an  "  export  tax "  and  an  infringement 
upon  the  powers  of  Parliament  to  regulate  trade  and  commerce.  These  objectione, 
as  will  be  seen  from  the  elaborate  citation  of  judicial  decisions  in  the  memorandum 
of  law  submitted  in  their  support,  arc  all  questions  of  law  which,  under  the  consistent 
practice  of  many  years,  are  no  longer  regarded  as  grounds  for  disallowance,  but  are 
left  to  be  determined  in  the  ordinary  jurisdiction  of  the  Courts. 

The  objections  are  not  confined  to  the  question  of  the  validity  of  the  tax  under 
the  British  North  America  Act  but  the  petitioners  claim,  in  addition,  that  by  virtue 
of  an  Ontario  Statute  passed  in  189'2  (55,  Vic,  cap  9)  they  are  relieved  from  all 
taxation  by  the  Province — that  by  "  a  statutory  assurance  of  freedom  from  taxes  " 
in  respect  of  certain  of  their  lands  they  possess  vested  rights  which  are  ''grossly 
contravened  and  violated"  by  the  provisions  of  the  Amending  Act. 

The  petition  contains  an  alternative  prayer  that  His  Excellency  in  Council  will 
be  pleased  to  direct  that  the  question  of  the  constitutional  validity  of  the  Act  be 
referred  to  the  Supreme  Court  of  Canada. 

The  undersigned  respectfully  submits  that  in  accordance  with  well  settled  prin- 
ciples which  regulate  the  exercise  of  the  prerogative  of  disallowance,  the  petition  dis- 
closes no  ground  for  interference  by  His  Excellency  in  Council  with  this  legislation. 
Having  regard,  however,  to  the  arguments  advanced  against  the  validity  of  the  Act 
and  the  imputation  that  the  Province  has  exceeded  its  constitutional  powers  of 
taxation  for  ulterior  purpose,  lie  thinks  it  desirable,  by  a  brief  examination  of  the 
amendment  of  1917  and  the  object  of  its  enactment,  to  show  that  the  petitioners' 
complaints  proceed  largely  from  a  misapprehension  of  its  true  nature  and  effect, 
and  are  without  foundation. 

Prior  to  1907  there  was  no  Provincial  tax  on  the  mining  industry.  Royalties 
on  ores,  including  nickel  ores,  taken  from  lands  granted  or  leased  by  the  Crown  had 
been  imposed  at  various  times  and  from  time  to  time  revoked,  but  no  revenue  was 
over  received  by  the  Government  from  that  source.  The  existing  system  of  taxing 
mines  on  their  net  profits  was  introduced  in  1907  (7  Edward  VII,  cap.  9),  and  it 
was  thereby  provided  that  three  per  centum  of  the  annual  profits  on  all  mines  in  the 
Province,  in  excess  of  $10,000,  should  be  paid  each  year  to  the  Provincial  Treasurer 
for  the  use  of  the  Province.  The  Act  (now  The  Mining  Tax  Act,  R.S.O.  1914,  cap. 
26)  determines  the  annual  profits  for  that  purpose  by  section  5,  sr.  3,  which  is  ns 
follows : — 

(3)  "  Except  where  otherwise  provided  the  annual  profits  shall  be  ascer- 
tained and  fixed  in  the  following  manner,  that  is  to  say:  The  gross  receipts 
from  the  year's  output  of  the  mine,  or  in  case  the  ore,  mineral  or  mineral- 
bearing  substance  or  any  part  thereof  is  not  sold,  but  is  treated  by  or  for  the 
owner,  tenant,  holder,  lessee,  occupier,  or  operator  of  the  mine  upon  the 
premises  or  elsewhere,  then  the  actual  market  value  of  the  output,  at  the  pit's 
mouth,  or  if  there  is  no  means  of  ascertaining  the  market  value,  or  if  there  is 
no  established  market  price  or  value,  the  value  of  the  same  as  appraised  by 
the  Mine  Assefasor,  shall  bo  ascertained,  and  from  the  amount  so  ascertainoil 
the  following,  and  no  other,  expenses,  payments,  allowances,  or  deductions, 
shall  be  deducted  and  made,  that  is  to  say:" 
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The  Bpecific  deductions  and  allowances  cover  freight,  working  expenses  above  and 
under  ground,  costs  of  power,  fuel  and  explosives,  development  work,  insurance,  depre- 
ciation and  similar  operating  charges  (ib.  ss.  3a).  Provision  is  made  for  the  appoint- 
ment of  a  Mine  Assessor  with  defined  powers  and  duties  and  for  the  necessary 
returns,  inspections,  etc.,  to  secure  the  efficient  operation  of  the  Act  and  collection 
of  the  tax.  It  will  be  observed  that  (by  sec.  5,  ss.  3)  if  there  are  no  "  gross  receipts," 
the  amount  from  which  the  statutory  deductions  are  to  be  made  are  determined  either 
by  the  actual  market  value  of  the  output  at  the  pit's  mouth,  or  at  a  value  to  be» 
appraised  by  the  Mine  Assessor. 

No  difficulty  has  been  experienced  in  determining  the  exact  amount  of  annual 
profits  subject  to  taxation  of  the  taxable  operating  gold  and  silver  mines  in  the 
Province,  but  under  the  peculiar  conditions  affecting  the  operations  of  the  two  great 
producing  nickel  companies  at  Sudbury,  the  petitioners  and  the  Mond  Nickel 
Company,  differences  and  difficulties  have  arisen  in  determining  the  amount  of  the 
annual  profits  of  these  mines  within  the  Province.  The  deductions  can  be  easily 
ascertained,  but  different  considerations  apply  to  the  pit  mouth  values  of  the  ore, 
from  which  they  should  be  made. 

The  petitioners  own  and  operate  valuable  nickel  mines  and  works  in  the  Sudbury 
District,  and  all  the  mining  properties  in  Ontario,  including  the  vast  deposits  of  ore 
as  well  as  the  extensive  mining  and  smelting  plants  and  works,  with  which  the 
International  Nickel  Company  is  concerned,  are  owned  and  operated  by  and  in  their 
name.  The  ore  is  smelted  at  Sudbury  by  the  petitioners  to  an  80  per  cent  matte  of 
nickel  and  copper  which  is  shipped  for  final  treatment  and  separation  to  the  works 
of  an  associate  company  at  Constable  Hook,  New  Jersey,  where  it  is  refined  to  the 
merchantable  metals.  The  ore  raised  by  the  Mond  Nickel  Company,  the  other  great 
Sudbury  producer,  is  similarly  smelted  at  its  works  in  Ontario  to  a  matte  which  is 
shipped  to  be  refined  .it  the  same  Company's  refinery  at  Swansea,  Wales.  Referring 
to  sec.  5,  ss,  3  of  the  General  Act  (supra)  there  is  no  real  transaction  of  open  sale  of 
ore  or  matte  in  either  case  from  which  the  Mine  Assessor  could  fix  "  gross  receipts  " 
or  deduce  the  "  actual  market  value  of  the  output  at  the  pit's  mouth  "  for  the  purposes 
of  the  Act.  The  situation  is  correctly  described  in  the  report  of  the  Royal  Ontario 
Nidiel  Commission  submitted  to  His  Honour  the  Lieutenant-Governor  on  the  19th 
of  March  last,  as  follows: — 

"  The  case  of  the  nickel  companies  is  more  complicated.  When  the  ore  is 
not  sold,  the  Act  requires  the  tax  to  be  collected  on  its  value  at  the  pit's  mouth, 
less  the  specified  deductions.  '  If  there  is  no  means  of  ascertaining  the  market 
value,  or  if  there  is  no  established  price  or  value,'  the  value  of  the  ore  at  the 
pit's  mouth  must  be  appraised  by  the  Mine  Assessor.  Practically  the  whole  of 
the  nickel  ore  is  raised  by  the  two  great  operating  companies  themselves,  and 
they  are  not  at  all  dependent  upon  other  nickel  miners  for  any  part  of  their 
supply.  There  is  no  open  market,  and  no  market  price  or  value  anywhere  in 
- '  America  for  nickel  ore,  such  as,  for  instance,  there  is  for  iron  ore  at  Lake  Erie 
ports.  Tlie  price  paid  for  the  small  quantity  of  ore  bought  at  Sudbury  can 
hardly  be  said  to  establish  a  '  market  price  or  value.'  There  is  an  entire 
nbsence  of  competition.  If  neither  of  the  operating  companies  will  buy  the  ore, 
it  cannot  be  sold. 

"  Neither  is  there  any  real  purchase  and  sale  of  the  matte  produced  by  the 
Sudbury  furnaces.  The  company  in  Ontario  simply  ships  the  matte  to  the 
same  or  an  affiliated  company  in  Wales  or  New  Jersey  at  an  arbitrary  or  book- 
keeping price.  The  price  is  not  material,  since  there  is  no  real  change  in  the 
ownership.  In  the  case  of  the  Canadian  Copper  Company  under  a  long-standing 
agreement  with  the  International  Nickel  Company  and  its  predecessor,  the 
Orford  Copper  Company,  it  is  10  cents  a  pound  for  the  nickel  contents  of  the 
jnatte  and  7  cents  for  the  copper. 

"  The  Mine  Assessor  was  therefore  confrontetl  with  a  difficult  problem  of 
ascertaining  the  true  value  of  the  nickel  ores  of  Sudbury  at  the  pit's  mouth." 
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Under  the  Cleneral  Assessment  Act,  (R.  S.  0.  1914,  oap.  195,  sec.  40)  minerals, 
buildings,  plant  and  machinery  connected  with  mineral  land,  including  concen- 
trators and  sampling  plant,  are  not  assessable  for  local  taxation.  The  income  from 
a  mine  may  be  assessed  by  the  municipalities  but  only  to^a  defined  proportion  of  the 
Provincial  profits  tax  on  which  it  is  credited.  Having  regard  to  the  inherent 
difficulties  and  to  the  fact  that  the  two  Companies  in  1916  smelted  1,521,689  tons  of 
ore  containing  41,299  tons  of  nickel  and  22,430  tons  of  copper,  it  is  desirable  that  the 
discretion  and  responsibility  of  the  oflficials  in  arriving  at  the  amount  of  the  taxable 
profits  should  be  narrowed  and  relieved  by  Statute  as  far  as  possible,  and  especially  as 
a  disclosure  of  treatment  costs  could  not  be  obtained. 

The  sole  object  and  purpose  of  the  impeached  enactment  is  to  provide  the  method 
by  which  the  annual  profits  of  the  nickel  mines,  operating  under  the  conditions 
described,  shall  hereafter  be  determined,  and  shortly  as  follows.  The  Mine  Assessor 
shall  first  ascertain  the  market  value  of  the  fine  metal  arising  from  ore  contained  in 
the  output  of  the  mine.  The  exact  figures  can  be  easily  fixed.  From  this  amount 
he  is  to  deduct  the  actual  costs  of  marketing  the  metal  or  other  pro  J  net  and  of  all 
processes  by  which  it  is  refined  or  treated,  as  these  costs  shall  be  established  to  his 
satisfaction  by  the  tax  payer.  He  makes  the  further  deductions  and  allowances  above 
mentioned  and  common  to  all  mines  under  the  Act.  The  remaining  balance  "shall 
he  deemed  and  tahen  to  be  the  annual  profits  of  the  mine"  for  taxation. 

The  taxation  of  an  Ontario  mine  on  its  profits  fixed  at  the  pit's  mouth  is, 
intrinsically,  direct  taxation,  within  Ontario,  and  free  from  any  extra-territorial 
element  or  from  any  element  to  make  it  "  indirect  taxation  "  within  the  well  known 
rule  of  the  decisions.  The  petitioners  contend  that,  in  their  particular  case,  this  tax 
offends  in  both  these  respects  by  reason  of  the  facts  that  the  International  Nickel 
Company,  as  alleged,  owns  all  the  shares  of  the  petitioner  Company  (and  must 
accordingly  bear  its  burden)  and  either  itself  or  through  an  associated  Comi>any 
refines  the  product  of  the  mine  in  tlie  United  States.  The  accident  that  the 
petitioners  are  an  incorporated  Company  und  that  the  whole  or  any  part  of  its  shares 
are  held  by  a  foreign  corporation  does  not  make  the  tax  indirect.  If  the  statement 
that  the  taxes  in  question  "cannot  have  been  assessed  with  the  expectation  or  intention 
that  the  petitioner  should  itself  pay  them"  has  any  other  significance  than  to  conve.y 
the  argument  that  it  has  that  effect,  which  would  preclude  an  ad  valorem  tax  on  the 
ore  in  the  ground,  it  is  not  correct.  The  argument  has  been  anticipated  by  way  of 
illustration  and  negatived  by  the  Ontario  Courts,  (The  Treasurer  of  Ontario  v. 
Canada  Life  Insurance  Company,  33  0.  L.  R.  433,  at  p.  430)  in  the!*o  words:— 

"  Bearing  in  mind  that  it  has  been  held  that  a  company  possesses  a 
distinct  individuality  from  its  shareholders,  it  might  be  arguel  from  a  theoreti- 
cal stand-point  that  every  tax  imposed  upon  a  joint  stock  company  is  indirect, 
because  the  taxation  is  in  truth  borne  by  the  shareholders.  But  in  the 
construction  of  this  statute  no  suoli  narrow  interpretation  can  l)e  given  effect 
to,  and  the  decision  in  Hank  uf  Toronto  v.  Lnmbe  is  conclusive  authority;  for 
there  the  tax  iniposed  upon  incorporated  compnnies  was  upheld." 

Til  this  case,  which  decided  that  a  tax  upon  the  gross  premiums  received  by  any 
insur^.iiv  company  in  respect  of  business  transacted  in  Ontario,  as  defined  by  an 
interpretation  in  the  Act  of  wide  scope,  was  direct  taxation  within  the  Province,  the 
learned  Judge  said:  "The  term  'direct  taxation'  ought  to  be  liberally  and  not 
narrowly  construed,  and  all  taxation  whicii  can  fairly  be  rej/;arded  as  direct  should  be 
permitted  so  long  as  it  is  confined  'within  the  Province'."  In  the  present  case,  the 
Legislature  has  no  concern  with  any  incidence  of  the  tax  apart  from  the  mine  on 
which  it  is  imposed  and  charged. 

Neither  does  tlie  fact  that  one  or  more  of  the  processes  of  treatment  takes  place 
outside  of  the  Province  affect  tlie  validity  of  the  tax.  The  tax  is  applied  at  the  mine 
within  Ontario.     The  costs  of  treatment  eni])ha8ized   in   the  petition   are  merely  « 
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factor  in  computing  "profits"  for  taxation;  the  place  of  treatment  is  immaterial. 
Any  standard  of  costs  as  designated  by  any  means  in  any  part  of  the  world,  in  Norway 
or  New  Caledonia,  for  example,  might  validly  have  been  selected  for  that  purpose. 
Put  it  is  better,  and  fairer  to  the  mine  owners,  that  the  costs  of  the  respective  treat- 
ment of  their  own  ores  should  be  taken,  as  the  Act  provides,  to  determine  the  result 
whioh  "  shall  be  deemed  and  taken  to  be  the  annual  profits  of  the  mine  on  the  years 
output."  Judicial  dicta  from  decisions  ui>on  the  wholly  different  questions  that 
have  arisen  under  provisions  in  provincial  Succession  Duties  Acts  with  reference  to 
property  locally  situate  without  the  Province  would  appear  to  be  irrelovent.  The 
language  of  Mr.  Justice  Middleton  in  the  Insurance  prentiiums  case  above  cited  (33 
O.L.E.  at  p.  440)  is  directly  in  point.    His  Lordship  says: — 

"The  application  of  any  artificial  scale  to  determine  the  amount  to  be 
paid  where  the  company  taxed  is  in  the  Province  or  has  assets  which  can  be 
reached  within  the  Province,  does  not  appear  to  me  to  'jhange  the  nature  of 
the  tax  or  to  take  it  outside  the  powers  of  the  Legislature." 

The  petition  further  complains  (paragraph  13)  that  while  purporting  to  impose 
a  direct  tax  within  the  Province  the  Mining  Tax  Act  1917  "  in  fact  constitutes  an 
attempt  to  impose  an  export  tax  upon  nickel  matte  and  virtually  to  prohibit  the 
export  of  nickel  mattes  or  any  other  form  of  unrefined  nickel  from  the  Province,  and 
to  compel  the  refining  of  nickel  within  the  Province,  or  at  least  within  the  confines 
of  the  British  Empire." 

There  is  no  question  but  that  the  world  war  has  intensified  the  long  standing 
anxiety  of  the  Province  that  Ontario  nickel  should  be  refined  in  Ontario,  or  at  least 
within  the  British  Empire  but,  notwithstanding  the  satisfaction  with  which  the 
secured  establishment  of  nickel  refineries  in  Ontario  has  been  welcomed,  the  single 
object  of  the  Mining  Tax  of  1907  as  amended  by  the  Act  of  1917,  is  to  derive  a 
revenue  for  Provincial  purposes  from  the  profits  of  Ontario  mines.  The  original 
Act  has  never  been  challenged  on  the  ground  of  any  ulterior  purposes;  and,  in  point 
of  fact,  extensive  modern  plants  and  works  for  refining  nickel  in  Ontario  had  been 
commenced  by  the  International  Nickel  Company  and  definitely  settled  by  the 
British  America  Nickel  Company,  a  strong  company  understood  to  be  controlled  by 
the  Imperial  Government  befort  the  Act  of  1917  was  passed.  The  provisions  of  this 
Act  will  apply  equally  to  the  costs  of  treatment  at  these  Ontario  works  as  at  Con- 
stable Hook  or  Swansea.  It  contains  no  discrimination  or  penalty  in  favour  of  the 
mine  whose  ore  is  treated  in  Ontario,  and  in  this  material  respect  is  cardinally 
different  from  the  Ontario  Statute  under  consideration  (63  Vic,  cap.  13)  in  the 
correspondence  of  the  Honourable  David  Mills  in  1901  to  which  the  memorandum 
of  the  law  refers.    (Ante  pp.  ST,  191t.) 

This  latter  statute  imposed  a  license  fee  of  $60.00  per  ton  on  ores  of  nickel  and 
of  $60.00  per  ton  on  ores  of  copper  and  nickel  combined  if  partially  treated  or  reduced, 
but  provided  that  these  lieavy  fees  should  be  remitted,  or  if  collected  should  be 
refunded,  upon  ores  smelted  or  otherwise  treated  within  the  Dominioi^  of  Canada 
by  any  process  so  as  to  yield  fine  metal.  It  was  to  this  very  substantial  discrimina- 
tion against  refining  outside  Canada  that  the  Minister  of  Justice  took  exception. 
The  present  Act  contains  no  similar  provision  or  other  suggestion  of  an  infringe- 
ment upon  the  powers  of  Parliament. 

The  comments  upon  the  legislation,  if  they  have  any  relevance,  in  the  11th  para- 
graph of  the  petition  are  due  to  some  misapprehension.  A  progresslv  tax  of  five 
per  cent  on  the  net  profits  of  a  mine,  to  be  determined  by  the  deduction  of  all  costs 
of  production  and  treatment  from  the  value  of  the  product,  in  comparison  with  the 
prevailing  burdens  of  taxation,  can  not  be  reasonably  stigmatized  as  "confiscatory." 
There  is,  mort'over,  no  disparity  in  favour  of  the  Alexo  Mining  Company,  the  whole 
of  wli(«e  small  output  of  ore  from  the  Alexo  nickel  mine  in  the  Temiskaming  District 
!£  sdlil  to  the  Mond  Nickel  Company  and  smelted  by  the  latter  at  its  Coniston  plant 
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with  its  ovn  ore.  This  tax  is  determined  under  the  Act  by  the  "groea  receipts"  of 
the  mine  irom  theee  sales  precisely  us  the  petitioners'  tax  would  be  determined, 
under  similar  conditions.  The  petition  complains  of  the  provision  (sec.  5,  ss.  3  (d)  ) 
whereby  any  war  tax  or  war  profits  paid  to  the  Imperial  Government  by  any  taxable 
mine  is,  *o  a  limited  extent,  deducted  from  the  tax  levied  on  mines  under  the  Act  The 
taxation  of  British  companies  for  war  purposes  is  very  onerous  and  the  allowance 
made  by  this  provision,  apart  from  its  obvious  fairness,  would  rather  tend  to  produce 
equality  between  competitors,  than  to  justify  the  criticism  of  "unequal"  taxation, 
or  that  the  Act  is  designed  to  provide  "  convenient  loopholes  for  the  other  nickel- 
copper  companies  operating  in  Ontario"  to  escape. 

It  remains  to  consider  the  complaint  that  the  Mining  Tax  Act  19'17  violates 
^  e^tetl  rights  by  statute  that  those  of  the  petitioners  lands  (not  specified)  which  were 
])!itented  prior  to  May  4,  1&91,  are  forever  thereafter  free  from  taxation.  It  is 
<.'laimed  "  that  this  statutory  assurance  of  freedom  of  taxation "  is  conferred  by 
'The  Minei  Act  passed  in  1892,  (55  Vic.  cap.  9)  by  a  provision  in  these  words  (sec. 
S  in  part)  : — 

"  All  royalties,  taxes  or  duties  which  by  any  patents  issued  prior  to  the 
4th  day  of  May,  1891,  have  been  reserved,  imposed  or  made  payable  upon 
or  in  respect  of  ores  and  minerals  extracted  from  tha  lands  granted  by  such- 
patents  and  lying  within  the  Province,  are  hereby  repealed  and  ab<ittidon,ed; 
and  such  lands,  ores  and  minerals  shall  henceforth  be  exempt  from  every  such 
royalty,  tax  or  duty." 

The  same  objection  was  urged  against  The  Mines  Act  of  1900  (68  Vic.  oap.  13) 
in  the  proceedings  for  disallowance  already  mentioned  (ante  p.  37)  and  it  is 
evident  from  the  correspondence  between  the  two  Governments  that  no  weignt 
was  attached  at  the  time,  and  when  the  events  were  recent,  to  the  argu- 
ments that  have  been  renewed  seventeen  years  later  and  after  the  Mining 
Tax  Act,  to  which  they  apply,  has  been  in  operation,  without  objection,  for 
more  than  ten  years.  The  undersigned  does  not  conceive  that  he  is  now  called  upon 
l)y  anything  disclosed  in  the  petition  to  defejid  or  discuss  the  propriety  or  good  faith 
of  the  legislation  under  these  conditions.  He  desires,  however,  to  point  out  that  the 
clause  will  not  bear  the  interpretation  assumed  by  the  petitioners  that  it  assures  all 
lands  granted  prior  to  May  1891  freedom  from  taxation  by  all  subsequent  legis- 
latures. Its  operation  is  clearly  confined  to  royalties,  taxes  or  duties  reserved  by 
IJfttents  issued  prior  to  the  specified  date  and  which  are  thereby  "  repealed  and 
abandoned";  and  it  is  from  such  royalties,  etc.,  so  reserved  that  the  lands  are  there- 
after relieved.  The  few  years  preceding  1891  werr  marked  by  unusual  activity  in 
regard  to  the  mininy  lands  of  Ontario,  and  the  practice  of  the  Department  of  Crown 
Lands  as  to  the  terms  of  their  disposal  was  in  course  of  adjustment.  Patents  of 
mineral  lands  were  issued  for  a  short  period  with  special  conditions,  and  no  doubt 
patents  had  been  issued  prior  to  May  1891  which  contained  a  reservation  of  royalties 
and  payments  in  favour  of  the  Crown  on  the  minerals  to  be  won  from  the  lands 
thereby  granted.  Upon  the  imposition  of  a  general  royalty  by  the  Act  of  1892,  the 
intent  and  effect  of  this  provision  was  simply  to  clear  the  title  to  any  such  lands  from 
all  royalties  and  charges  reserved  against  them  by  the  patent  by  apt  and  compre- 
licnsive  words  of  release.     The  language  of  the  clause  is  explicit  in  that  respect. 

The  undersigned  would  submit,  with  respect,  that,  even  upon  the  far  reaching 
Construction  pressed  by  the  petition,  the  judgment  of  the  legislature  as  to  whether 
the  public  interest  in  the  course  of  time  and  under  changed  conditions  required  a 
rt'peal  of  any  such  impediment  to  just  and  uniform  taxation  will  not  be  brought  under 
loview  by  His  Excellency's  advisers. 

The  petition  submits  no  reason  for  the  alternative  prayer  that  the  question  of 
tlie  constitutional  validity  of  the  Act  should  be  referred  to  the  Supreme  Court  of 
Canada.     It  shows,  on  the  contrary,  that  the  contentions  urged  against  its  validity 
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are  based  upon  allegations  of  facts  which  can  only  be  determined  by  the  regular  pro- 
cedure and  practice  of  tlie  Courts.  It  is  not  neocusary  to  refer  to  the  repeated 
pronouncements  of  Courts  of  last  resort  in  favour  of  the  determination  of  constitu- 
tional question,  if  possible,  by  concrete  cases  arising  in  the  ordinary  course  of  liti- 
gation as  against  their  decision  as  academic  questions  in  the  abstract. 

The  undersigned  respectfully  submits  that  the  legislation  in  question  should  be 
left  to  its  operation  without  interference. 


March  28rd,  1918. 


T.  B.  LUCAS. 
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,  (Approved  2Jf  April,  1919.)  .  %' 

I>EP.\RTMENT  OF  Justice,  Canada,  Ottawa,  19th  April,  1919. 
To  His  Excellency  the  OovetTtor  in  Council : 

The  undersigned  has  the  honour  to  rejiort  that  he  has  had  under  consideration 
the  Statutes  of  the  Legislature  of  the  Province  of  Ontario,  passed  in  the  eighth  year 
of  His  Majesty's  reign  (1»18),  and  received  by  the  Secretary  of  State  for  Canada  on 
the  2t5th  day  of  April  last,  and  he  is  of  the  opinion  that  these  statutes  may  be  left  to 
such  operation  as  they  may  have. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  CJovernor  of  Ontario,  for  the  information  of  hU  Govern- 
ment. 

Humbly  submitted, 

ARTHUR  MEKillKN, 
Acting  Minister  of  Jusiico. 

Memorandum  fok  the  HoNounABf^E  the  Attorney  General: 
Re  the  Legislative  Assemhty  Extension  Act,  1918  (Chap.  4). 

Referring  to  your  request  for  an  opinion  as  to  the  constitutional  validity  of 
this  Act — 

Under  section  92  of  The  British  North  America  Act  in  each  Province  the  Legis- 
lature may  exclusively  make  laws  in  relation  to 

1.  The  amendment  from  time  to  time  notwithstanding  anything  in  this  Act  (The 
British  North  America  Act)  of  the  Constitution  of  the  Province  except  as  regard.'? 
the  office  of  Lieutenant  Governor. 

At  Confederation,  Canada  (that  is,  what  is  now  Ontario  and  Quebec),  Nova 
Scotia  and  New  Brunswick  came  into  the  Union  on  the  1st  day  of  J.uly,  1867,  and 
the  provision  regarding  the  Legislative  Assemblies  of  Ontario  and  Quebec'  (oeo 
British  North  America  Act,  section  86,  which  section  is  to  be  found  under  sub-head  Y, 
"Provincial  Constitution")  reads  as  follows: — 

86.  Every  Legislative  Assembly  of  Ontario  and  every  Legislative  Assembly 
of  Quebec  shall  continue  for  four  years  from  the  day  of  the  return  of  the 
writs  for  choosing  the  same  (.subject  ueverthelesfl  to  either  the  I,egislative 
Assembly  of  Ontario  or  the  Legislative  Assembly  of  Quebec  being  sooner 
dissolved  by  the  Lieutenant  Governor  of  the  Province)  and  no  longer. 
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In  the  year  1881  the  Quebec  Legislature  passed  an  Act — 44-45  Victoria,  Chapter 
7,  extending  the  duration  of  the  Legislature  of  that  Province  from  four  to  five  years. 
The  constitutionality  of  this  Act  has  never  been  questioned,  it  is  not  even  referred  to 
in  the  Minister  of  Justice's  report  for  that  year,  and  the  duration  of  sessions  of  the 
Quebec  Legislature  has  been  five  years  since  the  passing  of  this  Act. 

Nova  Scotia  and  New  Brunswick  were  dealt  with  by  The  British  North  Amerii-a 
Act,  section  S**  which  reads  as  follows: 

"88.  The  constitution  of  the  Legislature  of  each  of  the  Provinces  of  Nova 
Scotia  and  New  Brunswick  shall  subject  to  the  provisions  of  this  Act,  con- 
tinue as  it  exists  at  the  Union  until  altered  under  the  authority  of  this  Act, 
and  the  House  of  Assembly  of  New  Brunswick  existing  at  the  passing  of  this 
'  Act  shall,  unless  sooner  dissolved,  continue  for  the  period  for  which  it  was 
elected. 

Nova  Scotia  continued  to  have  four  year  Legislatures  from  Confederation  until 
1900  when  by  K.S.N.S.  1900  0.2.  s.  9  the  time  was  extended  to  five  years. 

New  Brunswick  (as  had  been  the  case  before  Confederation)  continued  to  have 
four  year  Legislatures  until  1902  when  by  2  Edward  VIT.  c.  1  the  tiuio  was  extended 
to  five  years. 

In  view  of  the  manner  in  which  the  constitutions  of  the  Provincoa  were  adopted, 
namely  by  continuing  the  ones  which  tliey  had  at  Confederation  which  depended  on 
local  statutes  it  seems  reasonable  to  suppose  that  the  provisions  of  section  92  sub- 
head 1  authorizing  the  Legislatures  to  amend  their  constitutions  notwithstanding 
anything  in  The  British  North  America  Act,  was  intended  to  giA'e  and  did  give  the 
fullest  amending  power. 

It  is  not  necessary  to  set  out  the  manner  in  which  Manitoba.  British  Columbia, 
Alberta  or  Saskatchewan  all  of  which  have  liCgislatures  which  last  for  five  years  have 
amended  theii-  Constitutions  bcause  they  all  came  into  Confederation  in  a  way  dif- 
ferent from  Ontario  and  Quebec  and  are  thorefore  not  useful  os  guides  in  the  present 
i  ustance. 

With  regard  to  the  possible  objection  to  The  Legislative  Assembly  Kxtension  Act, 
1018,  that  while  this  Legislature  has  power  to  amend  its  Constitution  it  cannot  pro- 
vide for  a  Session  of  the  Legislature  lasting  until  an  indefinite  date  while  there  arc 
no  decisions  upon  this  point,  yet  so  long  as  the  Act  extending  the  Legislature  is 
regarded  as  a  constitutional  amendment  (as  it  is)  the  terms  of  that  amendment,  may 
be  such  as  the  legislature  within  the  scope  of  its  authority  sees  fit  to  make,  the 
Legislature  within  the  limits  of  the  ])ower  conferred  by  section  92  of  The  British 
North  America  Act  having  authority  as  "plenary  and  as  ample  *  *  »  *  ^g 
the  Imperial  Parliament  in  the  plenitude  of  its  power  possessed  and  could  bestow. 
Within  these  limits  *  *  *  the  local  Legislature  is  su)>reme  and  has  the  same 
authority  as  the  Impenial  Parliament.  (See  further  Lefroy's  T-^gislath'c  Powev  in 
Canada  p.  fi99  and  Lefroy's  Canada's  Federal  System  p.  384). 

We  are  therefore  of  opinion  that  in  enacting  The  Legislative  Assembly  Extension 
Act,  1918,  The  LegJslative  Assembly  of  Ontario  will  be  within  its  constitutional 
authority. 

J.  E.  CARTWmQHT. 

EDIWARD  BAYLY. 
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Dear  Sik: 


Toronto,  May   9th,  1918. 


Re  The  Legislative  Assemhly  Extension  Act  1918 


The  opinion  of  the  Deputy  Attorney  General  and  myself  confirmed  by  the  opinion 
of  outside  Counsel  has  been  given  to  the  effect  that  The  Legislative  Assembly  Exten 
sion  Act  1918  is  within  the  constitutional  powers  of  this  Legislature  but  the  Attorney 
General  (as  the  validity  of  all  legislatioi.-  passed  while  this  Legislature  is  sitting  under 
the  Act  will  be  involved)  considers  it  advisable  to  inquire  whether  you  consider  an 
application  through  the  proper  channels  for  confirmatory  Imperial  Legislation  is 
desirable. 

I  have  already  sent  you  a  copy  of  this  Act  and  also  a  copy  of  .the  memo  and 
opinion  concurred  in  by  Mr.  Wallace  Xesbitt  which  was  given  by  Mr.  Cartwright  and 
myself  but  for  convenience  I  enclose  in  bill  form  copy  of  the  Act  and  also  copy  of  the 
memo  and  opinion,  to  which  a  reference  to — Ontario  vs.  Canada  [1912]  A.C.  571  see 
page  584  should  be  added. 

I  shall  be  glad  to  receive  a  reply  to  this  letter  at  your  early  convenience. 


£.  L.  Newcombe,  Esq.,  K.C., 
Deputy  Minister  of  Justice, 
Ottawa,  Ont. 


Yours  faithfully, 

E.  BAYLY. 


Department  of  Justice,  Ottawa,  June  13th,  1918. 


June    13th,    1918. 


Re  The  Legislative  Extension  Act,  1918 


Dear  Mr.  Bayly.- 


T  have  your  letter  of  10th  ins.tant  reminding  me  that  I  have  not  replied  to  your 
letter  of  9th  ultimo  with  regard  to  the  Legislative  Assembly  Extension  Act,  1918,  and 
I  am  very  sorry  that  this  has  been  overlooked.  Unfortunately  your  former  letter  was 
mispilaced  upon  my  files  and  did  not  come  before  me  in  ordinary  course. 

I  have  considered  the  question  submitted  and  I  see  no  reason  to  doubt  the  opinion 
signed  by  Mr.  Cartwright  and  yourself  copy  of  which  you  enclose.  I  do  not  think  it 
necessary  or  advisable  to  submit  this  legislation  for  ratification  by  the  Parliament  of 
the  United  Kingdom.  Obviously  the  Legislative  Assembly  Extension  Act  1918  could 
not  have  been  sanctioned  by  the  Parliament  of  Canada,  and,  certainly  its  provisions 
relate  to  matters  connected  with  the  internal  government  of  the  country,  as  to  which, 
according  to  the  deliberate  view  of  the  Judicial  Committee  of  the  Privy  Council, 
expressed  in  several  cases,  comprehensive  legislative  authority  is  conferred,  either 
upon  the  Dominion  or  the  Provinces.  I  think  the  power  of  the  province  was  adequate, 
and  I  think  moreover  that  it  would  be  inexpedient  to  suggest  doubt  as  to  the  existing 
power  of  the  provinces  by  submitting  the  measure  for  ratification. 

Yours  faithfully, 

E.  L.  NEWCOMBE, 

„  ^  Deputt,  Minister  of  Justice. 

E.  Bayly,  Esq., 

Attorney  General's  Office, 

Toronto,  Ont. 
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*         (Approved  22  Ma//.  1920.)  ;    ^' 

Department  of  Justice,  Ottawa,  19th  May,  1920. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Ontario,  passed  in  the  ninth  year  of  His  Majesty's  reign  (1819),  and  received  by  the 
Secretary  of  State  for  Canada  on  the  27th  May,  1919,  and  he  is  of  opinion  that  these 
statutes  may  be  left  to  Buch  operation  as  they  may  have. 

The  undersigned  recommends  that  a  copy  of  this  report,  it  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Govern- 
ment. -  .  V 

Humbly  submitted,  ^"- 

C.  J.  DOHERTY, 

■>x°     ?  Minister  of  Justice. 
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"     ,  Depautment  of  Justice,  Canada, 

;',     -;  :i  Ottawa,  June  Ist,  1921. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  under  consideration  the  statutes  of  the  Legislature  of 
Ontario,  passed  in  the  10th  and  11th  years  of  His  Majesty's  reign,  1920,  and  received 
by  the  Secretary  of  State  for  Canada  on  2nd  July  last,  and  he  is  of  opinion  that  these 
statutes  may  be  left  to  such  operation  as  they  may  have. 

Representations  have  been  made  on  behalf  of  Messrs.  Hendrickson  and  Home- 
gnrdner,  citizens  of  the  United  States,  by  their  solicitors,  and  also  through  tlie 
Department  of  State  at  Washington,  against  Chapter  91,  entitled  "  An  Act  to  amend 
the  Beach  Protection  Act."  This  Act  is  cited  as  "  The  Beach  Protection  Amendment 
Act,  1920,"  and  it  provides  in  effect  that  no  person  shall  within  the  territorial  limits 
of  Ontario  take  or  carry  away  by  water  any  sand,  gravel  or  stone  from  the  bed,  beach, 
shore  or  waters  of  Lake  Erie,  Lake  Ontario  or  Lake  Huron,  or  from  land  covered  by 
or  bordering  upon  the  waters  of  such  lakes,  or  from  any  bar  or  flat  in  any  of  the  said 
lakes,  or  adjoining  any  channel  or  entrance  thereto,  without  license  from  the  Lieu- 
tenant Governor  in  Council,  unless  the  sand,  gravel  or  stone  be  taken  from  a  locality 
distant  inland  from  high  water  mark  of  any  of  the  said  lakes;  and  moreover  that  no 
person  shall  without  such  license  go  upon  any  bed,  beach,  shore,  water,  bar  or  flat 
within  the  territorial  limits  of  Ontario  in  any  of  the  said  lakes  for  the  purpose  of 
removing  or  assisting  to  remove  any  gravel,  sand  or  stone  therefrom;  also  that  no 
person  shall  have  on  board  his  vessel,  or  on  a  vessel  in  bis  possession  or  control,  any 
sand,  gravel  or  stone  taken  contrary  to  the  provisions  of  the  Act  with  intent  to  carry 
the  same  away,  and  penalties  are  provided  for  contravention  of  these  requirements 
The  Lieutenant  Governor  in  Council  is  authorized  to  make  regulations  as  to  the  terms 
and  conditions  upon  which  licenses  may  be  granted,  and  as  to  the  fees  payable.  It  is 
declared  that  nothing  in  the  Act  shall  apply  to  or  affect  any  litigation  now  pending 
but  that  the  same  may  be  proceeded  with  and  finally  adjudicated  upon  in  all  respects 
as  if  the  Act  had  not  been  passed.  ;■       ,, 
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It  is  n-proicnted  on  behalf  of  Messrs.  Hendrickson  and  Iloniegardner  that  they 
became  the  owners  in  fee  in  1909  of  a  water  lot  containing  valuable  sand  deposits  at 
Fishing  Point,  at  the  south  end  of  Peelee  Island  in  Lake  Krie;  that  this  water  lot 
was  granted  by  the  Provincial  Government  in  1897  to  Peregrine  McCormick,  who 
sold  it  to  Cadwell  and  Fleming,  reaideints  of  Windsor;  that  Fleming  subsequently 
sold  out  his  interest  to  Cadwell,  who  in  turn  sold  to  the  said  Ilendrickson  and  Home- 
gardner. 

It  is  alleged  that  Hendrickson  and  Homegardner  in  addition  to  their  original 
investment  of  $30,000.00  for  purchase  of  the  lot  have  expended  for  boats  and  plant 
for  the  puri)08e  of  winning  and  marketing  the  sand  about  $500,000,  and  moreover  that 
various  companies  licensed  by  them  have  large  investments  dependent  upon  the 
obtaining  of  sand  from  this  lot,  and  they  had  apparently  removed  a  considerable  quan- 
tity of  the  sand  and  were  actively  engaged  in  their  oi)erations  when  the  statute  in 
question  came  into  effect. 

The  residents  of  Peelee  Island,  however,  maintained  that  the  removal  of  the  sand 
was  causing  erosion  of  the  shores  of  the  island  and  the  destruction  of  private  pro- 
perty and  municipal  works  to  the  injury  of  the  inhabitants  and  of  the  community, 
and  they  accordingly  proceeded  upon  relation  of  the  Attorney  General  for  an  injunc- 
tion to  restrain  the  dredging  operations.  This  notion  was  tried  before  Mr.  Justice 
Lennox,  who  delivered  judgment  on  14th  February,  1920,  in  which  he  found  that  the 
proof  failed  to  establish  that  the  injuries  or  damage  complained  of  was  due  to  the 
operations  of  the  defendants,  or  that  these  operations  wore  likely  or  calculated  to 
cause  injury.  The  learned  judge  stated,  however,  that  "  whilst  the  plaintiffs  have 
failed  for  want  of  proof  their  belief  was  not  irrational  and  their  attempt  under  the 
circumstances  was  not  unreasonable,  I  do  not  think  it  is  a  case  for  awarding  costs  to 
the  defendants";  therefore  he  dismissed  the  action  without  costs. 

The  plaintiffs  appealed,  but  the  Beach  Protection  Amendment  Act,  1920,  which  was 
■assented  to  on  4th  June,  had  come  into  force  before  the  appeal  was  heard.  The  dredging 
companies  had  applied  for  licenses  thereunder  and  the  Provincial  Government  h^  ' 
declined  to  issue  licenses  for  tlie  locality  in  question.  Consequently  upon  the  heari  ^ 
of  the  appeal  tlie  court  held  that  since  by  reason  of  the  Beach  Protection  Amendmt  ' 
Act,  1920,  no  dredging  operations  were  being  carried  on  the  case  should  not  be  con- 
sidered at  that  time,  but  leave  was  reserved  to  the  plaintiffs  to  proceed  with  the  appeal 
at  any  time  if  the  oijerations  should  be  resumed,  or  if  the  Act  should  be  repealed,  and 
the  case  was  accordingly  adjourned  sine  die. 

Upon  reference  to  the  Attorney  General  of  Ontario  of  the  papers  submitted  in 
support  of  the  application  for  disallowance  ho  submits  a  memorandum  copy  herewith, 
prepared  jointly  by  his  department  and  the  Department  of  Mines  of  Ontario  setting 
forth  the  situation  from  the  point  of  view  of  the  Provincial  Government. 

The  case  on  behalf  of  Messrs.  Hendrickson  and  Homegardner  is  perhaps  best  stated 
by  the  despatch  of  19th  March  last  from  the  Secretary  of  State  of  the  United  States 
to  His  Excellency  the  British  Ambassador  at  Washington,  copy  submitted  herewith. 

It  is  represented,  as  will  be  perceived,  that  the  proprietors  of  the  water  lot,  by 
reason  of  the  refusal  of  the  Provincial  Government  to  grant  licenses  are  not  permitted 
to  exploit  their  properties,  notwithstanding  the  findings  of  Mr.  Justice  Lennox  and  the 
opinions  expressed  by  competent  engineers  to  the  effect  that  these  operations  are  not 
injurious  to  the  island,  and  emphasis  is  placed  upon  the  hardship  and  loss  to  Messrs. 
Hendrickson  and  Homegardner  having  regard  to  the  large  amount  which  they  have 
invested  in  the  enterprise,  and  it  is  moreover  suggested  that  the  legislation  in  ita 
effect  or  administration  discriminates  against  American  citizens. 

It  is  however  pointed  out  by  the  provincial  memorandum  that  the  Act  applies 
equally  to  aliens  and  to  British  subjects,  and  that  it  is  a  mere  incident  of  the  opera- 
tion of  the  Act  that  in  its  application  to  the  locality  in  question  the  interests  of 
American  citizens  are  affected.  It  is  stated  by  the  memorandum  that  "the  kgisla-. 
tion  is  purely  protective  in  character,  and  it  is  submitted  that  it  comes  squarely 
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within  the  jurisdiction  of  the  legislature  of  Ontario.  The  fact  that  citizens  of  the 
United  States,  or  companies  formed  in  that  country,  own  lands  in  Ontario,  cannot 
be  regarded  as  a  reason  for  treating  them  in  a  preferential  way  as  compared  with 
Canadians  or  British  subjects  generally,"  and  it  is  said  on  behalf  of  the  Provincial 
Government  that  the  same  results  would  have  followed  if  the  persons  directing  or 
interested  in  the  sand  dredging  had  been  British  subjects. 

Whatever  may  be  the  fact  with  regard  to  the  efficient  cause  of  the  erosion  and 
damages  of  which  the  inhabitants  of  Peelee  Island  complain,  it  must  be  observed  that 
the  trial  judge,  while  finding  that  these  were  not  attributable  to  the  dredging,  pro- 
ceeded apparently  upon  the  view  that  the  plaintiffs  had  not  satisfied  the  burden  of 
fixing  the  responsibility,  although  they  had  satisfied  him  that  they  were  not  proceed- 
ing without  reasonable  cause  and  apprehension.  The  judgment  a^  it  stands  is  subject 
to  review,  but  further  consideration  is  withheld  by  the  Court  of  Appeal  because  of  the 
present  operation  of  the  Act  in  question.  In  these  circumstances  it  seems  pertinent 
to  emphasize  the  following  paragraph  of  the  provincial  memorandum: — 

"  The  cessation  of  dredging  operations  at  Fishing  Point  for  more  than  a  year,  has 
afforded  an  opportunity  for  noting  the  effect  on  the  island  of  the  natural  forces  work- 
ing without  interference.  The  testimony  of  the  Peelee  Islanders  is  that  the  results 
strongly  support  their  contentions.  They  represent  that  the  bar  at  Fishing  Point  has 
begun  to  re-appear  and  the  detritus  of  the  shores  is  now  finding  a  lodging  place  on  the 
same,  with  every  indication  that  the  former  degree  of  protection,  which  these  bars 
afforded,  will  be  restored  if  operations  continue  to  be  prohibited." 

Therefore  it  cannot  be  said  with  certainty  that  the  dredging  is  without  effect  to 
cause  the  damages  of  which  the  inhabitants  complain,  or  that  the  Act  in  itself  is  an 
unjust  or  unreasonable  exercise  of  the  local  powers.  No  question  of  navigation  is 
suggested,  and  so  long  as  the  works  do  not  affect  navigation  it  cannot  in  the  view  of 
the  undersigned  be  dented  that  the  Act  as  claimed  on  behalf  of  the  Province  is  within 
provincial  authority.  As  to  the  administration  of  the  Act  Your  Excellency's  Govern- 
ment exercises  no  direc* '  m  or  control,  but  the  undersigned  does  not  doubt  that  the 
Government  of  the  United  States  upon  consideration  of  all  the  circumstances  of  the 
case  will  realize  that  the  provincial  authorities  in  the  enactment  of  the  general 
statute,  and  in  withholding  licenses  in  the  particular  case,  were  not  influenced  by  any 
intention  desire  to  proceed  arbitrarily  or  to  deprive  American  citizens  of  rights 
which  in  the  like  circumstances  would  not  similarly  have  been  denied  to  Canadian 
nationals,  and  moreover  the  undersigned  apprehends  that  the  petitioners,  as  United 
States  citizens  holding  Canadian  titles,  have  no  just  cause  of  complaint  because  they 
are  subjected  to  the  local  laws  which  affect  aliens  and  British  subjects  alike. 

The  subject  of  property  and  civil  rights  in  the  Provinces  is  by  the  British  North 
America  Act  1867  committed  to  the  exclusive  legislative  authority  of  the  Provinces, 
and  while  there  may  be  cases  where  unjust  interference  with  vested  rights  or  the 
obligation  of  contracts  would  afford  ground  for  consideration  as  justifying  the  exer- 
cise of  the  power  of  disallowance,  the  undersigned  apprehends  that  the  case  now  pre- 
sented is  not  of  that  character,  and  that,  the  legislature  having  acted  within  its  appro- 
priate sphere,  there  should  be  no  executive  interference  unless  it  be  clearly  demon- 
strated that  the  legislation  is  bad  in  principle,  a  condition  which  in  the  view  of  the 
undersigned  is  not  satisfied  in  the  present  case. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Ontario,  for  the  information  of  his  Government, 
and  to  Messre.  Tilley,  "ohnston,  Thomson  &  Parmenter,  Solicitors  for  Mesers.  Hen- 
drickson  and  Homegardner. 

Humbly  submitted, 

CHAS.  J.  DOHEKTY. 

Minister  of  Justice. 
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The  Township  of  Pelee  Ishind  in  the  Province  of  Ontai'io,  is  situated  in  Luke 
Erie,  on  the  Canadian  side  of  the  International  boundary,  and  a  few  miles  north  of 
the  same.  It  has  an  area  of  about  10,000  acres,  and  a  jiopulation  of  800  or  900.  Foi' 
municipal  puriwsea  it  is  included  in  the  County  of  Essex. 

Originally  the  greatei*  part  of  the  interior  of  the  Island  was  occupied  by  several 
marshes  of  varying  size,  tlio  lands  being  below  the  level  of  Lake  Erie.  At  a  very 
considerable  expense,  estimated  at  upwards  of  $200,000,  the  township  municipality 
drained  these  marshes,  built  dikes  and  installed  pumping  stations  with  the  object  of 
procuring  and  maintaining  good  cultivable  conditions.  The  maintenance  of  the 
drainage  systems  and  pumping  stations  entails  a  cost  of  thousands  of  dollars  ^xm* 
animm,  which  is  defrayed  out  of  the  proceeds  of  local  taxation.  The  soil  in  tliese 
reclaimed  areas  is  exceedingly  fertile,  and  fine  crops  of  tobacco,  corn,  grain,  etc.,  are 
annually  raised.  It  is  a  fair  statement  that  the  lands  of  Pelee  Island  in  point  of 
productiveness  and  value  for  agriculture,  are  not  excelled  by  an  e(jual  area  in  itiiy 
l)art  of  Ontario. 

The  natural  protection  of  these  lands  from  the  waters  of  Lake  Erie  consists  of 
l)ank9  of  clay  on  the  southwestern  and  eastern  shores,  of  shelving  banks  of  shtily 
limestone  and  of  ridges  of  sand  and  gravel  thrown  up  by  the  waves,  on  the  southom 
and  eastern  sides.  Along  the  clay  banks  on  both  shores  of  the  Island  and  elsewhere, 
jjublic  roads  have  been  opened  and  are  in  use  for  communication  and  transportation 
purposes.  The  situation  of  the  Pelee  Islanders  resembles  not  \  little  that  of  the 
people  of  Holland,  whose  very  existence  depends  upon  keeping  int.'Ct  the  dikes  which 
protect  their  lands  from,  the  encroachments  of  the  North  Sea.  The  waters  of  the 
Detroit  Kiver,  discharging  into  La^^e  Erie,  sot  \ip  currents  wliich  flow  down  the 
westerly  and  easterly  shores  of  the  Islanu,  and  especially  under  the  impetus  of  high 
winds  and  occasional  severe  storms,  erode  the  banks  and  ridges.  This  erosion  varies 
in  intensity  from  time  to  time  depending  upon  the  level  of  the  waters  in  Lake  Erie 
and  the  direction  and  velocity  of  the  prevailing  winds  and  currents;  but  the  menace 
still  remains.  The  security  of  the  Pelee  Islanders  lies  in  the  sufficiency  and  strength 
jf  the  bulwarks  with  which  Nature  has  provided  them. 

The  extreme  southerly  part  of  Pelee  Island,  ealled  Fishing  Point,  consists  of  a 
long  tapering  peninsula  extending  to  the  south.  The  currents  flow  down  the  easterly 
and  westerly  sides  of  the  Island,  meeting  at  Fishing  Point,  where  they  come  to  an 
equilibrium  and  deposit  their  burden  of  sand  and  gravel,  part  of  which  it  is  believed 
comes  down  with  the  Detroit  Kiver  from  the  upper  lakes,  and  part  is  derived  from 
the  shores  of  Pelee  Island  itself.  In  some  such  way,  no  doubt,  the  Point  took  its 
original  form  and  shape.  Interference  by  man  with  the  natural  conditions  has  brought 
about  very  material  changes  at  the  Point,  as  will  bo  explained  below. 

The  owner,  or  holder,  of  Fishing  Point  in  1897  was  one  Peregrine  McCormick. 
McCormick  applied  to  the  Department  of  Crown  Lands  for  the  grant  of  a  water  lot 
on  both  sides  of  the  Point,  containing  in  all  222  acres,  representing  that  he  required 
the  same  in  order  to  protect  the  shores  of  the  Point  from  dredging  operations  by 
American  vessels,  which  Tvere  in  the  habit  of  coming  over  and  loading  with  sand 
and  gravel  without  leave  or  remuneration  and  to  the  injury  of  his  lands.  The  truth 
is,  as  was  brought  out  in  the  action  of  Pelee  Islands  vs.  Homegnrdner  et  al,  hereafter 
referred  to,  and  as  was  found  by  Honourable  Mr.  Justice  Lennox  in  giving  his  decision 
in  that  case,  that  on  the  evidence  of  William  irmdrickson,  these  representations  of 
McCormick  wore  "false  and  fraudulent,"  the  grunt  in  fact,  having  been  applied  for 
by  McCormick  to  enable  him  to  carry  out  an  arrr.iigemetit  already  tentatively  entered 
into  with  the  said  Ilendrickson,  granting  dredging  rights  when  a  patent  should"  be 
obtained,  and  fhcHc  were  granted  accordingly.  The  following  is  a  quotation  from 
the  decision  of  Mr.  Jiistiee  Lennox: 
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Fishing  Point  and  the  water-covered  land  adjoining  it  are  composed  of 
sand  and  gravel  of  very  great  commercial  value.  There  was  some  sand  and 
gravel  dredged  in  the  neighbourhood  of  Fishing  Point  and  carried  away  before 
1896,  but  it  is  not  suggested  that  this  caused  injury  to  the  Island  or  its 
inhabitants.  The  work  began  to  be  more  extensively  carried  on  after 
McCormick  obtained  the  patent  under  a  five-year  lease  granted  by  McCormick. 
From  1904  to  1909  there  were  two  sets  of  operators  at  work.  Mrs.  Homc- 
gardner's  ".lusband  acquired  a  title  in  fee  in  1009.  The  defendant  company 
claims  under  a  lease  or  license  from  the  Homegardner  Estate  or  the  deceased 
John  Homegardner.  In  1909  the  quantity  of  material  excavated  greatly 
increased  in  volume  and  again  in  l911,  and  vast  quantities  have  since  been 
annually  carried  away,  including  a  considcrnblc  part  of  the  southerly  part  of 
Fishing  Point. 

Operations  continued  until  the  end  of  1919,  a  period  of  over  twenty  years,  during 
which,  especially  in  the  later  years  of  the  period  immense  quantities  of  material 
were  removed.  Fishing  Point  being  to  a  considerable  extent  dredged  away,  it  no 
longer  acted  as  a  settling-ground  for  the  sand  and  gravel  brought  down  by  the  currentft 
sweeping  the  shores  of  the  Island.  The  erosion  of  the  banks  of  the  Island  went 
steadily  on  and,  it  is  alleged  by  the  Islanders,  at  an  increasing  rate.  The  public  roads 
on  the  clay  banks  kept  falling  in,  and  the  township  authorities  were  from  time  to 
time  obliged  to  purchase  from  the  adjoining  ownerr.,  sufficient  land  to  re-establish  the 
same.  The  embankments  provided  by  Nature  <•  ore  being  destroyed;  on  several 
occasions  heavy  storms  swept  the  water  over  th'm  and  carried  it  inland,  occasioning 
much  alarm  and  some  damage.  According  to  the  Islanders,  sand  and  gravel  no 
longer  settled  along  the  south-western  and  south-eastern  parts  of  the  Islam',  but 
tended  more  and  more  to  be  swept  out  into  the  lake,  to  take  the  place  of  the  material 
removed  by  dredging  operations.  Public  feeling  on  the  Island  became  very  pronounced, 
the  universal  and  fixed  belief  of  the  inhabitants  being  that  their  homes  and  farms 
were  in  danger  of  submersion  by  the  waters  of  Lake  Erie,  if  the  excavations  were 
allowed  to  go  on.  They  petitioned  the  Government  of  the  Dominion  of  Canada  and 
the  Government  of  the  Pr(.vince  of  Ontario  to  avert  the  calamity,  which  they  were 
convinced  was  impending.  The  Government  at  Ottawa  deemed  the  matter  to  be  one 
not  coming  within  its  jurisdiction;  the  Government  of  Ontario  referred  the  petition- 
ers to  the  Law  Courts,  bu<;  gave  its  consent  to  be  joined  as  a  party,  in  order  that  the 
case  might  be  fully  tried.  Accordingly  an  action — styled  Attorney  General  ex.  rel. 
the  Corporation  of  the  To^vnship  of  Pelee  and  Others  against  Homegardner — was 
brought  into  the  Supreme  Court  of  Ontario  to  obtain  an  injunction  restraining  tlic 
defendants  from  removhi^  sand  and  gravel  from  Fishing  Point.  The  case  came  to 
trial  before  Honourable  Mr.  Justice  Lennox  and  judgment  was  delivered  14th 
February,  1920.     The  piainciffs'  contentions  as  summarized  by  the  Judge  were: 

(1)  that  the  sand  Imnks  and  bars,  while  they  remained,  afforded  a  measure  of 
protection  to  the  shores  of  the  Island. 

(2)  that  the  operations  complained  of  had  caused  the  removal  or  destruction  of 
these  banks  and  bars, 

(!l)  that  the  reiitoraliou  of  the  banks  and  bars  could  not  begin  until  the  basin 
created  by  the  excavating  operations  was  filled  in. 

(4)  that  tiie  restoration  was  made  impossible  because  the  defendants  not  only  con- 
tinued to  enlarge  tlie  basin,  but  also  to  gather  up  and  carry  away  the  sand 
and  gravel  dtipositod  in  the  basin  from  time  to  tinae  as  it  collected  there. 

Much  evidence  was  given  on  behalf  of  the  plaintiffs  in  support  of  these  contiui- 
tions,  and  the  Judge  found  that  as  matters  of  fact  there  had  been  "  banks  "  or  bars  at 
I  lie  Boveral  places  described,  that  they  afforded  considerable  protection  to  tlio  Island 
and  its  roads  and  works,  and  that  they  are  gone."    Further  he  was  "satisfied  that  tbo 
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highways  have  been  seriously  damaged  since  the  banks  have  been  destroyed,  and  that 
this  is  at  least  partly  owing  to  the  changed  conditions,"  also  that  the  fact  "  as  to  the 
water  invading  the  pumping  stations  was  established  and  he  was  satisfied  these  works 
were  seriously  menaced." 

Notwithstanding,  however,  the  finding  of  the  Judge  that  "  the  washing  away  of 
the  banks  and  bars,  the  serious  erosion  of  the  shores,  the  destruction  of  the  highways 
and  the  flooding  of  the  pumping  stations  synchronized  with  the  period  of  greatest 
activity  in  dredging  operations"  yet,  in  his  opinion,  it  had  not  been  shown  that  these 
effects  were  the  consequences  of  the  excavations  complained  of,  it  appearing  that  before 
these  operations  began,  erosion  of  the  shores  and  the  cutting  away  of  the  banks,  etc., 
not  infrequently  occurred.  Although,  His  Lordship  remarked,  the  plaintiffs  had  failed 
for  want  of  proof,  thoir  belief,  that  their  trouble  was  due  to  dredging  done  by  the 
defendants,  was  not  irrational,  and  their  attempt  to  put  a  stop  to  the  same  under  the 
circumstances  (''as  not  unreasonaWe.    Hence  in  dismissing  the  action,  he  did  so  without 

009 1,'*. 

Concurrently  with  their  bringing  the  above  action-at-law,  the  Pelee  Islanders 
renewed  their  representations  to  the  Government  of  Ontario,  and  pressed  for  legisla- 
tion which  would  give  ^hem  the  protection  they  desired.  Accordingly,  an  Act  to  Amend 
tlie  Beach  Protection  Vet  was  introduced  under  Government  auspices  into  the  Legis- 
lature in  the  Session  of  1920,  and  after  reference  to  a  Committee  of  the  House,  and 
careful  consideration,  was  enacted.  It  may  be  referred  to  as  Chapter  91  of  the  Statutes 
of  Ontario,  10-11  George  V,  and  ia  entitled  Tlie  Beach  Protection  Amendment  Act, 
1920.  It  will  be  seen  that  it  prohibits  the  taking  or  carrying  away  la  anj  vessel,  or 
otherwise  transporting  by  water,  any  sand,  gravel  or  stone  from  the  bed,  beach,  shore 
or  waters  of  Lake  Erie,  Lake  Ontario  or  Lake  Huron,  without  a  license  from  His 
Honour  the  Lieutenant-Governor  in  Council. 

It  might  be  inferred  from  the  tone  of  the  correspondence  from  Washington,  that 
the  legislation  is  regarded  ns  discriminatory  in  character,  and  directed  against 
American  eitizeus  or  companies  as  such.  This,  however,  is  not  the  case.  The  Act 
applied  to  aliens  and  British  subjects  alike.  It  is  merely  incidental  that  in  its  opera- 
tion the  Act  affects  the  interests  of  American  citizens.  There  is  a  market  for  Pelee 
sand  and  gravel  in  Sandusky,  Cleveland  and  elsewhere  on  the  southern  shores  of  the 
Lake,  but  the  effects  on  Pelee  Island  would  have  been  the  same  if  the  sand  and  gravel 
had  been  removed  by  a  Canadian  company  and  carried  to  Canadian  cities.  The  legis- 
lation is  purely  protective  in  character,  and  it  is  submitted  that  it  comes  squarely 
within  the  jurisdiction  of  the  Legislature  of  Ontario.  The  fact  that  ■  itizens  of  the 
United  States,  or  companies  formed  in  that  country,  own  lands  in  Ontario,  cannot  be 
regarded  as  a  reason  for  treating  them  in  a  preferential  way  as  compared  with  Cana- 
dians or  British  subjects  generally.  Were  the  sand  bars  in  question  owned  by  John 
Doe  and  Richard  Roe  of  Windsor,  Out.,  instead  of  by  Ilomegnrdner  and  Hendrick- 
son  of  Sandusky,  Ohio,  and  were  the  excavations  carried  on  by  Doe  and  Roe  of  a  kind 
to  be  not  unreasonably  regarded  by  Pelee  Islanders  as  threatening  their  farms  and 
even  their  lives,  there  can  be  no  question  at  all  that  The  Beach  Protection  Amendment 
Act,  1920,  would  be  invoked  against  them.  Whether  or  not  the  erosion  of  the  shores 
went  on  anterior  to  the  beginning  of  the  operations  of  Homegardner  and  Hendrick- 
son,  it  is  the  firm,  and  in  view  of  the  circumstances,  tli"  easily  understood  conviction 
of  the  inhabitants  of  Pelee  Island,  that  such  operatior.s  greatly  aggravated  and 
accentuated  the  erosion.  While  His  Lordship  Justice  Lennox  failed  to  find  that  the 
plaintiffs  had  established  these  operations  as  the  cause  of  their  troubles,  it  would  prob- 
ably have  been  quite  as  difficult,  had  the  onus  been  on  the  defendants,  for  them  to  prove 
they  were  not  the  cause. 

In  its  position  as  guardian  of  the  rights  of  the  property  of  the  people  of  this  Pro- 
vince, the  Legislature  deemed  it  wise  to  prohibit  such  operations,  unless  by  special 
leave  or  license  given  after  examination  and  knowledge  obtained  of  all  the  facts,  and 
it  is  urged  that  in  so  doing  the  action  of  the  Ijcgislature  was  justified  by  the  facts  and 
(juito  within  its  competence. 
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On  the  pasing  of  The  Beach  Protection  Amendment  Act,  1920,  the  dredging  com- 
panies applied  for  licenses  to  operate  at  Fishing  Point.  These,  the  Governmtnt 
declined  to  issue,  hut  on  representations  by  the  companies  that  they  would  be  exposed 
to  serious  losses  should  they  be  rendered  unable  to  fulfil  contracts  they  had  made  for 
tl)o  delivery  of  large  quantities  of  sand  and  gravel,  the  Government  gave  them  licenses 
instead  at  a  point  in  Lake  Erie,  known  as  the  Old  Dummy  Foundation,  a  short  distance 
northeast  of  Pelee  Island,  where  sand  and  gravel  bars  exist  on  property  of  the  Crown. 
A  nominal  fee  of  $10  per  license  only  was  imposed,  the  usual  royalty  charges  per  cubic 
yard  being,  under  the  circumstances,  remitted. 

The  cessation  of  dredging  operations  ut  Fishing  Point  for  more  than  a  year,  has 
afforded  an  opportunity  for  noting  the  effect  on  the  Island  of  the  natural  forces  working 
\vithout  interference.  The  testimony  of  the  Pelee  Islanders  is  that  the  results  strongly 
support  their  contentions.  They  represent  that  the  bar  at  Fishing  Point  has  begun 
to  reappear  and  the  detritus  of  the  shores  is  now  finding  a  lodging  place  on  the  same, 
with  every  indication  that  the  former  dcgi-ee  of  protection,  which  these  bars  afforded, 
will  be  restored  if  operations  continue  to  be  prohibited. 

The  case  of  Pelee  Island  against  Homegardner  was  taken  in  appeal  to  the  Appellato 
Division  of  the  Supreme  Court  of  Ontario,  and  came  up  before  the  Court  on  8th  Febru- 
ary, 1921.  The  Court  held  that  since  by  reason  of  The  Beach  Protection  Amendment 
Act,  1920,  no  dredging  ojjerationa  were  being  carried  on,  the  appeal  should  not  be  dealt 
with  at  the  present  time,  but  leave  was  reserved  to  the  plaintiffs  to  proceed  with  the 
same  at  any  time  should  there  be  a  resumption  of  operations,  or  a  repeal  of  the  said  Act. 
The  case  was  accordingly  adjourned  sine  die. 

With  reference  to  an  allusion  in  the  despatch  from  the  Secretary  of  State  at 
Washington,  to  other  American  companies  having  similarly  been  obliged  to  cease 
dredging  in  another  locality  in  Lake  Erie,  it  may  be  stated  that  the  allusion  is 
doubtless  to  the  taking  of  sand  and  gravel  from  a  bar  known  as  the  Cadwell  bar  off 
Point  Pelee,  &  peninsula  extending  southward  into  the  lake  from  the  township  of 
Mersea,  in  the  County  of  Essex.  Here,  a  bar  was  a  number  of  years  ago  granted  by 
the  Crown  to  one,  Cadwell,  who,  or  whose  successors  in  title,  had  given  the  right  to 
certain  American  companies  to  remove  sand  and  gravel,  for  supplying  the  markets 
in  the  lake  porta  on  the  Unii^d  States  side.  Erosion  of  the  shores  of  Point  Pelee 
has  also  been  going  on,  and  complaints  were  made,  as  at  Pelee  Island,  that  this 
was  due  to  excavating  on  the  bar  in  the  lake.  Stoppage  of  these  oi)erations,  how- 
ever, was  only  temporary;  the  vessels  were  permitted  to  resume  dredging  under  the 
authority  of  licenses  issued  under  Tiio  Beach  Protection  Amendment  Act,  1920,  and 
continued  to  oiwrate  until  the  close  of  the  season  of  1'920.  The  circumstances  here 
retvembled  those  at  Pelee  Island  and  the  fact  that  these  companies  had  also  entered 
into  large  contracts  for  delivering  sand  and  gravel,  weighed  with  the  Government  in 
permitting  the  excavations,  at  any  rate  during  the  remainder  of  the  year.  In  this 
cast?  the  owner,  or  owners  of  the  bar  ai-e  of  British  nationality,  residing  at  Windsor. 
Had  it  been  thoroughly  established  that  the  operations  off  Point  Pelee  caused,  or 
largely  contributed  to,  the  serious  erosion  of  the  shores  of  Point  Pelee,  and  had  the 
inhabitants  there  been  subjected  to  like  anxiety  and  risk  as  on  Pelee  Island,  the  fact 
that  it  was  a  Canadian  who  owned  the  bar  would  not  have  been  an  obstacle  to  the 
Government  in  the  fulfillment  of  its  obligations. 

It  is  elementary  to  the  duty  of  a  Government  to  protect  the  lands  and  homes  of 
its  i)eople.  The  object  of  The  Beach  Protection  Act,  19*20,  is  to  afford  such  protection, 
and  it  is  submitted  that  the  action  of  the  Legislature  and  Covernment  throughout  has 
not  only  been  consistent  with  its  duty,  hut  that  in  administering  the  law  every  con- 
sideration has  Wn  shown  to  the  private  interests  involved,  regardless  of  citizenship 
or  nationality. 

The  following  are  attached  hereto: —  ) 

1.  Copy  of  The  Beach  Protection  Amendment  Act,  1920. 

2.  Copy  of  the  Judgment  of  the  TTonourable  Mr.  Justice  Lennox  in  the  oase  of 
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Pelee  Island  ve.  Homegardner.         .•      ..'      .   ,;       .  .^ 

3.  Copy  of  map  of  Pelee  Island  by  A.  "Wilkinson,  P.S.L.,  1866,  showing  location 

of  marshes,  pumping  stations,  roads,  etc. 

4.  Plan  of  Fishing  Point,  showing  shortening  of  same  from  1896  to  1916.  ' 


Toronto,  Fehruary  26th,  1921. 

H.  C.  D. 

The  Attorney  General 
Ex.  rel.  The  Corporation 
of  the  Townsliip  of  Pelee 
and  others. 
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Homegardner. 


Copy  of  Judgment  of  Lennox  J.  delivered  February  Hth,  1920.  II.  8.  White,  for  the 
Attorney  General.  McKay,  K.C.,  and  J.  G.  Kerr,  for  the  Township  of  Pelee 
and  Vanderdasson  and  Pierce.  Nesbitt,  K.C.,  Fleming,  K.C.,  and  A.  J. 
Thomson,  for  the  defendants. 

The  Township  of  Pelee  is  comprised  of  Pelee  Island  in  Lake  Erie,  an  area  of 
about  10,000  acres ;  of  this  6,000  acres  had  to  be  reclaimed  by  dyking,  drainage  works 
and  pumping  stations  under  the  provisions  of  the  Ontario  Drainage  Acts,  at  a  cost 
of  $200,000,  or  more. 

The  municipality  as  in  duty  bound,  and  as  required  by  law  has  established, 
opened  up  and  improved  highways  on  the  island,  including  highways  or  roads  at 
various  places  along  and  in  the  neighbourhood  of  the  lake  shore,  and,  of  course,  at  n 
heavy  expenditure  of  money  and  labour.  Until  recently  the  beach  along  the  east 
side  of  the  island  afforded  exceptional  advantages  and  facilitied  for  driving  and 
other  road  purposes,  and  as  a  place  of  resort  and  recreation.  This  was  true  of  the 
beach  of  other  parts  of  the  island  as  well,  particularly  along  the  south  shore.  Until 
quite  recently  a  long  narrow  point  of  land  extended  southerly  from  the  south  shore, 
known  as  "  Fishing  Point."  In  or  about  1897  one  Peregrine  McCormick,  who  was 
then  the  owner  of  Fishing  Point,  applied  to  and  obtained  a  grant  from  the  Crown  of 
the  lands  covered  by  water  adjoining  and  east,  west  and  south  of  Fishing  Point,  in 
all  222  acres,  upon  the  representation  thar  it  was  necessary  that  he  should  have  it  to 
enable  him  to  protect  his  property  by  preventing  sand  dredging  operations  within 
the  area  applied  for  and  obtained.  This,  upon  the  evidence  of  William  Hendrickson, 
was  a  false  and  fraudulent  representation,  for  the  grant  was  in  fact  applied  for  to 
enable  McCormick  to  carry  out  an  arrangement  already  tentatively  entered  into 
granting  dredging  rights  when  the  patent  was  obtained,  and  they  were  granted 
accordingly. 

The  defendants  are  successors  in  title  to  Peregrine  McCormick  of  both  Fishing 
Point  and  the  adjoining  220  acres  covered  by  water. 

Fishing  Point  and  the  water  covered  land  adjoining  it  are  composed  of  sand  and 
gravel  of  very  great  commercial  value.  There  was  some  sand  and  gravel  dredged  in 
the  neighbourhood  of  Fishing  Point  and  carried  away  before  1896,  but  it  is  not 
suggested  that  this  caused  injury  to  the  Island  or  it«  inhabitants.  The  work  began 
to  be  more  extensively  carried  on  after  McCormick  obtained  the  patent,  under  a  five 
year  lease  granted  by  McCormick.  From  1904  to  1900  there  were  two  sets  of 
operators  at  work.  Mrs.  Homogardner's  husband  acquired  a  title  in  fee  in  1909. 
The  defendant  company  claims  under  a  lease  or  license  from  the  Homegardner 
estate,  or  the  deceased  John  Homegardner.  In  1909  the  quantity  of  material 
excavated  greatly  increased  in  volume,  and  again  in  1911;  and  vast  quantitiee  have 
since  been  annually  carried  away,  including  a  considerable  part  of  the  southerly 
part  of  Fishing  Point. 
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The  plaintiffs  allege  that  the  operations  of  the  defendants  referred  to  have 
"resulted  in  the  creation  of  a  deep  basin  in  the  bed  of  Lake  Erie  immediately 
adjoining  the  south  shores  of  the  island  many  acres  in  extent  and  varying  in  depth 
from  8  to  15  feet  and  even  18  feet  in  depth,  where  formerly  there  existed  natural 
banks  and  deposits  of  sand  and  gravel  varying  in  elevation  from  two  to  three  feet 
above  the  water  level  to  two  or  three  feet  below  the  water  level "  and  that  "  by  means 
of  this  basin  the  defendants  with  the  aid  of  the  natural  forces  supplied  by  the  wind 
and  by  the  waters  of  the  lake  have  attracted  and  drawn  the  sand  and  gravel  bank^ 
and  deposits,  which  formerly  lay  alonp  and  out  from  the  west,  south  and  east  shores 
of  the  island  and  which  afforded  that  natural  protection  to  the  shores  of  the  island 
and  particularly  to  the  lands  and  works  of  the  plaintiffs  above  described,  away  from 
the  said  shores  and  have  shifted  them  to  and  gathered  and  accumulated  them  into  the 
said  basin  and  from  there  have  dredged  and  excavated  them  and  carried  them  away 

from  time  to  time  and  arc  continuing  to  do  so to  the  destruction  of  the 

natural  right  of  protection,"  &c 

The  plaintiffs  claim  that  "  the  effect  of  these  operations  is  not  only  to  tako  away 
and  remove  the  said  sand  and  gravel  from  the  shores  of  the  island  but  also  by  main- 
taining the  said  basin  and  by  continually  increasing  the  extent  and  depth  of  the 
same  as  the  defendants  are  doing  to  prevent  any  accumulation  of  sand  and  gravel 
along  the  shores  of  the  island  or  any  resloration  of  the  natural  protection  which  the 
forces  of  nature  would  make  if  the  said  basin  were  allowed  to  fill  in " 

The  action  was  tried  at  Sandwich  beginning  on  the  2nd  of  November  last  and 
after  occupying  several  days  was  adjourned  for  argument  and  was  very  fully  argued 
at  Osgoode  Hall,  on  Thursday  last,  the  5th  of  February  instant.  The  plaintiffs 
ask  for  an  injunction  and  a  reference  as  to  damages. 

The  action  is  of  exceptional  importance  and  far  reaching  consequences.  I  have 
quoted  pretty  fully  from  the  statement  of  claims  as  it  very  clearly  sets  out  the  plain- 
tiffs* contention,  namely: — 

(1)  That  the  sand  banks  and  bars  while  they  remained  afforded  a  measure  of 
protection  to  the  shores  of  the  island, 

(2)  That  the  operations  referred  to  have  caused  the  removal  or  destruction 
of  these  banks  and  bars. 

(3)  That  the  restoration  of  the  banks  and  bars  cannot  begin  until  the  basin 
is  filled  in,  and 

(4)  That  the  restoration  is  made  impossible  because  the  defendants  not  only 
continue  to  enlarge  the  basin  but  also  gather  up  and  carry  away  the  sand 
and  gravel  deposited  in  the  basin  from  time  to  time  as  it  collects. 

Mr.  McKay  referred  me  to  authorities  to  show  that  the  defendants'  acts  constitute 
an  actionable  wrong.  I  have  no  doubt  that  it  is  so,  if  it  is  the  cause  of  the  damage  or 
injury.  The  decision  must  turn  purely  upon  questions  of  fact  including  inferences, 
of  course,  and  up  to  a  certain  point  the  way  of  the  plaintiffs  is  plain.  I  regard  the 
witnesses  as  to  facts  as  trustworthy,  honest  men.  Mr.  Baird,  the  township  engineer, 
is  an  exceptionally  fine  type  of  man,  honest  and  capable,  and  I  accept  hie  measurements 
and  soundings  without  hesitation,  and  his  evidence  generally.  In  a  sense  it  is  true 
that  the  observations  of  the  witnesses  as  to  the  existence  and  subsequent  disappearance 
of  the  eand  banks  and  bare  were  "casual,"  as  Mr.  Nesbitt  said.  They  would  have 
been  more  minute  and  circumstantial  if  the  witnesses  had  been  planning  and  hoping 
for  a  law  suit,  but,  none  the  less  I  have  confidence  in  what  these  witnesses  deposed  to. 
I  find  that  there  were  banks  or  bars  at  the  several  plaoes  described,  that  they  afforded 
considerable  protection  to  the  island  and  its  roads  and  works,  and  that  they  are  gone. 

I  am  satisfied  that  the  highways  have  been  seriously  damaged  since  the  banks  have 
been  dectroyed,  and  tlmt  (iii'^  is  at  least  partly  owing  to  these  ehangeil  conditions. 
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I  think  that  the  evideace  as  to  the  water  invadiug  the  pumping  stations  is  estab- 
lished, and  I  am  satisfied  that  these  works  are  seriously  menaced,  but — with  all  this — 
the  question  remains: — Are  the  injuries  complained  of  attributable  to  the  acta  of  the 
defendants?  There  is  in  fact  no  other  matter  of  serious  conflict.  The  onus  is  upon 
the  plaintiffs.  To  establish  the  cause  of  action  they  rely  upon  two  classes  of  evidenco, 
namely  (A)  circumstantial  evidence,  and  (B)  opinion  evidence;  and  whether  singly 
or  combined,  if  the  plaintiffs  succeed,  the  result  is  based  upon  inference. 

As  to  the  expert  or  skilled  witnesses  it  is  enough  to  say  that  what  they  deposed 
to  and  what  they  argued  fell  far  short  of  convincing  me  that  the  dredging  operations 
caused  the  destruction  of  the  sand  banks  or  bars. 

And  ae  to  circumstantial  evidence,  it  always  resolves  itself  into  a  question  of 
interpretation.  If  the  meaning  of  the  circumstances  is  clear — if  they  can  only  have 
one  meaning  there  can  be  no  better  evidence:  "circumstances  and  presumptions 
naturally  and  necessarily  arieing  out  of  a  given  fact  cannot  lie " :  Montenoy,  B.,  in 
Annesly  v.  Lord  Anglesea,  &  St.  Triak  426.  Even  in  criminal  cases  men  are  often, 
and  I  think  quite  properly  convicted  of  serious  offences  on  circumstantial  evidence 
alone,  but  I  think  it  will  be  conceded,  not  "  quite  properly  convicted,"  if  the  circum- 
stances are  as  consistent  with  innocence  as  guilt.  What  are  the  circumstances  invoked 
in  proof  or  confirmation  of  the  plaintiffs'  claim?  Mr.  McKay  certainly  made  all  that 
could  be  made  of  the  argument  that  the  washing  away  of  the  banks  and  bars,  the 
serious  erosion  of  the  shores,  the  destruction  of  the  highways  and  the  flooding  of  the 
pumping  stations,  all  synchronize,  as  he  said,  with  the  period  of  greatest  activity  in 
dredging  oi)eration8:  and  I  think  this  cannot  be  controverted.  This  is  all  right  as 
far  as  it  goes,  but  does  it  close  in  and  connect,  and  alone,  or  aided  by  the  opinion  evi- 
dence, constitute  reasonable  proof — does  it  show  cause  and  consequence,  or  only  coinci- 
dence? All  this  as  presumptive  evidence,  may  be  strong  or  weak,  may  mean  a  great 
deal  or  may  practically  amount  to  nothing.  If  the  like  never  happened  before,  or 
cannot  be  accounted  for  in  any  other  way,  it  might  be  regarded  as  sufficient  proof.  I 
need  not  decide  as  to  this — the  question  does  not  arise.  It  is  claimed  for  the  defence 
that  the  flooding  is  accounted  for  by  an  exoeptioniil  storm,  and  that  the  erosion  is 
attributable  to  the  exceptionally  high  level  of  the  lake  during  the  period  referred  to. 
I  need  not  dwell  upon  this:  there  are  more  obvious  answers.  It  is  reasonable  to  infer 
that  the  island  had  a  prehistoric  existence — ^but  it  is  not  shown,  and  I  cannot  infer, 
that  the  banks  or  shoals  always  existed;  nor  is  it  shown  that  they  have  not  shifted  or 
disappeared  on  other  occasions — even  within  the  memory  of  the  older  inhabitants — 
in  other  words,  the  plaintiffs  fail  in  the  process  of  elimination — and,  unfortunately  for 
them  it  is  shown  that  the  erosion  of  the  shore,  the  cutting  away  ^2  the  banks,  tho 
destruction  of  the  highways,  and  the  consequent  re-establishment  of  them  further 
back,  were  things  of  frequent  occurrence  long  before  the  date  of  the  operations  com- 
plained of,  as  witness  the  records  of  the  Municipal  Council,  the  witnesses  at  the  trial 
and  the  establishment  of  protective  works  on  the  west  side  of  the  island. 

There  is  lots  of  room  for  suggestion,  and  argument  and  possibility,  but  I  am  of 
the  opinion  that  the  plaintiffs  have  distinctly  fallen  short  of  proving  that  the  works 
or  operations  of  the  defendants  caused  the  injuries  or  damage  complained  of,  or  that 
they  are  likely  or  calculated  to  cause  injury. 

It  is  said  that  the  defendants  are  innocent  purchasers  for  value  without  notice. 
This  may  be.  There  is  a  fairly  close  connection,  however,  between  the  parties  who 
bargained  with  McCormick,  contingently  upon  his  obtaining  the  grant,  and  the 
defendants — Mr.  Hendrickson  is  President  of  the  defendant  company.  It  does  not 
appear  to  me  to  be  improbable  that  the  man  wlio  dealt  with  McCormick  in  1896  had 
an  inkling  of  his  proposed  method  of  procedure. 

Whilst  the  plaintiffs  have  failed  for  want  of  proof  their  belief  was  not  irrational, 
and  their  attempt,  UTider  the  circumstances,  was  not  unreasonable.  I  do  not  think  it 
>«  a  case  for  awarding  costs  to  the  defendants. 
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The  action  will  be  dismissed  without  costs.     T  will  not  fetter  the  right  of  appeal 
by  annexing  a  condition. 

The  island  is  not  very  readily  accessible.     There  will  be  a  stay  for  twenty  days. 


DEPARTMENT  OF  STATE, 
,       WASHINGTON. 

March  19,  1»21. 
Excellency: 

I  have  the  honour  to  refer  to  your  note  No.  135  of  1'ebrua.ry  15,  1921,  and  to 
previous  correspondence  between  the  Embassy  and  the  Deparcment  regarding  the 
suppression  by  the  Provincial  authorities  of  Ontario  of  the  operations  by  Messrs. 
Ilendrickson  and  Homegardner,  American  citizens,  in  the  removal  of  sand  and  gravel 
from  land  owned  by  them  on  Pelee  Island,  Lake  Erie.  The  facts  in  the  case  were 
set  forth  in  the  Department's  note  to  you  of  August  7  last. 

Afl  was  observed  in  that  note  the  opposition  to  the  enterprise  conducted  by  Messrs. 
Hendrickson  and  Homegardner  seems  to  have  come  from  certain  residents  of  Pelee 
Island  who  maintained  that  the  removal  of  the  sand  and  gravel  was  causing  erosion 
of  the  shores  of  the  Inland  at  diiferent  places  to  the  injury  of  residents  of  those 
vicinities.  It  appears  that  despite  the  fact  that  the  contention  of  these  persons  had 
been  disproved  by  several  investigations  made  by  competent  engineers  of  the  Dominion 
and  Provincial  Governments  and  by  a  Judicial  decision  in  the  case  of  the  Township 
of  Pelee  et  al.  against  Homegardner  wherein  plaintiffs  had  sought  to  enjoin  con- 
tinuance of  the  operations  conducted  by  Messrs.  Ilendrickson  and  Homegardner,  the 
Legislative  Assembly  of  the  Province  of  Ontario  passed  a  bill  in  May  1920  prohibiting 
further  removal  of  sand  and  gravel  without  a  license  first  had  and  obtained  from  the 
Lieutenant  Governor  in  Council. 

In  your  note  No.  12  of  January  6,  1921,  transmitting  a  copy  of  a  communica- 
tion addressed  by  the  Lieutenant  Governor  of  Ontario  to  the  Secretary  of  State  at 
Ottawa,  you  suggested  that  since  the  case  of  the  Township  of  Pelee  et  al.  against 
Mr.  Homegardner  referred  to  above  had  been  appealed  to  and  was  being  considered 
in  the  Appellate  Division  of  the  Supreme  Court  of  Ontario,  further  consideration  of 
the  matter  should  await  the  decision  of  the  court.  The  Department  was  pleased  to 
acquiesce  in  that  suggestion.  I  am  now  informed,  however,  that  on  motion  of  the 
plaintiffs  in  this  case  the  court,  by  an  order  entered  March  3,  1921,  dismissed  the 
appeal  on  the  ground  that  since  by  the  statute  referred  to  above  (enacted  subsequent 
to  the  appeal  of  the  case)  the  acts  complained  of  by  the  plaintiffs  and  against  which 
an  injtmction  had  been  sought  were  now  forbidden,  except  when  authorized  by  a 
license,  and  since  there  was  no  indication  that  the  acts  would  be  repeated,  no  decision 
by  the  court  was  necessary.  A  copy  of  the  order  is  herewith  enclosed  for  your  further 
information. 

I  am  further  advised  that  in  response  to  an  application  made  to  the  Provincial 
authorities  by  the  American  interests,  through  their  attorneys  Messrs.  King,  Ramsey, 
Flynn  and  Pyle  for  a  li>:ense  to  remove  sand  from  their  property  the  Deputy  Min- 
ister of  Mines  stated  in  a  letter  of  March  9,  1921,  that  his  Department  was  not  dis- 
posed to  issue  such  a  license.  It  further  appears  that  a  similar  request  made  by  these 
American  interests  soon  after  the  enactment  of  the  above  mentioned  law  was  likewise 
refused.  It  therefore  seems  obvious  that  notwithstanding  the  expert  opinion  expressed 
by  competent  engineers  and  judicial  decree  t«  the  effect  that  the  operations  of  these 
American  citizens  have  not  been  responsible  for  erosion  of  the  shores  of  Pelee  Island 
they  are  not  to  be  permitted  to  exploit  their  properties. 

It  has  been  represented  to  the  Department  that  the  property  referred  to  was 
acquired  solely  for  commercial  pm-posos  i.e.,  for  use  in  building  and  construction 
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operations  and  is  not  suited  to  and  cannot  be  used  for  other  purposes;  that  relying 
upon  their  apparent  right  to  remove^ the  eand  and  gravel,  whioh  operations  it  is 
stated  had  been  going  on  for  several  years  without  interferon*.;,  large  investments  of 
more  than  half  a  million  dollars  in  capital  and  equipment  have  been  made  which  are 
now  threatened  with  great  loss  unless  some  change  in  the  attitude  of  the  Provincial 
authorities  is  brought  about.  I  cannot  believe  that  it  is  the  intention  of  the  Canadian 
authorities  arbitrarily  to  deprive  American  citizens  of  vested  rights  lawfully  acquired 
nor  to  subject  them  to  undue  hardship  by  the  suppressing  of  a  useful  enterprise. 

I  am  told  that  the  Government  of  the  Dominion  has  authority  to  disallow  Pro- 
vincial legislation  within  a  year  from  the  date  of  its  enactment,  and  that  the  time 
within  which  such  authority  may  be  exercised  in  this  ease  will  soon  expire.  In  view 
of  the  circumstances  thus  briefly  indicated  I  hope  that  the  Canadian  Government 
may  see  its  way  clear  to  take  some  action  which  will  result  in  a  settlement  mutually 
satisfactory  to  all  concerned. 

Accept,  Excellency,  the  renewed  assurances  of  my  highest  consideration. 

CHARLES  E.  HUGHES. 
His  Excellency 

The  Right  Honourable 

Sir  Auckland  Geddes,  K.C.B., 

Ambaasador  of  Great  Britain. 
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QUEBEC 

59th  VICTOEIA,    1896        /'- 

5tii  Session — 8ni  LEGisiiATURE.     •       •  '    :     =        :^ 
(Approved  27  November,  1S96) 
Department  of  Justice,  Ottawa,  20th  October,  1896. 
To  His  Exccllencjj  tits  Oovernor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  Legislature  of  the  Province  of  Quebec  in  the  fifty-ninth  year  of  Her  Majesty's 
reign  (1896),  received  from  the  Secretary  of  State  for  CJanada  on  the  aist  of  March 
last,  and  he  is  of  opinion  that  they  may  be  left  to  their  operation  without  any  obser- 
vations, with  the  exception  of  Chapters  9,  73  and  74,  which  are  the  subjects  of  a 
separate  report 

The  undersigned  recommends  that  if  this  report  be  approved,  a  copy  of  the 
same  be  sent  to  the  Lieutenant  Governor  of  the  iProvince  for  the  infornuition  of 
his  Government. 

Eespectfully  submitted, 

0.  MOWAT, 
Minister  of  Justice.  ■ 


•  (Approved  SO  November,  1896) 

Department  of  Justice,  Ottawa,  27tli  November,  1896. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the 
Province  of  Quebec,  passed  in  the  fifty-ninth  year  of  H'er  Majesty's  reign  (1896), 
assented  to  on  the  2lBt  of  December,  1895,  and  received  by  the  Secretary  of  State 
for  Canada  on  the  2lBt  of  March  last. 

Chapter  9.    "An  Act  respecting  the  Election  of  Members  of  the  Legislative 

Assembly  of  Quebec." 

Section  311  eiacts  that  every  person  shall  be  liable  to  a  penalty,  not  exceed- 
ing $2,000  and  imprisonment  for  twelve  months  in  default  of  payment,  who 
illegally  or  maliciously,  either  by  violence  or  stealth  takes  from  any  officer  or 
person  having  the  lawful  custody  thereof,  or  from  the  place  in  which  they  have 
been  deposited,  any  ballot  box,  list  of  electors  or  other  document  or  paper  pre- 
pared in  conformity  with  this  Act  or  who  illegally  or  maliciously  destroys,  injures 
or  obliterates  them,  or  who  makes  or  causes  to  be  made  any  erasure,  addition,  or 
interpolation  of  names  in  any  such  documents  or  papers,  or  aids  or  abets  in  these 
things  being  done. 

Those  provisions,  or  some  of  them,  relate  to  offences  which  are  abready  punishable 
under  the  Criminal  Code,  1892.  The  constitutionality  of  such  provisions  by  a 
Provincial  Legislature  is  on  that  account  open  to  consideration  and  doubt  but  the 
undersigned  does  not  recommend  that  the  Act  containing  them  should  be  disallowed. 
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Chapter  7;J.  "  An  Act  to  incorporate  the  Drummondville  Hydraulic  and  Manu- 
facturing Company." 

Section  2  authorizes  the  Company  to  construct  dania  alonj?  tlic  rapids  of  and 
across  the  Jtiver  Saint  Francis,  and  to  conduct  water  therefrom  by  canals  or  fiumee, 
to  construct  locks,  piers  and  other  works  on  the  river,  enter  upon  and  take  possession 
of  the  bed  and  beach  of  the  said  river  at  the  entrance  of  the  canals  or  flumes,  and 
otherwise  to  occupy  the  bed  of  the  river  and  construct  works  therein. 

Chapter  74.  "  An  Act  to  incorporate  the  Coulonge  and  Crow  River  Boom 
Company,  Limited." 

Section  0  authorizes  the  Company,  upon  payment  of  coQix)ensation  to  any  one 
injured  or  affected  thereiby,  to  construct  ov  maintain  booms,  damis,  slides,  piers, 
wharves,  or  other  works  necessary  to  facilitate  the  transmission  o^  timlber  in  the 
Coulonge  and  Crow  Eivers,  and  to  blast  and  remove  slioals  and  other  impedimenta 
and  otherwise  improve  the  navigation  and  floatibility  of  the  said  waters. 

It  has  been  pointed  out  on  several  occasions  by  preceding  Ministers  of  Justice 
in  their  reports  upon  the  legislation  of  the  various  Provinces  that  provisions  similar 
to  the  above  are  objectionable  in  so  far  as  they  relate  to  rivers  which  are  claimed  on 
behalf  of  the  Dominion  to  have  become  the  property  of  the  Dominion  under  the 
British  North  America  Act.  The  objection  has  also  been  made  that  it  is  not  within 
Provincial  authority  to  authorize  the  construction  of  works  in  navigable  water. 

The  Supreme  Court  of  Canada  has  recently  given  its  opinion  upon  certain 
questions  referred  to  that  Court  for  determination  by  Your  Excellency  in  OounciL 
Some  of  the  questions  involve  the  respective  legislative  authority  of  the  Dominion 
and  the  Provinces  with  regard  to  rivers  and  navigable  waters.  Your  Excellency's 
Government  intend  to  have  these  questions  submitted  to  the  Ju'Ucial  Committee 
of  Her  Majesty's  Privy  Council  upon  appeal,  and  pending  their  final  determina- 
tion there,  the  undersigned  considers  that  it  would  not  be  proper  to  disallow  either 
of  the  Statutes  containing  these  questionable  provisions. 

The  undersigned  recommends,  therefore,  that  none  of  the  Statutes  mentioned 
in  this  report  be  disallowed. 

The  undersigned  further  recommends  that  if  this  report  be  approved,  a  copy 
of  the  same  be  sent  to  the  Lieutenant  Governor  of  the  Province  for  the  informa- 
tion of  his  Government. 

Respectfully  submitted. 

O.  MOWAT, 

Minister  of  Justice. 


r'*     I*. 


60th   VICTORIA,    1897 

6rii  Session — 8th  Legislatuuk 
(Approved  3  Septemher,  1897) 


Department  of  Justice,  Ottawa,  25th  August,  1897. 

To  His  Excellency  the  Governor  Oeneral  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Statutes 
of  the  Province  of  Quebec,  passed  in  the  Sixtieth  year  of  Her  Ma  jester's  reign  (1897), 
and  received  by  the  Secretary  of  State  for  Canada  on  the  twenty-first  day  of  January, 
1897,  and  he  is  of  opinion  that  they  may  be  left  to  their  operation  without  any  obser- 
vations, except  Chapters  62,  77,  79  and  Chapter  48.  With  regard  to  the  last-named 
Statute,  the  undersigned  observes  that  it  provides  for  bringing  into  e£Fect,  by  means 
of  a  proclamation     of  the  Lieutenant  Governor,  a  code  of  civil  procedure  of  Ixiwer 
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Canada    which  has  Wn  drafted  by  Cmmissioners  appointed  for  that  purpose.     The 
IbTe^do'n,  if  any.  to  this  enactment  will  depend  upon  ^^^Z'^^^^^AlrrZ'- 
of  the  Code  to  which  it  refers,  which  has  not  been  printed  with  the  Statute,  or  »ub 
mitted  to  the  undersigned.     The  undersigned  will,   therefore,  withhold  any  further 
Tpon  upon  thirStatute  until  he  has  had  an  opportunity  of  considering  the  provisions 

of  the  Code  to  which  it  refers. 

Respectfully  submitted, 

^'"'•;;;;,  ■■/    --*;'■'        '•'"'::[.\'''  y^'''  :''■   '  "         O.  MOWAT,  - 

■  ^  '  '  "   ;  .  Minister  of  Justice. 


(Approved  15  November,  1807) 
Departjient  ok  jL'hTiCR,  OTTAWA,  9th  September,  1897. 


To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  Statute, 
of  the  Province  of  Quebec,  passed  in  the  Sixtieth  year  of  Her  Majesty  s  reign  (1897). 
and  received  by  the  Secretary  of  State  for  Canada  on  the  twenty-first  day  of  January, 

1897" 

Chapter  62.  "  An  Act  to  amend  and  consolidate  the  Acts  respecting  the  Incor- 
poration of  the  City  of  St.  Henri."  ..,       . 

By  Section  286  the  Council  is  empowered  to  make  By-laws  with  reference  to  a 
number  of  subjects  enumerated  in  the  sections  which  follow  among  others  to  provide 
for  the  arrest  and  punishment  of  keepers  and  inmates  of  houses  of  ill-fame  and 
gambling-houses,  and  of  vagrants.  These  are  subjects  which  concern  the  criminal 
law  and  in  respect  of  which  criminal  legislation  has  been  enacted  by  Parliament. 
The  authority  of  a  Provincial  Legislature  to  enact  provisions  covering  the  same 
ground  is,  therefore,  at  least  doubtful.  The  undersigned  does  not  consider,  however, 
that  on  that  account  the  Statute  should  be  disallowed,  seeing  that  if  the  provision 
referred  to  is  ultra  vires,  the  Courts  would  not  give  effect  to  it,  and  no  harm  will  be 
done,  so  far  as  the  undersigned  is  aware,  from  such  enactment  being  on  the  Statute- 
book  meantime.  t»  i-i  » 

Chapter  77.  "  An  Act  to  incorporate  the  North  Shore  Power  Company. 

Sections  6  and  7  profess  to  authorize  the  construction  of  works  upon  or  over 
water-courses  and  water-ways  in  the  District  of  Three  Rivers. 

Chapter  79.  "An   Act   to   incorjiorato  the  Coaticook  Electric  Light  and  Power 

Sections  6  and  7  contain  similar  provisions  with  reference  to  the  Construction  of 
works  upon  or  over  water-courses  and  streams  for  the  purposes  of  the  Company. 

AttenMon  has  heretofore  been  called  to  similar  enactments  upon  the  ground  that 
Provincial'  legislative  authority  is  doubtful  in  respect  of  rivers  and  other  waters, 
exclusive  authority  over  which  is  claimed  on  the  part  of  the  Dominion.  It  la  probable 
that  these  claims  of  conflicting  jurisdiction  will  shortly  be  settled  by  the  judgment  of 
the  Judicial  Committee  of  the  Privy  Council,  and  the  undersigned  does  not  feel  called 
upon  to  do  more  now  than  reiterate  the  objection  heretofore  stated. 

The  undersigned  recommends  that  the  Statutes  mentioned  m  this  report  be  not 
disallowed,  and  that  a  copy  of  this  report,  if  approved,  be  transmittt-d  to  the  Lieu- 
tenant Governor  of  Quebec,  for  the  information  of  his  Government. 

Respectfully  submitted,      /  , 

O.  MOWAT, 

Minister  of  Justice. 
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(Approved  20  October.  1897) 


Department  of  JusTict,  Ottawa,  14th  October,  1897. 

To  His  Excellency  the  Oovemor  General  in  Council:  ,  ■     '■  i.  -  ■■ 

The  undersigned,  referring  to  his  previous  report,  approved  by  Your  Excellency 
ia  Council  on  the  3rd  of  September  last,  relating  to  the  Statutes  of  the  Province  of 
Quebec  for  the  year  1897 — which  were  received  by  the  Secretary  of  State  for  Canada 
on  the  2l8t  January,  1897, — has  the  honour  to  report  thet,  having  examined  the  Code 
of  Civil  Procedure  of  Lower  Canada,  referred  to  in  Chapter  Forty-eight  of  the  above- 
mentioned  Statutes,  intituled,  "An  Act  respecting  tlw  Code  of  Civil  Procedure  of 
the  Province  of  Quebec,"  he  is  of  opinion  that  the  Statute  in  question  may  be  left  to 
its  operation  without  further  observations,  and  he  recommends  accordingly. 

Respectfully    submitted, 
O.  MOWAT, 

Minister    of    Justice. 
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eist   VICTOEIA,    1898 

1st  Session — 9th  Leoislatuke 
.   ,.     f     .  (Approved  9  September,  1898) 

Depaktment  of  Justice,  Ottawa,  27th  August,  1898. 
To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
Quebec,  passed  in  the  Sixty-first  year  of  Her  Majesty's  reign  (1898),  assented  to  on 
15th  January,  1898,  and  received  by  the  Secretary  of  State  for  Canada  on  26th 
Feibruary,  1898,  and  he  considers  that  these  Statutes  may  be  left  to  their  operation 
without  comment. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Govern- 
ment. 

Respectfully  submitted, 
DAVID   MILLS, 

Minister    of   Justice. 


62n(l   VIGTOSIA,    1899 

2nd  Session— 9th  LEGisLATrjUK 
(Approved  IS  November,  ^809^ 

Department  of  Oustios,  Ottawa,  11th  November,  1899. 
To  His  Excellency  the  Governor  General  in  Council:  ' 

The  undersigned  has  had  under  ccusideration  the  statutes  of  the  legislature  of  the 
province  of  Quebec,  passed  in  the  sixty-second  year  of  Her  Majesty's  reign  (1899), 
and  received  by  the  Secretary  of  State  on  28rd  March  last. 

The  undersigned  calls  special  attention  to  the  following  of  these  statutes: — 
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Chapter  23.    "  An  Act  respecting  Fisheries  and  Fishing." 

Somo  of  the  provisions  of  this  statute  sceui  to  constitute  regulations  resjM'.tiiiS 
the  mode  or  manner  of  fishing,  or  the  protection  of  fisheries,  rather  than  relating  to  tlu' 
property  in  them,  or  the  disi>osition  ther«x)f,  or  taxation. 

The  undersigned  refers  particularly  to  paragraphs  ISJS  and  13MH  to  131*4 Iv, 
inclusive  of  section  1.  It  may  he,  however,  that  tliese  provisions  can  be  properly  con- 
strued as  affecting  matters  competent  to  the  provincial  legislature,  and  of  course,  in 
so  far  as  they  may  in  their  terms  have  any  application  beyond  that,  the  courts  wouM 
liold  tliem  inoperative.  It  seems  to  be  the  general  intention  of  the  Act  to  affect  only 
those  matters  which  have  been  held  to  fall  within  provincial  jurisdiction,  and  the 
undersigned  does  not  anticipate  that  any  harm  will  come  from  leaving  the  statute  to 
its  operation. 

Chapter  43.  "  An  Act  to  amend  the  law  respecting  railways,  with  reference  to  the 
payment  of  certain  debts  incurred  in  their  construction  and  to  the  sale  of  such  rail- 
ways in    °rtain  cases." 

This  Act  provides  as  to  railway  companies  subsidized  by  the  province,  that  in  cer- 
tain cases  it  shall  be  lawful  for  the  Lieutenant  Governor  in  Council  ujMin  the  report 
of  the  Railway  Committee  of  the  E.xecutive  Council,  to  authorize  the  Commissioner  of 
Public  Works  to  cause  the  railway  and  roadbed  and  all  the  rolling  stock  and  equip- 
ment thereof  to  be  sequestrated  or  sold.  One  of  the  events  upon  which  these  jiro- 
ceedings  may  be  had  is  the  insolvency  of  the  company.  The  "Statute  proceeds  to  enact 
the  procedure  consequent  upon  such  order. 

It  is  of  course  clear  in  the  first  place  that  this  Act  can  have  no  application  to  rail- 
ways incorporated  by  the  parliament  of  Canada  or  which  have  been  declared  by  parlia- 
ment to  be  for  the  general  advantage  of  Canada,  but  assuming,  as  is  probably  the  case, 
that  the  Act  is  rot  intended  to  apply  to  any  such  company,  it  is,  in  the  opinion  of 
the  undersigned,  clearly  incompetent  to  a  provincial  legislature  to  provide  for  the 
sequestration  or  sale  of  p  company's  property,  or  the  winding-up  of  the  affairs  of  the 
company  by  reason  of  the  company's  insolvency.  The  subject  of  bankruptcy  and 
insolvency  is  specially  enumerated  as  one  within  the  exclusive  authority  of  parlia- 
ment, and  it  is  undoubted  that  subjects  within  the  exclusive  authority  of  parliament 
are  not  within  the  authority  of  a  legislature.  It  is  of  course  competent  to  the  courts 
to  give  effect  to  this  objection,  but  the  undersigned  recommends  that  the  matter  be 
called  specially  to  the  attention  of  the  government  of  the  province  so  that  a  proper 
amendment  may  be  passed  at  tlie  next  session  of  the  legislature  to  limit  the  operation 
of  this  statute  to  matters  which  are  within  provincial  jurisdict:  in. 

The  undersigned  sees  no  reason  to  comment  upon  any  of  the  other  statutes. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  province,  for  the  information  of  his  govern- 
ment. 

Respectfully  submitted,  , 

DAVID  MILLS, 

Minister  of  Justice. 


63rd  VICTOBIA,   1900 

3rd  Sebsiox — 9tii  Legislature  v  '  .T 

(Approved  29  November,  1900) 

Department  op  Justice,  Ottawa,  26  th  November,  1900. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  province  of 
Quebec,  passed  in  the  sixty-third  year  of  Her  Majesty's  reign  (1900),  and  received  by 
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the  Secretary  of  iState  for  Canada  on  12th  April  and  May  26th,  1900,  and  he  is  of 
opinion  that  these  statutes  r  Ry  be  left  to  their  operation  without  comment. 

The  undersigned  recomu;end8  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  of  Quebec  for  the  information  of  his  government. 

♦  Ke?pectfully  submitted, 

^  .,     DAVID  MILLS, 

.  -  ,  -J  ,  Minister    of   Justice. 

1    EDWARD   Vn,    1901 

1st  Session,  10th  Legislature 


(Approved  27 


June,  1901) 


Department  of  Justice,  Ottawa,  8th  June,  1901. 
To  His  Excellenc)/  the  Oovernor  General  in  Council: 

There  has  been  referred  to  the  undersigned  copy  of  a  petition  addressed  to  Your 
Excellency  by  the  Honourable  Guillaume  Alphonse  Nantel,  of  the  city  of  Montreal, 
dated  4th  ultimo,  also  copy  of  another  petition  addressed  to  Tour  Excellency  from 
Charles  Sweeney,  Esquire,  and  other  electors  of  the  province  of  Quebec,  in  both  of 
which  the  petitioners  complain  of  an  Act  passed  at  the  last  session  of  the  Legislature 
of  Quebec,  being  chapter  7.  intituled  "An  Act  to  amend  the  Quebec  Controverted 
Elections  Act,"  assented  to  on  28th  March,  1901,  and  received  by  the  Secretary  of  State 
for  Canada  on  17th  April,  1901. 

The  petitioners  pray  for  disallowance  of  the  Act  in  question  upon  the  grounds  set 
forth  in  the  petition,  copies  of  which  are  submitted  herewith. 

The  undersigned,  considering  the  grounds  alleged  by  the  petitions,  is  of  opinion 
that  the  legislation  in  question  is  intra  vires  and  that  being  so,  while  not  approving 
cf  the  legislation,  he  apprehends  that  i'.  is  not  a  case  in  which  Your  Excellency  should 
exercise  the  power  of  disallowance.  He  recommends,  therefore,  that  the  Act  be  left 
to  its  operation  and  that  ft  copy  of  this  reiiort,  if  approved,  be  transmitted  to  the 
Lieutenai)t  Governor  of  Quebec  for  the  information  of  his  government,  and  also  to 
each  of  the  petitioners. 

„      ,     ,  Humbly  submitted, 

{    ,  K.  W.  SOOTT, 

-      •  *  ,.  Acting    Minister   of  Justice. 

Translation 

To  His  Excellency  the  Eight  Honourable  Sir  Gilbert  John  Elliot  Murray- 
I^nnynmond,  Earl  of  Minto  and  Viscount  Melgund  of  Melgund,  County  of 
Forfar,  in  the  part  of  the  United  Kingdom,  Baron  Minto  of  Minto,  County  of 
Roxburg,  in  the  peerage  of  Great  Britain,  Baronet  of  Nova  Scotia;  Governor 
General  of  Canada. 

The  Petition  of  Guillaume  Alphonse  Nantel,  Barrister,  journalist,  former  Com- 
raisBioner  of  Public  Works,  of  the  City  of  Montreal, 

Respectfully  Submits: 

That  he  is  a  British  subject  and  entitled  t  the  protection  of  the  '.iww  of  the 
country,  more  especially  the  laws  of  the  Province  of  Quebec  whore  I'c  i  .lules; 

That  he  has  been  a  candidate  at  the  election  held  on  the  seventh  of  Dwember, 
1900,  in  the  electoral  district  of  Terrebonne,  Judicial   District  of  Terrebonne,  upon 
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the  renewal  by  general  election,  of  the  Legislative  Assembly  of  the  Province  of 
Quebec ; 

That  his  opponent,  F.  J.  B.  Prevoet,  barrister  of  the  town  of  St.  Jerome,  upon 
the  counting  of  the  ballot  papers  by  the  Returning  OflBcer,  was  declared  elected  by  a 
majority  of  66  votes; 

That  upon  and  after  the  recount  of  said  ballot  papers  by  the  Honoi,rable  Justice 
Henri  Taschereau,  of  the  Superior  Court  of  the  Province  of  Quebec,  the  said  Provost 
was  declared  elected  by  twenty  votes,  numerous  errors  having  been  discovred  which, 
in  pursuance  of  the  statute,  could  be  taken  into  account  by  the  Honourable  ju^^e,  and 
many  additional  errors  also,  during  said  recount  were  being  discovered,  of  which 
account  could  be  taken  only  in  the  course  of  proceedings  of  a  contestation  or  petition 
of  election  duly  instituted  and  proceeded  with; 

That  in  fact  the  Petitioner,  without  taking  into  consideration  the  ballots  unlaw- 
fully and  fraudulently  given  as  a  result  of  the  practices  of  the  said  F.  J.  B.  Prevost 
personally  and  of  his  agents,  has  reason  to  believe  that  he  has  obtained,  at  the  said 
election,  the  actual,  lawful  and  free  majority  of  the  votes  registered  at  the  different 
polls  when  said  election  was  held,  which  said  majority  should  be  increased  by  as  many 
votes  as  have  been  given  to  the  said  Prevost  as  a  result  of  his  electoral  practices  and 
those  of  his  agents ; 

That  upon  such  conviction,  the  Petitioner,  as  was  his  right,  has  attacked  the  elec- 
tion of  the  said  Prevost  by  way  of  petition  or  contestation,  setting  forth  all  the  acts 
of  corrupt  practices,  unlawfulne3S  and  corruption  which  came  to  his  knowledge  and 
which  he  conscientiously  believes  have  been  deliberately  carried  on  by  the  said  Prevost 
personally  and  by  his  agents  with  the  decided  intention  of  corrupting  the  vote  of  n 
great  number  of  voters  in  the  said  electoral  district,  of  violating  the  popular  suffrage 
and  win,  as  in  fact  he  has  apparently  won  the  said  election  through  corrupt  practices, 
unlawfulness  and  corruption; 

That  copy  of  said  petition  is  f yled  herewith  for  reference ; 

That  the  said  petition  has  been  instituted  within  the  lapse  of  time  required  by 
the  law  of  the  country,  that  is :  "  The  Quebec  controverted  Elections  Act,"  sec.  464, 
and  following,  of  the  Quebec  Revised  Statutes,  1888;  that  it  was  fyled  on  the  28tli 
day  of  January,  1901,  and  that  there  has  been  joinder  of  iseue  on  euid  petition  by  the 
produrtion  of  preliminary  objections  as  required  by  section  499  of  said  Statutes; 

That  said  petition  was  proceeded  upon  with  all  due  diligence,  and  that  if  your 
Petitioner  has  not  been  able  to  commence  trial  on  the  merits  it  was  on  account  of 
having  been  prevented  f>o  to  do  by  two  insurmountable  obotack'si,  that  i**: 

1".  The  production  of  said  preliminary  objections  which  he  had  to  <lispose  of 
before  i)roceoding  on  the  merits  (sections  .')0<>  and  501  of  said  Statutes); 

3°.  The  convocation  of  the  Legislature  in  session  for  the  14th  day  of  February, 
1901,  during  which  eession  the  petitioner  could  not  proceed — See  section  T.Wa  intro- 
duced by  the  Act  52  Victoria,  chapter  11; 

That,  moreover,  Act  52  Victoria,  chapter  11,  sec.  1,  gave  the  petitioner  a  delay 
of  eix  niontlis  to  proceed  ui)oa  tho  trial  of  said  petition,  dating  from  the  day  of  its 
presuntdtiou,  that  is  from  tli-  2(5th  of  January,  1901,  tiie  time  of  setisiou  not  to  bo 
computed  in  the  said  six  monihs.  Refer  to  same  section  of  Act  52  Vict.,  chap.  11, 
fix-.  1  ; 

That  on  March  the  28th  an  Aot  outitleil:  "An  Act  to  amund  the  Controverted 
Kk-i'tions'  Act"  was  f<aocti<ii!t:d  by  lii«  Honour  tho  liieutenant-Uovernor  of  the  Pro- 
vipitt'  of  (^ii'bee  wh'ch  aiiionf?  o'llior  provi.sions  setr*  fortli:  "  Tiio  trial  upon  tlio  merits 
of  evury  election  pjtition  now  pending'  a>«  well  as  of  any  future  petition,  must  have 
been  ■•oiionenced  within  the  three  UKuiths  which  f()ih)wed  tlu'  iiuldication,  under 
artic!"  211!  ^.i  a  e  Quebec  Election  Act,  189fi,  in  tho  Quebec  Ojlicial  Hazottc,  by  the 
C  ••'  of  the  Cro  vu  in  l!hai>eory,  of  the  notice  of  the  election  of  the  member,  if  not, 
such  petition  shall  lap«(!  aheohitely,  l»c  pereniptcd  and  become  null  and  of  no  effect." 
Said  Act  is  m^t  forth  in  cjtemo  in  the  ju(ignunt  of  Mir.  Justice  Taschereau  of  tho 
l.'ith  of  Ai)ril,  copy  of  which  ia  fyled  witli  tlic  pre  went  petition; 
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That  immedintely  after  the  prorogation  of  the  said  eeesion  of  the  Quebec  Legis- 
lature, your  Petitioner  haa  requested  the  Judge  of  the  Superior  Court  for  the  Dis- 
trict of  Terrebonne  to  apiwint  a  date  for  the  hearing  on  the  Defendant's  preliminary 
obiectione,  and  on  the  13th  of  April  the  Honourable  iMr.  Justice  Taschereau  over- 
ruled this  motion,  without  co6t«,  for  the  reaeons  mentioned  in  the  judgment  of  which 
copy  is  fyled  in  support  of  the  present  Petition ; 

That  on  the  same  day,  thirteenth  of  April,  the  Defendant  presented  a  motion 
under  the  Act  sanctioned  on  the  28th  of  March  then  proceeding,  to  the  effect  of 
hayiner  said  petition  ordered  to  be  declared  lapsed,  perempfa^d,  null  and  of  no  effect, 
and  be  consequently  dismissed  with  costs : 

That  on  April  20  the  Honourable  Mr.  Justice  Taechereau  rendered  judgment 
setting  forth  that  the  Court  was  "  di^iseized,  to  all  intents  and  purposes,  of  tb"^  said 
Petition  of  election,  such  petition  being  lapsed,  pre-empted,  null  and  of  no  etioct  by 
the  very  force  of  the  law,"  as  appears  in  like  manner  in  said  judgment  of  which  copy 
is  herewith  fyled;  ' 

That  under  the  Act.  2»  Vict.,  chap.  10,  s.  14,  the  said  F.  J.  B.  Prevost  could 
neither  sit  nor  vote  at  the  Tx^gislative  Assembly  during  the  last  session,  unless  he  had 
previously,  in  presence  of  the  Clerk  of  the  Legislative  Assembly,  taken  the  following 
oath:  "1  swear  that  in  the  organization,  the  conduct  and  the  holding  of  the  election 
as  a  result  of  which  I  became  a  member  of  the  Legislative  Assembly  of  Quebec,  I 
have  not  committed  any  electoral  practice  prohibited  by  the  Election  Act  of  Quebec, 
1895,  nor  given  my  consent  that  such  practice  be  committed  by  any  of  my  apents 
or  by  whomsoever  it  may  in  my  interest,  nor  have  I  participated  pereonally  in  any 
Buch  practice;  that  I  have  done  nothing  to  delay  the  pending  trial  against  me;  that 
I  have  not  engaged  in,  commenced  nor  entered  upon  any  agreement  or  arrangement, 
directly  or  indirectly,  under  which  the  said  petition  of  election  should  be  discon- 
tinued, suspended  or  settled  in  any  manner  whatsoever,  and  the  trial  and  hearing  of 
said  petition  be  carried  on  in  the  ordinary  course  of  the  law.    And  I  have  signed '" : 

That  under  the  same  section,  the  Speaker  should  forthwith  have  transmitted  to 
the  Prothonotary  of  the  Superior  Court  a  reiort  setting  forth  that  said  OF.  J.  Ti. 
Pr6vost  had  iaken  the  required  oath,  and  that  paid  report  should  form  part  of  tlio 
record  in  the  case; 

That  the  said  F.  J.  B.  Prevost,  although  he  has  been  sitting  and  voting  during 
the^last  Bpsaion  of  the  Legislative  Assembly  of  Quebec,  has  not  given  any  such  oath ; 

Your  Petitioner  humbly  requests  Your  Excellency,  the  (lovornor  Gleneral  in 
Council,  that  the  said  Act  be  disallowed  for  the  following  reasons  of  public  and 
private  order: — 

1°.  The  said  Act  deprives  Your  Petitioner  of  the  right  of  contesting,  by  way  of 
petition,  an  election  voidable  through  falsity,  unlawfulness  and  corruption. 

Now,  said  right  of  petition  against  such  an  election  has  been  considered,  from 
time  immemorial,  as  inherent  and  essential  to  parliamentary  syst^^m  for  the  giuirantee 
of  the  liberty,  the  truthfulness  and  the  sincerity  of  suffrage  as  well  as  for  the  guarantee 
of  the  indepondance  of  popular  Chambers. 

To  enquire  into  the  holding  of  election  is  one  of  the  prerogatives  of  the  Commons 
of  which  the  latter  have  divested  themselves,  regretfully,  to  have  them  assumed,  first 
by  committees,  and  then  by  the  Courts — not  in  order  to  put  an  end  to  election  con- 
testations, but  to  giuirantee  the  carrying  on  thereof  with  more  care  and  independence 
of  the  influences  of  the  political  parties. 

2°.  Because  the  said  Act  abolishes  the  action  of  Courts  to  substitute  therefor  the 
fiiuil  decision  of  the  Legislative  iwwer.  The  liegie'aturc,  in  this  case,  renders  a  judg- 
ment, but  does  not  enact  a  Law  to  bo  construiHl  by  judges  of  the  (^ourts  wl-o  are 
thoroughly  infornn-d  by  the  evidence  and  the  documents  which  constitute  the  record 
of  the  case. 

Said  Act  creHtos  an  actual  state  of  nnarcliy  in  so  far  as  it  shackles  the  propter 
judges  and  vest  in  the  Legislative  authorities  a  power  of  which  they  have  divested 
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themaelves,  and  which  can  be  exercised  only  by  information  furnished  through  inquest 
and  the  production  of  papers,  documents,  etc,,  etc. 

It  deprives  private  individuals  of  one  of  those  British  liberties  which  are  con- 
sidered primordial,  the  liberty  of  appearing  before  the  Courts  established  for  the 
remedial  of  grievances  which  are  all  the  more  important  that  they  involve  political 
as  well  as  private  interests ; 

It  is  contrary  to  all  principles  of  sound  legislation  for  the  following  reasons:— 
a.  It  sets  aside  a  case  pending  before  the  Courts,  and  disposes  of  the  same  in  an 
arbitrary  manner  without  the  hearing  of  witnesses  and  the  production  of  documents 
at  the  inquest. 

<  h.  It  casts  aside,  by  its  retroactive  cflfect,  the  rights  attributed  to  your  Petitioner 
under  laws  existing  at  the  time  of  said  election  and  of  the  institution  of  the  contesta- 
tion thereof,  without  the  least  compensation  whatever,  which  is  contrary  to  all  notion 
of  equity  and  common  law. 

3°.  It  is  immoral  in  so  far  as  it  absolves  all  cases  of  corruption  which  are  charged 
against  the  Defendant  Prevost  and  his  recognized  agents;  it  rehabilitates  them  with- 
out a  judgment  from  the  Court,  and  it  declares  null  and  void  any  enqr'.i-y  into  electoral 
and  corrupt  practices  charged  against  him  and  such  agents.  It  casts  aside,  m  iike 
manner,  at  the  end  of  a  session,  penalties  incurred  from  the  very  beginnmg  of  such 
session  by  those  members  who  have  been  declared  elected  but  whose  election  was 
controverted  and  who  should,  prior  to  sitting  and  voting  in  Parliament,  have  given 
the  oath  prescribed  by  the  Act  59.  Vict.  Chap.  10,  sec.  14,  as  aforesaid. 

4°.  It  is  contrary  to  public  order  and  to  every  notion  of  legislation  in  so  far  as  it 
enacts  a  prescription  of  three  months  which  became  acquired  in  favour  of  the  said 
F,  J.  B.  Prevost  on  the  very  day  of  the  sanctioning  of  the  Act,  and  causes  the  delays 
of  prescription  to  be  computed,  not  from  the  date  of  the  pre?'.'ntation  of  the  petition. 
as  provided  for  by  the  Act,  52  Vict.,  Chap.  11,  sec.  1,  but  from  tlie  day  of  the  Procla- 
mation of  the  member  in  the  Official  Oazette; 

5°.  That  said  Act  has  practically,  towards  the  Petitioner,  the  eiiect  of  a  private 
Bill  of  which  notice  has  never  been  given,  although  he  is  affected  in  his  personal 
property  in  so  far  as  he  will  be  compelled  to  pay  his  own  costs,  and  although,  through 
no  fault  of  his  own,  he  has  incurred  neither  prescription,  peremption  nor  forfeituris 

Wherefore  Your  Petitioner  humbly  requests  Your  Excellency  to  take  his  present 
Petition  into  consideration,  and  to  disallow  the  Bill  sanctioned  on  the  28th  of  March, 
1901,  by  His  Ilonoiir  the  Lieutenant  Governor  of  the  Province  of  Quebec,  bearmg  No. 
162  and  entitled  "  An  Act  to  amend  the  Controverted  Elections'  Act;"  and  that  such 
disavowal  be  given  within  such  a  delay  as  to  allow  your  Petitioner  to  proceed  in  the 
trie '  ,,r  a?..d  Petition,  that  is,  within  the  delays  provided  for  by  the  Act,  r,2  Vict.,  Chap. 

r,  3. 1. 


.^ari  Your  Petitioner  shall  not  cease  to  pray. 
M<-..'u;ai„  May  4,  1901. 


Q.    A.    NANTEL. 


fo  His  Ei:cdlencu  the  Right  Honourable  .%•  Gilhevt  John  FAIW.  Karl  of  Minto, 
Oovemor  General  of  Canada. 

The  undersigned  petitlonei-e,  representing  the  eentimentfi  of  a  lur^e  part  of  the 
"lectors  of  the  Province  of  Quebec,  linve  the  honour  to  represent ; 

That  the  i^eneral  elections  in  the  said  Province  took  place  on  tho  7th  day  ot 
'iAt.f'mhi^f,  1900. 


1 


^ljJ^l,l,.J!<|J§JIJ! 


i 


fT 


224 


QUEBEC 


:\''i 


That  they  were  lield  under  the  then  existing  laws,  which  prescribed  the  formali- 
tire  to  be  observed  in  their  enforcement  and  the  penalties  attached  to  their  infringe- 
ment. 

That  at  said  election  the  Honourable  M.  F.  Hackett  of  St^nstead  and  Mr.  M.  B. 
Lovell  were  opposinfr  candidates  for  representing  the  County  of  Stanetead  in  the 
Legislative  Assembly  of  the  said  Province.  ^ 

That  at  that  election  the  said  Lovell  was  declared  elected. 

That  within  the  time  prescribed  by  the  laws  of  the  said  Province,  hia  election 
was  protested,  and  asked  to  be  set  aside  on  the  grounds  of  unlawful  and  cornipt  acts, 
by  himself  and  through  his  agents. 

That  the  petitioner  (Mr.  Charles  Sweeney)  of  Hatley,  in  said  County,  used  due 
diligence  in  the  prcsecution  of  the  case;  but  was  delayed  and  obstructed  by  the 
defendant  who  presented  to  the  Court  various  objections  and  exceptions  to  the  pro- 
ceedings, which  were  argued  before  his  honour  Judge  Lemieux,  who  after  dne  con- 
sideration, which  consumed  some  time,  set  aside  the  preliminary  objections  as 
unfounded  in  law. 

Owing  to  this  delay — for  which  the  petitioner  was  not  responsible — and  the  con- 
vocation of  the  Legislative  Assembl.v — during  the  ses^'./..  of  which  the  contestation 
had  to  be  suspended  in  conformity  with  the  law,  Vic*  iia  52,  Chapter  II,  Article  576a, 
which  provides  that  a  member  cannot  be  proceedra  against  while  the  Parliament  to 
which  he  belongs  is  in  session,  a  nde  it  impossible  to  complete  the  trial  and  obtain 
judgment  within  the  time  pre^  '  '  y  the  Act  passed  at  the  last  session  of  the 
Legislature   of   the   said    Province  }uobec,   which   declares   "Absolutdy  lapsed, 

pre-empted,  null  and  of  no  effect  ti-  'cction  petitiona  on  trial  upon  merits  which 
should  have  been  recognized  within  three  months  following  the  pulblication  in  the 
official  Gazette  of  the  election." 

By  the  passing  of  this  obnoxious  Act  in  the  very  last  days  of  the  session,  with- 
out notice,  without  discussion,  and  without  giving  the  people  an  opportunity  to 
express  their  sentiments  of  disapproval;  is  considered  an  indefensible  Act  degrading 
to  the  character  of  the  Legislature  which  perpetrated  it.  The  petition  against  the 
jinid  LovoH'fi  election  has  been  dismissed  by  his  honour  Judge  Lemieux,  following 
the  judgment  of  his  honour  Judge  Trschereau  in  the  Terrebonne  County  election 
protest,  in  which  the  Honourable  G.  A.  Nantel  was  petitioner,  not  on  the  merits  of 
the  cases,  but  on  account  of  the  "Act"  referred  to,  thus  leaving  the  costs  on  the 
innocent  petitioners,  while  those  who  were  chargcKl  with  the  violation  of  the  law  go 
free. 

The  foregoing  oases  arc  cited  in  order  to  bring  to  Your  Excellency's  notice  the 
result  and  the  practical  effect  of  the  Act  complained  of. 

Your  petitioners  therefore  humbly  approach  Your  Excellency  and  respectfully 
ask  Your  Excellency  to  exercise  your  prerogative  rights  and  disallow  the  Act  in  ques- 
tion for  the  following  amongst  many  good  and  sufficient  reasons: 

This  "Act"  practically  deprives  petitioners  of  the  power  to  successfully  prose- 
cute and  punish  those  guilty  of  fraudulent  und  corrupt  acts  in  election  matters. 

The  right  to  petition  against  those  guilty  of  securing  their  election  by  unlawful 
and  corrupt  means,  has  he<'n  considereil  from  time  to  time  immemorial  as  inherent 
and  essential  to  good  and  wholesome  parliamentary  government.  This  law  deprives 
the  people  of  one  of  tlieir  itrerogative  rights,  i.e.,  to  inquire  into  the  way  elections 
are  carried,  and  to  secure  tiie  punishment  of  the  guilty.  Your  petitioners  respect- 
fully submit  that  Legislatures  should  not  shield  those  guilty  of  corrupt  acts,  by  pre- 
venting the  contestation  of  elections;  but  should  provide  for  their  continuation,  and 
make  them  as  independent  as  poseihle  from  the  influence  of  political  parties. 

This  "Act"  l)y  il.s  retroactive  effect  suppresses  the  action  of  the  Courts,  and 
substitutwi  legislative  power  in  their  place. 

It  is  contrary  to  the  principles  of  S4)und  legislation. 
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It  confin«8  the  time  within  unreasonable  and  impossible  limits,  suppresses  and 
puts  out  of  court,  cases  not  concludetl  and  which  could  not  be  concluded  in  the  time 
prescribed ;  and  without  providinpr  for  any  compensation  to  the  petitioners  for  costs 
which  have  betm  incurred,  and  who  had  proceeded  legally  under  the  laws  that  existed, 
at  the  time  the  prosecution  commenced,  which  is  a  violation  of  individual  and  personal 
rights,  and  contrary  to  all  ideas  of  British  justice. 

Your  petitioners  would  further  submit  that  the  Palladium  of  our  rights  and 
liberties  is  a  pure  Bidlot  Box.  and  that  it  is  necessary  to  good  order  and  government, 
to  throw  around  it  all  possible  safeguards,  which  will  conduce  to  making  it  the  exponent 
of  the  honest  and  patriotic  sentiments  of  our  people,  uninfluenced  by  mercenary  or 
political  considerations  or  motives,  on  the  part  of  designing  men. 

This  Act  removes  the  barriers  and  obstacles,  calculated  to  restrain,  and  keep  within 
due  bounds,  the  iinlawful  tendencies  of  office  seekers,  who  are  governed  more  by  per- 
sonal, than  by  public  considerations. 

By  the  passing  of  this  "  Act"  tlie  standard  of  policical  morality  will  be  lowered, 
the  demoralization  of  the  electorate  will  be  increased,  the  will  of  loyal,  honest  and 
patriotic  citizens  will  be  tlnvarted ;  and  the  deterioration  of  the  honour  and  respect  for 
our  legislatures  will  ensue. 

Your  petitioners  therefore,  humbly  pray,  that  your  Excellency  will  take  the  fore- 
going into  consideration,  and  disallow  the  Act  sanctioned  by  the  Lieutenant  Governor 
of  the  Province  of  Quebec;  entitled  "Law  amending  the  law  concerning  contested 
elections."  And  that  this  disallowance  be  given  in  such  a  way  as  to  permit  the 
petitioners  to  proceed  with  their  petitions  under  52  Vict.,  Chapter  11,  section  1. 

And  your  petitioners  as  in  duty  bound  will  ever  pray,  etc.,  etc. 

Chas.  Sweeney,  V.  11.  .Tones,  M.D.,  H.  F.  Pope, 

J.  D.  Morrison,  II.  W.  Perry,  F.  O.  Webster, 

W.  II.  St.  Pierre,  President  E.T.C. 

Association  County  of  Stanstead-Coaticooke. 

N.  Verret,  L.  B.  Murphy,  S.  R.  Buckland, 

A.  H.  Moore,  M.  T.  Ilackett. 

Stanstrad  County,  May  17,  1901. 


Maqog,  May  22,  1901. 
F.  D.  Monk,  Esq.,  M.P.,  *     ' 

Ottawa,  Canada. 

We,  the  undersigned,  have  seen  the  copy  of  a  petition  to  His  Excellency  the 
Governor  General  of  Canada,  asking  (for  various  reasons)  his  disallowance  of  an  Act 
passed  by  the  Legislature  of  the  Province  of  Quebec,  at  its  last  session  entitled  "  An 
Act  amending  the  law  concerning  contested  elections." 

Believing  that  Act  to  bo  unwise,  imjust  and  a  menace  to  the  rights  and  liberties 
of  the  people,  we  desire  to  have  our  names  appended  to  said  petition.  And  we  hereby 
authorize  you  to  sign  said  petition  for  us. 

E.  II.  QUILBERT,  Mayor,  Town  of  Magog. 
N.  C.  GENDRON,  Councillor,  Town  of  Magog. 
E.  P.  OLIVIER,  Bank  Manager  .yf  E.  T.  Bank. 
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(Approved  £5  January,  1902) 

DEPAETMHaJT  OF  JuSTICE,  06061111)61  81st,  1901. 

These  statutes  were  received  by  the  Secretary  of  State  for  Canada  on  I7th  AprU 
last. 

Chapter  7.  "  An  Act  to  amend  the  Quebec  Controverted  Elections  Act,"  was  the 
subject  of  a  report  to  Your  Excellency,  dated  8th  June  last,  by  the  then  acting  minis- 
ter of  Justice.  The  other  statutes  contained  in  this  volume  may  be  left  to  their  opera- 
tion without  comment. 

Humbly  submitted, 
;  •  DAVID  MILLS, 

Minister   of   Justice. 


2   EDWARD   Vn,    1902 

2xD  Session,  10th  Legislature 
{Approved  12  December,  1902) 

Department  of  Justice,  November  24th,  1902. 

These  Acts  were  received  by  the  Secretary  of  State  for  Canada  on  9th  April  last. 
They  may  be  left  to  their  operation  without  comment. 

Humbly  submitted, 

C.  FITZPATRIQK, 

Minister  of  Justice. 
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3  EDWARD  VU,    1903 

3rd  Session,  IOth  Legislature 
(Approved  ,''5  January',  190^) 

Department  of  Justice,  January  8th,  1904. 

3  Edward  VII— received  by  the  Secretary  of  State  for  Canada  on  13th  May,  1903. 

The  undersigned  sees  no  occabion  at  present  to  comment  upon  any  of  those 
statutes,  except  chapter  48,  intituled:  "An  Act  respecting  the  liquidation  of  non- 
commercial companies  and  corporations." 

This  Act  provides  that  non-commercial  joint  stock  corporations  or  companies, 
which  have  ceased  payment,  may  be  placed  in  liquidation  on  the  application  of  any 
unsecured  creditor.  Such  legislation  appears  to  the  undersigned  to  partake  of  the 
quality  of  bankruptcy  and  insolvency,  and  is  for  that  reason  objectionable.  It  would, 
however,  be  convenient  for  the  courts  to  give  effect  to  this  point  if  raised  by  parties 
concerned,  and  the  undersigned  does  not  consider  it  necessary  therefore  to  'erommend 
disallowance. 

Humbly  submitted, 

0.  FITZPATRICK, 

Minister  of  Justice. 
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4  EDWARD   Vn,    1904 

Government  House,  Quebec,  6tli  June,  1904. 

Sir— I  have  the  honour  to  report  to  His  Excellency  the  Governor  General  in 
Council  that  I  "have  reserved,  for  the  signification  of  His  Excellencj's  pleasure,  a  Bill 
intituled:  "An  Act  to  amend  article  .599  of  the  Code  of  Civil  Procedure." 

My  reason  for  reserving  this  Bill  was  that  the  words  "  or  exercising  their  functions 
and  offices  in  the  province,"  which  constitute  the  amendment  to  the  existing  law,  might 
be  construed  as  rendering  liable  to  seizure  the  salaries  of  pmblic  officers  appointed  by 
the  federal  government  and  might  be  considered  as  an  infringement  on  the  legislative 
power  of  tihe  Dominion  Parliament. 

I  have  the  honour  to  be,  sir,    '  - 

Your  obedient  servant,  <  ' 

L.  A.  JETTE, 

Lieutenant-Governor  of  the  Province  of  Queiec. 

The  Honourable  the  Secretary  of  State, 
Ottawa. 
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(Approved  November  16,  100 J/.) 

Department  of  Justick,  Ottawa,  October  29th,  1904. 

To  11  is  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  a  Bill,  No.  146,  intituled  "An  Act 
to  amend  Article  599  of  the  Code  of  Civil  Procedure,"  passed  by  the  Legislative 
Council  and  Assembly  of  Quebec  during  the  last  session  (1904),  and  reserved  by  the 
Lieutenant  Governor  of  the  province  for  Your  Excellency's  pleasure. 

The  Bill  amends  paragraph  9  of  article  599  of  the  Code  of  Civil  Procedure  by 
striking  out  the  first  clause  and  substituting  therefor  the  words  "  Salaries  of  public 
officers,  with  the  exception  of  those  of  puhlic  officers  whether  permanent  or  not  of  the 
province  (or  exercising  their  functions  and  offices  in  the  province)  which  are  seizable 

for." 

•  The  Lieutenant  Governor  reports  that  his  reason  for  reserving  tlhis  Bill  was  that 
the  words  "  or  exercising  their  functions  and  offices  in  the  province  "  which  constitute 
the  amendment  to  the  existing  law,  might  be  construed  as  rendering  liable  to  seizure 
the  salaries  of  public  officers  appointed  by  the  Federal  Government,  and  might  be 
considered  as  an  infringement  on  the  Isgisilative  power  of  the  Dominion  parliament. 

The  undersigned  considers  that  the  reasons  stated  by  the  Lieutenant  Governor  for 
reserving  the  Bill  are  such  as  to  demonstrate  that  the  Bill  should  not  receive  effect 
at  the  hands  of  Your  Excellency's  Government,  and  he  recommends,  therefore,  that 
no  action  be  taken  on  the  said  reserved  Bill.  He  further  recommends  that  a  copy  of 
this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  Quebec  for  hia 
information. 

Humbly  submitted, 

C.  FITZPATBJlCK, 

Minister  of  Justice. 
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(Approved  16  November,  190^.) 

Department  of  Justick,  Ottawa,  29tli  October,  1904. 
To  His  Excellimcy  the  Oovemor  Oeneral  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  ou  the  statutes  of  the  several 
provinces,  passed  at  the  last  sessions  of  the  legislatures  thereof  (1904),  as  follows:— 

Quebec,  4  Edward  VII.— received  by  the  Secretary  of  State  on  15th  June,  1904. 
These  statutes  may  be  left  to  their  operation  without  comment,  except: — 
Chapter  93,  intituled  "  An  Act  respecting  the  Toronto  General  Trusts  Corpora- 
tion," by.  which  the  corporation,  feeing  a  body  corporate  under  the  laws  of  the  province 
of  Ontario,  and  having  its  head  office  in  the  city  of  Toronto,  la  authorized  to  carry  on 
business  in  the  province  of.  Quebec.  Further  powers  are  also  conferred  upon  the 
corporation. 

This  Act  is,  in  the  opinion  of  the  undersigned,  objectionable  for  reasons  which 
have  been  heretofore  stated. 

Tho  undorsiguod  is  not  prepared  to  admit  that  a  local  legislature,  in  the  execution 
of  its  authority  to  incorporate  companie.s  with  provincial  objects,  or  in  the  execution 
of  any  other  authority,  can  confer  upon  a  company  incorporated  by  another  province, 
powers  which,  if  in  terms  conferred  by  the  incorporating  province,  would  not  fall 
within  the  description  of  provincial  objects.  Upon  former  occasions  it  has  be»in 
deemed  sufficient  to  call  attention  to  objections  of  this  character  leaving  them  for  the 
determination  of  the  courts  when  they  arise,  and  the  undersigned  considers  that  the 
public  interest  will  be  served  by  following  the  same  course  in  the  present  case. 
*♦***»♦*«*» 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  so  far  as  it 
relates  to  each  province,  shall  be  communicated  to  the  Lieutenant  Governor  of  the 
province. 

Humbly  submitted, 

C.  FITZPATRICK, 

Minister  of  Justice. 


5   EDWARD   Vn,    1905 

(Transferred  to  Minister  of  Justice,  July  16,  1905.) 


The  Right  Hon.  (Sir  Richard  CartWrioht, 

Minister  of  Trade  and  Commerce, 
Ottawa,  Ont, 


Toronto,  14th  July,  1905. 


8iH, — The  following  amendments  have  recently  teen  made  to  article  239  of  the 
Quebec  License  Law: — 

"  Any  person  not  residing  in  the  province,  who  is  desirous  of  acting  as  a  commer- 
cial traveiller,  by  soliciting  or  taking  orders  for  or  selling  goods,  wares  or  merchandise, 
other  than  intoxicating  liquors,  or  by  advertising  or  offering  such  goods  for  sale,  by 
sample  catalogue  or  price  list,  for  a  person,  firm  or  corporation  having  no  place  of 
business  in  Canada,  shall  first  ohtain  a  license  therefor  from  the  collector  of  provincial 
revenue  for  the  district  in  which  he  begins  his  operations  in  the  province. 

"  Such  license  is,  subject  to  article  9  of  this  Act,  granted  for  one  year,  and  expires 
on  the  first  day  of  the  month  of  May  subsequent  to  its  iaeue. 
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'  for  each  license  for  a  pcr.soii  not  residing  in  the  province  to  act  as  a  conunercinl 
iruve'ller  by  soliciting  or  taking  orders  for,  or  selling  goods,  war^s  or  merchandise, 
I  ther  than  intoxicating  liquors,  or  l.y  advertising  or  offering  such  goods  for  sale,  by 
sample,  catalogue  or  price  list,  for  a  percjou,  firm  or  corporation  having  no  place  of 
business  in  Canada,  three  hundred  dollars." 

I  represent  a  firm  whose  headquarters  are  in  England  ibut  who  employ  me  to  look 
fiftcr  their  business  here  in  Canada.  The  office  which  I  occupy  in  Toronto  may  or  may 
not  'be  termed  a  place  of  business  for  the  firm  I  represent,  but  if  it  is  not  termed  n 
place  of  business  for  this  firm  T  am  debarred  from  soliciting  in  tihe  province  of  Quebe<; 
any  orders  for  this  firm  unless  I  pay  the  sum  of  $300. 

A  person  living  in  the  province  of  Quebec  has  bonftM-red  upon  him  the  privilege 
of  representing  any  firm  in  Great  Britain  on  payment  of  municipal  taxes  and  a 
business  tax  whicli  amount  to  about  twenty  or  twenty -five  dollars.  It  seems  to  me  an 
outrage  that  I,  a  citizen  of  the  Dominion  of  Canada,  not  happening  to  be  a  resident  of 
the  province  of  Quebec,  cannot  go  into  the  city  of  Montreal  and  solicit  orders  for  any 
of  my  principals  even  if  I  offer  to  pay  the  municipal  tax  and  the  business  tax  t'ne  sam*^ 
as  is  levied  upon  an  agent  residing  in  the  .province  of  Quebec.  In  my  opinion  such 
legislation  is  not  within  the  power  of  any  local  legislature. 

I  am  further  advised  that  if  a  person  is  not  a  resident  of  the  iirovince  of  Quebec 
and  happens  to  represent,  say,  ten  firms  whose  headquarters  are  in  Great  Britain  but 
who  have  no  place  of  business  in  the  Dominion  of  Canada,  the  Government  claim 
that  they  are  entitled  to  collect  $300  for  each  and  every  firm  so  represented.  This 
would  make  $3,000.     Surely  such  a  claim  cannot  be  legal. 

I  beg  to  ask  for  a  reply  at  your  earliest  convenience,  and  that  you  Avill  let  me  know 
what  action  the  Government,  if  any,  intend  to  take  in  the  matter. 

Yours  truly, 

A.  J.  ROBERTSON, 


The  Honourable  the  Minister  of  Justice,  Ottawa,  Oni.:  -  :■;  ,• 

Toronto.  Canada,  ITth  .hily,  1905. 

Sm,— On  the  14th  inst.  I  took  the  liberty  of  inclosing  a  communication  to  the 
Right  Hon.  the  ^iinister  of  Trade  and  Commerce,  and  I  beg  to  inclose  to  you  a  copy 
of  this  letter.  The  Honourable  Minister  informed  me  that  the  communication  had 
been  transferred  to  your  department,  and  I  shall  feel  obliged  if  you  could  let  me  have 
an  immediate  reply  ,a3  I  am  desirous  of  proceeding  to  Montreal  and  do  not  wish  to  be 
mulcted  in  a  tax  of  $300,  where  I  believe  the  tax  to  be  ultra  vires  of  the  provincial 
parliament. 

I  may  mention  that  there  are  a  number  of  people  in  Toronto  vitally  interested  in 
tliis  question  and  with  some  of  them  the  delay  in  action  by  the  Dominion  Government 
will  mean  a  very  heavy  loss.  Surely  it  cannot  be  possible  that  a  citizen  of  the  Domin- 
ion in  the  prosecution  of  his  business  cannot  enter  the  province  of  Quebec  \  'ithout- 
being  subject  to  this  enormous  impost  above  and  beyond  what  the  citizen  living  in  the 
province  of  Quebec  has  to  pay. 

Yours  truly, 

A.  J.  ROBERTSON. 


Dei'autment  ok  JusTicK,  Ottawa,  18th  July,  1906. 

Sir, — Your  letter  of  the  14th  instant  respecting  tlie  amendments  recently  made  to 
the  Quebec  License  law  has  been  transferred  to  the  Minister  of  Justice  by  Sir  Richard 
Cartwright.  I  am  directed  by  the  Minister  of  Justice  to  inform  you  that  while,  of 
course,  he  cannot  undertake  to  advise  you  whether  your  office  at  Toronto  U  a  place 
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of  hasmoss  in  Canada  of  the  firms  for  wliom  you  act  as  agent  within  the,  meaning  of 
the  amendment  to  the  Quebec  Act,  the  other  point,  i.e„  whether  the  amending  stntuto 
ia  within  the  powers  of  the  Quebec  Legislature  to  pass,  will  receive  the  Minister's 
moat  careful  attention  when  the  question  of  the  validity  of  the  Act  cornea  to  bo 
considered. 

I  am,  air. 

Your  obedient  servant, 


J.  J.  Robertson',  Esq., 
Agent, 

Toronto,  Ont. 


A.  POWER, 

Acting  D.  M.  J. 


Hon.    ChAS.    FlTZPATRICK, 

Minister  of  Justice. 
Ottawa. 


Toronto,  July  18,  190.5. 


Dear  Sir, — On  July  5th,  I  wrote  the  Hon.  Minister  of  Trade  and  Commerce 
regarding  the  tax  on  commercial  travellers  both  in  the  Province  of  British  Columbia 
and  the  recent  Act  passed  by  the  Legislature  of  the  Province  of  Quebec.  I  received 
a  reply  July  Gth  acknowledging  receipt  of  same  and  advising  that  a  copy  of  my  letter 
had  been  forwarded  to  the  Department  of  Justice.  On  July  14th,  I  again  wroto  the 
Hon.  Minister  of  Trade  and  Commerce  on  the  same  matter  and  received  his  reply  of 
the  15th  that  the  letter  had  been  transferred  to  your  department  and  advising  us  to 
take  the  matter  up  with  you.  Referring  to  both  these  letters,  I  trust  you  will  be  able 
to  go  into  this  matter  at  once  and  give  it  your  earnest  consideration.  As  representing 
an  association  of  seven  thousand  members,  we  are  very  vitally  interested  in  having 
taxes  which  are  barriers  to  trade  and  commerce  removed,  I  may  say  that  the  Com- 
mercial Travellers'  Associations  of  Canada  with  fully  sixteen  thousand  members,  and 
they  are  all  on  record  as  protesting  against  taxes  of  this  kind. 

The  matter  is  most  urgent  as  we  understand  that  the  Province  of  Quebec  is  now 
enforcing  the  Act  and  collecting  a  tax  of  $300  from  each  traveller  not  a  resident  of 
the  Province  of  Quebec  for  each  house  he  solicits  business  for  not  having  a  place  of 
business  in  Canada.  We  understand  that  having  an  office,  paying  a  large  rent  for 
same,  having  a  staff  of  clerks,  carrying  a  large  lot  of  samples,  but  not  actually 
carrying  and  delivering  stock,  is  not  considered  a  place  of  bueiness  in  Canada.  No 
doubt  this  is  a  busy  time  with  you  on  account  of  the  House  so  near  closing,  but  I 
trust  that  you  will  see  the  importance  of  treating  with  this  matter  at  once. 

Awaiting  your  reply,  I  have  the  honour  to  be, 

Yours  truly, 

T.  McQuillan, 

President, 


Department  op  Justice,  Ottawa,  19th  July,  J905. 

Sir, — I  am  directed  by  the  Minister  of  Justice  to  acknowledige  recv^ipt  of  jour 
letter  of  18th  instant,  with  reference  to  an  Act  recently  passed  by  the  legislature  of 
Quebec,  imposing  a  license  fee  of  $300  on  commercial  travellers. 

In  reply,  I  beg  to  say  that  the  government  haa  until  the  2nd  June,  1906,  to  con- 
sider the  question  of  disallowance.  Until  the  matter  is  laid  before  His  Excellency 
the  Governor  General  in  Council  in  connection  with  the  question  whether  or  not  the 
Act  should  be  disallowed,  it  would  not  be  proper  for  this  department  to  express  an 
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opinion  ns  to  its  provisions,  T  may  say,  howovor.  tl-'.t  the  question  of  the  validity  of 
the  Act  will  rcoeivf  tlip  earliest  possible  considera      n. 

I  have  the  honour  to  bo,  sir, 

Your  obedient  servant, 

A.  POWER, 
A  cting  Deputy  Minister  of  Justice. 

T.  McQuiLLAM,  Esq., 

President,  Commercial  Travellers'  Association  of  Canada,  , 

Toronto.  . ,  ;  ; 

(Transferred  ly  Minister  of  Trade  and  Commerce  to  Minister  of  Justice,  »k  July. 

1905.) 

39  'and  40  Central  House,  Ohristchurch  Buildinos, 
-  Birmingham,  11th  July,  1905. 

The  Rt.  Hon.  Sir  R.  J.  Cartwrioht,  G.C.M.G.,  P.O., 
Minister  of  Trade  and  Commerce, 
Ottawa. 

Sir,— I  am  being  inundated  with  letters  from  various  firms  doing  business  in 
Canada' as  to  the  effect  of  the  law  passed  by  the  Quebec  Legislature  imposing  a  tax  of 
£60  on  commercial  travellers  doing  business  there.  Many  firms  in  Great  Britain  have 
gone  to  considerable  expense  sending  out  travellers  to  Canada  for  the  purpose  of 
opening  up  business,  and  this,  more  especially  with  firms  who  have  not  done  any 
business,  means  the  closing  up  of  all  business  in  Montreal  and  Quebec.  It  is  not 
for  me  to  make  any  comment  on  this  tax,  but  undoubtedly  it  is  giving  cause  for  a 
great  deal  of  irritation  in  business  circles. 

I  have  the  honour  to  be,  sir. 

Your   obedient  servant, 

P.  B.  BALL, 
Commercial  Agent  at  Jiirmingham. 

"  Commercial  Agency  Service." 


1 


(Transferred  hy  Minister  of  Trade  and  Comvierce  to  Minister  of  Justice.  '37  Septem- 
ber, 1905) 

17  Victoria  Street,  London,  S.W.,  4th  July,  1905. 

Sir,— I  beg  to  send,  herewith,  for  your  perusal,  copy  of  a  letter  from  Messrs.  J. 
B  Lewis  &  Sons,  Limited,  of  Stanford  street,  Nottingham,  in  reference  to  the  new 
law   passed  by  the  Quebec  Legislature   providing  for   a  $300   tax   on   commercial 

travellers.  ,        ,       ,  i   j 

The  communication  in  question  is  one  out  of  quite  a  number  that  hfis  reached  me 
on  the  matter,  and  indicates  the  general  feeling  among  business  houses  who  are  m 
the  habit  of  sending  travellers  to  Canada  to  represent  them. 

I  am,  sir. 

Your  obedient  servant, 

STRATHCONA, 

High  Commissioner. 

The  Right  Honourable 

The  Minister  of  Trade  and  Commerce, 
Ottawa,  Canada. 


QUEBEC 


J.  B.  Lewis  &  Sons,  Limitkd. 

Stankoro  Strket,  Nr)TTiNonAM,  June  28tli,  1905.       ' 

De^ji  Sir,— Referring  to  the  recent  impost  of  $aOO  for  u  license  to  sell  goods  in  the 
State  ox  Quebec,  we  beg  herewi  h  to  supplement  the  interview  you  kindly  granted  our 
representative,  and  to  point  out  that  tliis  will  press  very  hardly  on  manufacturers  of 
staple  products  such  as  hosiery.  We  respectfully  suggest  that  this  action  will  not 
make  for  increase  of  trade  or  ten<l  to  foster  the  acquaintance  and  confidence  so  desir- 
able between  manufacturer  and  buyer. 

We  are  continually  told,  "  Do  not  rely  on  agents;  come  yourselves  and  study  our 
market  and  requirements,"  and  following  this  policy  we  have  recently  given  up  our 
resfdent  agents  with  the  intentiim  of  one  of  our  principals  making  two  trips  each  year. 

This  fax  will  be  a  serious  item  in  the  expenses,  as  the  competition  prevents  any 
but  fhe  barest  inufits. 

Under  the  above  circumstances  we  should  esteem  it  h  favour  if  you  could  ascertain 
what  constitutes,  in  the  eyes  of  the  Qiuhec  Legislature,  '•  a  place  of  business."  Would 
an  arrangement  with  any  resident  agent  having  i-.n  offitre  come  under  this  head,  and  if 
80  is  it  necessary  to  prove  that  such  person  ;-  really  selling  the  goods  and  getting 
commission  f)n  the  salcr?  Otherwise  it  would  apnear  that  only  a  brass  plate  and  the 
use  of  a  resident's  naiue  is  re<iuircd  in  order  to  evade  the  ta.^:. 

Your  kind  interest  will  be  much  appreciated,  as  we  are  naturally  unwilling  to  pay 
what  a  less  scrupulous  competitor  might  succeed  in  escaping. 

Yours  very  rchi)Pctfully, 

J.  H.  LEWIS  &  SONS.  LIMITED, 

J    B.  Li-.wis,  Chairman. 
Lord  Strathcona. 


(Transfeirrd  bii  Minister  of  Trade  and  Commerce  to  Minister  of  Justice, 

21  September,  lOOft.) 

MoNTUKAL,  August  18,  1905. 

The  Right  Hon.  Sir  Richard  J.  CARTWRitiiiT,  G.C.M.O., 

Minister  of  Trade  and  Commerce, 

Ottawa,  Ont. 

Sir, — I  have  the  honour  to  inclose  herewith  copy  of  resolution  passed  at  a  meeting 
of  delegates  or  all  the  Commercial  Travellers'  Associations  of  Canada,  held  at  the 
Windsor  Hotel,  Montreal,  Tuesday,  August  15,  1905,  and  to  which  we  beg  your  con- 
sideration. 

Your  oltedient  servant, 

JAS.  S.  N.  DOUGALL, 

President  D.C.T.A., 

Chairman, 


Montreal,  August  17,  1905. 

A  meeting  of  delegates  of  all  the  Associations  of  Commercial  Travellers  of  Canada 
took  place  at  the  Windsor  Hotel,  Montreal,  Tuesday,  August  15,  1905,  at  6  p.m. 

Present:   (The  names  of  the  delegates  were  here  set  out.) 

On  motion,  Mr.  J.  S.  N.  Dougall  was  elected  chairman,  and  Mr.  F.  J.  C.  Cox 
secretary. 

The  acting  secretary  introduced  the  following  motion,  which  after  a  short  dis- 
cussion was  on  motion  of  Mr.  John  Home,  president  of  the  Northwest  Commercial 
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Tra-  V  Association,  seconded  by  M  .  J.  L.  Iletherington,  i.resi.lont  of  the  Mari- 

tim         mmercial  Travellers'  Association,  unanimously  adopted:— 

1  his  meeting  of  the  representatives  of  the  Commercial  Travellers'  Associations  of 
Canad'^  unanimously  resolve.l  that  the  legislation  enacted  by  three  of  the  provinces 
placing  a  tax  on  commercial  travellers  is  detrimental  to  the  interests  of  our  several 
associations  and  the  members  thereof;  also  to  the  large  commercial  interests  which 
they  represent.  This  legislatio ;  also  appears  to  v.s  contrary  to  the  spirit  of  confedera- 
tion it  being  in  restraint  of  that  freedom  of  trade  and  commerce  which  is  so  c.ssential 
between  the  various  provinces  of  our  Dominion.  We  would,  therefore,  at  this  joint 
meeting  again  place  ourselves  on  record  as  decidedlj  opposed  to  this  legislation,  and  m 
the  continued  hope  and  expectation  that  His  Majesty's  Government  ot  the  Dominion 
will  not  permit  such  legislation  to  remain  on  the  Sfeitute  Book  of  any  of  the  provinces. 

Resolved,  that  a  copy  of  this  resolution  be  sent  to  the  Right  Hon.  Sir  Richard 
J.  Cartwright,  G.C.M.G.,  Minister  of  Trade  and  Commerce,  and  the  Right  Hon.  bir 
Wilfrid  Laurier,  Premier  of  Canada ;  also  to  the  press. 

The  meeting  then  adjourned  to  meet  again  next  year  on  a  date  to  be  arranged. 


Downing  Stuket,  1st  September,  190.5. 

My  Loud,— I  have  the  honour  to  transmit  to  you   for   the   information  of  your 
Ministers,  with  reference  to  my  despatch  No.  233  of  29th  June,  the  papers  noted  in  the 

subjoined  schedule.  ' 

I  have,  etc., 

ALFRED    LVTTLETON. 


^ 


The  OflQcer  Administering 

the  Government  of  Canada. 


Date 


1905 
Augu.st  23..    . 
23.. 
31..    . 


Board  of  Trade  to  Colonial  Omce  (and  inclosures), 

Colonial    Office    to   Royal    Axminstcr    Carpet  Manufacturers'   Asaocia- 

Association  of  Trade  Protection  Societies  to  Colonial  Oflice. 

tion  ;  Messrs.  Christy  Company,  and  Association  of  Trade  Protec- 
tion Societies. 

Tax  iniposd  by  the  Legislature  of  Quebec  on  commercial  travellers. 


Board  OF  TiWDE  (CoMMEuciAL  Dki'aktment), 

7,  Whitehall  Gardens, 

London,  S.W.,  23  August,  1905. 

Sir,— I  am  directed  by  the  Board  of  Trade  to  transmit  herewith,  to  be  laid  before 
Mr  Secretary  Lyttelton,  copies  of  two  letters  which  have  been  received  in  this  depart- 
ment from  the  Axminster  Carpet  Manufacturers'  Association  and  from  Messrs.  Christy 
it  Company  with  reference  to  the  treatment  of  commercial  travellers  doing  business 
in  the  province  of  Quebec  for  other  than  Canadian  houses. 

The  Association  and  Messrs.  Christy  have  been  informed  that  their  letters  have 
been  referred  to  your  department.  .  .      ,    .>     •         . 

I  have,  &c., 

A.   WILSON   FOX. 

The  Under  Secretary  of  State,  ;      ' 

Colonial  Office. 
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■     M.  Tomhinfon,  Esq.,  to  the  Secretafy  of  Board  of  Trade.        '"        ^ 

KlDDEBMINSTER,   14th   AugUSt,    1905. 

Sir. — Permit  me  to  call  your  attentioi  to  a  clause  in  an  Act  of  5  Edw.  VTI.,  c.  14, 
whereby  the  Quebec  License  Law  of  G3  Vic,  c.  12,  is  amended  by  the  addition,  amongst 
others,  of  the  following  clauses : — 

"  2.  The  following  section  and  articles  are  added  after  article  341d  of  the  said  Act: 

"  Sectiox  Vnic. 

"Non-resident  Commercial  Travellers  Representing  Persons,  Ac,  having  no  place  of 

Business  in  Canada. 

"  341e.  Any  person  not  residing  in  the  province  who  is  desirous  of  acting  as  a 
commercial  traveller  by  soliciting  or  taking  orders  for  or  selling  goods,  wares  or  mer- 
chandise, other  than  intoxicating  liquors,  or  by  advertising  or  offering  such  goods  fcr 
sale,  by  sample,  catalogue  or  price  list,  fo.-  a  person,  firm  or  corporation  having  no 
place  of  business  in  Canada,  shall  first  obtain  a  license  therefor  from  the  collector  of 
provincial  revenue  for  the  district  in  which  he  begins  his  operations  in  the  province. 

"  Such  a  license  is,  subject  to  article  9  of  th'is  Act,  granted  for  one  year,  and  ex- 
pires on  the  first  day  of  the  month  nf  May  subsequent  to  its  issue  " ;  and  article  342  of 
the  said  Act  is  amended  by  adding  thereto  a  provision  for  payment  for  each  srsh 
license  of  $300. 

The  Act  also  contains  provisions  for  penalt'r^s  for  infringement. 

The  Comptroller  of  Provinoial  Kjvenue  on  6th  June,  1905,  wrote  to  Mr.  Eansom, 
the  representative  of  the  Carpet  Manufacturing  Company,  Limited  (Kidderminster) 
as  follows :  "  The  law  is  new  in  force  and  in  operation.  By  place  of  business  is  meant 
an  agency  or  office  with  a  resident  agent.  Such  agent,  acting  for  a  commercial  cor- 
poiation,  would  not  pny  license  duty  under  the  in  losed  statute,  but  the  company  he 
represents  would  be  liable  to  taxation  under  the  Commercial  Corporation  Act,  of  which 
a  pnmphlet  is  being  printed  that  will  be  ready  in  a  few  days,  and  of  which  I  will  send 
you  a  copy." 

]f  the  provisions  of  this  Act  arc  or  cjin  be  enforced,  it  will  be  very  prejudicial  to 
the  trade  of  this  country,  an-l  this  assoijiation  urge  that  vigorous  steps  be  taken  to  pro- 
vent  this  serious  charge  on  the  sf.ie  of  goods  through  travellers  from  this  country,  as 
with  niany  firms  it  would  be  too  serious  an  addition  to  tluir  exiK^nses,  and  their  trade 
in  this  market  vvould  in  consequence  seriously  suffer. 

\  beg  you  will  favour  this  with  your  consideration. 

T  am.  &.C., 

M.    TOM.a]SrSON, 
Chairman  of  the  Royal  AT7ninsicr  Carpet  Manufacturers'  Associntion. 


35  Ghacechurch  Stkeet,  London,  E.G.,  15th  August,  190f>. 

The  Rt.  Hon.  Gerald  Balfoijr, 

H.M.  President,  Board  of  Trade, 
London,  S.W. 

Rt.  Hon.  Sir, — We  hove  seen  in  the  n(^w3papcr8,  a  report  that  in  the  province  of 
Quebec,  Dominion  of  Canada,  a  tax  of  about  £60  is  to  be  imposed  on  commercial 
travellers  representing  other  than  Dominion  houses.  We  bog  to  ask  if  you  can  :ive  us 
any  information  about  this  matter,  and  if  the  report  is  correct.  We  resijctfully 
submit  that  such  a  tax  ia  very  unfair  to  the  British  manufacturers,  and  likely  to  con- 
siderably hamper  British  trade  in  that  market. 
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May  we  ask  tliat  you  will  use  your  influence  against  any  such  imposition,  at  least 
as  far  as  concerns  the  British,  houses. 

Yours,  &c.. 

For    Christy   &  Company,    Limited, 
A.  G.  SPEERS, 

Director. 


J.  H.  Tladwcn,  Eaq..  io  Mr.  Secretary  Dyttelton. 

Association  of  Tradf,  Puotkction  SocitTTKS  of  the  United  Kingdom 

16  BERhms  Stuekt,  Loniwn,  W.,  2:'.id  August,  1905. 

Sir -On  behalf  of  the  members  of  this  association,  I  beg  to  forward  a  protest 
against  the  action  of  the  Quebec  Legislature  in  imposmg  an  annual  tax  of  three 
Jundred  dollars  upon  commercial  travellers  representing  firms  having  no  place  of 

business  in  Canada.  .     .  *    „  „„   u  Anc^a  ovat 

As  the  Colonial  Office  i.  aware,  this  association,  representing  as  it  does  over 

60  0--)  merchants  and  traders,  has  taken  a  peculiar  intoreM  in  the  t/'"^^  ,^"^^°='°^2^ 

Sh'oTnie^'^pon  commercial  travellers,  and  has  in  the  interests  of  the  d-e  opmen 

of  our  colonial  trade,  urged  .he  reduction  or  remission  o    these  ''"^f •    I^s  unf or 

Junate  that  at  a  time  when  the  home  country  is  so  greatly  -ter'^sted  1 1  the  welfare 

of  her  colonies,  that  a  tax  so  detrimental  to  the  encouragement  of  mutual  tradmp, 

"^'t tJutr^iat'he'cotnial  Office  will  be  willing  to  communicate  to  the  Quebec 
LegiLiTu"  me  indication  of  the  feelings  of  protest  which  British  niorchants  and 
e^po  ters  have  expressed  concerning  the  tax,  and  that  you  will  be  ?«f  -«"^f  ^^ 
Srcise  such  action  as  may  be  possible  or  desirable,  to  secure  a  mitigation  cr  the 

abolition  of  the  impost. 

I  am,  &c., 

,    ,  ;     ,  J.  H.  HAWDEN. 

'  -■'"    «''■''       '   '''  .-•'•■H-  ■;■'••  ^  Secretari/. 


'  "'    Downing  Strekt,  Sl^t  August,  1905. 

Sir—  '..Vv^',-^^  -*<i         - 

Gbnti-bmkn,—  '\. 

I  am  directed  by  Mr.  Secretary  Lyttelton  to  acknowledge  the  receipt  of  your  letter 
14t,h  to  1  and  2  only 

of  the  16th  instant  (addressed  to  the  Board  of  Trade)      ^^^^^^.^^  ^^^  ^^  .^^^^  ^^ 

the  Legishture  of  Queb.K,  on  commercial  travellers  representing  iirms  having  no  place 
of  bureas  ii^C-  "-^  to  say  that  the  Secretary  of  ^^atc  has  no  officnal  m^^^^^^^^^ 

»ion  on  the  aubiect,  but  that  he  is  awaiting  a  eommunication  from  the  Governor 
General  of  Canada,  who  has  been  requested  to  forward  a  copy  of  the  Act  m  question 
and  to  report  on  the  circumstances  in  which  it  was  p^'    ^-  n»„^,ol 

n  the  meantime  a  copy  of  your  letter  will  be  forw.vded  to  the  Governor  Genera 
for  the  consideration  of  his  MinisU-rs,  with  whom  it  .<-.t8  to  decide  whether  the  Act 

Bhall  be  allowed  to  remain  in  operation.  v,  .    ,  ,  /;  ••■'*'■     ^     '    ^i 

I  am,  &.Q., 


H.  BERTRAM  OCX. 


The  Chairman  of  the  .        .    ■ 

Royal  Axministcr  Carpet  Manufacturers'  Association. 
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Messrs.  Christy  &  Company,  Limited,  ■  <         i  -  ,.  K 

The  Secretary  of  the  Association  of  the  ,        * 

Trade  Protective  Societies  of  the  United  Kingdom. 

Downing  Street,  6th  September,  1905. 

My  Lord, — I  have  the  'honour  to  transmit  to  you  for  the  consideration  of  your 
Ministers,  ^s-ith  reference  to  my  despatch  No.  31  of  the  1st  instant,  the  papers  noted  in 
the  subjoined  schedule. 

I  have,  &c., 

ALFRED  LYTTKLTON. 
The  Officer  administering  the  Government  of  Canada. 


Datt' 

Description  of  Document 

— 

ioa5 

AuKUHt  25 

Messrs.  An(ler.s(<n  to  C.  O 

The  taxes   levied  on 

"       31 

Sopteniber  6  , . . . . 

Beard  of  Trade  toC.O 

Colonial  Office  to  Mr.  J.  Ridlake 

commercial  travel- 
lers in  Quebec  and 

(1 

Colonial  Office  to  Me.s»r8.  Anderson 

British  Columbia. 

12  Princess  Square,  Glasgow,  25th  August,  1905. 

Sir, — May  we  take  the  liberty  of  asking  whether  your  department  is  in  possession 
of  any  infori.iation  regarding  the  recent  Act  of  the  Quebec  Legislature  taxing  British 
travellers  in  the  province. 

We  understand  the  Act  was  receiving  the  attention  of  the  Dominion  Government, 
and  its  repeal  might  be  looked  for. 

Our  representative  ordinarily  visits  Canada  in  the  Fall,  but,  if  the  prohibition 
holds  good,  we  cannot  aflFord  to  send  him. 

This,  from  the  Canadian  point  of  view,  may  be  an  excellent  argument  against  the 
repeal  of  the  Act,  but  we  can  hardly  be  blamed  for  looking  at  it  from  a  different  point 
of  view. 

Thanking  you  in  anticipation,  we  are,  &c., 

WM.  ANDERSON,  Director, 
for  Wm.  Anderson  &  Company,  Limited. 


Board  of  Trade   (CoMMERCiAii  Department). 

7  Whitehall  Gardens,  Tx)ndon,  S.W.,  Slst  August,  1905. 

Sir, — With  reference  to  the  letter  from  this  department  No.  C.  4380,  of  the  2Cfd 
instant,  1  am  now  directed  by  the  Board  of  Trade  to  forward  to  you  herewith  to  be 
laid  bofore  Mr.  Secretary  Lyttelton,  copy  of  a  further  comniunicntion  (togctiier  with 
its  inclo3ure)  which  has  been  received  in  this  department  from  Mr.  J.  Bidluke,  with 
reference  to  the  treatment  of  commercial  travellers  in  British  Columbia  and  in  the 
province  of  Quebec. 

A  copy  of  the  reply  sent  to  Mr.  Bidlake  from  this  department  is  also  inclosed  for 
Mr.  Secretary  Lyttelton's  information. 

I  have,  &c., 

ARTHUR  WILSON  FOX. 


O.^ 
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To  the  Officer  ol"  Board  of  Trade,  London, 

Dear  Sir, — ^When  in  Canada  in  June,  I  heard  that  in  British  Columbia  a  tax  of 
fifty  dollars  half-yearly  was  being  levied  on  all  oommercial  travellers  doing  business 
there — and  that  there  was  a  likelihood  of  its  being  done  away  with.  Will  you  kindly 
let  me  know;  also  can  you  give  me  any  information  re  inclosed  notice  (cut  from  the 
Standard  yesterday)  as  to  the  Quebec  province,  as  I  did  not  hear  of  this  when  I  was 
there. 

Tours,  &c., 

J.  BIDLAKE. 


Board  of  Thape  (Commerciai,  Dei'artmknt), 

7  Whitehali.  Gardens,  31st  August,  1905. 

Sir, — I  am  directed  by  the  Board  of  Trade  to  acknowledge  the  receipt  of  your 
letter  of  the  25th  instant  with  reference  to  the  treatment  of  commercial  travellers  iii 
British  Columbia  and  in  the  province  of  Quebec,  and  in  reply,  I  am  to  inform  you  that 
your  letter  has  been  referred  to  the  Cobnial  Office. 

I  am  to  add  that  the  Board  have  not  as  yet  received  any  information  which  would 
tend  to  confirm  the  report  alluded  to  in  your  letter  to  the  effect  that  the  tax  of  $50 
for  ever.v  six  months  at  present  levied  by  the  municipalities  of  British  Cnlumbia  on 
commercial  travellers  is  likely  to  be  abolished. 

I  have,  &c., 

ARTHUE  WILSON  FOX. 

J.  BlDLAKE,  Esq., 


Downing    Street,   6th    September,    1906. 

Sir, — 1  am  directed  by  Mr.  Secretary  Lyttelton  to  acknowledge  the  receii)t  of  your 
letter  of  the  25th  ultimo  addressed  to  the  Board  of  Trade  regarding  the  tax  imposed 
by  the  Legislature  of  Quebec  on  commercial  travellers  representing  firms  having  no 
place  of  business  in  Canada,  and  to  state  that  he  is  awaiting  a  report  on  the  subject 
from  the  Governor  General  of  Canada. 

2.  I  am  to  add  that  Mr.  Lyttelton  has  no  infon nation  us  to  the  prospect  of  the 
abolition  of  the  similar  tax  in  British  Columbia. 

I  am,  &c., 

0.  P.  LUCAS. 
J.  Biolake,  Esq., 


for 


Downing  Street,   Cth    September,    l'.»05. 

GRNTr.EMEN, — I  am  directed  by  Mr.  Secretary  Lyttelton  to  acknowledge  tlie  receipt 
of  your  letter  of  the  25th  ultimo,  re^ijarding  the  tax  imposed  by  the  Legisluture  of 
Quebec  on  commercial  travellers  representing  firms  having  no  place  of  business  in 
Canada  and  to  state  that  ho  is-  awaiting  a  report  on  the  subject  from  the  Oovernor 
General  of  Canada. 

I  am,  &c., 

0.  P.  LUCAS. 
Messrs.  W.  Anderson  &  Co. 


-   .    -,.-M,»^«V-*ljy 
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From  Mr.  Lyttelton  to  Lord  Grey 

DowNiNfc    Street,   2nd    November,    1905. 

My  Lord, — With  reference  to  my  despatch  No.  353  oi  the  5th  of  October  respect- 
ing the  Act  of  the  Quebec  Legislature  imposing  a  tax  on  commercial  travellera 
representing  firms  having  no  place  of  business  in  Canada,  I  have  the  honour  to  trans- 
mit a  copy  of  a  memorial  from  the  Association  of  Chan'bers  of  Commerce  of  the 
United  Kingdom  on  the  subject  and  to  inform  you  that  I  shall  be  glad  if  the  repre- 
sentations contained  therein  can  have  the  consideration  of  your  ministers  and  of  the 
provincial  government  of  Quebec. 

I  have,  &c., 

ALFRED   LYTl'LETON. 


Commercial  Travellers'  Licenses 

To  the  Right  Hon.  Alfred  Lyttelton,  M.P., 
Secretary  of  State  for  the  Colonies. 

The  memorial  of  the  Association  Chambers  of  Commerco  of  the  United  Kingdom, 
of  which  the  following  Chambers  of  Commerce  are  members: — 

(|The  names  of  the  Associated  Chambers  were  here  set  out) 

SlIEWETH  t 

That  the  following  resolution  was  adopted  at  the  autumnal  meeting  of  the  asso- 
ciation recently  held  at  Liege,  in  Belgium: — 

"  That  this  association  notes  with  regret  the  proposal  of  the  Quebec  Legislature  to 
impose  a  tax  upon  commercial  travellers  in  Quebec,  including  British  commercial 
travellers,  and  would  respectfully  urge  upon  His  Majesty's  Government  the  desira- 
bility of  endeavouring  to  obtain  a  remission,  or  if  that  be  not  possible  a  reduction  of 
tlie  tax  in  the  case  of  British  subjects  and  of  similar  taxes  in  all  British  colonies." 

The  association  views  with  much  regret  the  growing  practice  in  the  various 
colonies  of  imposing  these  taxes  not  only  upon  foreigners  but  upon  British  commercial 
travellers  visiting  these  countries.  A  consideration  of  the  burdens  willingly  borne  by 
the  Mother  country  in  safe-guarding  the  colonics  should  be  sufficient  to  ensure  the  free 
access  of  every  British  subject  to  all  parts  of  the  British  dominions.  The  Imposition 
of  such  a  petty  tax  seems  to  this  association  to  be  out  of  harmony  with  current  opinion 
as  to  the  unity  of  the  Empire. 

Inasmuch  as  entirely  free  access  to  the  United  Kingdom  is  given  to  commercial 
travellers  from  the  colonies,  the  same  privilege  should  be  given  to  British  commercial 
travellera  visiting  any  of  His  Majesty's  dominions. 

The  Quebec  proposal  is  one  of  the  most  recent  instances  of  the  practice  of  taxing 
commercial  travellers  (including  British)  entering  the  colony.  The  Canadian  Manu- 
facturers' Association  recently  visited  the  great  centres  of  industry  in  this  country, 
and  were  received  with  great  amity,  and  this  association  respoctfuUy  suggests  that  the 
present  is  a  fitting  time  to  urge  the  withdrawal  of  the  proposal  in  the  case  of  Quebec 
80  far  as  it  affects  British  commercial  travellers. 

In  conclusion  your  meniorialista  trust  that  you  will  place  these  views  before  the 
legislatures  of  the  various  colonies  at  present  imposing  these  taxes  tliroughout  His 
Majesty's  dominions. 

Given  under  tlio  common  seal  of  this  association  the  24th  day  of  October,  1905. 

W.  H.  HOLLAND, 

President. 
EDWARD  W.  FITHIAN, 

Secretary. 
Parliament  Mansions, 

Victoria  Street,  Westminster,  S.W. 
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.:     ,;,i,  I,  !■     i    J      (Approved  17th  Novfmber,  1906) 

Department   of   Justice,   Ottawa,   2nd   November,   1905. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  province  of 
Quebec,  passed  in  the  fifth  year  of  His  Majesty's  reign,  1905,  and  received  by  the  Secre- 
tary of  State  for  Canada  on  iJnd  June  last,  and  he  is  of  opinion  that  these  statutes 
may  be  left  to  such  operation  as  they  may  hiive,  except  the  following,  which  will  be 
specially  considered : — 

Chapter  13,  intituled  "  An  Act  to  amend  the  Quebec  License  Law." 

Chapter  14,  intituled  "  An  Act  to  amend  the  Law  respecting  licenses  and  taxes 
upon  commercial  companies  and  corporations." 

Chapter  15,  intituled  "  An  Act  to  provide  for  a  tax  on  transfers  of  shares,  bonds, 
debentures  or  debenture  stock." 

Chapter  66,  intituled  "  An  Act  to  incorporate  the  Industrial  Life  Insurance  Com- 
pany." 

Chapter  67,  intituled  "  An  Act  to  incorporate  the  Eastern  Fire  Insurance  Company 

of  Canada." 

Chapter  68,  intituled  "  An  Act  to  incorporate  La  Societe  dc  Secours  Mutuels  la 

Prevoyance." 

Chapter  69,  intituled  "  An  Act  to  incorporate  La  Compagnie  d' Assurance  Popu- 

laire." 

Chapter  72,  intituled  "An  Act  to  incorporate  the  Anglo-American  Trust  Com- 
pany." 

Chapter  73,  intituled  "  An  Act  to  incorporate  the  Colonial  Trust  and  Securities 

Company." 

Chapter  74,  intituled  "  An  Act  to  incorporate  the  Collateral  Loan  Company. 
Chapter  75,  intituled  "  An  Act  to  extend  the  powers  of  the  St.  Lawrence  Invest- 
ment Society,  Limited,  and  to  change  its  name." 

Chapter  76,  intituled  "  An  Act  to  incorporate  the  Yukon  Loan  and  Trust  Com- 
pany." „ 
Chapter  77,  intituled  "  An  Act  to  incorporate  the  Canadian  Trust  Company. 
Chapter  78,  intituled  "  An  Act  to  incorporate  the  Havana  Trust  Company." 
Chapter  79,  intituled  "  An  Act  to  incorporate  the  Imperial  Trust  Company." 
The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Quebec  i&e  the  information  of  his  government. 

Humbly    submitted, 

0.   FITZPATEICK, 

Minister    of   Justice. 


(Approved  IS  November  1905.) 

Department  ok  Justice,  Ottawa,  2nd  November,  1905. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  Chapter  13  of  the  Statutes  of  the 
Province  of  Quebec,  1905,  intituled  "  An  Act  to  amend  the  Quebec  License  Law. 

Sections  49,  55  and  57  refer  to  liconaes  for  private  banks.  It  appears  to  the 
undersigned  that  the  legislature  of  Quebec  should  not  provide  for  the  raising  of  taxes 
by  licenses  to  private  banks,  inasmuch  as  such  banks  not  being  autlu.ned  by  the  Bank 
Act.  cannot  legally  engage  in  business.  The  undersigned  suggests,  therefore,  for  the 
consideration  of  the  Government  of  Quebec,  the  propriety  of  repealing  these  sections 
BO  far  as  they  relate  to  private  banks.    Since,  however,  the  licensing  of  private  banks 
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by  provincial  authority  cannot  legalize  them  or  exempt  them  from  the  penalties  pro- 
vided by  the  Bank  Act,  the  undersigned  does  not  on  account  of  the  objections  stated 
recommend  disallowance  of  this  statute. 

Humbly  submitted, 

'        .  C.  FITZPATEICK, 

■^  Minister  of  Justice. 


(Approved  2  May,  1906.) 

Department  OF  Justice,  Ottawa,  2nd  November,  1905. 
To  His  Excellency  the  Qovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  Chapter  14  of  the  Statutes  of  the 
ProviTjce  of  Quebec,  1905,  intituled  "  An  Act  to  amend  the  Law  respecting  Licenses 
and  Taxes  upon  Commercial  Companies  and  Corporations." 

Nnmerous  objections  have  been  made  to  this  Act.  It  requires  that  any  person  not 
residing  in  the  province  who  desires  to  act  as  a  commercial  traveller  for  the  selling  of 
goods  within  the  province  for  a  person,  firm  or  corporation  having  no  place  of  busi- 
ness in  Canada  shall  first  obtain  a  license  therefor  from  the  Collector  of  Provincial 
Revenue.  The  license  is  $300,  and  the  license  expires  on  the  first  day  of  May  in  each 
year.  The  substantial  grounds  of  objection  in  effect  are  that  the  Act  unduly  dis- 
criminates against  traders  not  domiciled  within  Canada  and  that  it  is  ultra  vires  as 
affecting  the  regulation  of  trade  and  commerce. 

The  undersigned  is  not,  however,  prepared  to  recommend  the  disallowance  of  this 
Act  upon  any  ground  of  policy  and  inasmuch  as  the  question  of  ultra  vires  may  be 
conveniently  considered  and  determined  by  the  courts,  the  undersigned  is  of  opinion 
that  it  would  be  better  to  allow  that  question  to  be  raised  and  determined  in  those 
tribunals.  He  does  not  consider  that  the  unconstitutionality  of  the  Act  is  so  far 
established  as  to  justify  a  recommendation  for  disallowance  for  that  reason. 

The  undersigned,  therefore,  recommends  that  this  Act  be  left  to  such  operation 
as  it  may  have,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the 
Lieutenant  Governor  of  Quebec  for  the  information  of  his  government. 

Humbly  submitted, 

C.  FITZPATEICK, 

Minister  of  Justice, 


(Approved  17  November,  1005.) 

Dep.\rtment  of  Justice,  Ottawa,  2nd  November,  1905. 
To  His  Excellency  the  Oorernor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  Chapter  15  of  the  Statutes  of  the 
Province  of  Quebec,  1905,  intituled:  "An  Act  to  provide  for  a  tax  on  transfers  of 
shares,  bonds,  debentures  or  debenture  stock." 

By  this  statute  it  is  enacted  that  in  order  to  provide  for  the  exigencies  of  the 
public  service  there  shall  be  levied,  in  accordance  with  the  rules  stated  in  the  Act,  a 
tax  upon  every  sale,  transfer  or  assignment  of  shares,  bonds,  debentures  or  debenture 
stock  issued  by  any  corporation  or  company  made  or  carried  into  effect  in  the  province 
of  Quebec:  that  the  taj^  shall  be  paid  in  adhesive  stamps;  and  that  the  amount  of 
stamps  to  be  affixed  shall  be  two  cents  for  every  hundred  dollars  or  fraction  thereof  of 
the  par  value  of  the  shares,  bonds,  debentures  or  debenture  stock  so  transferred  or 
assigned.    It  is  further  provided  that  stamps  shall  in  all  cases  be  supplied  and  affixed 
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by  the  vendor,  transferor  or  assignor,  unless  the  sale,  transfer  or  assignment  is  effected 
through  a  broker,  in  which  case  the  broker  affixes  the  stamp,  and  may  recover  the  cost 
thereof  from  the  vendor,  transferor  or  assignor,  and  finally  it  is  enacted  that  no  sale, 
transfer  or  assignment  upon  which  the  tax  is  imposed  by  the  Act  is  not  paid  shall  be 
legal,  valid  or  binding. 

This  Act,  if  within  provincial  authority,  must,  the  undersigned  apprehends,  be 
supported  under  the  power  of  direct  taxation  within  the  province  in  oruer  to  the 
raising  of  a  revenue  for  provincial  purposes.  That  subject  was  considered  by  the 
Judicial  Committee  of  ^he  Privy  Council  in  the  case  of  the  Attorney  General  for 
Quebec  vs.  The  Queen  Insurance  Company,  3  Appeal  Cases,  1900.  The  question  arose 
in  that  case  as  to  the  validity  of  a  statute  of  Quebec  requiring  in  effect  the  fixing  of 
adhesive  stamps  to  every  policy  of  insurance,  receipt  of  renewal.  The  insurer  was 
required  to  affix  the  stamp,  and  the  price  thereof  went  to  the  Orovra  for  the  use  of  the 
province.  There  was  also  provision  for  avoiding  the  policy  if  the  stamp  were  not 
affixed.  The  Master  of  the  Rolls  in  delivering  the  judgment  of  the  committee,  stated 
that  the  single  point  to  be  decided  was  whether  a  stamp  Act,  an  Act  imposing  a  stamp 
on  policies,  renewals,  and  receipts,  with  provisions  for  voiding  the  policy,  renewal  or 
receipt  in  a  court  of  law  if  the  stamp  is  not  affixed,  is  or  is  not  direct  taxation,  and 
he  said  "  there  is  a  multitude  of  authorities  to  show  that  such  a  stamp  imposed  by 
the  legislature  is  not  direct  taxation.  The  political  economists  are  all  agreed.  There 
is  not  a  single  instance  produced  on  the  other  side.  The  number  of  instances  cited  by 
Mr,  Justice  Taschereau,  in  his  elaborate  judgment,  it  is  not  necessary  here  to  more 
than  refer  to.  But  surely  if  one  could  have  been  found  in  favour  of  the  appellants,  it 
waa  the  duty  of  the  appellants  to  call  their  Lordships'  attention  to  it.  No  such  case 
has  been  found.  Their  Lordships,  therefore,  think  they  are  warranted  in  assuming 
that  no  such  case  exists.  As  regards  judicial  interpretation,  there  are  some  English 
decisions,  and  several  American  decisions,  on  the  subject,  many  of  which  are  referred 
to  in  the  judgment  of  Mr.  Justice  Taschereau.  There,  again,  they  are  all  one  way. 
They  all  treat  stamps  either  as  indirect  taxation,  or  as  not  being  direct  taxation. 
Again,  no  authority  on  the  other  side  has  been  cited  on  the  part  of  the  appellant. 

"Lastly,  as  regards  the  popular  use  of  the  word,  two  cyclopedias  at  least  have 
been  produced,  showing  that  the  popular  use  of  the  word  is  entirely  the  same  in  this 
respect  as  the  technical  use  of  the  word.  And  here,  again,  there  is  an  utter  deficiency 
on  the  part  of  the  appellants  in  producing  a  single  instance  to  the  contrary.  That 
being  so,  it  is  not  necessary,  it  appears  to  tlioir  Lordships,  for  them  to  consider  the 
scientific  definition  of  direct  or  indirect  taxation.  All  that  it  is  necessary  for  them 
to  say  is  that  finding  these  words  used  in  an  Ak  of  parliament,  and  finding  that  all 
the  then  known  definitions,  whether  technical  or  general,  would  exclude  this  kind  of 
taxation  from  the  category  of  direct  taxation,  they  must  consider  it  was  not  the  inten- 
tion of  the  legislature  of  England  to  include  it  in  the  term  of  *  direct  taxation,'  and, 
therefore,  that  the  imposition  of  this  stamp  duty  is  not  warranted  by  the  terms  of  the 
2nd  subsection  of  section  92  of  the  Dominion  Act." 

The  undersigned,  before  concluding  as  to  what  recommendation  he  ought  to  make 
upon  this  Act,  would  like  to  have  the  reasons  of  the  Government  of  Quebec  for  hold- 
ing, if  they  do  hold,  that  the  above-quoted  observations  of  the  Muster  of  the  Eolb  do 
not  apply  in  this  case. 

The  undersigned  recommends,  therefore,  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant  Governor  of  Quebec,  and  that  he  be  asiced  to  inform 
Tour  Excellency's  government  as  to  their  reasons  for  supporting  this  legislation  as 
within  the  authority  of  the  province  to  levy  money  by  direct  taxation. 

Humbly  submitted,  . 

C.  FITZPATRIOK, 

.    Minister  of  Justice. 

..-  ...?•  ■■■;.■■'     •■■>,■•:■■'•;       ,  ,    ,^, 
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"  An    Act   to    incorporate   La   'Compagnie   d'Assurance 
"  An    Act    to    incorporate    the    Anglo-American    Trust 


Department  op  Justice,  Ottawa,  2nd  November,  1905. 
2'o  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  the  following  statutes  of  the 
province  of  Quebec,  passed  at  the  last  session  of  the  legislature,  1905: — 

Chapter  66,  intituL-a  "  An  Act  to  incorporate  the  Industrial  Life  Insurance 
Company." 

Chapter  67,  intituled  "An  Act  to  incorporate  the  Eastern  Fire  Insurance 
Company  of  Canada." 

Chapter  68,  intituled  "  An  Act  to  incorporate  La  Societe  de  Secours  Mutuels  la 
Prevoyance." 

Chapter    69,    intituled 
Populaire." 

Chapter    72,    intituled 
Company." 

Chapter  73,  intituled  "  An  Act  to  incorporate  the  Colonial  Trust  and  Securities 
Company." 

Chapter  74,  intituled  "An  Act  to  incorporate  the  Collateral  Loan  Company." 

Chapter  75,  intituled  "  An  Act  to  extend  the  powers  of  the  St.  Lawrence  Invest- 
ment Society,  Limited,  and  to  change  its  name." 

Cliapter  70,  intituled  "  An  Act  to  incorporate  the  Yukon  Loan  and  Trutit 
Company." 

Chapter  77,  intituled  "  An  Act  to  incorporate  the  Canadian  Trust  Company." 

Chapter  78,  intituled  "An  Act  to  incorporate  the  Havana  Trust  Company." 

Chapter  79,  intituled  "An  Act  to  incorporate  the  Imperial  Trust  Company." 

These  are  statutes  incorporating  comi>anies, — insurance  companies  or  trust  com- 
panies. They  confer  powers  in  general  terms  to  carry  on  the  (business  of  insurance 
or  trust  and  investment.  They  contain  no  provisions  limiting  the  business  of  the 
companies  to  the  province  of  Quebec,  and  by  some  of  these  Acts  the  intention  is  plainly 
implied  that  the  companies  may  carry  on  business  beyond  the  limits  of  the  province. 
A  provincial  legislature  has  power  only  with  n^spect  to  the  incorporation  of  companies 
to  incorporate  companies  with  provincial  objects,  and  it  was  held  by  the  Judicial 
Committee  of  the  Privy  Council  in  Lorangcr  vs.  The  Colonial  Building  and  Invest- 
ment Association,  9  Appeal  Cases,  157,  that  the  parliament  of  Canada  could  alone 
constitute  a  company  with  jrawers  to  carry  on  its  business  consisting  of  various  kinds 
throughout  the  Dominion.  For  these  reasons  the  undersigned  considers  that  each  of 
the  above-mentioned  Acts  should  be  amended  within  the  time  for  disallowance  by 
expressly  limiting  the  powers  of  the  several  companies  to  the  province  of  Quebec. 

This  is  a  matter  of  great  importance,  because  large  interests  and  a  great  deal  of 
property  become  involved  in  the  business  and  contracts  of  these  companies,  and  much 
confusion  and  loss  would  arise  if  their  contracts  were  to  be  held  ultra  vires.  It  is 
inexpedient,  therefore,  that  there  be  any  question  about  the  validity  of  their  incorpora- 
tion or  the  extent  of  their  powers. 

Several  of  these  Acts  contain  a  clause,  such,  as  for  instance,  section  18  of  Chapter 
68,  providing  that  the  company  may  invest  or  deposit  in  foreign  securities  such 
portion  of  its  moneys  as  may  be  required  for  tlie  maintenance  of  any  branch  abroad, 
without,  however,  exceeding  at  any  timejhe  reserve  required  by  law  on  such  policies 
in  force  abroad.  ' 

If,  as  is  contemplated  by  such  provision,  the  company  were  to  establish  agencies 
in  the  other  provinces  and  carry  on  business  there,  it  is  plain  that  such  business  could 
only  be  regarded  as  valid  if  wit'iin  the  corporate  powers  of  the  company,  and  it  seems 
to  the  undersigned  very  difficult  in  view  of  the  provisions  of  sections  91  and  92  of  the 
British  North  America  Act,  and  the  decision  of  the  Judicial  Commivtce  to  hold  that 
such  powers  can  be  validly  conferred  by  the  province. 
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The  undersigned  recommends,  therefore,  that  a  copy  of  this  report  it  approved. 
be  transmittted  to  the  Lieutenant  Governor  of  Quebec,  with  a  request  t^nt^e  inform 
Your  Excellency's  Government  whether  the  amendments  herem  indicated  will  bo  made 
to  these  Acts  within  the  time  provided  for  disallowance. 

Humbly  submitted, 

0.  FITZrATRIOK, 

Minister  of  Jtisticf. 


From  Lord  Elgin  to   Lord  Grey. 

Downing  Street,  7th  March,  1906.      "' 

My  LonD.-With  reference  to  Mr.  Lyttelton's  despatch  No.  353  of  the  5th  October 
last,  I  have  the  honour  to  transmit  to  you,  to  be  laid  before  your  ministers,  copies  ot 
letters,  as  noted  in  the  margin,  from  the  Birmingham  Chamber  ot  Commerce  and  the 
Board  of  Trade  relative  to  the  taxation  on  commercial  travellers  in  tjuobec. 

2  I  shall  be  gkd  to  learn  at  the  early  convenience  of  your  ministers  what  change* 
have  been  made  or  are  contemplated  by  the  Quebec  Government  m  the  law  on  this 

subject.  :        -  ,  p       ;  '■   •«?    •     • 

1  have,  KC, 

'  '  ^--."^'  -     -"  '  '   ■  ELGIN.     "     ' 


Birmingham    Chamber  of    Commerce    (Incorporated). 
Rkoistkued  Offices: — Winchester  House, 

Victoria  Square,  2nd  February,  1906. 

My  Loan,— I  am  directed  to  transmit  to  you  herewith  copy  of  a  report  adopted  by 
the  council  of  this  chamber  on  the  24th  ulto.,  with  reference  to  tlie  taxes  levied  in 
Quebec  on  resident  commercial  agents. 

I  am  to  ask  that  Your  Lordship  will  bo  good  enough  to  give  the  report  your  care- 
ful consideration  and  to  e.x,pres8  a  hope  that  you  will  be  able  to  adopt  the  suggestion 

contained  therein. 

I  am,  &c., 

Q.  HENRY  WRIGHT, 

Secretary. 

The  Right  Honourable  Lord  Elgin,  &c.,  &c.,  &c., 

Birmingham  Chamber  of  Commerce  (Tncorrsort^tcd). 

Extr.\ct  from  a  report  of  the  General  Purposes  Committee  adopted  by  the  Council 
on  the  24th  January,  1906. 

TAXES  ON   resident   AGENTS  IN   QUEBEC 

A  .serious  complaint  has  been  made  to  your  committee  with  regard  to  the  heavy 
taxes  imposed  by  the  Provincial  Government  of  Quebec  on  the  resident  agents  of 
foreign  firms  (incorporated)  including  those  of  the  United  Kingdom.  The  informa- 
tion whicii  has  been  communicated  to  y  )ur  committee  is  to  the  effect  that  a  resident 
agent  in  Quebec  has  to  pay  a  license  fee  of  one  hundred  ($100)  dollars  ot  behalf  of 
each  incorporated  firm  he  represents;  that  he  has  also  to  pay  on  behalf  of  each  such 
■firm  a  tax  of  fifty  ($50)  dollars  per  annum  for  the  right  to  have  an  office  for  carrying 
on  his  business ;  and  that  he  has  to  pay  further  a  tax  of  one-ten tK  of  one  per  cent  of 
the  capital  employed  in  the  province  by  each  such  firm.    Furthermore,  under  the  pro- 
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vincial  law  every  firm  must  give  to  its  resident  agent  a  power  of  attorney  conveying 
the  absolute  right  to  act  for  and  full  responsibility  on  behali  v/f  his  principals — rights 
and  responsibilities,  it  is  said,  which  few  limited  companies  would  confer  on  a 
managing  director.  The  first  two  imposts  came  into  eflFect  in  June  last,  but  the  tax 
of  fifty  ($50)  dollars  is  said  to  have  been  provided  for  for  a  numlber  of  years,  although 
it  has  not  previously  ibeen  rigidly  enforced. 

Your  committee  are  of  opinion  that  the  strongest  possible  protest  should  be  made 
agaiiisfr  such  vexatious  and  heavy  imposts  which  hinder  the  development  of  trade. 
Under  the  present  conditions  it  is  practically  prohibitive  for  many  traders  to  secure 
representation  in  Quebec.  If  a  British  house  send  a  commercial  traveller  to  the  pro- 
vince he  has  to  pay  a  tax  of  300  dollars  before  he  can  ask  or  take  an  order;  whilst  if 
an  incorporated  firm  desire  to  have  a  resident  agent  they  have  to  pay  the  heavy  taxes 
above  mentioned. 

Your  committee  therefore  recommend  that  strong  representation  'be  made  to  the 
Colonial  Secretary,  urging  him  to  protest  against  the  taxes  referred  to  and  to  use  his 
best  offices  with  the  view  of  securing  their  abolition,  at  any  rate  so  far  as  British  com- 
mercial travellers  are  concerned. 

Q.  HENRY  WRIGHT, 

Secretary. 
Birmingham,  February  2,  1906. 


I  1 


BoAUD  OF  Thade  (Commercial  Dept.), 
'  7  Whitehall  Gardens,  Lonuon,  S.W.,  2nd  March,  1906. 

Sir,— I  am  directed  by  the  Board  of  Trade  to  state  tnat  their  attention  has  been 
drawn  to  n  report  in  the  Times  of  the  26th  ultimo,  to  the  effect  that  the  Quefbec  Govern- 
ment have  announced  certain  proposed  amendments  of  their  taxation  on  commercial 
travellers.  According  to  this  report  a  traveller  doing  business  with  a  wholesale  house 
only  will  be  required  to  pay  any  annual  tax  of  twenty  pounds;  a  traveller  selling  to  both 
wholesale  and  retail  houses  a  tax  of  forty  pounds,  and  a  traveller  selling  to  a  retail 
house  only,  a  tax  of  eighty  pounds. 

As  the  Board  have  received  no  official  information  on  this  subject,  I  am  to  ask 
you  to  be  good  enqugh  to  movi  Lord  Elgin,  should  he  see  no  cybjection,  to  cause 
inquiry  to  be  made  as  to  the  ac  iiracy  of  the  report  in  question,  for  the  information  of 
(his  department. 

]  have.  &•!.. 

LLEWELYN  SMITH,. 

The  Under  Secretary  of  State. 
Colonial  Office. 


II  '. 


Department  of  State,  Ottawa,  June  1,  1906. 

Sir, — I  have  the  honour  to  invite  your  attention  to  the  following: — 
On  November  20,  1905,  I  forwarded  to  you  a  Minute  of  the  Privy  Council, 
approved  by  his  Excellency  the  Governor  General  on  the  15th  of  the  same  month, 
covering  a  report  of  the  Minister  of  Justice,  dated  2nd  November,  upon  chapter  18 
of  the  Acts  passed  by  the  Legislature  of  the  Province  of  Quebec  at  its  last  session 
C1905)  intituled  "  An  Act  to  amend  the  Quebec  License  Law."  On  the  same  day  I 
addressed  you  a  further  despatch  covering  another  report  of  the  Minister  of  Justice 
of  2nd  November,  1905,  on  chapters  66,  67,  69,  72,  78,  74,  76,  76,  77,  78  and  79  of  the. 
Acts  of  your  Legislature  passed  during  the  session  of  1905.  In  this  despatch  I  a  ked 
to  be  favoure<l  with  a  reply  of  your  ministers  before  the  date  fixed  for  disallowance. 
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On  November  23,  1905,  I  tran.nnttod  two  further  reports  of  ^be  Minister  of 
Justice,  dated  2nd  November,  upon  chapter  ir,  nvA  certain  other  of  the  Statutes  of  your 
LcKislature  passed  during  the  session  of  1005.  ,         ,   ,  .  t 

A  few  days  later  in  each  of  the  above  cases  I  received  an  acknowledgement  from 
you  conveying  the  assurance  that  your  Government  would  give  its  in.m-dmte  attention 
to  the  subject  of  these  despatches.  .       tt    i      c.        *         * 

Nothing  further  having  been  heard  on  this  subject,  the  acting  Under  Secretary  of 
State,  at  tlie  instance  of  the  Minister  of  Justice,  addressed  a  despatch  to  you  on  the 
3lBt  of  March  last,  calling  attention  to  the  previous  communications  pressing  for  an 
immediate  reply.  This  despatch  was  acknowledged  by  you  on  the  6th  of  April  with 
the  information  that  it  had  been  referred  to  your  Attorney  General 

On  the  5th  May  instant.  I  sent  you  a  further  report  of  the  Minister  of  J  ustice 
upon  chapter  14  of  the  statutes  passed  at  the  last  session  of  your  legislature,  to  which 
no  reply  other  than  a  simple  acknowledgement  has  been  received. 

On  the  31st  May  the  Under  Secretary  of  State  telegraphed  you  as  follows:— 

Department  OF  State.  Ottawa.  Slst  May.  1906. 

"  Lieutenant  Governor  of  Quebec, 
"  Quebec. 
"I  am  directed  to  invite  your  Honour's  attention  to  my.  despatches  of  the  20th 
November  1905.  and  31st  March  and  5th  May.  1906,  on  the  subject  of  provmcial 
Sisl^on  and  te  renew  my  request  for  an  inunediate  reply  thereto.  It  is  necessary 
that  the  Minister  of  Justice  should  be  apprised  of  the  intention  of  your  ministers 
with  regard  to  the  exceptions  taken  by  him  in  respect  of  this  legislation  at  the  earliest 

possi^e  mom^n^^^  private  secretary  replied  that  the  message  had  been  received  and 
transmitted  to  your  prime  minister. 

The  time  for  disallowance  expires  to-morrow. 

I  deem  it  my  duty  to  point  out  to  you  that  your  advisers  do  not  appear  to  have 
treated  this  government  with  their  wonted  courtesy  in  this  matter.  It  is  now  more 
than  six  months  since  their  attention  was  invited  to  the  objections  entertained  by  the 
Minister  ^f  Justice  to  their  legislation,  yet  during  that  long  period  no  answer  has 
been  received  to  the  objections  raised  by  them. 

I  have  the  honour  to  be,  sir. 

Your  obedient  servant, 

{R.  W.  SCOTT, 
Secretary    of    State. 

His  Honour  the  Lieutenant  Governor  of  Quebec. 

•  (Translation.) 

Quebec,  June  4,  1906. 

To  the  Honourable  the  Secretary  of  State, 
Ottawa. 
Sir -In  reply  to  your  despatch  of  the  31st  ultimo.  I  have  the  honour  to  inclose 
herewUh  a  certified  copy  of  a  report  of  my  Attorney  General,  dated  let  matant.  respect- 
r„Tcertain  despatches  'elating  to  laws  passed  by  the  Quebec  Legislature  at  its  session 
of  1905,  as  submitted  by  the  Honourable  the  Provincial  Secretary. 

I  have  the  honour  to  be,  sir.  ;  ^ 

Your  obedient  servant, 

L.  A.  JETTE, 
Lieutenant    Oovemor. 
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(Translation) 


Quebec,   June   1,    1906. 


Rpport  respi'ctiuo   despatches  of  the  Honourable   the  Secretary  of  State  of  Canada 

relating  to  laws  passed  by  the  Quebec  Legislature  at  its  Session  of  1905, 

as  submitted  by  the  Ilonovablc  the  Provincial  Secretary 

The  undersigned  has  the  honour  to  report  as  follows: — 

He  has  taken  cognizance  of  a  letter  from  the  Under  Secretary  of  State  to  the 
Lieutenant  Governor  of  the  province  of  Quebec  calling  the  latter's  attention  to  tht 
Secretary  of  State's  despatches  of  the  20th  November.  1905,  and  of  the  1st  March  and 
1st  May,  1906,  respectively,  and  asking  for  a  reply  to  these  communications. 

The  matters  to  which  that  communication  refers  are  the  following: — 

1.  A  minute  of  council,  dated  13th  November,  1905,  covering  a  report  from  the 
Minister  of  Justice  of  the  2nd  November,  1905,  with  respect  to  chapters  66,  67,  68,  69, 
72,  73,  74,  75,  76,  77.  78  and  79  of  the  Quebec  Statutes  of  1905. 

9  \  minute  of  council  dated  the  l7th  November,  1905,  covering  a  report  from  the 
Minister  of  Justice  of  the  2nd  November,  1905,  respecting  Chapter  15  of  the  Quebec 
Statutes  of  1905. 

3.  A  minute  of  council  dated  the  2nd  May,  1906,  covering  a  report  from  the  Min- 
ister of  Justice  of  the  2nd  November,  1905,  relative  to  Chapter  14  of  the  Statutes  of 
Quebec  of  1905,  he  recommends  that  the  Act  be  left  to  its  operation. 

The  undersigned  did  not  deem  it  his  duty  to  answer  the  letter  relating  to  Chapter 
14  of  the  Statutes  of  1905,  inasmuch  as  the  same  had  been  sent  to  the  government  of 
the  province  of  Quebec  for  its  information  only,  and  that  receipt  thereof  had  been 
acknowledged.  It  relates  to  that  part  of  the  amendments  made  to  the  license  law 
dealing  with  licenses  required  from  foreign  commercial  travellers  doing  business  in 
the  province  of  Quebec;  it  states  that  in  the  opinion  of  the  Minister  of  Justice  the 
unconstitutionality  of  the  Act  is  not  so  far  established  as  to  justify  a  recommendation 
for  its  d'sallowance  on  that  ground,  the  minute  of  council  recommending  that  the  law 
be  lef .  to  its  operation  and  that  copy  of  the  report  of  the  Minister  of  Justice  be  trans- 
mitted to  the  lieutenant  Grovernor  of  Quebec  for  the  information  of  his  Government. 

The  fate  of  this  law  having  been  thus  definitely  settled  by  the  r('eoin.iiiendation  of 
the  Minister  of  Justice,  no  answer  was  therefore  necessary. 

The  other  two  communications  above  mentioned  relate,  one  to  the  Act  providing 
for  a  tax  on  transfers  of  shares,  bonds,  debentures,  or  debenture  stock  (Chapter  15 
of  the  Statutes  of  1905) ;  and  the  other  to  Acts  respecting  the  incorporation  of  insur- 
ance companies  and  trust  cumpanies,  the  chapters  of  which  are  above  set  forth. 

No  written  answer  has  so  far  been  made  to  these  two  communications,  because  the 
Minister  of  Justice,  in  the  course  of  an  interview  when  these  matters  were  discussed, 
gave  the  Department  of  the  Attorney  General  to  understand  that  no  further  action 
would  be  taken  in  regard  to  the  explanation  or  information  asked  for  in  the  said 
letters. 

As  regards  the  law  providing  for  a  tax  on  transfers  of  shares  (1905,  Chapter  15), 
it  suffices  to  say  that  this  law  was  repealed  and  superseded  by  Chapter  12  of  the 
Statutes  of  the  session  of  1906,  and  this  repeal  was  made  to  meet  requirements  of  a 
rurely  administrative  character.  The  Government  of  Canada  should  be  made 
acquainted  with  this  fact,  which  is  of  a  nature  to  make  any  further  action  on  its  part 
unnecessary  in  respect  of  this  law. 

At  the  same  time,  it  is  deemed  proper  to  inform  that  government  that  this  repeal 
was  not  made  because  of  the  fact  that  the  government  of  the  province  acknowledged 
the  propriety  of  the  representations  made  to  the  latter  upon  this  subject. 

The  laws  respecting  insurance  companies  and  trust  companies  which,  in  the 
opinion  of  the  Minister  of  Justice,  would  contain  unconstitutional  features,  are  the 
following ; — 
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"  An  Act  to  incorporate  the  Industrial  Life  Insurance 
"  An  Act  to  incorporate  the  Eastern  Fire  Insurance  Com- 
'An  Act  to  incorporate  'La  Societe  de  Secours  Mutueh 


Chapter  60,  intituled: 
Company." 

Chapter  67,  intituled : 
pany  of  Canada." 

Chapter  68,  intituled: 

""''ZZ^Z'^'^l   intituled:  "An    Act   to   incorporate   'La    Gor^mnie    d' Assurance 


potiulnirc '." 

Chapter  72,  intituled : 

pany." 

Chapter  73,  intituled: 

Company." 

Chapter  74,  intituled: 
Chapter  75,  intituled: 


"An  Act  to  incorporate  the  Anglo-American  Trust  Com- 

"  An  Act  to  incorporate  the  Colonial  Trust  and  Securities 

"An  Act  to  incorporate  the  Collateral  Loan  Company." 
"  An  Act  to  extend  tn.  powers  of  the  St.  Lawrence  Tnvest- 

'"^'i^i:r5'^Ser'";f  ^^'in!:^         the  Yu.on  Loan  and  Trust  Com- 

£tj:'J::idS.:^^e;::?rc^^^^^ 

"°  1^  T^rctZ:-J^:::rterr..,  to  companies  to  which  they  relate,  tl.  power^o 
carry  on  the  business  of  insurance,  or  tru.t.  and  contain  no  provision  bmxt.ng  the 
business  of  these  companies  to  the  Province  of  Quebec. 

2   It  may  be  inferred  from  the  provisions  of  some  of  those  -^^^s  that  it  was  t 
intention  "  L  Legislature  to  allow  these  companies  to  carry  on  business  beyond  the 

limits  of  the  province.  u„„A^■^  inatifv  the  disallow- 

In  the  opinion  of  the  undersigned,  these  reasons  would  hardly  justity  the 

ance  of  the  laws  in  question.  ,  ,,      ,  t  „r.   \ot  mav  annear.  the 

He  would  represent  that,  however,  general  the  terms  of  ^''^''^^ZL^theLme 
,.J.tnre  should' not  be  supposed  to  have  -7d?f,.^*\P!^;^^,,^jt'powe^^^^^ 
Jt  should  in  effect  be  presumed  that  it  has  acted  within  he  ^»""^*^  "V*"  P^I'/Jf', " 
;L  terms  of  the  Act  would  plainly  imply  t^^t  Us  — ^^^^  JL.petaUr  Should 
The  courts  have  many  a  time  acknowledged  this  mode  o\^"^^'^l  ,      ,  f 

b,  incorporated  e«nBot  do  bu.me»  outside  of  the  provmce  whtoh  has  granted 
"'"Seover  to  insert  in  .  charter  .  clause  of  the  nature  of  *»'  "''- ™«™J^ 

i:3rttt.';ie\r7:ucrotru".n— the  rs^^^ 

pre'ent  it,  and  that  its  charter  does  not  contain  an,  restnct.on,  to  that  effect.     (Se. 

""",s^hin;^:;f;t^l'it°thrUw^ora«l,bn.ed  to  an,  intention  of  dc^i. 

13  the  ccnsurt  aitu         _  i,.,,,pfif  of  this  nrivi  ege?    If  so.  this  intention 

lT„,l^nr«LV^;r;:rS:e;Ver-nYhfLto?tL''con.ti'lution  or  in  the  decision, 

"'  '""I.T'the  second  complaint  made  against  Uiese  law.,  the  undersigned  is  ready  to 
admH  that  Provtoci.1  Jgi.lature.  can  incorporate  only  compan.es  wtth  p.-o,mct,l 
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objects,  and  likewise  the  Parliament  of  Canada  alone  can  grant  incorporation  to 
companies  with  objects  other  than  provincial. 

On  the  other  hand,  he  submits  that  there  is  nothing  in  the  laws  in  question  which 
violates  these  rules.  The  only  particular  provision  to  which  attention  is  called  by  the 
Minister  of  Justice  is  one  which  authorizes  a  company  to  invest  in  foreign  securities, 
such  portions  of  its  moneys  as  may  be  required  for  the  maintenance  of  any  agency 
abroad.  The  object  of  this  clause  is  not  to  confer  on  the  company  the  power  to  do 
business  abroad,  as  that  power  is  already  granted  by  private  international  law.  It 
simply  affords  to  the  company,  in  case  it  would  take  advantage  of  the  privileges  con- 
ferred by  that  ^iw,  convenience  to  deposit  abroad  such  moneys  as  are  required  to 
insure  the  ma  ntenance  of  its  agency.  The  decision  quoted  by  the  Minister  of 
Justice  in  his  memorandum  (The  Colonial  Building  and  Investment  Company  and 
the  Attorney  General  of  Quebec)  does  in  no  wise  contrast  with  this  theory. 

It  only  establishes  that  fact  that  the  Parliament  of  Canada  did  not  exceed  its 
powers  by  incorporating  a  company  wiiose  operations  are,  according  to  its  charter,  to 
be  carried  on  throughout  the  Dominion  of  Canada,  while,  in  fact,  such  operations  are 
limited  to  tlie  Province  of  Quebec. 

A  large  number  of  laws  adopted  in  the  past  contain  provisions  which  allow  us  to 
come  to  the  conclusion  that  the  Government  of  Canada  has  not  always  considered  that 
the  constitution  required  that  the  scope  of  business  (capacite)  of  incorporated  com- 
panies should  be  confined  to  the  territory  within  the  jurisdiction  of  the  parliament  or 
of  the  legislature  which  incorporated  them. 

Thus  will  be  found  appended  to  this  report  a  list  of  Acts  passed  by  the  Canadian 
Parliament  which  in  express  terms  give  to  the  companies  to  which  they  relate  the  right 
of  having  agencies  and  branches  abroad.  Another  list  is  also  furnished  of  similar 
acts  adopted  by  the  Legislature  of  Quebec  which  have  not  been  disallowed  by  the 
federal  autliorities. 

Why  should  the  government  of  Canada  make  this  innovation  and  disallow  laws 
which  are  but  the  reproducti  .'U  of  a  legislation  which  go^s  back  as  far  as  the 
beginning  of  confederation?  Why,  at  all  events,  should  not  the  Minister  of  Justice, 
like  his  pretlocessors,  leave  the  courts  to  decide  as  to  the  constitutionality  of  these 
laws  ? 

The  undersigned  begs  to  point  out  in  conclusion  that  should  these  Acts  be  disal- 
lowed, notwithstanding  the  rule  coust^mtly  adhered  to  for  over  a  quarter  of  a  century, 
tliis  action  would  create  perturbation  in  the  trade  and  would  ruin  a  large  number  of 
capitalists  in  this  province. 


True  copy,  ' 

Jos.    DUMONT, 

Under  Secretary, 


LOMER  GOUIN,         ; 
Attornpii  OcnernJ. 


A  list  of  the  Trust  Companies  and  Insurance  Companies  incorporated  by  the 
Dominion  Parliament,  and  being  emiKJwered  by  their  charter  to  carry  on  their  business 
beyond  the  limits  of  Canada: —  ,   ,; 

42  Victoria — 
Chapter  73,  The  North  American  "Nfutual  Life  Insurance  Company. 

45  Victoria — 

Chapter  !)8,  The  North  American  Life  Assurance  Company. 

Chapter  104,  The  St.  Lawrence  Maritime  Insurance  Company  of  Canada. 

46  Victoria 

Chapter  80,  The  Grange  Trust,  Limittd. 
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47  Victoria — 
ri,!»T.tPr   S9    The  London  Life  Insurance  Company. 
Sapter  O?!  The  Ten.peran.e  and  General  Life  Assurance  Co.npany  of  Jso.th 

America. 

49  Victoria —  c  i^       a 

Chapter  S>3,  The  Tecumseh  Insurance  Company  of  (.anacla. 

50-51  Victoria — 
Chanter  103,  The  Equity  Insurance  Company. 
Chantev  1(M,  The  Manufacturers'  Life  Insurance  Company. 
Chapfer  m  The  Manufacturers'  Accident  Insurance  Co.up.ny. 
Chaptei  106,  Tlie  Canada  Accident  Assurance  Company. 

51  Victoria—  , 
Chapter  %,  The  Eastern  Assurance  Company  of  Canada. 
Chapter  97,  The  Keystone  Fire  Insurance  Company. 

52  Victoria— 

Chapter  95,  The  Dominion  Life  Assurance  Company. 

54-55  Victoria — 
Chapter  115,  The  (Jreat  West  Life  Assurance  Company. 

55-56  Victoria-  . 

Chapter  69,  The  Victoria  Life  Insurance  Company. 

56  Victoria — 
Chapter  81,  The  Ocean   Accident  Corporation. 
Chapter  82,  The  Oeean  Guarantee  Corporation. 

57-58  Victoria—  -        i 

Chanter  lit'.  The  General  Trust  Corporation  ot  o.umda. 
-   cSrer  118    The  Canadian  EailwSy  Accident  Insurance  Compay. 
'    Sap  er  m  The  Canadian  Railway  Fire  Insurance  Company  of  Canada. 
"        Chapter  122,  The  Northern  Life  Insurance  Company  of  Canada. 

58-59  Victoria— 
Chapter  83,  The  Ontario  Accident  Insurance  Company. 

59  Victoria—  t  n     ^a^ 

Chapter  50,  The  Imperial  Life  Assurance  Company  of  Canada. 

60-61  Victoria—  r^  , 

Chapter  77,  The  Methodist  Trust  Eire  Insurance  Company. 
.        Chapter  78,  The  National  Life  Assurance  Company  of  Canada. 
Chanter  79,  The  North  American  Life  Assurance  Company. 
Chapter  81,  The  Koyal  Victoria  Life  Insurance  Company. 

61  Victoria —  i  n       a 

Chapter  103,  The  Federal  Life  Assurance  ComV'i".v  of  Canada. 
Chapter  113,  The  Prudential  Life  Assurance  Company. 

02-63  Victoria— 
m      .„-  ift7    Th^  nnminion  Fire  Insurance  (.omitaiiy. 
Swptei-  11?;  The  London  and  Canadian  Loan  and  A.eucy  Con.pany.  Limited. 

1  Edward  VII— 
ni,..nfpr  03    The  Century  Life  Insurance  Company.  ■Kr„,.*v, 

Ohaple;  4.  The  Temperance  and  General  Life  Assurance  Company  of  Noith 

^""'chapter  116,  The  United  Empire  Life  Insurance  Company. 
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2  Kdwuid  VII— 

Chapter  102.  The   Sovereign   Life  Assurance  Company   of  Canada. 
Chapter  109,  The  Union  Life  Assurance  Company. 

3  Edward  VII—  ..-     v  , 
Chapter  118,  The  Empire  Accident  and  Surety  Company.                  *, 
Chapter  132,  The  Canadian  Agency. 

Chapter  146,  The   Lumbermen's   Fire   Assurance.  • 

Chapter  183,  The  Kichmond  and  Drummond  Fire  Insurance  Company. 

4  Edward  VII— 

Ci-apter  57,  The  Canadian  Credit  Indemnity  Company. 

Chapter  Oft,  The  Monarch  Life  Assurance  Company. 

Chapter  110,  The  Ottawa  Life  Insurance  Company.  ,    ^'* '  ~*"' 

4-6  Edward  VII— 
Chapter  74,  The  Canadian  West  Life  Insurance  Company. 
Chapter  107,     The  Imperial  Guarantee  and  Accident  Insurance  Company  of 
Canada. 

Chapter  159,  The  Sovorign  Fire  Insurance   Company. 

A  list  of  the  Insurance  companies  and  Trust  companies  incorporated  in  the 
Province  of  Quebec,  from  1867  to  1905,  and  whose  sphere  of  action  does  not  seem 
to  be  limited  to  the  Province  of  Quebec : —    • 

1875—39  Victoria- 
Chapter   (50.   ''  An   Act   to   incorporate   the   Patriotic   Insurance    Company    of 
Canada." 

1875— 3e  Victoria- 
Chapter  81,  "An  Act  to  incorporate  'The  Atlantic   Insurance  Company   of 
Montreal '."  • 

18^9—62  Victoria— 
Cliapter  85,  "  An  Act  to  incorporate  the  Provincial  Trust  and  Agency  Company." 

1900—63  Victoria- 
Chapter  91,  "  An  Act  to  incorporate  the  Transit  Insurance  Company  of  Montreal, 
Canada." 

1900—63  Victoria- 
Chapter  89,  "  An  Alt  to  incorporate  the  Corporation  Trust  Company," 

1900— OC?  Victoria- 
Chapter  77,  "  An  Act  to  further  amend  the  charter  of  the  Montreal  Trust  and 
Deposit  Company,  incorporated  by  52  Victoria,  chapter  72." 

1900—63  Victoria- 
Chapter  76,  "  An  Act  to  amend  the  charter  of  the  Eoyal  Trust  Company." 

lOC'l— 3  Edward  VII— 
Chapter  121,  "  An  Act  to  incorporate  L' Association  nationalc  fiduci<iire." 

1903—3  Edward  VII— 
Chapter  106,  "An  Act  to   incorporate  Le   Credit  municipal  camdien"      (The 
Cnnndinn  Mnnicipnl  Trust  Compiiny). 

imi~'\  Kdward  VII— 
Cliapter   10;>,  "  An   Act  to   incorporate   the   Empire  Trust  Company." 
1903—3  Edward  VII— 

Chapter  102,  "  An  Act  to  incorporate  The  Real  Estate  Title  Guarantue  and  Trust 
Company.'' 
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<,^^ATt:'^^'.r^r.i.  La  Sa„..p«*  Life  I™u,.,.c,  Compan,." 
C.,.pT,V8*'?'A:tr™e„d  La  Sau..,ari.  Life  I„.ur«,ee  Company." 
Ch.p.'^"t"AeT"~ncorpor.to  The  IWn.o  General  T,u..  C»po«.ion.» 


(Translation)  Quebec,    June   0,    1906. 

To  the  Honourable  Secretary  of  State, 

Ottawa.  '•       '      *      ' 

I  have  the  honour  to  be,  sir, 

•  Your    obedient   servant, 

-V.^-,;-,-^--..'.---^^'  "  '■    ■■■■  ■  ^                                   L.  A.  JETTE, 

.                .                  >«;  Lieutenant    Governor. 


(^Translation)  '      ' 

of  Canada,  dated  the  Ist  instant. 
The  undersigned  has  the  honour  to  report  J^  f  l^^^'g'-  ^f  State  reproaches  tho 

a»™^Lrf:?;rprnr:ft:s':i\rr,at  o^^   in  n„.  .ep^in. .» .. 

tain  despatches  referred  to  in  his  communication  ^^^  ^^ 

„,  of  State,  Bl,ow  Ijow  .nfonndcd  .l.e«  ■H.^ro«eh«  »-    Tl »  ^^'V*.,  l.e  would 

:f,rri:ioitinSrrrr^ni.^:r^^^^ 

Ailorney    General. 
Certified  copy. 

Jos.  DUMONT,  .       ,    ;,!'; 

f/nder  Secretary.  '       '     .> 


6  EDWARD   Vn,    1906 

(Approved  11  March,  1907)  .... 

Dkpahtmkn-  ok  Justice,  Ott.swa,  2ard  November.  190C. 
To  Uix  Kxcdlency  the  Governor  General  in  Council: 

T„c  n„d,;«i«.>od  ..a,  had  undej  -^-'-Zj-rS^Ld^S* 7.1:' 
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Chapter  12,  intituled:  "An  Act  to  provide  for  a  Tax  on  transfers  of  Shares, 
Bunds,  Debentures  or  Debenture  Stock." 

By  this  Act  the  Act  5  Edward  VII,  c.  15,  is  repealed,  and  it  is  provided  that  in 
order  to  provide  for  the  exigencies  of  the  public  service  there  shall  be  levied,  in 
accordance  with  the  rules  in  the  sitatute  set  forth,  a  tax  upon  every  change  of  ownership 
consequent  upon  the  sale,  transfer  or  agsignment  of  shares,  bonds,  debentures  or 
debenture  stock  issued  by  any  corporation  or  company,  made  or  carried  into  effect  in 
the  province,  excei'  upon  the  first  issue  of  shares  up  to  the  sum  of  one  million  shares. 

The  tax  is  to  be  paid  in  money  or  in  adhesive  stamps,  and  is  to  be  of  the  amount 
of  two  cents  for  every  hundred  dollars  or  fraction  thereof  of  the  par  value  of  a  share, 
bond,  debentures  or  debenture  stock,  sold,  transferred  or  assigned.  It  is  provided 
that  the  stamps  shall  in  all  cases  be  supplied  and  affixed  by  the  vendor,  transferor, 
or  assignor,  unless  the  sale,  transfer  or  assignment  is  effected  through  a  broker,  in 
which  case,  the  broker  is  to  affix  the  stamps,  and  may  recover  the  costs  thereof  from 
the  vendor,  transferror  or  assignor. 

The  Lieutenant  Governor  is  empowered  to  make  regulations  providing,  among 
other  things,  that  the  tax  may  be  paid  in  money  in  lieu  of  stamps. 

The  undersigned  is  not  satisfied  that  the  taxation  authorized  by  this  Act  is  direct 
taxation,  but  inasmuch  as  the  question  may  be  open  to  argument,  and  especially  as 
Your  Excellency  refrained  from  exercising  the  power  of  disallowance  with  regard  to 
the  said  Act,  5  Edward  VII,  chapter  15,  which  is  now  repealed,  the  undersigned  does 
not  recommend  that  this  Act  be  disallowed.  Any  question  which  may  arise  with 
regard  to  its  validity  may  be  conveniently  determined  by  the  courts. 

Chapter  15,  intituled  "  An  Act  to  amend  the  law  respecting  public  lands." 

By  section  6  it  is  provided  that  all  locomotive  engines  used  on  any  railway  which 
passes  through  any  forest  shall  be  provided  with  and  have  in  use  the  most  approved 
and  efficient  means  to  prevent  the  escape  of  fire  or  sparks  from  the  furnace,  ashpan  or 
smokestack  of  such  engl.io. 

This  pvjvision  may,  no  doubt,  have  its  effect  as  to  railways  within  the  legislativfc 
authority  o^  the  province,  but  it  can  have  no  effect  with  regard  to  Dominion  railways, 
and  the  undersigned  presumes  that  it  would  be  so  construed  by  the  courts,  consequently 
ho  does  not  recommend  disallowance. 

Chapter  18,  intituled  "  An  Act  to  amend  the  Quebec  Fishery  Laws." 

Section  9  provides  a  penalty  against  any  person  injuring  or  obstructing  any  fish- 
way,  or  doing  anything  to  deter  fish  from  entering  or  ascending  the^  same,  &c. 

Section  13  provides  a  penalty  against  any  person  using  dynamite  or  other  explosiva 
in  catching  fish. 

These  provisions  relate  to  the  regulation  of  the  fisheries  rather  than  to  proprietary 
rights  therein  or  any  subject  over  which  the  legislature  has  jurisdiction,  aid  the  under- 
sized would  recommend  their  disallowance  were  it  not  for  the  fact  thfit  the  courts 
may  conveniently  give  effect  to  the  objection  stated,  and  the  Act  contains  many  pro- 
visions no  doubt  necessary  or  useful  in  relation  to  matters  competent  to  the  legislature. 
He  considers,  therefore,  that  this  Act  may  properly  be  left  to  such  operation  as  it  may 
have. 

Chapter  74,  intituled  "  An  Act  to  amend  the  ohfcrter  of  the  Imperial  Trust 
Company." 

By  this  Act  the  Act  5  Edward  VII,  chapter  79,  is  amended  by  the  addition  to 
section  3  of  two  paragraphs  authorizing  the  company  to  »eceive  money  on  deposit  and 
allow  interest  on  the  sauie,  and  to  purchase  bills  of  e'change,  and  generally  do  an 
excliango  business  with  Great  Britain  and  Ireland,  British  possessions  and  foreign 
countries. 

The  undersigned  does  not  admit  that  these  powers  may  be  conferred  by  the  legis- 
lature. They  nro  not  improbably  banking  powers,  which  con  only  be  conferred  by 
parliament. 

The  undersigned  does  not,  however,  on  that  account  recommend  disallowance  of 
the  Act  since  these  questions  may  be  determined  by  the  court*,  and  having  called 
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«tiPiition  to  the  doubt  which  exists  as  to  the  validity  of  these  powers  the  company  of 
rse  has  tS^p^^rtunity  to  come  to  parliament  for  -^^f^/^^^^^^^^^^^ 

The  undersigned  recommends  that  a  copy  of  this  report    if  «PP,^?^«^' J^^^,"^";' 
milted  to  the  Lieutenant  Governor  of  Quebec  for  the  information  of  his  Government. 

Humbly    submitted, 
'  A.    B.    AYLESWORTII, 

Minister   of    Justice. 


7   EDWARD  Vn,    1907 

(Approved  21  May,  1908.) 
Depaktmknt  of  Justice,  Ottawa,  7th  January,  1908. 
To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration   the   Statutes  of  the  I^egislative 

honour  to  report  thereon  as  follows:—  ^fQ-milnv" 

f^hapter  42,  intituled  "An  Act  respectmg  the  Observance  of  Sanday 
Tn  recommending  thi.  Act  to  he  left  to  such  operation  as  it  may  have,  the  under- 
signed rehlTs  from  expreasing  any  opinion  ns  to  the  authority  of  he  legislature  to 
nTcUt  Thi  s.atute, 'among' other  provisions,  forbids  the  domg  of  cortam  acts  or 
fh„  nnrrvin^r  on  of  Certain  business,  on  Sunday,  and  provides  penalties.  Tt  is  quite 
In Jble  tZt  ruoh  Sslation  falls  within  the  exclusive  legislative  jurisdiction  of 
?Sle::rL^:t;S  1  erin>inal  law  or  ..in  ^^-^^^^^^^rZ 

-tsrsii^StSr^-rr^^i^^^^^^^  ^oint  stoc. 

"^""T^^cZ^^Z^oA  th.t  any  company  incorporated  under  any  general 
or  s,!2irlrof  anVof'the  other  province  of  Canada  for  any  oij^vu^^o.^^ ;^ 
objects  for  which  letters  patc^.t  may  -be  i.s.ued  under  t  -  Act  and  bo  „«  „t^^^^^ 
time  of  the  appUcat  on    a  -^/^  ^^^  ^  ^latt  Gov  rCr  l^  tTereupoVissue  letters 

this  Act,  and  that  thereupon  all  the  ''«^^  !^'  J^f K^ocLd  higs  may  be  continued 

tf^j::::::^^rj^r:::^:^^  -^  .e^  coutmued  or 

of  Queb.  to  -thorize  a  conipan^  incc^p^^^^^^^^^^  ,„, 

prov.ncc  to  «Pf  ^  ^^^^^  ^^"^  i^  ,ed^  do.bt  the  power  of  the  legislature 

the  provmce  of  'yuebec,  tlie  "'"'^'- '»'";"  pvi«iinir  company  as  a  new  company 

of  Quebec  to  incorporate  the  shareholders  of  "^^  ^^V'*;"^  J^^' '^  J,,  than  an  entirely 
for  local  purposes,  but  such  new  corporation  ««"^d  never  ^e  other  t 

distinct  and  different  f -P-f .  *--/ 'j;; '^"f  r\  :i^^^^^^^^  unauitnou* 

comimny  the  rights  and  obligations  of  the  o"gmal  «o™P«»yj^^«^  .^^  ^^^  enforcement 
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A  company  in<;orpoiated  for  provincial  purposes  within  a  province  is  within  the 
exclusive  jurisdiction  of  the  incorporating  province,  and  not  subject  to  the  authority 
of  the  legislature  of  another  province.  Consequently,  in  the  opinion  of  the  under- 
signed, the  legislation  now  in  question,  in  so  far  as  it  is  intended  to  confer  powers 
upon  or  affect  the  constitution  of  a  company  incorporated  by  any  province  other  than 
Quebec,  is  plainly  ultra  vires. 

The  undersigned  considers  therefore  that  the  said  section  13  should  be  repealed 
or  amended  by  striking  out  the  provision  authorizing  a  company  incorporated  by 
another  province  to  apply  to  the  Government  of  Quebec  for  incorporation  of  its 
shareholders  in  Quebec,  and  by  striking  out  the  provision  with  regard  to  the  transfer 
of  the  rights  and  obligations  of  the  former  company  to  the  new  company,  tho  continu- 
ing of  proceedings  against  the  new  company,  and  genoraHy  such  provisions  as  contem- 
plate the  substitution  of  the  new  company  for  the  old. 

In  the  meantime  it  is  of  course  competent  to  the  courts  to  give  effect  to  the 
objections  herein  stated  in  any  case  where  they  arise. 

Chapter  89,  intitu'led  "An  Act  respecting  the  Gaspeeian  Railway  Company." 

This  statute  incorporates  a  railw.ay  company,  and  authorizes  the  company  to  lay 
cut,  construct  and  operate  a  railway  as  follows:  "Commencing  at  or  near  Paspebiac; 
thence  through  the  county  of  Bonaventure,  not  further  north  than  Casapscal  or 
further  south  than  Cross  Point;  proceeding  thence  to  the  boundary  of  the  Province 
of  Quebec,  in  the  direction  of  Edmundston  or  Grand  Falls,  or  to  tlie  boundary  of  the 
Province  of  Quebec  in  a  direction  between  these  two  places,  or  to  the  boundary  of 
the  Province  of  Quebec  in  the  direction  of  the  St  John  River,  in  the  Province 
of  New  Brunswick. 

"  The  said  railway  shail  be  commenced  'before  the  year  1909,  and  shall  be  com- 
pleted and  put  into  operatioA  before  the  year  1912.  It  is  expressly  stipulated,  how- 
ever, that  the  company  shall  n  ~)t  have  any  stations  or  stopping  places  for  the  purposes 
of  traffic  or  passengers  or  for  any  purpose  whatsoover,  other  than  the  taking  of  coal 
and  water  between  Metapedia  and  New  Carlisle. 

"The  section  extending  from  Metapedia  to  iEdmundaton,  or' to  Grand  Falls,  or 
to  St.  John  River,  in  the  Province  of  New  B'runs\dck  must  be  constructed  and  in 
operation  before  the  company  shall  be  allowed  to  rin  its  trains  between  Metapedia 
and  New  Carlisle,  but  even  after  the  section  from  Metapedia  to  Edmunston  or  to 
Grand  Falls  or  to  the  St.  John  River,  in  the  Province  of  New  Brunswick  is  constructed 
and  in  operation,  the  company  shall  not  have  the  power  to  stop  its  trains  between 
Metapedia  and  New  Carlisle  except  for  the  taking  of  coal  and  water." 

The  undersigned  cannot  construe  this  provision  otherwise  than  as  contemplating 
and  purporting  to  authorize  the  construction  and  operation  of  a  railway  from  the 
Province  of  Quebec  into  the  Province  of  New  Brunswick,  either  connecting  the  two 
provinces  or  extending  beyond  the  limits  of  Quebec.  In  either  case  the  statute 
as  it  stands  is  ultra  vires  of  the  local  legislature.  The  undersigned  has,  however, 
communicated  with  the  Attorney  General  of  Quebec,  and  has  'H;ertained  that  he 
shares  the  view  that  tlie  statute  must  be  regarded  as  ineffective  in  so  far  as  it  author- 
izes vhe  railway  to  connect  two  provinces  or  to  extend  beyond  the  limits  of  Quebec. 
The  Attorney  Ge-ieral  of  Quebec  accordingly  undertakes  to  promote  an  amendment 
to  this  Act  at  the  next  session  of  the  l(?gi8lature  limiting  the  powers  of  the  Company 
to  the  Provij-.ce  of  Quebec.  In  these  circumstances  the  undersigned  refrains  from 
recommenr'.ing  disallowance. 

Tlic  undersigned  therefore  recommends  that  the  said  statutes  be  left  to  such 
operation  ns  tlioy  may  have,  and  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Quobcc,  for  the  information  of  his  (Govern- 
ment. 

Humbly  submitted, 

A    B   AYLESWORTH, 

Minister  of  Justice 
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8  EDWABD  Vn,    1908  -^- 

/;  '(^Approved  16  November,  1908) 

Department  of  Justice,  Ottawa,  9th  October,  1908. 
To  Kis  Excellencfy  the  Governor  General  in  Council:  .  .- 

The  undersigned  has  had  under  consideration  the  statutes  of  the  Legislature  of 
Quebec,  passed  in  the  eighth  year  of  His  Majesty's  reign  (1908)  received  by  the  Sec- 
retary of  State  for  Canada  on  8th  May  last,  and  is  of  opinion  that  tiiese  statutes  may 
be  left  to  such  operation  as  they  may  have.  •     •    i  j    «  a      a  f 

The  undersigned  desires  to  remark,  however,  as  to  Chapter  69,  intituled:  An  Act 
respecting  Insurance  Companies,  Mutual  Benefit  Societies  and  Charitable  Associa- 
tions, in  the  Province  of  Quebec,"  that  the  provisions,  such  as  section  85,  which  are 
intended  to  authorize  insurance  companies  and  associations  incorporated  by  other 
provinces  to  carry  on  business  within  the  Province  of  Quebec  are  of  very  questionable 
validity,  and  the  undersigned  does  not  admit  that  it  is  within  the  power  of  the  Legis- 
lature of  Quebec  to  enlarge  the  powers  of  a  local  company  incorporated  in  another 
province.  Since,  however,  the  undersigned  proposes  to  recommend  a  reference  to  the 
courts  of  questions  touching  the  legislative  authority  of  the  provinces  with  respect  to 
the  constitution  of  companies,  and  since  the  objection  herein  stated  may  be  conven- 
iently determined  by  the  courts,  he  does  not  consider  it  necessary  to  recommend  any 
further  action  with  regard  to  this  statute. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Quebec,  for  the  information  of  his  Govern- 
ment .  .  i 

Humbly  submitted, 

■  '■■'''■  '  A.  B.  AYLESWORTH, 

Minister  of  Justice. 


9   EDWARD   VII,    1909  • 

(Approved  21  January,  1910) 
Department  of  Justice,  Ottawa,  7th  January,  1910. 
To  His  Excellency  the  Governor  General  in  Coimcil:  ? 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Quebec,  passed  in  the  ninth  year  of  His  Majesty's  reign  (1909),  and  received  by  the 
Secretary  of  State  for  Canada  on  the  9th  June.  1909.  and  he  is  of  opinion  that  these 
statutes  may  be  left  to  their  operation  except  as  hereinafter  othei-wise  recommended. 

Chapter  115— intituled  "An  Act  to  amend  the  Charter  of  the  Montreal  Trust 

and  Deposit  Company." 

Section  8  provides  that  the  Company  may  receive  money  on  deposits  and  allow 

interest  on  the  same.  -,      ^     ,-^  r^  ,» 

Chapter  117— intituled  "An  Act  to  incorporato  1^  Credit  Ctoneral." 
Section  2,  paragraph   (f)   provides  that   the  Company  may  receive  money   on 

deposit  and  make  such  money  bear  interest.  ,      ^  ^  ^ 

Chapter  118— intituled  "An   Act  to  incorporate  the   Grown  Trust  Company.' 
Section  3,  paragraphs  19  and  21,  provides  that  the  Company  may  receive  money 

on  deposits  and  allow  interest  on  the  same;  purchase  bills  of  exchange,  and  generally 

do  an  exch^uige  business  with  other  British  countries  and  with  foreign  countries. 
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These  provisions  appear  to  the  undersigned  to  infringe  the  exclusive  powers  of 
Parliament  with  regard  to  hanking,  which  as  held  by  tlie  Judicial  Committee  of  the 
Privy  Council  in  Tenant  vs.  Umion  Bank,  1893,  Appeal  Cases,  at  page  46,  is  "an 
expression  which  is  large  enough  to  embrace  every  transaction  coming  within  the 
legitimate  business  of  a  banker." 

The  receiving  by  a  company  of  the  money  of  others  on  general  deposit  or  at 
interest  to  form  a  joint  fund  which"  may  be  used  by  the  company  for  its  own  benefit, 
or  for  the  purpose  of  making  temporary  loans  and  discounts,  or  of  dealing  in  notes 
or  bills  of  exchange,  is  in  the  view  of  the  undersigned  a  transaction  especially  con- 
nected with  banking,  and  therefore  ultra  vires  of  a  provincial  legislature  to  authorize. 

The  undersigned  is  therefore,  as  at  present  advised,  not  satisfied  that  the  enact- 
ments mentioned  should  be  allowed  to  stand,  and  he  recommends  that  inquiry  be  made 
of  the  local  Government  as  to  the  grounds,  if  any,  upon  which,  in  their  vierw,  these 
provisions  may  be  sustained  as  competent  to  the  legislature,  also  as  to  whether  the 
Government  would  undertake  for  the  repeal  of  these  clauses  within  the  time  limited 
for  disallowance. 

Chapter  116 — intituled  "  An  Act  to  authorize  The  Eastern  Trust  Com.  any  to  do 
business  in  the  Province  of  Quebec." 

It  is  recited  that  this  Company  was  incorporated  by  an  Act  of  the  Parliament  of 
Canada,  56  Victoria,  Chapter  84,  amended  by  62-63  Victoria,  Chapter  110,  and  by 
7  &  8  Edward  VII,  Chapter  103,  with  its  head  ofiice  at  Halifax,  Nova  Scotia.  The 
statute  proceeds  to  enact  that  the  chief  office  of  the  Company  for  the  Province  of 
Quebec  shall  be  in  the  City  of  Montreal,  and  to  confer  upon  the  Company  various 
enumerated  powers. 

The  undersigned  does  not  propose  at  present  to  consider  whether  these  powers 
are  intended  to  be  oonsisten.  with  or  to  modify  or  enlarge  the  powers  conferred  by 
the  Dominion  statutes  incorporating  and  defining  the  powers  of  the  Company.  The 
objection  to  the  legislation  consists  in  the  fact  that  the  legislature  of  Quebec  is  pro- 
posing to  legislate  so  as  to  affect  the  constitution  of  a  company  subject  to  the  exclusive 
legislative  authority  of  Parliament  The  undersigned  conceives  that  this  is  not  within 
the  powers  of  the  legislature,  and  he  recommends  that  the  same  course  be  followed 
with  regard  to  this  statute  as  is  hereinbefore  recommended  with'  regard  to  the  statutea 
which  profess  to  confer  banking  powers. 

'  The  undersigned  further  recommends  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant  Governor  of  Quefbec  for  the  information  of  hia 
Government,  and  that  he  be  requested  to  furnish  the  information  required  at  his 

earliest  convenience. 

Hunibly  submitted, 

A.   B.    AYLESWORTH, 

Minister    of  Justice. 


1    GEORGE   V,    1910 

(Approved  10  March,  1911) 


Department  op  Justice,  Ottawa,  12th  January,  1911. 
To  Has  Excellency  the  Governor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Quebec,  passed  in  the  first  year  of  His  Majesty's  reign  (1910) ;  and  received  by  the 
Secretary  of  State  for  Canada  on  10th  June,  1910;  and  he  is  of  opinion  that  these 
Acta  may  be  left  to  such  operation  as  they  may  have,  with'  the  exception  of 
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Chapter  82,  intituled  "An  Act  to  amend  the  Charter  of  the  General  Trust." 
The  General  Trust  was  incorporated  by  a  statute  of  Quebec,  9  Edward  VII, 
Chapter  117,  and  by  the  Act  of  incorporation  large  powers  are  conferred  upon  the 
company  to  carry  on  the  business  of  trustees,  money-lending,  dealing  in  property, 
real  and  personal,  receiving  deposits  at  interest,  investing  moneys,  issuing  deben- 
tures, etc. 

The  undersigned  in  his  report  of  7th  January  last  upon  the  Quebec  Statutes  of 
1009  commented  upon  the  said  Chapter  117,  among  others,  aa  infringing  upon  the 
exclusive  powers  of  Parliament  with'  regard  to  banking.  Upon  communication  of 
the  said  report  to  the  local  Government  the  Attorney  General  submitted  an  argu- 
ment in  reply  urging  that  the  fwwcrs  questioned  did  not  "  embrace  those  transac- 
tions which  differentiate  banking  from  business  of  other  kinds,"  and  he  submitted 
that  "  the  business  of  banking  as  distinguished  from  business  of  otiier  kinds  is 
the  receipt  of  money  from  or  on  account  of  a  customer  to  be  repaid  on  demand,  or 
when  drawn  or  by  cheque."  The  Attorney  General  concluded  that  inasmuch  as 
none  of  these  powers  were  conferred  upon  the  Company  the  legislation  was  not  in 
excess  of  provincial  authority. 

The  uiidei^igned  upon  further  cnnsideration  of  the  matter  adhered  to  the  opinion 
that  the  essential  qualities  of  banking  were  more  extensive  than  as  stated  by  the 
Attorney  General,  but  the  undersigned  in  the  circumstances  refrained  from  making 
a  further  recommendation,  and  so  the  Act  remains  in  force. 

Now  by  the  said  Chapter  82  of  the  last  session  of  the  legislature  the  original 
Act  is  amended  by  changing  the  name  and  further  defining  tlie  powers  of  the  Com- 
pany. As  to  the  powers  it  may  be  observed  that  they  are  enlarged  in  respect  of  what 
may  be  regarded  as  banking  business  by  the  granting  of  authority  "to  purchase  bills 
of  exchange,  and  generally  do  an  exchange  business  with  other  British  covui tries  and 
with  foreign  countries." 

By  re-enactment  among  the  powers  which  this  company  is  intended  to  exercise 
are  the  powere  to  lend  money  to  individuals  repayable  at  long  or  short  terms,  and  to 
receive  money  upon  deposit.  It  is  provided  nevertheless  that  the  Company  shall  not 
lend  on  the  security  of  bills  of  exchange  or  promissory  notes.  These  powers  in  con- 
nection with  the  dealing  in  exchange  seem  to  include  powers  attributed  distinctively 
to  the  banks.  It  is  not  necessary  to  urge  that  the  banking  powers  which  by  the  British 
North  America  Act  are  excluded  from  provincial  authority  are  commensurate  with 
those  which  have  been  validly  conferred  upon  the  banks  by  Parliament.  There  are 
powers  which  in  any  classification  of  corporate  powers  would  be  referred  to  the  sub- 
ject of  banking  exclusively.  There  are  other  powers  which,  although  relating  to 
banking,  may  be  indeterminate  and  partake  of  the  general  aspect  or  purpose  of  the 
legislation  in  which  they  are  grouped.  The  powws  in  question  are  not  of  the  latter 
class.  The  nature  of  the  business  of  bankers  is  part  of  the  law  merchant  and  ia 
judicially  noticed.  If  from  this  business  as  so  recognized  be  excluded  the  authority 
to  receive  money  on  deposit,  to  lend  money  to  individuals  except  upon  the  security 
of  bills  of  exchange,  and  generally  to  do  an  exchange  business,  tlie  undersigned 
apprehends  that  the  peculiar  business  of  banking  would  be  not  only  affected,  but 
very  considerably  diminished.  Yet  these  very  powers  are  in  terms  sought  to  be 
conferred  by  the  present  Act.  Even  subject  to  the  extreme  limitation  by  which  the 
Attorney  General  would  confine  the  strict  business  of  banking,  the  midersigned  ia 
unable  to  perceive  that  "the  receipt  of  money  from  or  on  account  of  a  customer  to  be 
repaid  on  demand,  or  when  drawn,  or  by  cheque,"  would  be  in  excess  of  a  power 
competently  conferred  to  receive  money  on  deposit. 

Tt  appears  to  the  undersigned,  therefore,  that  these  powers,  taken  separately 
or  in  combination,  infringe  upon  the  subject  of  banking  under  any  fair  interpreta- 
tion of  the  word.  , 
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While  the  imrlprsigned  conaidcrs  that  he  would  he  justified  in  reconnTitadinc  the 
disallowance  of  the  amending  Act  on  a'oouut  of  its  relation  to  hanking,  there  is 
another  ohjection  which  becomes  the  more  serious  when  regarded  in  the  light  of  the 
powers  which  this  company  is  intended  to  have. 

By  the  amending  Act  the  title  of  the  Comi>any  is  changed  by  the  addition  of 
the  words  "  of  Canada,"  so  that  the  Company  is  to  be  known  as  The  General  Trust 
of  Canada,  or  Le  Credit  General  du  Canada. 

Section  12  of  the  Act  of  1909,  which  provided  that  the  Company  may  do  busi- 
ness in  the  Province  of  Quebec,  and  for  thtit  purpose  establish  branches  wherever 
they  may  be  determined  upon  in  aeeordance  with  the  provisions  of  the  Act,  is 
repealed  and  a  section  substituted  which,  while  authorizing  the  company  to  estab- 
lish branches  wherever  they  may  be  determined  upon,  omits  the  reference  to  the 
Province  of  Quebec.  This  amendment  has,  therefore,  evidently  been  made  with  no 
other  intention  than  to  empower  the  Company  to  establish  branches  and  carry  on 
business,  not  only  within,  but  also  outside  of  the  province  of  Quebec — a  power 
which  can  be  conferred  only  by  the  Parliament.  The  addition  of  the  words  "of 
Canada"  to  the  title  of  the  Company  is  consistent  with  the  same  intention,  and  it 
enables  the  Company  to  represent  by  its  corporate  name,  as  well  as  by  the  terms 
in  which  its  powers  are  conferred,  that  the  Company  is  authorized  to  tarry  on  a 
general  business  throughout  Canada  in  relation  to  the  various  enumerated  powers, 
including  those  which,  in  the  view  of  the  undersigned,  relate  to  banking. 

The  Act  as  amended  is  plainly  one  which  could  be  validly  enacted  by  the  Par- 
liament. It  is,  in  the  opinion  of  the  undersigned,  also  clear  that  the  Act  as  amended 
exceeds  the  constitutional  power  to  incorporate  companies  with  provincial  objects. 

In  1875  the  Government  considered  upon  the  advice  of  Mr.  TJlake,  a  distin- 
guished predecessor  in  office  of  the  undersigned,  that  certain  provincial  Acts  incor- 
porating insurance  companies  with  general  powers  ought  to  be  disallowed  unless 
amended  so  as  to  expressly  limit  their  operation  locally.  The  undersigned,  while 
he  acquiesces  in  the  propriety  of  this  view,  is  nware  that  it  has  not  been  very  gen- 
erally enforced,  because  of  the  consideration  that  in  the  absence  of  words  to  indi- 
cate a  contrary  intention  the  «)urts  would  interpret  provincial  legislation  as  intended 
to  operate  only  within  the  local  sphere  of  provincial  powers;  but  the  general  rule 
has  been  the  very  opposite  in  the  cases  of  provincial  Acts  which,  as  in  the  present 
oase,  manifest  a  necessary  intention  to  empower  provincial  companies  to  carry 
on  business  beyond  the  limits  of  the  incorporating  province. 

The  effect  of  the  disallowance  of  the  amending  Act  would  probably  be  to  revive 
the  proviaions  of  Chapter  117,  thereby  repealed,  and  therefore  in  considering  the 
amendments  which  should  now  be  made  in  order  to  remove  the  objections  stated,  the 
undersigned  cannot  advise  that  Your  Excellency's  Government  is  in  a  position 
to  stipulate  for  the  repeal  of  any  provision  which  is  common  to  both  Acts.  The 
enactments  intended  to  enlarge  the  local  sphere  of  the  Company's  operation  are, 
however,  new;  so  also  is  the  provision  with  regard  to  dealing  in  exchange;  and  the 
undersigned  therefore  recommends  that  inquiry  be  made  of  the  Lieutenant  Gov- 
ernor of  Quebec  as  to  whether  his  Government  will  undertake  to  have  the  said 
Chapter  ^2  amended  within  the  time  limited  for  dieallowance  by  striking  out  the 
reference  to  Canada  in  the  corporate  name  of  the  company,  by  repealing  paragraph 
(o)  of  section  2,  and  by  restoring  section  12  as  it  stood  in  the  Act  r'  1909. 

The  undersigned  further  recommends  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant  Governor  of  Quebec  for  the  information  of  his 
Government. 

Humbly  submitted, 

A.  B.  AYLESWOKTH, 

Minister    of   Justice. 
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(Ai>i>ron-(l  -il    May,   1011.) 
DKl'MfTMKNT  uF  JUSTICE,   OTTAWA,   2r!r(l   May,   1011. 
To  His  Exci'Uvncu  the  Govcrnar  (um-ral  in   Council: 

The  uiiflersiffned.  referring  to  his  report  of  12t'h  .Tamiary  last,  approved  by  Your 
Excellency  in  Council  on  10th  March,  with  respect  to  Chapter  82  of  tlie  Statutes  of 
Quebec,  1910,  intituled  "  An  Act  to  amend  the  Charter  of  the  General  Trust,"  has 
the  honour  to  state  that  the  Lieutenant  (jovernor  of  Qiiel)ec  b'  despatch  of  19th 
instant  sends  copy  of  an  Order  of  his  Executive  Council  directing  copy  of  a  memor- 
andum of  the  Acting  Attorney  Ccneral  of  Quebec  of  ITtli  May  to  be  transmitted  in 
reply  to  the  said  report  of  the  iindcrsigned  of  12th  January.  The  Acting  Attorney 
General  is  of  opinion  that  no  undertaking  should  be  given  for  the  amendments 
suggested  by  the  undersigned. 

In  conse*]uence  the  undersigned  regrets  that  there  remains  no  other  course  than 
to  recommend  the  disallowance  of  the  Act. 

The  Acting  Attorney  General  considers  nt  some  h-ngth  the  authority  of  the  legifl- 
lature  to  enact  par.agraph  (o)  of  section  2  and  section  3  of  the  mending  Act,  but 
he  fails,  in  so  far  as  the  undersigned  is  able  to  appreciate  the  a  gument,  to  answer 
the  objections  stated  in  the  report  of  the  undersigned. 

The  amending  statute  re-enuct.s  the  powers  which  were  defined  by  the  Act  of 
190!)  with  additions,  including  the  i)ower  to  purchase  ihills  of  exchange  and  generally 
to  do  an  exchange  business  with  British  and  Foreign  countries.  It  repeals  the  limita- 
tion enacted  by  the  Act  of  1909,  by  which  the  busine-s  of  the  Company  was  to  be 
confined  to  Quebec,  and  it  adds  to  the  corporate  name  of  the  Comi>any  the  words 
'■  of  Canada  ".  It  was  in  respect  of  the  I'ombination  of  powers  so  enacted  as  relating 
to  the  business  of  banking  that  the  undersigned  concluded  that  the  Act  as  Amended 
could  not  properly  be  allowed  to  stand. 

The  undersigned  stated  in  his  report  of  7th  January,  1910,  upon  the  original 
Act  that  the  provisions  authorizing  the  Company  to  receive  money  on  deposit  at 
interest  appeared  to  infringe  the  exclusive  power  of  Parliament  with  regard  to 
banking,  but  that  comment  was  not  followed  by  a  recommendation  for  disallowance. 
The  legislature  proceeded  at  the  next  session  to  re-enact  and  enl  rge  the  powers  of 
the  Company  and  the  (lueation  presented  by  the  amending  Aci  aifeots  not  only  the 
validity  of  the  grant  of  powers  as  to  the  receiving  of  money  upon  doposit,  but  also 
the  powers  as  enlarged. 

The  Acting  Attorney  General  reverts  to  the  definition  of  banking  adopteii  by 
the  Attorney  General  in  his  rejiort  ui>on  the  Act  of  1909,  which  is  "  the  receipt  of 
money  from  or  on  account  of  a  customer  to  be  repaid  on  demand  or  when  drawn  on 
by  cheque",  and  he  stated  that  this  definition  is  based  on  very  liigh  authority.  While 
as  stated  by  the  undersigned  in  his  report  of  12th  January  even  this  very  limited 
definition  appears  sufficient  to  exclude  the  authority  of  a  provincial  legislature  to 
confer  the  power  to  receive  money  on  deposit  at  interest,  it  may  be  worth  while, 
considering  the  issues  now  involved,  to  inquire  into  the  foundation  of  the  Attorney 
General's  definition.  It  rests  solely  upon  a  paragraph  in  Sir  John  R.  Paget's  artii;le 
on  Bankers  and  Bwnking,  published  in  Volume  1  of  ITalsbury's  Laws  of  England, 
page  568.  The  paragraph  falls  under  Part  1  of  the  article  entitled  Definitions,  and 
il  is  as  follows :  "  The  busiuees  of  banking,  strictly  speaking,  is  the  receipt  of  money 
from  or  on  account  of  a  customer  to  be  paid  on  demand  or  when  drawn  on  by  cheiiue. 
In  the  case  of  banks  lawfully  issuing  bank  notes  such  issue  is  a  part  of  banking 
business".  The  authority  cited  by  the  author  is  Foley  vs.  Hill,  2  II.L.C.  at  p.  43. 
This  decision  was  concerned  with  the  particular  facts  of  the  case  and  did  not  profess 
to  determine  anything  beyond  the  matter  in  issue.  It  was  sought  to  recover  from  ^ 
banker  the  amount  of  a  customer's  account  consisting  of  a  few  simple  items.  The 
proceedings  were  instituted  by  bill  in  equity  praying  an  account,  and  the  only  point 
decided  was  that  the  action  should  be  at  law  for  money  had  and  received,  and  that 
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if  WHS  not  a  caso  for  tlio  exercise  of  the  'Chancellor's  jurisdiotion,  the  relation  between 
banker  and  customer  being  the  ordinary  one  of  debtor  and  creditor,  with  the  further 
'>bli»fation  arising  out  of  the  custom  of  bankers  to  honour  the  customer's  drafta.  Lord 
Brougham  in  considering  whether  the  banker  stood  in  the  relation  of  trustee  or  prin- 
cipal to  the  customer,  said:  "I  see  no  ground  for  contending  that  tliero  is  any 
identity  in  those  two  points.  T  am  now  speaking  of  the  common  position  of  a 
banker,  which  consist**  of  the  common  case  of  receiving  money  from  his  customer  on 
condition  of  paying  it  back  when  asked  for,  or  when  drawn  upon,  or  of  receiving 
money  from  other  parties  to  the  credit  of  the  customer,  upon  liki  conditions  to  be 
drawn  out  by  the  customer,  or,  in  common  parlance,  the  money  being  repaid  when 
asked  for,  because  the  party  who  receives  the  money  has  the  use  of  it  as  his  own, 
and  in  the  use  of  which  his  trade  consists,  and  but  for  which  no  banker  oould  exist, 
especially  a  banker  who  pays  interest." 

Nothing  can  be  more  obvious  than  that  this  statement  of  Lord  Brougham  is 
intended  to  be  taken  secundum  suhjectam  materiam  and  with  no  intention  to  state 
or  define  comprehensively  the  essential  qualities  of  banking  business.  He  decides 
merely  that  a  banker  in  respect  of  an  ordinary  deposit  of  money  for  a  customer's 
account  is  not  a  trustee  for  the  customer  and  that  such  deposits  are  repayable  on 
demand. 

The  receiving  of  money  upon  deposit  and  the  lending  of  money  at  interest  are 
important  features  of  banking;  and  doubtless,  as  Lord  Brougham  observes,  a  banker 
who  does  not  receive  interest  could  not  afford  to  pay  interest,  but  the  staiciuent  of 
these  two  powers  does  not  by  any  moans  constitute  an  adequate  description  of  the 
whole  business  of  a  banker. 

The  expression  "  Banking  "  as  used  in  section  91  of  "  The  British  Xorth  America 
Act,  1&G7  "  is  in  the  opinion  of  the  undersigned  intended  to  describe  not  only  suc!i 
powers  as  are  inherently  banking  powers,  but  also  those  which  were,  under  the  laws 
of  the  provinces  at  the  time  of  the  Union,  exercised  by  the  banks  in  the  carrying  on 
of  their  business,  and  it  includes  everything  within  legitimate  banking  business  as 
it  is  practised  or  has  been  developed.  It  may  be  seen  by  reference  to  pre-union 
legislation  that  the  deposit  of  money  at  interest  and  dealing  in  exchange  were 
expressly  authorized  banking  transactions  in  the  provinces.  Leading  decisions  in 
the  United  States  also  show  that  such  powers  are  attributed  to  the  banks  in  that 
country,  in  fact  it  seems  impos.^ihlo  to  suppose  that  these  powers  are  not  necessarily 
conunon  to  all  well  ordered  banking  systems. 

The  fact  that  before  the  enactment  of  "The  British  North  Almerica  Act,  1&©7," 
as  well  as  since,  private  bankers  have  engaged  in  the  business  of  exchange,  or,  which 
is  equally  true,  in  the  receiving  of  customer's  money  upon  deposit,  does  not  make  this 
sort  of  business  any  the  less  banking,  or  remove  it  froin  the  legislative  authority  of 
parliament;  nor  does  this  fact  affect  the  question  as  to  whether  these  powers  may  be 
competently  conferred  by  the  local  legislatures. 

The  argument  of  the  Acting  Attorney  Oencral  appears  to  suggest  the  view  that 
the  legislature  by  progressive  steps  year  by  year  may  build  up  a  group  of  powers 
which  however  objectionable  as  a  whole  should  only  be  considered  in  respect  of  the 
latest  particular  and  not  in  combination.  If  this  view  be  conceded  it  might  be 
anticipated  tliat  at  another  sitting  of  the  legislature  the  clause  prohibiting  the 
lending  of  money  on  security  of  bills  of  exchange  or  promissory  notes  would  be 
repealed,  and  thus  this  company  would  become  not  only  a  bank  of  d'Ciwsit  and 
exchange,  but  also  a  bank  of  discount.  In  fact  the  undersigned  does  not  perceive  in 
what  respect  the  powers  of  this  company  can  now  be  einlarged  for  the  purpose  of 
enabling  it  to  compete  with  the  banks  in  all  transactions,  except  by  the  removal  of 
the  disqualification  as  to  the  discounting  of  bills  and  notes,  and  by  the  grant  of  power 
to  issue  paper  money. 

The  attempt,  whether  effective  or  not,  to  extend  the  area  of  rhe  Company's 
operations  and  to  give  the  Company  a  name  indicative  of  the  extcinded  area  serves  to 
create  opportunity  for  further  confusion. 
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and  he  humbly  so  recommends.  ,    ,,    ,  ,  ,„„„  „f  this  report,  if  approved,  be 

Government. 

Humbly  gubmitted, 

A.  B.  AYLESWOKTH, 

Minister  of  Justice. 

(The  Statute  .as  accordix^ly  disallowed  on  the  Thirty-first  day  of  May,  1911.) 


1    GEORGE   V,    1911 

(Approved  20  Fehrmrn,  1912) 
Depautmknt  ok  Jl-st.ck,  Ottawa,  12th  February,  I'Jl?. 
To  His  Royal  Highness  the  Governor  Oeneral  in  Council : 

The  undersigned  ha.  had  -der^jm^dc^n  th^ta^  ^^^^tlH^ 

Quehee,  pas.od  in  the  ti^st  year  of  ^^^^^^^^^Tn  3rd  April  las  ,  and  he  is  of  opinion 
received  by  the  Secretary  of  S  ate  fo    Canada  c^a  3^  ^^    ,  ^^^^^ 

that  these  statute  may  be  l«*^^;°„/"f;;iXd    a  An  Act  to  authorize  The  National 
following  remarks  as  to  Chapter  94,  intituiea.     ^J"  „ 

T  usts  aompany  to  do  business  in  ^'^^  ^^'^^^^XlX^l-^,  Act  of  the  legislature 

This  statute  recites  that  the  ^^'Z^i^'^^l^^ZM  business  of  a  trust 

of  Manitoba,  and  that  smee  Its  mcorpo.atiotha^^^^^^^^^^  ^^^   ^^^^^^^ 

company    in    the   I'^'ovmce   ot    Manitoba     and  ^^.ewhtrea^^^^^^^^      ^^^^^ 

empowered  to  do  business  in  the  provinces  of  0^\^"\^''^'„^^     ^^^  j,  authorized  to 
BHUsh  Colun.bia.     The_  statute  proceeds    o  en  et  t^-    *  1-  co^^^^^^^^  .^  ^^^  ^.^^ 

do  business  in  the  Province  of  Quebec  ^f  ^^^^^^^^^^^^  ^he  province.    Attention 

of  Montreal,  and  to  define  the  P^^^  ;/ .^^^Xr  stltutes  by  the  predecessors  in  office 
has  on  previous  o-"-7^ J^^  ^5  f  o^  a^  ^^^  been  questioned  to  enlarge 

of  the  undersigned,  and  the  ^"""'"^J.^"  "^^^^^^ted  with  provincial  ob  ects  by  another 
the  scope  of  the  powers  of  a  company  ^".'^o^P^^^^     are  within  the  exclusive  juris- 

provincial  legislature.     C^-P^^^^^^^Ve     SJ  P^^'^"'"  ^"'^''^P"''''  "  ""''"'  *' 
diction  of  the  incorporating    f  ^!l"*^^^^-.  J^^'^^^^^eiusivelv  with  the  Parliament  of 

carry  on  business  throughout  the  1>°"";;°'^^^^^^;*^^^^^^^^  doubtful  at  least  whetier 

Canada,  and  it  appears,  therefore,  to  the  ur^dersigne^  ^^^  ^^   ^  ^^^^^ 

the  legislatures  by   action  singly  or   eonbmed   P^^  ^^^    ^,  authorize  it  to 

company  beyond  tl-  P-vince  ..^nn  -h     -t  -^^^^^^  .^  ^^^  ^^^^^^.^„  ^,  , 

compete  generally  ^'%^'''''^'''^'''Z7Zle^^^^^       conveniently  doteimined  by  the 

::::snrrLde'i':r^frwS^        -  --^°-  -- '--  -' 

consider  that  it  is  necessary  to  ^^^^IJ'^I^^^,,^'' ^^  ^^,^^  report,  if  approved,  be  trans- 

Humbly  submitted, 

"  ":^;    '*  ,         :  OHAS.  J.  DOHERTY 

'"    ,      :     ■  .,  ,  te'Miu     >  :     ,       Minister  cf  Justice. 
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2   GEOEGE   V,    1912    ■   .  f  ^ 

(Approved  25  November,  1912.)  .■',.:  ■ 

-  Department  oi'  Justice,  Ottawa,  4th  November,  1912.       , 

To  His  Royal  Highness  the  Governor  General  in  Council:  '  '  ' 

The  undersigned  has  had  under  consideration  tho  statutes  of  the  legislature  of 
Quebec,  passed  in  the  second  year  ot  His  Majesty's  reign  (1912)  received  by  the 
Secretary  of  State  for  Canada  on  Sth  April  last;  and  ho  is  of  opinion  that  these  may 
be  left  to  such  operation  as  they  in.iy  have  except  as  hereinafter  otherwise  recom- 
mended. 

Chapter  102,  intituled  "  An  Act  to  amend  the  c^iarter  of  tlio  Credit  deneral 
(General  Trust)". 

This  Act  in  respect  of  all  ii,3  questionaMe  featurefi  is,  with  a  single  exception, 
substantially  the  same  in  eifeot  as  Chapter  82  of  1910  which  was  disallowed  by  Order 
in  Council  of  31st  ^lay,  1911,  for  the  reasons  6tpted  in  Sir  Allen  AylesAvorth's  reiwrt 
of  12th  January,  1911.  It  is  true  that  the  present  stt'ute  does  not,  as  its  predecessor 
did,  enable  the  Company  to  deal  in  exchange;  therefore  it  doe  not  perhaps  trespass 
upon  the  subject  ol  banking  to  a  greater  exten*  than  the  original  enactment  Avhicb 
was  permitted  to  stand.  Nevertheless  the  repeal  of  the  limitation  by  which  the 
business  of  the  Company  was  confined  to  the  Province  of  Quebec,  and  the  enlarge- 
ment of  the  name  of  the  Company  so  as  to  make  it  df^eriptive  of  Canadian  as 
distinguished  from  provincial  business,  considered  especially  in  relation  to  the  char- 
acter of  the  i)owers  conferred  upon  the  company,  afforded  reasons  sufficient  in  the 
opinion  of  the  G  ;vernment  of  the  time,  for  the  disallowance  of  the  Act  of  1910,  and 
consistently  with  that  view  ii  would  seem  that  this  Act  should  be  in  like  manner 
disallowed,  unless  amended  by  restoring  the  fornier  title  of  the  C!omi)any  and  the 
lestvietion  to  i)ro\incial  objects  provided  by  the  original  Act.  The  undersigned 
recommends,  therefore,  that  the  provincial  government  be  asked  to  consider  the 
suggestion  to  make  such  an  amendment. 

Chapter  104,  intituled  "An  Act  to  authorize  the  Dominion  Trust  Company, 
Limited,  to  do  ibnsiness  in  the  Province  of  (Quebec." 

B'y  this  statute  attempt  is  made  to  enlarge  the  i)owers  of  a  Conip'ny  incorporated 
under  the  iirnvision.-.  of  tlie  British  Columbia  Companies  Act,  181>T,  so  as  to  confer 
upon  the  C()mi>aiiy  certain  powers  enumerated  in  the  Act  which  may  be  exercised  in 
the  Province  of  Quebec.  It  has  been  jxiintcd  out  not  infrequently  in  connection  with 
similar  legislation  by  predecessors  in  office  of  the  undersigned  that  grave  doubts  exi*t 
as  to  the  power  of  a  local  legislature  to  f."thorize  the  extension  of  business  of  a 
Company  incorporated  by  another  province,  and  the  undersigned  upon  a  recent 
occasion  expressed  his  concurrence  in  those  doubts.  He  considers,  however,  tbpt 
following  the  course  which  was  adopted  in  previous  cases  this  Act  may  be  left  u:  its 
operation,  and  that  the  questions  suggested  may  be  determined  by  the  ^Courts. 

Chapter  100,  intituled  "An  A^ct  to  enlarge  and  confirm  the  corporate  powers, 
within  the  Province  of  (iuebec,  of  the  '  Prudential  Trust  Con-Dany,  Limited'". 

This  Act  recites  that  the  Prudential  Trust  Company,  Limited,  was  inocr.porated  by 
special  Act  of  the  Parlianumt  of  Canada,  Si)  Kdward  VII,  Chapter  ir>l,  that  the 
Oon\pany  has  carried  on  business  as  n  trust  company  within  the  Province  of  Quebec, 
and  elsewhere  cird  desires  to  iuivo  it.s  cori)orate  powers  onlar^,'  I  and  confirmed.  The 
Act  proceeds  .o  confer  upon  the  Compny  powe.  <  distinct  or  siat  d  in  different 
terms  from  tliose  which  were  granted  by  Pr4riiamei,». 

The  under.sipned  is  not  disposed  to  deny  that  it  is  c.mpetent  *o  the  legishture  to 
remove  any  impediment,  if  such  can  possibly  exist  under  the  loral  Ixws,  to  the  exercise 
of  powers  conferred  l>y  Parliament,  but  it  does  not  in  his  opinion  admit  of  airument 
to  the  contrary  fhat  a  local  legisdature  cannot  enlarge  or  diminish  the  cunstiiational 
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powers  of  a  Dominion  company.  The  le>?islative  authority  of  the  province,  therefore, 
does  not  extend  to  any  of  the  provisions  intended  to  be  sanctioned  by  this  A<*t  which 
profess  to  confer  upon  the  Company  powers  not  granted  by  Parliament. 

The  undersigned  accord'"  '"  considers  that  the  Act  should  be  amended  by  repeal- 
ing those  provisions  which  are  intended  to  enlarge  the  corporate  capacity  of  the 
Company,  or  by  the  onaetmei.t  of  a  i)roviso  disclaiming  any  intent  to  affect  its 
t'orporate  powers. 

The  undersigned  recommei  ds  that  a  copy  of  this  report,  if  approved,  he  trans- 
mitted to  the  Lieutenant  dovernor  of  Quebec,  and  that  he  be  requested  to  express 
at  an  early  date  the  intention  of  his  Covernment  with  respect  to  the  said  Chapters 
102  and  lOt. 

ITumbly  submitted, 
,  OHAS.  J.  DOHERTY, 

Minister  of  Justice, 


3  GEORGE  V.  1912  r2nd  Sess.) 

f  "  (Approvil  .0  Jimunrti.  lOUt) 

Department  of  Justice,  Ottawa,  26th  September,  1913. 

To  His  Excellency  The  Adminvifniior  of  Ihc  Government  in  Gouticll: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature 
of  the  Province  of  Quebec,  passed  in  tlie  Tliird  year  of  His  Majesty's  reign  (1912), 
and  received  by  the  Secretary  of  Stiitc  of  Ciinada  on  lOtii  January  last,  and  he  is 
of  opinion  that  these  statutes  may  be  left  to  such  oiieri>tion  as  they  may  have,  8ub.iect 
to  the  following  reniai'ks: — 

Chapter  44,  intituled  ''  An  Act  respecting  Trust  Conij'aniea." 

The  words  "■  extra-iirovincial  trust  conijiany  "  are  defined  for  the  purposes  of  this 
Act  to  mean  a  trust  company  incorporated  in  virtue  of  the  laws  of  the  Dominion  of 
C'annda  or  of  some  province  of  Canada  other  than  the  Province  of  Quebec. 

It  is  x)rovided  that  no  trust  company  ahull  carry  on  trust  business  in  the  Province 
of  Quebec  unless  it  is  registered  in  the  office  of  the  Provincial  Treasurer  in  accord- 
ance with  the  Act.  Certain  trust  conipnnies  only  are  decslared  to  bo  eligible  for 
registration,  among  others,  ''  extra-provincial  trust  companies  that  issue  permanent 
stock  only  and  have  a  subscribed  capital  stock  of  at  least  $500,000  of  which  at  least 
$100,000  has  been  v"'''     p.  ' 

It  is  provided  that  Lafore  the  issue  of  a  certificate  of  registration  a  trust  com- 
l)any  must  srinni',  attested  statements  of  its  affairs,  anil  such  evidence  as  may  be 
required  by  tli'  Provincial  Treasurer  with  regard  (o  its  tinancial  condition.  More- 
over it  is  enacted  that  no  company  shall  be  registered  under  the  same  name  as  that 
of  a  company  already  registered,  or  so  resembling  it  as  to  be  likely  to  he  confounded 
x\ith  it,  or  under  any  other  name  which  niuj'.  in  the  opinion  of  the  Provincial 
Treasurer,  be  misleading. 

Power  is  given  to  the  Lieutenant  Oovernor  in  Council  to  suspend  or  cancel  any 
certificate  of  registration,  and  trust  companies  so  suspended  are  iirohibifed  from 
carrying  on  busiuess  within  the  province. 

finally  it  is  provided  that  registered  companies  shall  iio  subject  to  inspection 
under  the  Act,  and  that  registration  may  be  cancelled  upon  the  inspector's  report. 

Those  provisions  in  their  application  to  Dominion  companies,  for  reasons  which 
have  been  frequently  stated  by  the  undersigned  or  I'is  predecessors  in  office  appear  fo 
be  ultra  vires  as  limiting  the  oxereis(<  of  i)owor8  competently  grantotl  by  the  Parlia- 
ment of   Canada.    Inasmuch,   however,   as   questions   touching   the   di9'.,ribution    of 
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powers  witli  respect  to  companies  are  now  pending  in  the  courts  the  decision  of  which 
will  it  is  hoped  determine  the  objections  to  this  legislation,  the  undersigned  does 
not  recommend  disallowance. 

Chapter  Q2,  intituled  "  An  Act  to  amend  the  charter  of  the  town  of  St.  Lambert." 
Section  30  of  this  stf^tvte  professes  to  authorize  the  town  of  St.  Lambert  to 
acquire  and  make  collecting  sewers  and  drains  within  the  limits  of  the  tov  ••  at  the 
place  or  places  where  they  connect  with  those  of  other  municipalities  or  to  the  Eiver 
St.  Lawrence,  as  may  be  necessary  to  provide  the  town  with  sufficient  means  of 
sewerage  and  drainage.  ^   ^^ 

It  is  objected  on  behnlf  of  the  Harbour  Commissioners  of  Montreal  that  this 
legislation  grants  to  the  Town  of  St.  Lambert  a  title  to  the  servitude  or  right  to 
empty  its  collecting  sewer  into  the  harbour  of  Montreal,  and  that  it  is  therefore 
vMra  vires. 

The  undersigned  does  not  doubt  that  legislation  relating  to  public  harbours  is 
incompetent  to  a  local  legislature,  but  it  does  not  appear  that  the  provision  in 
quehtion  necessarily  affects  the  liarbour  of  Montreal.  Any  unauthorized  obstruction, 
pollution  of  or  interference  with  the  waters  of  'he  harbour  might,  however,  be 
restrained  at  the  instance  of  the  Harbour  Commissionera,  and  the  undersigned  does 
not  con-^ider  that  it  is  noco.ss;iry  or  advisable  to  disallow  the  Act,  which  appears  to 
contain  many  very  important  provisions. 

Chapter  66,  intituled  "An  Act  to  ammd  the  Charter  of  the  Town  of  St. 
Je-oine.'' 

Object)  )U  has  boon  made  to  this  Act  on  behalf  of  the  St.  Joromo  Power  and 
Klectric  Light  Company  in  so  far  as  it  ratifies  certain  by-laws  of  the  Town  Council, 
and  it  is  said  that  the  ratification  of  these  by-laws  is  prejudicial  and  unjust  to  the 
Company.  U[..  ii  sul)initting  the  objections  to  the  Lieutenant  (tovernor  lie  reports 
that  this  is  municipal  legislation  within  the  authority  of  the  legislature,  and  main- 
tains the  authority  of  his  Onvornnient.  It  may  be  observed  that  the  ai)pli('ation  for 
diHuliowanci^  does  not  procood  iipon  any  iillogod  absonco,  (if  enacting  autliority  in  the 
legislature,  but  in  the  terms  of  the  oomiilaint,  upon  the  ground  that  the  legislation  is 
a  gross  violation  of  vested  interests;  and  while,  in.  the  opinion  of  the  uudersigrned, 
such  a  charge,  if  esiahlished,  would  not  be  an  inaitpropriate  ground  for  disallowance, 
lie  is  not  satislied  it.it  tlic  idrcunistiinces  of  tlii.s  case  are  such  as  to  justfy  a  recom- 
mendation to  disallow,  and  it  may  be  observed  thai  iho  statute  appears  to  contain  a 
number  of  impf>rtant  provl^uon8  whieh  are  not  questioned. 

Cliaptor  !M,  intituled  ''An  Act  to  authorize  Dominion  Trust  Company  to  do 
business  in  the  Province  of  Qucbee." 

Chapter  92,  intituled  "  An  Act  respecting  the  '  Donnacona  Paper  Company, 
Limited ' '' 

The  uud<  i-signed  questions  the  authority  cf  the  legislaturf  tr.  interfere  with  the 
constitution  of  a  Dw.einion  company,  or  a  company  constituted  by  the  legislature  of 
another  province.  Companies  of  the  former  class  may  execute  their  powers  through- 
out Canada  by  virtue  of  Dominion  grant,  and  companies  of  the  Litter  class  are,  in 
the  view  of  the  nndersigned,  locally  liuuted.  The  u..dersigned  does  not  consider, 
however,  that  the  legislation  in  question  is  likely  to  do  harm,  and  the  -^""stiona 
affecting  it  will  probably  be  considered  in  pending  cases. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  bo  trana* 
mittod  to  the  Lieutenant  Governor  of  (Juebec,  for  the  information  of  his  Clovernment. 

Humbly  submitted, 

CH'AS.  J.  DOHKiRTY, 

Minister  of  Justice, 
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4   GEORGE  V,    1913-14 

(Approved  31  November,  19U.) 
Department  OF  Jlstice.  Ottawa,  16th  November,  1914. 

To  flts  Il<^al  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Quebec,  passed  in  the  third  and  fourth  years  of  His  Majesty's  reign  (^^^3-14); 
received  by  the  Secretary  of  State  fcr  Canada  on  2nd  March  last,  nnd  ue  is  of  opinion 
that  thefie  statutes  may  be  left  to  such  operation  as  they  may  have. 

Clinpter  117  intituled  "An  Act  to  change  the  name  and  amend  the  charter  of 
La  Societe  de  Construction  Permanent  de  Quebec,  and  to  incorporate  it  under  the 
name  of  Lc-Pret  Hypothecaire"  is  subject  to  the  objection  that  some  of  the  powers 
which  it  professes  to  confer  upon  the  society  thereby  incorporated  are  in  the  nature 
of  banking  powers,  as  for  instance,  the  power  to  receive  money  upon  deposit.  If,  how- 
ever, the  company  should  attempt  to  engage  iu  banking  business  the  courts  would 
alford  a  convenient  remedy.  Seeing  that  the  powers  conferred  upon  the  society  are. 
8  )eaking  ge'ierally,  competent  to  the  province,  the  undersigned  does  not  advise  dis- 

"  '''Thrundersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Quebec,  for  the  information  of  his  Govem- 

Humbly  submitted,  • 

CHAS.  J.  DOHERTY, 

Minister   of   Justice. 


5    GEORGE    V,    1916 

(Approved  8  January,  1916.) 


aist    January,    1&16. 


To  His  Royal  Highness  the  Governor  General  in  Council: 

Th3  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Quebec,  passed  in  the  Fiftli  year  of  His  Majesty's  reign  (1915);  received  by  the 
Secretary  of  State  for  Canada  on  22nd  Mnrcli,  1915,  and  he  is  of  opmion  that  these 
•tatutes  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  recommends  that  n  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Quebec,  for  the  infornmti..n  of  his  Govern- 
ment. 

'■  '        '        '      '  Humbly    submitted, 

^     "  -     ■  0.   J.    170HERTY. 

Minister    of   Justice. 


,.:      )       CHiKrsE  CoNsui-ATR  Grnehai,  F<m  Oanala.  Ottawa,  10th  October,  1915. 

Siu  —I  have  tb(!  honour  to  enelo8i>  you  the  copy  of  an  Act  relating  to  the  Public 
Laundries  in  the  Province  of  Quebec.  As  the  Act  is  indirectly  and  mtcntionally 
directed  against  the  interest  of  the  Chinese  community  in  that  province  I  feel  it 
is  my  duty  to  draw  your  attention  to  the  effect  that  it  should  be  amended  during  the 
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next  session  in  such  a  manner  as  to  meet  their  desire  witli  favourable  conditions. 
Last  December  the  Canadian  Laundry  Association  advertised  in  the  Newa-paper 
that  they  raised  seven  thousand  dollars  to  drive  the  Chinese  Laundries  out  of 
Montreal.  The  Act  then  ensued  in  the  spring.  I  must  remind  you  that  the  Chinese 
Laborers  (including  launderers)  have  each  to  pay  an  admission  fee  of  five  hundred 
dollars  when  first  entering  the  Dominion  of  Canada.  In  addition  to  that  fifty  dollars 
laundry  city  license  fee  was  forced  to  be  paid  every  year  by  them  some  years  ago 
till  now.  This  year  another  tax  of  fifty  five  dollars  was  imposed  upon  them.  You 
must  know  that  few  of  these  laundries  are  run  by  four  or  five  persons  but  most  of 
them  run  by  from  one  to  three.  A  little  reflection  will  convince  you  that  how  can 
a  small  hand  working  business  like  this  bear  such  a  big  outlay  every  year  as  the  above 
stated  sum.  Although  the  law  might  permit  the  enactment  of  the  Act,  yet  it  seems 
to  me  more  tyrannical  than  reason  and  justice. 

Therefore  the  Chinese  community  in  the  Province  of  Quebec  requested  me  to 
bring  the  matter  to  your  best  attention  that  if  yoii  can  advise  the  Provincial  Govern- 
ment to  introduce  an  amendment  of  th"^  said  Act  into  the  Provincial  Parliament 
during  tV",,  next  session  for  better  and  favourable  conditions  towards  them. 

I,  herewith,  enclose  you  for  your  perusal  the  copy  of  a  letter  which  I  have 
addressed  to  the  Proviflcial  Government  of  Quebec  some  time  ago  on  the  same  subject. 

I  have  the  honour  to  be.  Sir, 

Your  obedient  servant, 

YANG   SHIT  WEN, 

Enclosures.  Consul-Q  eneral. 

Right  Hon.  Sir  Egbert  L.  Borden, 

The  Premier,  > 

Ottawa,  Canada.  "  ■ 
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6  OEOROE  V,  1915,  CHAPTER  22 

Chinese  Consulate  General  for  Canada,  Ottawa,  February  15,  1915. 

The  Hon.  W.  Mitchell, 

Treasurer  of  the  Province  of  Quebec, 
Quebec,  P.Q. 

Sir, — I  have  th'e  honour  1o  inform  you  that  during  our  conversation  in  your 
office  the  last  time,  you  insisted  upon  me  to  give  you  a  strong  argument  as  to  the 
Bill  No.  40,  which  you  have  introduced  into  the  House  to  be  passed,  on  the  subject 
of  imposition  of  tax  of  $'0  on  public  laundries  every  year.  You  are  of  the  opinion 
that  there  is  no  mercy  for  everybody  in  dealing  with  public  aflfairs.  I  quite  agree 
with  you  to  that  point,  although  so,  yet  I  am  sure  that  there  is  justice  in  all  matters, 
which  is  always  valued  and  can  never  be  conquered  by  any  might;  or  unfairness 
which  would  be  played  on  oue  race  of  imuplc  than  that  of  the  others  ■.igainst  the 
sense  of  British  fair  play. 

I  carefully  read  the  Bill  in  which  I  noticed  that  the  tax  is  intentionally  directed 
to  bo  imposed  on  the  Chinese  laundries  only,  because  you  exempt  the  laundries  and 
the  incorporation  companies,  which  have  paid  a  corporation  tax.  A  little  reflection 
will  convince  you  that  there  is  scarcely  a  law,  which  is  only  applied  to  one  sex, 
«nd  that  the  incorporation  tax  is  not  a  laundry  tax  at  all. 

One  thing  I  cannot  see  clear  is  that  why  the  laundries,  which  are  a  line  of 
business  mostly  run  by  Chinese,  have  to  pay  such  an  unbearable  high  tax  as  $60 
without  reasonable  proportion  to  their  income,  and  T  cannot  see  why  the  tailora, 
the  barbers,  eU*.,  are  not  taxed  as  you  have  told  me  that  you  want  to  raise  the  funds 
of  the  Treasury. 


MiHniiii 


mmmmi'^c  Kiimmi " 


J 


.  !»•■■  ,».'ui^itM>^-i-:''W"'' 


1915 


267 


w 


As  to  the  point  of  view  in  regard  to  the  welfare  of  the  public  a  high  t«  upon 
a  laundr;  ta,^^t  the  principle  of  econon^.v.  This  is  only  to  handicap  the  Chme^ 
laundries  to  compete  with  their  fellowship.  nu-   „  «  +v,<.« 

You  have  argued  with  me  that  in  a  laundry  vhich  is  run  by  four  Chinese  they 
would  not  ply  more  than  25c  each  every  week,  but  you  did  not  take  it  into  considera- 
r+Wthere^e  about  one  hundred  persons  in  one  Canadian  incorporated  laundry, 
"wci  oight  trpayTsum"4ortionaf  to  that  which  is  paid  by  one  Chinese  luundry 
^uX  fot  PeXs  yet  the  Crnadian  incorporated  laundry  would  not  pay  a  cent  for 

'^'  7ou  have  argued  with  me  that  you  want  the  Chinese  t«  pay  a  tax  to  the  Treasury 
of  tirProvin<3e  of  Quebec,  but  1  am  of  the  opinion  that  this  s  not  t^e  constitution^ 
Lw  of  the  Dominion  of  Canada,  because  the  meaning  of  the  law  is  that  people  of  all 
nitionalities  must  be  looked  alike,  but  not  against  one.  .       .      ,,      -o      ■  t 

From  the  above   points  of   view,   the  Chinese   -"''^"-Y  ^  ^IW      ^witJ 
Ouebec  further  requested  me  to  lodge  a  formal  protest  against  the  Bill  for  its  witii- 
drTwal,  and  1  hope  you  will  bo  good  enough  to  reconsider  the  case,  and  give  a  sati^ 

factory  review  on  it.  ,      o- 

I  have  the  honour  to  be,  bir, 

,  ...,,    ,  Your  obedient  servant. 

'":    ■''■''   '  _..  „  YANG  SHU  WEN, 

Chinese    Consul-dcneral. 


':^:F'l  ,'':'::,' /^.:':'V--':^         6    GEORGE    V.    1916      ^'  '  ^  •;/ 

,    ,..,,.  .    (Approved  15  Fchruanj,  191'/.) 

V  ,',       >.    s   .,  5th  February,  1»17. 

To  His  Kxcelkncy  the  Governor  General  in  Council: 

The  undersigned  has  had  under   consideration  the  Statutes  of   the  L^g^lft^J^J 

f  O.  Phoc  for  1916  received  by  the  Secretary  of  State  for  Canada  on  the  28th  March 

tt    and  he  is  of  ^iinion  tha't  these  statute,  may  he  left  to  such  operation  as  they 

"'"\^hrundevsigned  recommends  that  a  copy  of  this  report  if  approved  be  trans- 
„,itt.ed  to  the  Lieutenant  (^.overnor  of  U..  Province,  for  the  information  of  his 
Government.  :  v. .         Humbly  submitted. 

,,      t  i*;  CHAS.  J.  DOHERTY. 

■    '*  '■■'  ',  Minister   of   Justice. 


7    GEORGE   V,    1916  (2    Sess.) 

(Approved  J*  January,  1918.) 

DK,.AurMicNT  OK   JUSTICE.  CANADA.  OTTAWA.  18th   December.   1917. 

To  Hif  Excellency  the  Governor  Gemeral  in  Council: 

i      •     ^1   Uo.  Vi„a  under  consideration   the  Statutes  of  the  Legislature 
.  J1  "';^7iT«1srond  Lsskm).  rlived  by  the  Secretary  of  State  for  Canada 
ir?'n!ir:^y^r:ncf^rW  ..^^.n  ..t  these  statute,  may  be  left  to  su«h 
op«r»;iou  as  they  may  have. 
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The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  thfc  Lieutenant  Governor  of  the  Province,  for  the  informativ.-«  of  his 
Government.  ,     , 

^  Hvmibly  submitted, 

;  CHAS.  .T.  DOHEETY, 

'  Minister   of   Justice. 


8  OEOROE  y,    1917-1918 

No  report  was  made  on  these  statutes. 
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9    GEOEGE   V,    1919 

(Approved  2S  Octoher,  1920) 

Department  of  Justice,  Oanad4,  Ottawta,  16th  October,  1J»20. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  .onsidorat'on 
the  Statutes  of  tiio  Legislature  of  the  Prcvinoe  of  Quebec,  passed  in  the  last  Session, 
1919,  and  in  the  ninth  year  of  His  Majesty's  reijrn,  and  received  by  tlie  Secretary  of 
State  for  Canada  on  ftie  24th  day  of  October,  1919,  and  he  is  of  the  opinion  that 
these  statntps  mav  be  left  to  such  operation  as  they  may  have. 

The  undorsiarned  reeommends  that  a  copy  of  this  report,  if  approved,  be  trana- 
mitti  d  to  the  Lieutenant  Governor  of  Quebec,  for  the  information  of  hia  Government. 

Humbly  submitted,     ., ,  ,. 

CfHAS.  J.  DOHERTY, 

,  Minister  of  Justice. 
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BGE  V,    1920 

{Approved  21  February,  1921) 

Department  of  Jcetice,  Canada,  Ottawa,  lOtli  February,  1921. 
To  His  Excellency  the  dovemor  General  in  Council: 

The  undersigned  hue  had  under  consideration  the  iStatutes  of  tho  Legislature  of 
Quebec,  passed  ut  its  last  session,  1920,  and  received  by  the  Secretary  of  State  for 
Canada  on  6th  March  last,  and  he  is  of  opinion  that  these  statutes  may  be  left  to 
such  operation  as  they  may  have. 

As  to  Chapter  79,  intituled  "An  Act  respecting  the  organization  and  compett-nce 
of  courts  of  civil  jurisdiction  and  tlie  proneiiure  in  certain  casoH."  it  is  objected  by 
one  of  the  advocates  of  tho  Provlji.-e  tbat  Article  Am  of  the  Codf  of  Civil  Procedure, 
as  eni\cted  by  Section  (J  is  ul(r<i  virca.  He  states  that  this  article  "  seems  to  me  to  go 
boyv.nd  what  a  Icgislalivo  l)ody  should  j  .tiit  to  any  court  or  body  of  judRcii  no 
matter  what  might  be  their  Bciise  of  rectitude.  The  chiuse  lookn  from  a  caPMal  glance 
to  be  a  grunting  nway  to  a  court  the  power  of  a  legislative  body  to  make  laws  when 
the  iuHlitution  in  ils  very  nature  is  not  in;ended  to  create  but  administer  laws  as 
enacted  by  the  legislature. 
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„,i„rf   to   ttuoutouan.  Governor   of   the   Province,   tor   ,1,0  tnformnt.on   o£   h,. 
Oovernraent.         ^  Humbly  subinitteti, 

■     -m  CHAS.  J.  DOHEKTY, 

,     ,  r>/:  ■  Minister  of  Justice. 
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'  ^^^^^^  ^^^  ,     ^      .      v;      59th  VICTORIA,    1896  ' 

-   2nt)  Session — 31st  General  Assembly 
/         .    :     i;  (Approved  19  November,  1S98) 

Department  of  Justice,  Ottawa,  30th  September,  18&6. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigrned  has  the  honour  to  submit  his  Report  on  Chapter  IT  of  the 
Statutes  of  the  Province  of  Nova  Snotia,  passed  in  the  fifty-ninth  year  of  Her 
Majesty's  reign  (18»6),  assented  to  on  the  15th  February,  1896,  and  received  by  the 
Secretary  of  State  for  Canada  on  8th  June,  189i6,  intituled: — 

"  An  Act  to  amend  Chapter  104,  Revised  Statutes,  entitled  '  The  Judicature 
Act.  18{>4.'"  ^  „•    :- 

Section  2  of  the  Act  is  as  follows: — 

"  Subsection  2  of  Section  2  of  Chapter  104,  Revised  Statutes,  5th  Series,  is 
hereby  amended  by  inserting  the  words  *  before  the  Court  in  ha/nco  at  Halifax ' 
■  next  after  the  words  'as  such'  in  the  fourth  line;  also  by  inserting  the  word 
'  next '  between  the  words  '  years  '  and  '  before '  in  the  fourth  line,  and  by  insert- 
ing the  words  "  as  Attorney  General  or '  next  after  the  word  *  ofilce '  in  the  last 
line." 


Subsection  2  of  Section  2  of  Chapter  104,  Revised  Stattues,  Nova  Scotia,  5th 
Series,  as  it  stood  previously  to  this  amendment,  is  as  follows: — 

"  No  person  shall  be  appointed  a  Judge  of  the  Supreme  Court  unl(>s3  he 
shall  have  been  a  resident  barrister  of  the  Province  for  10  years,  and  shall 
have  been  practising  as  sucli  for  five  years  before  such  appointment,  or  shall 
have  held  office  as  a  County  Judge  in  the  Province." 

The  effect  of  the  amendment,  therefore,  is,  so  far  as  it  is  within  Provincial 
competency,  to  further  limit  the  class  from  wliich  judges  of  the  Supreme  Court 
may  be  selected  to  those  barristers  of  tlie  Province  who  have  been  resident  barristers 
in  the  Province  for  10  years,  and  who  have  boon  practising  as  such  before  the  Court 
in  banco  at  Halifax  for  five  years  next  before  appointment,  or  have  held  office  as 
Attorney  General  or  County  Court  Judge  in  the  Province. 

The  undersigned  observes  that  at  the  time  of  Confederation  there  was  a 
Statute  in  operation  in  the  Province  of  Nova  Scotia  by  which  it  was  jn'ovided 
that  no  person  should  be  appointed  a  Judge  of  the  Supreme  Court  unless  he  had 
been  a  barrister  of  the  Province  for  10  years,  and  had  been  practising  as  such  for 
five  years  next  before  such  appointment.  (R.  S.  of  N.  S.,  3rd  Series,  Chapter  37, 
Section  1.) 

By  Sections  &6,  97  and  98  of  "  The  British  North  America  Act "  it  is  enacted 
that  the  Governor  General  shall  appoint  the  Judges  of  the  Superior,  District  and 
County  Courts  in  each  Province,  except  those  of  Probate  in  Nova  Scotia  and 
Now  Brunswick.  That  until  the  laws  relative  to  property  and  civil  rights  in 
Ontario,  Nova  Scotia  and  New  Brunswick,  and  the  procedure  of  the  Courts  of 
those  Provinces   is    made   uniform,   tlie   Judges   of   tiie   Courts   of   those    Provinces, 
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appointed  bj    the   Governor   General,  shall  be  selected  from   ^^^^   ';^fP^''^V"*^/f'?  ^,^ 
Ze  Provinces,  and  that  the  Judges  of  the  Courts  of  Quebec  Bhall  be  .^elected  fron. 

'''  t^V\lI:v:t^^^^^  to  question  whether  Your  Ex..llency  in  the  appointment 
of  the  Tdges  p^suant  to  these  provision,  would  be  limited  by  Provmeml  legislation 
not  inconStent  therewith  existing  at  the  union  «-d  subsequently  contmued 
prescribTng  the  qualifications  of  Judges.  It  is  clear  to  the  undersigned  however 
Tat  except  as  to  pre-union  legislation,  the  effect  of  which  the  undersigned  has  not 
now  to  consider,  the  scope  of  selection  cannot  be  limited  by  Provmmal  enactment 
This  view  has  been  heretofore  expressed  by  several  of  the  predecessors  of  the 
undersigned  in  their  reports  uixm  the  legislation  of  the  various  Provinces, 
undersign  ^^^   g;^  j,,,„   a.  AIacd<.n*ld,   comn>entmg  upon   a   Statute 

of  the  Proit  e  of  Manitoba,  35  Vic,  Chap.  3,  intituled  "  An  Act  to  amend  an 
Act  to  establish  a  Supreme  Court  in  the  Province  of  Manitoba  '  referred  to  he 
6t?  section  which  provided  in  effect  that  no  Chief  Justice  or  Puisne  Judge  of  the 
slreme  Court  of  that  Province  should  be  appointed  unless  able  to  si^ak  both 
the  English  and  French  languages,  fmd  he  stated  his  opinion  ,as  folows:- 

«Ths  provision  in  the  opinion  of  the  undersigned,  i.  ultra  vrres    as  by  refer- 
ence to  'The  British  North  America  Act,  18C7,'  Clause  f^.  it  wi     be  found  tha 
the  on?y  limit  upon  the  discretion  of  the  Governor  General,  m  selecting  such  Judges 
for  the     everarProvinces.   is,  that  they  shall  be  from  the  bars  of   the  Provinces 
H-v!lJ     Tt  would  appear    therefore,  that  this  provision  is  ineffectual,  as  being 

^r     •*  u     =v,«„U  Ko  nnllpd  to  it  with  a  view  to  amendment,  and  he  added.        ine 

GoTe'rlentTM  n^  also,  in  the  opinion  of  the  undersigned,  be  given  to 

A    T^A   ihJ  His   Excellency   the   (Governor   General   does   not   consent   to    the 
understand  that   ^is   Excellency   t  _^^^  .^^  ^^^  ^^^  ^^^^^^^^  ^^^  ^^^^ 

t^CTfeel  b  u^^^^^^  to  the  bench."     (Approved  Report 

Tf  Ihe  Minlter  of  Justice  of  l«th  April,  187.'^.    Volume  of  Reports  upon  Provincial 

'"twc;irrale\uot^,  .as  enacted  by  Chapter  25,  Section  3,  subsection 
2  of  tSe  Statutes  of  Nova  Scotia  (1884),  and  in  commenting  upon  it  Sir  Alexander 
Campbell  made  the  following  observations:— 

"At  the  same  time  ho  desires  to  observe  that  some  of  the  provisions  of 
Section  3   relS  to  the  qualification  of  the  Judges,  the  offices  they  may  hold, 

i  i     ^^\,^^c      Tlir>  same   Dowers,  however,   have  been  exticiseu  vy 

dWlatn  °  „f  which  wonld  probahly  gi™  ri»  to  „„.d,  ""•"'>"■'";""•  ^, 

Legislation,  1&G7-1895,  p.  523.) 
The  Right  Honourable  Sir  John  Thompson   .vith  reference  tj'  a  Statute  of  rtie 
Province  of  Ontario,  being  Chapter  8  of  the  Statutes  of  1887,  '"V";,      statute 
to  give  early  effect  to  certain  amendment,  of  the  law  recommended  by  the  Statute 
Commissioners,"  states  as  follows:— 

"The  undersigned  desires  to  call  attention  to  the  provisions  of  tlis 
Chapter  .oTafas  H  amends  Section  33  of  Chapter  90,  of  the  Revised  Statutes 
of  Ontario  (1st  series)  Chapter  91,  Section  52  (present  series). 
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"  This  le(<islation  assumes  that,  although  the  appointment  of  Superior, 
District  and  County  Court  Judges  in  each  Province,  is,  by  '  The  British  North 
America  Act,'  vested  in  the  Governor  General,  and  that  the  only  limitation 
!  .  imposed  by  the  Act  in  the  choice  of  Your  Excellency  is,  that  Judges  of 
Provincial  Courts  in  the  original  Provinces  of  Canada  must  be  selected  from 
their  respective  bars,  a  Provincial  Legislature  has  iwwer  to  limit  the  choice  of 
Your  Excellency  by  such  provisions  and  qualifications  as  to  it  may  seem 
proper. 

"  The  undersigned  is  of  opinion  that  a  Provincial  Legislature  has  no  such 
authority,  and  that  the  power  of  appointment  to  the  bench  is  absolute  in  Your 
Excellency,  subject  only  to  the  limitations  prescribed  by  '  The  British  North 
America  Act.'  > 

"The  undersisncd,  however,  does  not  deem  this  objection  to  Chapter  8  to 

J,  •         be  a  sufficient  reason  for  advising  Your  Excellency  to  exercise  your  power  of 

disallowance."    (Approved  Eeport  of  the  Minister  of  Justice  of  7th  June,  1888. 

Volume  of  Keports  upon  Provincial  Legislature,  1867-18&5,  p.  204:.) 

The  undersigned  concurs   in   the  opinion  of   his  predecessors  hereinbefore  set 

forth,  and  is  of  opinion  that  the  enactment  now  in  question  is  ultra  vires,  and  it 

appears  to  him  that  if  its  provisions  were  allowed  to  govern  they  might  unduly  limit 

the  range  of  selection  for 'appointments  to  the  bench,  while,  if  on  the  other  hand, 

the  provisions  being  regarded  as  ineffectual  are  not  to  be  observed,  questions  might 

arise  as  to  the  jurisdiction  of  Judges  who  might  be  appointed  not  possessing  the 

qualification  required  by  the  Statute  under  consideration. 

It  appears  to  the  undersigned,  therefore,  that  in  the  public  interest  this  Statute 
should  be  disallowed,  its  only  provision  in  addition  to  that  set  forth  being  a  clause 
authorizing  the  Supreme  Court  to  make  rules  for  providing  juries. 

Before  recommending  the  exercise  of  the  authority  vested  in  Your  Excellency, 
however,  the  undersigned  recommends  that  a  copy  of  this  Eeport,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  the  Province  with  a  view  to  ascertaining 
whether  Section  2  of  the  Statute  in  question  will  be  repealed  within  the  time  limited 
for  disallowance.  ! 

'  Respectfully  submitted, 

O.  MO  WAT,  t 

Minister  of  Justice.  ''"' 


(Approved  13th  November  189G) 

J>EPARTMBNT   OF   JUSTICE,    OTTAWA^    liGtll    Octobcr,    18i96. 

To  His  Excellency  the  Oovemor  Oeneral  in  Cotmcil: 

The  undersigned  has  the  honour  to  submit  a  report  upon  certain  Statutes  of 
the  Province  of  Nova  Scotia,  passed  in  the  fifty-ninth  year  o£  Her  Majesty's 
reign  (1896),  assented  to  on  15th  February  last,  and  received  by  the  Secretary  of 
State  for  Canada  on  8th  June  last. 

Chapter  1.  An  Act  respecting  the  Executive  Administration  of  the  Laws  of 
this  Province. 

This  Statute  is  in  terms  the  same  as  Sections  1,  2  and  3  of  fil  Vic,  Chap.  6 
(Ontario).  The  latter  Statute  formed  a  subject  of  correspondence  between  the  then 
Minister  of  Justice  of  the  Doniiniou  and  the  Attorney  General  of  Ontario,  a  copy  of 
which  correspondence  is  printed  on  pages  206  to  213  of  the  volume  of  correspondence 
and  reports  upon  Provincial  legislation,  1867  to  1896,  and  contains  a  statement  of  the 
objections  which  were  then  urged  to  the  legislation  from  the  Dominion  standpoint  as 
well  a.-  the  reasons  which  were  stated  in  support  on  behalf  of  the  Province  of  Ontario. 
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The  Statute  was  in  the  result  left  to  its  operation,  and  the  question  as  to  '*«  ja^idUy 
ins  referred  to  the  High  Court  of  Justice  for  determinatvon  under  the  Provisions  of 
ho  Revised  Statutes  of  Ontario.  18ST.  Chap.  44.  Section  52^  7tdT2?Ontari: 
arKuments  and  decimons  iu  that  case  in  the  several  courts  will  be  found  in  20  Ontario 
ReToX  232;  19  Ontario  Appeal  Reports.  ?A.  and  23   Supreme   Court  of   Canada 

Reports,  258.  ,   ,  ,  i 

The  legislation  was  upheld  in  the  Provincial  Courts,  both  below  and  upon  appeal. 
«nd  it  wall  so  held  by  a  majority  of  the  Judges  of  the  iSupreoie  Court  of  Canada, 
altholrfor  reasons  differing  somewhat  from  those  upon  which  the  previous  decisions 
had  been  baled  that  the  enactment  was  not  nlfra  vires  of  the  Legislature^  No  applica- 
Ton  wa  m"de  for  leave  to  appeal  to  the  Judicial  Committee  of  the  Privy  Council. 
aUhough  it  was  open  to  the  Dominion  Government  to  make  such  application. 

In  view  of  the  decisions  of  the  Courts  referred  to  upholding  the  Ontario  Statute 
and  the  "auiicenee  of  the  -Dominion  Government  therein,  the  undersigned  consider, 
fhit  the  present  Act  should  ibe  left  to  its  operation. 

Chapter  44.    An  Act  to  provide  for  supplying  the  Town  of  North  Sydney  with 

""^^lection  2  authorizes  the  town  council,  among  other  things,  lo  enter  upon  the  bed 
of  any  r  v^r  lake  or  stream,  what^ever  in  the  County  of  Cape  Breton  and  to  build 
dam"  riervoirs  or  other  works,  and  to  cause  the  water  of  such  river,  lake  or  stream 
tZoZT^nlto  take  from  .^uch  river,  lake  or  stream  such  quantity  or  quantities  of 

'''''cZ,::^.T  TTct  to  incorporate  the  Oxford  Water  and  Power  Supply  Com- 

^'""'chapter  101.     An  Act  to  incorporate  the  Young  Brothers  Company,  Limited. 

Soction  20  authorizes  the  Company  to  build  dams  and  sluices  on  certain  river, 
.horeiiiinentln^d  and  their  tributaries,  and  to  improve  such  rivers  and  make  them 

ravigable  for  logs,  timber  and  lumber.  ,       .  .  *v.       .,•  -l.t  .,tfo..f 

Similar  enactments  have  been  heretofore  objected  to  in  so  far  as  they  might  aflf e.-t 
Similar  enacimem  America  Act."   it  is  contended  became   the 

nvera  which  under  \';\^;^;;;;„ ^^"^^^  ,efer  to  the  approved  report  of  the  Right 
?r"''  '1  S^rfohn  i^iomp  "  ofsrh  January.  1894.  at  page  1147  of  the  volume 
Honourable  Sir  John   |^^°™l'^°"'  °         anpearing  in  the  same  volume  in  which  the 

British  North  America  Act."  u     o*  *  * 

:r;rd''b";.tSd\t%l*ire,l....  Governor  o£  .h.  Province  for  ,„e  infer..- 
tion  of  his  Government. 


■:Mi 


ReepectfuUy  submitted,  :    : 

•     u    ,       O.  MOWiAT.       .  V    .t 
i    "  .1   "1   .:>    ,-i       Minister  of  J turtice. 


^'|.'- 


V ,«.'  '"Ill  aJ, 


82S91— 19 


"■'I 


I.I.I 


274  NOVA  SCOTIA 

•  ('Approved  27  Novemher,  1896.)   -  .,.  ; 

Dkpartmknt  of  Jlstick,  Ottawa,  18th  November,  1896. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  Legislature  of  the  Province  of  Nova  Scotia,  in  the  fifty-ninth  year  of  Her 
Majesty's  reign  (1890),  received  by  the  Secretary  of  State  for  Canada  on  8th  June, 
1896,  and  he  is  of  opinion  that  they  may  be  left  to  their  operation  without  any 
observations,  with  the  xception  of  Chapters  1,  17,  44,  93,  97  and  101,  which  are  the 
rubjects  of  separate  reports. 

Respectfully  submitted, 

.„,,.>;-,  -  ..V''. !','.'     "  O.  MOWAT,  '•'■^'• 

,  •  '  •.  .  Minister  of  Justice. 


im 


'    V  •     .  ■  ■■■  ';   ■:     (Approved  22  December,  1896)        ',     »■  ,  ;••;';-;' 

,    ,,     j    ;    .  ;>  •       Department  of  Justice,  Ottawa,  18th  November,  1896. 

To  Ilis  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  the  honour  to  report  upon  Chapter  93,  intituled  "An  Act 
to  incorporate  the  Home  Fire  and  Marine  Insurance  Company,  Limited,"  of  the 
Province  of  Nova  Scotia,  passed  in  the  fifty-ninth  year  of  Her  Majesty's  reign  (189G), 
assented  to  on  15th  February  last,  and  received  by  the  Secretary  of  State  for  Canada 
on  8th  .Tune  last. 

This  Statute  incorporates  a  Fire  and  Marine  Insurance  Company. 
Section  11  provides  that  the  principal  office  of  the  Company  ehall  be  in  the  City 
of  Halifax,  and  that  the  Company  may  estaiblish  agencies  or  branch  offices,  as  the 
Directors  may  deem  advisable. 

Section  15,  defining  the  power  of  the  Company,  is  as  follows:— 

"  The   Company  may  make   and   effect   contracts   of   insurance   with   any 
''  person  or  persons,  body  i.olitic  or  corporate    against  loss  or  damage  by  fire  or 

lightning,  on  any  house,  store  or  other  building  whatsoever,  and  in  like  manner 
-  on  any  tenants'  risk,  rents,  goods,  chattels  or  personal  estate  whatsoever,  for 

such  time  or  times,  and  for  such  premiums  or  considerations,  ciid  under  &uch 
modifications  and  restrictions,  and  upon  such  conditions  as  may  be  bargained 
and  agreed  upon  and  set  forth  by  and  between  the  Company  and  the  person  or 
persons  agreeing  with  them  for  such  insurance;  and  the  Company  may  in  like 
manner  make  and  effect  contracts  of  insurance  with  any  person  or  persons, 
body  politic  or  corporate,  against  loss  or  damage  by  fire,  storm  or  tempest  or 
other  peril  of  navigation  or  carriage,  or  any  other  cause  whatsoever,  of  or  to 
the  hull,  rigging,  machinery,  furniture  and  apparel  of  ships,  boats,  vessels  or 
other  craft  navigating  the  oceans,  lakes,  rivers  or  high  seas  or  other  navigable 
waters  whatsoever,  from  any  port  or  ports  in  Canada  to  any  other  ports  or  port 
in  any  part  of  the  world,  or  from  any  port  or  ports,  place  or  places  in  the  world 
for  any  period  of  time;  and  against  any  loss  or  damage  of  or  to  the  cargoes, 
including  live  stock,  or  property  conveyed  in  or  upon  such  ships,  vessels,  boats 
or  other  craft  or  conveyance,  and  the  freight  due,  or  to  become  due,  in  respect 
thereof,  or  of  or  to  timber  or  other  property  of  any  description  conveyed  in  any 
manner  upon  any  of  the  oceans,  seas,  lakes,  rivers  or  navigable  waters  of  the 
world,  or  on  any  railway,  or  conveyed  partly  by  land  and  partly  by  water, 
between  any  points  by  any  mode  of  transport,  or  stored  in  any  warehouse  or 
railway  station — and  generally  may  do  all  matters  and  things  relating  ^o  or 
connected  with  fire  and  marine  insurance  as  aforesaid — the  whole,  for  such 
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i    premiums  or  considerations,  and  with  such  modifications,  restrictions  and  con- 
-  •        ditions  as  may  be  bargained  or  agreed  upon  or  set  forth,  and  may  grant  nil 
:     policies  therein  and  thereupon — and  may  caase  themselves  to  be  insured  against 
any  loss  or  risk  they  may  have  incurred  in  the  course  ot"  their  business — and 
generally  may  do  and  perform  all  other  necessary  matters  and  things  connected 
withand  proper  to  promote  such  objects  and  all  policies  or  contracts  of  insur- 
.       ance  issued  or  entci-cd  into  by  the  Company  shall,  under  the  corporate  seal,  be 
signed  by  the  President  or  Vice-President  and  countersigned  by  the  managing 
Director  or  Secretary,  or  otherwise  as  may  be  directed  by  the  by-laws,  rules  and 
J.     regulations  of  the  Company;  and  being  so  signed  and  countersigned  shall  be 
.    deemed  valid  and  binding  upon  the  Company  according  to  the  tenor  and  mean- 
ing thereof." 

The  powers,  which  in  regard  to  the  business  of  fire  and  marine  insurance,  this 
Act  purports  to  confer  upon  this  Company  are  practically  unlimited;  and  with  regard 
to  marine  insurance  the  Company  is  expressly  empowered  to  insure  prop(>rty  in  any 
part  of  the  world.  The  jurisdiction  of  a  Provincial  Legislature  to  incorporate  Com- 
panies is  in  the  British  North  America  Act  expressed  to  be  to  incorporate  "  Com- 
panies "  with  Provincial  objects,  and  this  has  been  construed  to  mean  objects  located 
within  the  Province  and  to  be  locally  carried  on  by  such  companies  within  the 
Province.  In  this  connection  the  undersigned  begs  leave  to  refer  to  the  remarks 
of  the  Honourable  Edward  Blake  upon  certain  Statutes  of  the  Province  of  Nova 
Scotia,  38  Victoria,  Chapter  7(i,  77,  78  and  79,  and  upon  a  Statute  of  the  Province 
of  Quebec,  intituled:  "An  Act  to  incorjiorato  the  Atlantic  Insurance  Company 
of  Montreal,"  38  Victoria,  Chapter  61;  also  to  the  observations  of  the  Right 
Honourable  Sir  ,lohn  Thompson  upon  a  Statute  of  the  Province  of  Nova  Scotia, 
intituled:  "An  Act  to  incorporate  the  Fisherman's  Insurance  Company  of  Lunen- 
burg, Limited,"  5(5  Victoria,  Chapter  167  (ai)proved  rejrarts  of  the  Ministers  of  Jus- 
tice of  2r)th  October,  1875,  19th  September,  1876,  and  27th  January,  1894.  Volume 
of  lleports  upon  Provincial  Legislation,  1867-1895,  at  pages  203,  2fl),  265,  491  and  035). 

A  Statute  of  Nova  Scotia  incorporating  a  Company  for  the  purpose  of  running 
steamers  on  the  coast  of  the  Province  and  elsewhere  was  disallowed  upon  the  recom- 
mendation of  the  late  Mr.  Justice  Fournier,  when  Minister  of  Justice,  because  there 
was  no  limit  to  the  operations  of  the  Company  within  the  Province,  and  because  of  the 
word  "elsewhere."  (See  his  approved  report  31st  March,  1875,  on  page  488  of  the 
Volume  of  Dominion  and  Provincial  Legislation.)  • 

The  question,  however,  not  being  free  from  doubt,  the  undersigned  is  not  prepared 
to  recommend  the  disallowance  of  the  Act  now  under  consideration,  but  recommends 
that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  cf 


the  Province. 


Respectfully  submitted, 
O.  MOW  AT, 

Minister  of  Justice. 


•  60th   VICTORIA,    1897 

Srd  Session— 8l8T  Ohnfuaf-  Assembly 
(Approved  SO  Srpfemhar,  1897) 

Dki'ahtmhnt  ok  Ji'stiuk,  Ottawa,  18th  August,  1897. 
To  His  Excellvncii  the  Governor  GcMeral  in  Council: 

The  undersigned  has  had  under  consideration   the  Acts  passed  by   the   Legis- 
laturo  of  the  Province  of  Nova  Scotia  in  the  sixtieth  year  of  Her  Majesty's  reign 
(1897),  and  which  were  received  by  the  Secretary  oi  State  for  Canada  on  the  second 
8SS91— 1»| 


276 


NOV^.  SCOTIA 


day  of  July.  1B»7,  and  he  is  of  opmiou  that  thoy  may  be  left  to  their  operation 
without  any  observations,  with  the  exception  of  Chapters  2,  3,  27,  52,  G3.  81,  82, 
83,  %,  9",  98,  100.  102,  103,  104,  105,  10«,  107,  109,  111,  112,  113,  157.  upon  which  he 

will  make  a  eeparnte  report. 

KespectfuUy  submitted, 

O.  MOWAT, 

\  <    i-  f  Minififcr  of  Justice. 


Messrs   Harrington,  Chislwhn,  FulUtton,  to  the  Honourable  the  Minister  of  Justice. 

187  HoLLis  Strekt.  Hamfax,  N.S.,  19tK  March,  1897. 

The  HonourahJe  Sir  Oliver  Mowat,  Minister  of  Justice,  Ottawa: 

S,„  _We  l)eK  to  transmit  herewith  a  Memorial  on  behalf  of  the  Dominion  Cotton 
Mills  Company,  Limited,  and  Miss  Piers,  praying  for  the  disallowance  of  an  Act  of 
the  Legislature,  entitled,  "An  Act  to  expropriate  lands  for  an  annual  Provincial 
Exhibition;"  also  copy  of  the  Royal  Gazette,  containing,  on  page  108,  a  copy  of  the 
Act  and  the  Proclamation  thereof;  also  copie.^  of  the  several  judgments  or  opimons 
of  Weatherbe  and  Rit^'hie.  J.J.,  bearing  on  the  proceedings  which  that  Act  purports 
t(.  validate.  It  will  be  necessary  to  refer  to  Statutes  of  this  Province,  namely, 
Statutes  of  1896,  Chaptor  3,  and  those  of  1891,  Chapter  58.  If  necessary,  we  shall 
forward  copies.     We  rej^pectfuUy  request  that  the  matter  shall  receive  due  attention. 

We  remain,  your  obedient  servants. 


HARRINGTON,  CHTSHOLM  &  FULLERTON, 

Attorneys  of  Meniorialists.  . 


':  Ci 


^femorial  of  the  Dominion  Cotton   Mills  Company,  Limited,  and  Mar*y  Pi^rs.  for 

disallowance  <of  Chapter  3 

In   the  mutter  of  an    Act  intituled.   "An    Act   to   expropriate  lands   for   an    Annual 

.  ■    Provin<Mal    K.Khibition."   passed   by    the    Legi.slntuvo    ..f    the    rrovince   of   Nova 

Scotia,  and  assented  to  by  the  T>ieutennnt  Governor  on  the  tirst  day  of  March, 

1897,  and  coming  into  force  by  Proclamation  on  the  10th  day  of  March,  1897. 

The  Honourahle  tAr  Oliver  Moivat,  Minister  of  Justice,  Ottawa: 

The  Memorial  of  the  Dominion  Cotton  MIUk  Company,  Limited,  and  Mary 
Piers,  for  the  disallowance  of  said  Statute,  j^ 

Rksi'ectkum.v    Rkpkksknts:    '' 

The  Provincial  Exhibition  Commission  was  incorporated  by  Chapter  3  of  the 
A«t8  of  the  lAigislaturo  of  Nova  Scotia,  uassed  in  the  year  1890. 

By  the  eighth  section  of  the  Act  the  Commission  is  required  to  hold  an  Annual 
Exhibition  in  the  City  of  Halifax. 

Section  21  of  the  Act  enablew  the  (knnmiHsion  to  acquire  huiiLs  necessary  for 
the  object  of  the  Act  and  certain  sections  of  Chapter  58  of  the  Acts  of  1891  are 
incorporated,  witli  necessary  modifications,  to  empower  the  Commission  to  expro- 
priuto  lands  sliould  they  be  unable  to  ac<iuire  the  same  by  private  contract. 

I'ho  Commission  took  certain  steps  and  proceedings  in  th'i  summer  of  1896, 
with  the  view  of  expropriating  the  lands  described  in  the  Ad;  of  Parliament  of 
Ist  March.  1897.  under  the  procedure  provided  by  the  sections  li  Chapter  58  of 
the  Acts  of  1891.  These  proceedings  were  resisted  by  the  Dominion  Cottm  Mill* 
Company,  Limited,  by  Mary  Piers,  and  others,  whose  lands  were  sought,  and  on  the 
'23rd  day  of  Oirtober,  1890,  an  Order  in  CouiKril  was  passed  by  the  Governor  in 
Council  of  tiie  Province  of  Nova  Scotia,  granting  leave  for  the  expropriation  of  the 
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lands  described  in  tlie  Act  of  Ist  March,  1897.  This  Order  in  Council  is  referred 
to,  and  the  essential  parts  of  it  are  set  out  in  the  opinion  of  Honourable  Mr.  Justice 
Ritchie,  Judge  of  the  Supreme  Court  of  this  Province,  a  copy  of  which  will  accom- 
pany this  communication. 

On  the  20th  day  of  November,  1896,  the  Dominion  Cotton  Mills  Company, 
Limited,  commenced  an  action  in  the  Supreme  Court  of  Nova  Scotia  against  the 
Commission,  by  which  it  was  claimed  amongst  other  things,  that  the  Oommission 
had  unlawfully  expropriated  the  plaintiff's  lands.  The  Dominion  Cotton  Mills  Com- 
pany, Limited,  in  said  action  asked  for  an  Injunction  or  Restraining  Order,  restraining 
the  Commissiiin  from  expropriating  the  plaintiff's  lands.  The  Commission  appeared 
to  the  writ  of  summons  in  said  action,  and  afterwards  a  statement  of  claim  was 
delivered  on  behalf  of  the  plaintiffs,  to  which  the  Commission  pleaded  a  defence. 
On  the  5th  and  6th  days  of  March,  1897,  an  application  for  an  interim  injunction 
was  heard  before  said  Mr.  Justice  Ritchie,  which  was  opposed  on  behalf  of  the  Com- 
mission. On  the  10th  day  of  March,  1897,  said  Mr.  Justice  Ritchie  filed  his  opinion 
above  mentioned.  On  the  10th  day  of  March  an  Interim  Restraining  Order  was 
granted  in  pursuance  of  said  opinion  or  judftraont  of  the  learned  judge. 

On  the  10th  day  of  March,  1897,  the  Act  passed  on  the  1st  day  of  said  month 
was  brought  into  force  by  proclamation  of  the  Lieutenant  Go.srnor,  published  in 
the  Royal  Gazrtfe,  a  copy  of  wKioh,  and  the  Act  itself,  is  transmitted  herewith. 

The  action  brought  by  the  Dominion  Cotton  Mills  Company,  Limited,  has 
not  yet  been  brought  on  for  trial. 

Mary  Piers,  who  resides  on  the  lands  in  question,  has  also  brought  an  action 
agaiuBttho  Commission,  seeking  similar  relief,  which  has  not  yet  reached  the  stage 
of  a  trial. 

Memorialists  respectfully  represent  that  the  said  Statute,  passed  on  the  1st  of 
March,  1897.  and  brought  into  force  on  the  10th  day  of  said  month,  should  be  dis- 
allowed as  an  arbitrary  and  unjustifiable  exercise  of  power,  for  the  reasons  fol- 
lowing:— 

1.  The  Legislature  of  Nova  Scotia  can  only  appropriate  private  property  for 
the  public  good  or  for  public  uses.  It  takes  the  properties  of  citizens  and  gives  it 
to  a  corporation  for  purposes  other  than  the  public  good  or  public  necessity. 
Assuming  that  an  exhibition,  as  such,  is  a  matter  of  public  concern,  then  the  Exhi- 
bition Commission  have  ample  powers  as  large  as  the  Sovereign  power  iteelf  by 
the  operation  of  their  own  Act,  Chapter  3,  Acts  of  1896,  combined  with  Chapter 
58  of  the  Acts  of  1891,  to  expropriate  all  lands  "necessary"  for  that  purpose. 
But,  because  it  was  proved  to  the  satisfaction  of  two  Judges  of  the  Supreme  Court 
of  Nova  Scotia,  that  the  lands  were  being  taken  for  purposes  other  than  exhibition 
puri)08e8,  this  Vesting  Act  has  been  passed  so  that  the  lands  may  l>e  used  for  any 
purpo!<e.  Memoralists  are  prepared  to  show  that  they  are  to  be  used  for  a  race 
track,  for  circus  tents,  and  gambling  purposes.  A  vital  objection  to  the  expropria- 
tion proceedings  which  culminated  in  the  Order  in  Council  referred  to  in  the 
Vesting  Act  is  the  absence  of  evidence  or  proof  that  the  lands,  or  all  of  them,  are 
necessary.  See  the  opinion  of  Ilonouralilo  Mr.  Justice  Ritchie,  delivered  in  Dominion 
Cotton  Mills,  Ltd.  vs.  The  Provincial  Kxhibition  Conmiission.  Had  the  Commis- 
sion produced  the  statutory  proof  before  the  Governor  in  Council  that  all  the  landa 
vested  were  necessary  for  exhibition  purposes,  in  that  case  the  Order  in  Council 
would  not  require  ratification,  and  no  Vesting  Act  would  be  necessary.  As  the  facts 
appear,  it  is  clear  that  by  force  of  this  extreme  exorcise  of  the  legislative  power 
(Statute,  1st  March,  1807),  lands  are  given  to  the  Commission  which  they  could  not 
«C(|uire  under  their  Act  of  lncori)oration,  and  for  purposes  other  than  those  con- 
nected with  any  matter  of  public  utility.  The  Commission  evaded  giving  any  proof 
of  necessity  for  the  obvious  reasons  pointed  out  in  Mr.  Justice  Ritchie's  opinion, 
and  to  repair  defective  proceedings  they  invoke  an  Act  of  Parliament  to  afbitrarily 
deprive  citizens  and  corporations  of  ownership  of  property. 
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The  Aict  of  1st  March,  1897,  does  not  pretend  to  assert  that  the  lands  are  necessary 
for  exhibition  purposes;  it  recites  that  there  are  doubts  existing  as  to  the  regularity 
and  validity  of  the  Order  in  Council.  If  such  doubts  (i.e.,  as  to  regularity  of 
proceedings)  existed,  they  might  well  have  been  set  at  rest  by  r-.n  amending  Act.  But 
the  Act  in  question  i^akes  the  Legislature  take  sides  in  a  dispute  going  forward  in 
the  courts  as  to  the  public  need  for  the  lands  in  question,  and  hy  purporting  to  vest 
them  in  the  Commission  irrevocably  binds  the  Commission  to  take  them,  whether 
needed  or  not,  and  whether  or  not  much  more  suitable  grounds  were  available  for 
the  purpose  in  view.  Further,  it  purports  to  give  power  to  take  these  lands  without  a 
moment's  notice  to  the  owners,  to  enter  and  demolieh  buildings,  &c.,  so  that  Miss  Piers 
may  find  her  homestead  pulled  down  from  over  her  head,  without  an  opportunity  of 
providing  another,  and  the  Cotton  Company,  a  large  industry,  find  itself  deprived  af 
lauds  necessary  for  its  work.  These  unprecedented  powere  are  granted,  as  will  be 
shown,  without  ade<]uate  provision  for  compensation;  all  of  which  is  contrary  to 
natural  justice,  and  to  the  first  principles  upon  which  legislation  should  proceed. 

2.  It  will  appear  from  the  opinion  of  Mr.  Justice  Ritchie,  which  was  delivered 
subsequently  to  1st  March,  1897,  another  learned  Judge  of  the  'Supreme  Court  of  Nova 
Scotia,  having  previously  expressed  an  opinion  with  regard  to  the  Order  in  Council 
(copy  of  which  is  submitted  herewith)  that  the  defects  in  the  procedure  prior  to  the 
date  of  the  Order  in  Council  go  to  the  very  root  of  the  matter  and  that  instead  of 
there  being  doubts  as  to  the  validity  of  tlie  Order  the  fact  is  the  order  is  wholly  null 
and  unsustainable.  If  it  were  a  (|uestion  before  the  Legislature  of  oonfinning  and 
ratifying  the  Order  in  Council  (without  more),  and  the  Legislature  actually  by  its 
solemn  Act  of  Parliament  interposed  and  ratified  the  order,  notwithstanding  its  nullitj', 
would  not  that  be  a  sufficiently  strong  case  for  applying  the  vetoing  power?  How 
much  stronger  is  the  case  made  when  the  ratifying  Act  proceeds  further  and  takes  the 
form  (by  way  of  comparison)  of  a  deed  confirming  a  previous  deed  which  was  not 
executed  in  accordance  with  the  provisions  of  the  Statutes  relating  to  conveyances, 
and  therefore  ineffective  and  null.  The  Act  of  1st  March,  1897,  in  one  of  its  recitals 
says:  "And  whereas,  by  a  judgment  of  the  Supreme  Court,  some  doubt  has  been  thrown 
as  to  the  regularity  and  validity  of  said  Order  in  Council."  On  this  very  recital, 
suggesting  as  it  does,  not  the  irregularity  alone,  but  the  invalidity  of  the  Order  in 
Council  as  well,  the  want  of  competency  on  the  part  of  the  Legislature  to  pass  the 
enactment  of  Ist  March,  1897,  is  self-manifest,  It  is  an  elementary  proposition  that 
a  Legislature  cannot  retrospectively  cure  by  a  healing  Statute  any  defects  in  legal 
proceedings  which,  under  a  prior  Statute  of  the  same  Legislature,  rendered  such 
proceedings  void.  Cooley,  at  page  458,  states  the  rule  thus:  — "If  the  thing  wanting 
or  which  failed  to  be  done  and  which  constitutes  the  defects  in  the  proceedings  is 
something  the  necessity  for  which  the  Legislature  might  have  dispensed  with  by  prior 
Statute,  then  it  is  not  beyond  the  ])ower  of  the  Legislature  to  dispense  with  it  by 
subsecjuent  Statute."  The  position  here  is  that  the  Commission  failed,  under  their 
Act  of  incorporation  and  the  sections  of  Chapter  58  of  the  Statutes  of  1891  (sections 
432  to  437)  to  acquire  the  lands  in  question  not  by  reason  of  irregularities  or  informali- 
ties in  the  proceedings,  but  of  a  total  failure  to  comply  with  the  requirements  of 
these  Statutes  in  essential  particulars  (as  found  by  Mr.  Justice  Ritchie),  and  that  the 
Order  in  Council  was,  in  fact,  granted  without  jurisdiction;  it  is  obvious,  therefore, 
that  if  the  Order  in  Council  is  invalid  from  want  of  jurisdiction,  or  under  the 
construction  of  the  expropriation  clau-ses  contained  in  the  Statutes  of  1.^91,  the  lioaling 
Act  cannot  either  confer  jurisdiction  or  legalize  the  order. 

3.  The  Commission  have  power  to  aoiuire  lands  for  exliibition  purposes  (see 
Chapter  3,  Acts  189(i,  Sections  0  and  21).  The  Act  of  1st  March,  1897.  has  a  clause 
as  follows,  namely,  clause  5 : — 

"  The  track  or  course  to  be  constructed  on  the  land  hereby  vested  in  the  said 
Connniasion  shall  Ik"  used  solely  for  the  purpose  of  a  Comity.  Provincial  or  Dominion 
Exhibition,  including  the  exhibition  of  horses,  cattle  and  other  animals,  and  shall  not 
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be  used  or  let  for  any  other  purpooe,  and  the  same  shall  not  he  used  or  let  for  use 
except  at  a  time  when  an  exhibition  is  being  held." 

It  is  strenuously  contended  on  behalf  of  the  memorialists  that  a  track  or  course 
and  circus  tents  which  the  official  proprramme  of  the  exhibition  announces  are  to  be 
erected  are  not  rec;uired,  at  all  events  not  necessary  for  exhibition  purposes,  are  not 
matters  of  public  moment,  and  are  not  such  objects  as  to  justify  the  exercise  or  the 
right  of  eminent  domain,  especially  in  the  harsh  and  unjust  manner  sought  to  be 
adopted  by  the  Act  in  questiin.  For  the  construction  of  a  track  it  is  self-evident  that 
a.  considerable  tract  of  land  must  be  had.  The  maintenance  of  a  track  or  course  was 
not  contemplated  by  thy  original  Act  of  Incorporation.  Hence,  it  could  not  be  shown 
before  the  Governor  in  Council  hy  affidavit  or  otherwise  that  all  the  lands  embraced  in 
the  Order  in  Council  were  necessary  for  public  purposes,  simply  because  a  lesser 
acreage  would  suffice  for  that  purpose.  The  validity  of  the  Order  in  Council  is 
attacked  by  reason  of  the  lack  of  such  evidence.  The  Order,  if  not  in  fact,  is  prospect- 
ively, at  least,  invalidated  by  judicial  decision.  Should  the  'Commission  be  permitted 
by  the  expedient  of  an  Act  of  Parliament,  passed  ex  post  facto,  not  only  to  defeat  the 
rights  of  litigants,  but  at  the  <same  time,  add  to  their  corporate  powers,  by  'being 
enabled  to  acquire  lands  for  a  track  or  course,  while  there  is  no  pretence  of  amending 
the  original  Statute  with  a  view  of  extending  such  powers. 

4.  Certain  moneys  were  paid  into  Court  by  the  Commission  to  respond  the  awards 
that  may  be  made  for  compensation  to  the  proprietors  whose  lands  have  been  taken. 
(See  section  4  of  the  Act,  ISO").  The  compensation,  as  a  general  rule,  should  precede 
the  divesting  of  the  title  out  of  the  owner,  but  hy  this  Statute  of  1'897  the  title  is 
divested  the  moment  it  becomes  law — while  the  initiatory  steps  towards  compensation 
are  left  wholly  to  the  Commission.  It  will  be  seen  by  reference  to  the  9th  and  10th 
sections  of  Chapter  3,  Acts  of  1890.  that  the  resources  of  the  Commission  are  $00,000 
altogether;  one-half  of  this  sum  is  to  be  provided  for  by  the  City  of  Halifax,  the  other 
half  by  the  Oovernment  of  the  Province  of  Nova  Scotia.  As  to  the  amount  to  be 
contributed  by  the  City  of  Halifax,  it  does  not  appear  that  the  same  has  been  received 
by  the  Commission,  or  in  any  wise  ■ecured  to  them.  Non  constat  that  the  Corporation 
of  the  City  of  Halifax  may  refus<;  to  provide  for  the  assessment  thereof.  True,  thoy 
have  authority  from  the  Legislatxire  to  do  so,  but  it  still  remains  discretionary  with 
that  body  to  levy  that  siim.  As  a  matter  of  fact,  the  amount  paid  into  court  as  repre- 
.senting  the  value  of  the  projierty  of  the  Dominion  Cotton  Mills  Company,  Limited,  is 
the  sum  of  $11,2.50,  while  tiiat  Compimy  (!laims  that  the  lands  of  which  it  is  divested 
are  of  the  value  of  at  learit  iji'J.^.OOO,  and  Miss  Piers  holds  that  her  lands,  in  respect  of 
which  the  Commission  paid  into  ccnirt  tlie  sum  of  $3,000,  are  of  much  greater  value. 
Assuming,  as  will  undoubtedly  be  liu'  case,  that  the  sums  are  deficient  as  compensa- 
tinii,  lieinn'  the  mere  offers  of  the  Commission,  and  even  that  the  insufficiency  be  not 
very  marked,  what  security  have  the  i)arties  divested  absolutely  of  their  titles  for  the 
paym(<nt  of  the  residue  of  the  compensation?  Tlie  whole  of  tiie  Commission's  funds 
may  be  expended  before  the  arbitration  is  held  and  the  value  determined.  There  is  no 
provision  in  the  Act  for  this  exigency,  and  the  parties  divested  of  their  lands  will 
have  no  remedy.  "The  oercise  of  the  irower  to  take  private  property,"  says  an 
eminent  Judge,  Chancellor  Waldworth.  18  Wend,  at  page  10,  "  even  for  uses  which 
are  confessedly  public,  should  not  be  resorted  to  in  any  case  unless  the  benefit  which 
is  to  result  to  the  public  is  of  paramount  importance  in  comparison  with  the  individual 
loss  or  inconvenience,  and  an  ample  and  certain  provision  should  always  be  made  for 
a  full  and  adi^iuate  comi)ensation  to  the  individual  whose  property  is  thus  taken  ";  and 
at  page  19,  "there  must  be  a  certain  and  adequate  remedy,"  and  owner  is  not  to  i)c 
compelled  to  trust  to  the  "  solvency  of  an  incorporated  company." 

And  your  Memin-ialista  pray  tinifc  such  Act  may  be  disallowed  or  suspended, 
because  (regard  being  bad  to  the  powers  of  expropriation  already  existing)  it  is 
an  unn<'cesHary  exercise  of  the  power  of  eminent  domain;  be(!auso  it  takes  the  land 
of  cilizeiis  for  no  jiurpose  of  imblic  utility;  because  it  prevents  lands  better  suited 


NOVA  SCOTIA 

for  the  purpose  in  view  from  being  taken,  by  irrevoeably  binding  the  Commission 
to  take  those  mentioned;  because  it  interferes  with  and  destroys  the  right  of  suitors 
before  the  courts  of  the  Province;  because  of  its  harsh  and  unjustifiable  method 
of  giving  possession  without  notice;  and,  finally,  because  no  adequate  compensation 
is  provided  for,  but  the  owners  are  first  to  be  turned  out  of  their  homes,  and  after- 
wards to  depend  on  the  will  of  the  Connnisi-ion  to  proceed  with  the  arbitration,  and 
on  their  ability  to  pay  such  sum  aa  may  be  awarded. 

THE  DOMINION  COTTON  MILLS  00., 

(Limited), 
and 

MAEY  PIERS, 
By  their  Attorneys: 

HAHRINiGTON.  CHISHOLM  &  FULLERTOTs^^. 

Dated  at  Halifax,  19th  March,  A.D.,  1897. 


Judgment  of  Mr.  Justice  Ritchie 


The  Dominiox   Cotton    Mitj.s   Company,  Limited. 

Commission 


vs.   The   Provinciai,  Exhibition" 


This  action  is  brought  to  set  aside  certain  proceedings  commenced  by  defendants 
to  expropriate  lands  of  the  plaintitT^i  and  for  an  injunction  to  restrain  defendants 
from  entering  into  said  lands  and  taking  possession  thereof,  and  from  proceeding 
further  in  said  expropriation  proceedings. 

Tte  application  now  before  me  is  for  an  interim  injun(;tion  to  the  same  effect, 
until  the  trial. 

The  defendants'  riglits  depend  entirely  upon  the  construction  and  effect  of 
Chapter  3  of  the  Local  Acts  of  189C,  and  the  sections  of  the  charter  of  the  City 
of  Halifax  which  are  made  applicable  to  expropriation  proceedings  by  defendants. 
This  Act  recites  that  it  is  expedient  to  provide  for  an  annual  Agricultural  and 
Industrial  Exhibition  for  the  Province,  to  be  held  in  the  City  of  Halifax.  It  then 
incorporates  and  gives  certain  powers  to  the  defendants,  and  in  the  21at  section  it 
provides  that  "for  the  purpose  of  obtaining  lands  necessary  for  carrying  out  the 
purposes  of  tliis  Act  the  Provincial  Exhibition  Commission  shall  have  the  a&me  power 
and  authority  as  affects  the  expropriation  of  lands  as  is  now  possessed  by  the  City 
Council  of  Halifax  under  the  provisions  of  Cliapter  58  of  the  Acts  of  li891  (City 
(Charter),  and  the  ijrovisions  of  section  432  to  4&J,  botli  inclusive,  of  said  chapter 
shall  apply  to  such  expropriation,  &c.,  &c.  Section  462  just  referred  to,  authorizes 
defendants  to  contract  and  agree  with  the  tiwners  in  respect  of  any  lands  they  may 
require,  and  makes  such  agreements  valid.  Section  438  goes  on  to  provide  for  the 
expropriation  of  the  lands,  &c.,  in  case  no  agreement  cant  be  made,  &c.,  and  the  three 
following  sections  provide  for  the  payment  of  the  value  thereof  after  it  has  been 
ascertained  by  arbitration.  Then  follows  Section  4.37,  which,  after  making  the 
changes  in  it  required  by  Section  21  of  Chapter  3  of  the  Acts  of  189W,  will  rend  as 
follows : — 

-  "  No  property  of  any  kind  shall  be  taken  or  expropriated  under  the  pro- 
visions of  this  Act  unless  or  until  the  Provincial  Exhibition  Commission  saail 
have  submitted  to  the  Governor  in  Council  a  duplicate  plan  of  said  lands  pro- 
posed to  be  so  taken,  together  with  an  application  on  behalf  of  said  Provincial 
Exhibition  Commission,  supported  by  affidavit  of  tlie  President  of  the  Commis- 
sion, or  any  Engineer  or  I^nd  Surveyor  authorized  to  act  for  the  Commission, 
referring  to  such  plan,  and  stating  that  the  land  or  proi)erty  thereon  is 
necessary  for  the  purposes  of  providing  for  an  annual  Agricultural  and 
Frovinciial  Exhibition  Commission  for  the  Province,  to  be  held  in  the  City 
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of  Halifax,  or  some  or  one  of  such  purposes,  and  that  the  Provincial  Exhibition 
Commission  and  the  owners  of  the  same  are  unable  to  agree  on  the  price 
thereof,  and  requesting  the  Governor  in  Council  to  authorize  the  taking  thereof 
for  said  purposes,  and  like  notice  as  in  Sections  433  and  434,  provided,  if  such 
application  be  given  by  the  Provincial  Exhibition  Commission  to  the  owner 
or  possessor  of  such  property,  and  the  giving  of  such  notice  shall  be  certified 
by  the  President  or  Secretary  of  the  Provincial  Exhibition  Commission.  The 
Governor  in  Council  shall  inquire  into  the  correctness  of  the  plan  and  the 
truth  of  the  allegations  of  such  application  and,  if  satisfio<l  thereof,  shall,  by 
Order  in  Council,  approve  of  the  taking  of  such  property,  or  any  part  thereof, 
and  upon  such  approval  the  Provincial  Exhibition  Commission  may  proceed 
in  the  manner  stated  in  the  preceding  sections." 

The  principles  applicable  to  the  construction  of  Acts  of  this  description  were 
settled  by  Lord  Eldon  in  Blakcmorc  vs.  Glamorgan  Canal  (1  My.  &  K.  154)  and 
Jervis,  C.  J.,  in  giving  judgment  in  the  Exchequer  Chamber  in  York  and  U.  Midland 
Railway  Company  vn.  The  Queen  (1  E.  &  B.  850)  said:  "We  agree  with  my  brother 
Alderson,  who,  in  Lee  vs.  Milner  (2  Y.  &  Col.  Ex.,  Eq.,  Oil)  said  these  Acts  of  Parlia- 
ment have  been  called  Parliamentary  bargains  made  with  each  of  the  land-owners. 
Perhaps  more  correctly  they  o\ight  to  be  treated  as  conditional  powers  given  by 
Parliament  to  take  tlu  'ands  of  the  different  proprietors  through  whose  estate  the 
works  are  to  proceed.  Each  land-owner,  therefore,  has  a  right  to  have  the  powers 
strictly  and  literally  curicd  into  ctfect  as  n^gards  his  own  land,  and  has  the  right, 
also,  to  require  that  no  variation  shall  be  made  as  to  his  prejudice,  in  carrying  into 
effect  the  bargain  between  the  undertakers  and  any  one  else.  This,  he  adds,  I 
conceive  to  be  the  real  view  of  the  law  taken  by  Lord  Eldon  in  Blackniore  vs. 
Glamorganshire  Canal  Co.  See  also  Plymouth  vs.  Davenport  (52  L.  T.  102),  Bostock 
vs.  Nofth  Staffordshire  Railway  Company  (2  Jurist  N.  S.  248),  and  Webb  vs.  Man- 
chester Railway  Company  (4  My.  &  Cr.  120),  where  I^ord  Chancellor  Cottenharn, 
referring  to  similar  powers  of  taking  land,  said:  ''The  powers  are  so  large — it  may 
be  necessary  for  the  benefit  of  the  public — but  they  are  so  large  and  so  injurious  to 
the  interest  of  individuals  that  I  think  it  is  the  duty  of  every  court  to  keep  them 
most  strictly  within  those  powers,  and  if  there  be  any  reasonable  doubt  as  to  the 
extent  of  their  powers,  they  mu-^t  go  elsewhere  and  get  enlarged  powers,  but  they  will 
get  none  from  me  by  way  of  construction  of  their  Act  of  Parliament."  This  judg- 
ment is  also  approved  by  Lord  Chancellor  Weatbury,  in  Simpson  vs.  Staffordshire 
Water  Co.  (4  Do  G.  J.  &  S.  685). 

I  think  it  is  dear  that  a  compliance  with  Section  437,  above  mentioned,  is  a 
condition  precedent  to  the  taking  or  expropriation  of  any  land — except  under  an 
agreement,  and  the  only  steps  defendants  can  iake  before  applying  to  the  Governor 
in  Council  is  to  attempt  to  make  an  agreement  with  the  owners  and,  perhaps,  enter 
the  land  to  survey  it,  although  this  latter  step  is  somewhat  doubtful. 

The  application  must  be  made  (in  writing,  I  think,  because  the  ,truth  of  the 
allegations  in  it  are  required  to  be  verified)  to  the  Governor  in  Council,  accompanied 
by  a  plan  and  supported  by  an  affidavit  referring  to  the  plan  and  stating  that  the  land 
or  property  therein  (in  the  plan)  is  necessary  for  carrying  out  the  object  of  Chapter 
3  of  the  Acts  of  1896,  that  is,  to  provide  for  an  Annual  Agricultural  and  Industrial 
Exhibition  for  the  Province,  to  be  held  in  the  City  of  Halifax,  and  for  the  establish- 
ment and  maintenance  thereof  on  the  joint  account  of  the  Provincial  Government 
and  the  corporation  of  the  City  of  Halifax,  in  equal  parts.  On  such  application,  and 
after  notice  to  the  owners  of  the  property,  the  Governor  in  Council  shall  inquire  into 
the  correct'ioss  of  the  plan  and  the  truth  of  the  allegations  of  the  application,  and  if 
satisfied  shall  approve  the  taking,  &c.  It  is,  I  think,  necessary  in  order  to  give  the 
Governor  in  Council  the  jurisdiction  to  inquire  into  the  matter  that  the  application 
should  be  made  as  directed  and  the  necessity  of  taking  the  land  for  the  purposes 
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mentioned  sworn  to,  cither  by  the  President  of  the  Commission  or  an  Engineer  or 
Surveyor  authorized  to  act  for  the  Commission. 

The  Hfranting  or  refusal  of  an  injunction  in  case  like  this  is  based  upon  different 
grounds  from  those  which  govern  ordinary  cases,  they  will  be  found  fully  set  ovit  in 
Kerr  on  Injunctions,  at  pages  118  and  119,  and  in  the  cases  there  recited,  and  in  my 
opinion  this  case  is  within  the  principles  there  enunciated. 

The  Order  or  Minute  of  the  Governor  in  Council,  under  which  defendant's 
claim  is  in  this  form : — 

"  The  Council  have  had  under  consideration  the  application  of  the  Provincial 
Exhibition  Commission,  dated  the  Gth  day  of  August,  1806,  for  power  to  take  and 
e::propriate  under  the  provisions  of  Section  21  of  Chapter  3  of  the  Acts  of  18%,  the 
following  lands  (here  follows  the  descriptions  of  several  lots  of  land,  numbered  on  a 
plan  of  proposed  exhibition  grounds  filed  in  the  city  engineer's  office  in  Halifax). 
The  Council  being  satisfied  of  the  correctness  of  the  plan  and  the  truth  of  the  allega- 
tions of  such  application,  respectfully  recommend  that  the  taking  of  the  four  follow- 
ing lots  by  the  Provincial  Exhibition  Commission  be  approved  under  the  provisions  of 
Section  21  of  Chapter  3  of  the  Acts  of  1890  (then  follow  the  descriptions  of  a  portion 
jf  the  lots  before  d«>scribed). 

It  will  be  observed  that  the  allegations  in  the  application,  with  the  truth  of  which 
the  Council  are  satisfied,  are  not  disclosed,  nor  is  it  anywhere  stated  that  the  lots,  the 
taking  of  which  are  approved,  are  necessary  for  the  purposes  of  the  exhibition.  There 
is  no  reference  made  to  the  production  of  any  plan  before  the  Council  nor  is  it  stated 
that  the  application  was  supported  by  affidavit,  as  required  by  Section  437. 

The  document  submitted  to  me  which  is  alleged  to  be  a  copy  of  the  application 
to  the  Governor  in  Council,  is  a  resolution  authorizing  F.  W.  W.  Doane,  Engineer 
for  the  Commission,  to  make  certain  offers  for  the  purchase  of  certain  properties  for 
the  purpose  of  providing  a  site  for  a  Provincial  Exhibition,  and  that  the  Engineer 
reported  that  he  had  made  the  offers,  none  of  which  were  accepted,  concludes  as  follows: — 
"  Therefore,  resolved  that  this  Commission  request  and  hereby  requests  the  Governor 
in  Council  to  authorize  this  Commission  to  expropriate  all  the  estate,  right,  title, 
interest  and  i)ossession  of  the  owners  or  occupants  thereof,  in  and  to  the  several  lots 
of  land  hereinafter  described  (then  follows  the  descriptions  of  the  lots). 

An  affidavit  was  read  before  the  Council,  made  by  Mr.  Doane,  an  Engineer 
employed  to  uct  for  the  Commission,  in  which  he  swears:  "that  certain  lots  of  land 
(describing  them,  and  including  the  plaintiffs)  arc  required  by  the  said  Commission 
for  the  purposes  mentioned  in  said  Chapter  3  of  the  Acts  of  1896  of  the  Legislature  of 
Nova  Scotia,"  according  to  the  provisions  of  Section  437,  the  affidavit  in  support  of  the 
petition  must  .st  e  that  the  land  or  property  is  necessary  for  the  purposes,  &c.,  and 
this,  which  is  the  basis  of  the  application,  must,  in  my  opinion,  be  strictly  complied 
with. 

In  my  mind  there  is  a  good  deal  of  difference  between  the  two  expressions.  A 
conscientious  person  with  the  resolution  of  tlie  Commission  before  him  might,  without 
hesitation  make  affidavit  tliat  the  Commission  required  (that  is,  demanded  or  requested 
or  insisted  upon  having,  or  needed)  the  property,  but  might  decline  to  swear  that  the 
same  property  was  necessary  (that  is,  indispensable,  or  essential,  or  requisite).  Besides 
this,  in  the  affidavit  the  deponent  swears  that  he  believes  the  Commission  requires  the 
land,  while  the  Act  says  he  must  swear  that  the  land  is  necessary,  that  is  from  his 
personal  knowledge  a  far  different  thing. 

There  are  other  questions,  too,  with  reference  to  the  intended  use  of  the  property 
for  i)urposes  outside  the  Exhibition,  and  an  agreement  alleged  to  have  been  entered 
into  between  the  parties  before  the  Council,  on  which  the  Order,  so  far  as  regards  the 
plaintiffs'  property,  is  based.  The  affidavits  on  these  point's  are  conflicting,  hut  the 
questions  will  have  to  be  settled  before  the  expropriation  proceedings  are  perfected, 
as  the  validity  of  the  Order  in  Council  may  depend  largely  upon  them. 
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Takiriur  till  things  into  consideration,  and  without  deciding  as  to  validity  of  the 
proceedings'  before  the  Council  and  the  Order  thereon,  I  think  there  is  sufficient 
grounds'  for  fxranting  an  interim  injunction  to  prevent  defendants  from  disturbing 
the  plaintiffs  in  the  poss(>ssion  of  their  lands,  and  proceeding  further  with  the  expro- 
priation proceedings  until  the  trial  of  this*  cause. 

On  principle  tlio  injunction  should  extend  to  the  whole  of  i)laintiff's  land  but 
as,  in  reality,  the  contention  affects  only  a  portion  of  it,  the  plaintiffs  being  willing 
that  the  defendnnts  -should  have  the  remainder  on  paying  its  fair  value,  the  injunction 
will  be  restrii'ted  to  that  portion  of  the  lot  lying  to  the  eastward  of  the  red  line  drawn 
on  plan  "  B,"  referred  to  in  the  affidavit  of  John  Taylor,  and  shall  not  prevent  the 
defendants  from  cnterinii-  into  the  possession  of  sufficient  land  at  the  north-east  corner 
to  enable  a  track  to  be  laid  from  the  existing  railway  siding,  so  that  cars  may  pass 
and  re-pass  into  the  grounds  of  the  westward  of  the  red  line.  If  the  necessary  descrip- 
tions cannot  be  agreed  upon  by  the  parties,  1  will  settle  them  on  application. 

My  attention  has  been  called  to  the  fact  that  an  Act  has  been  passed  at  the  last 
session  of  the  Local  Legislature  bearing  upon  the  questions  in  litigation  in  this  suit, 
but  as  that  Act  is  not  yet  in  force,  and  may  never  be  put  in  operation,  it  cannot  at 
present  affect,  in  any  way.  my  decision. 

Costs  of  both  parties  will  be  costs  in  the  cause.  ■  •  i  ,  ■■  •    ■ 

10th  March,  1S97.  .-    :         • 


Judijmcnt  of  Mr.  Justice.   Weatherhe         ■  '       J     '  '         -' 

Opinion  of  Mr.  Justice  Weatherhe  on  application  to  him  to  appoint  an  arbi- 
trator on  behalf  of  Miss  Piers,  whose  lands  were  expropriated. 

Chapter  3  of  the  Acts  of  1896  styled  "  An  Act  to  provide  for  an  annual  Provincial 
Exhibition  "  incorporates  twelve  persons  by  the  name  of  "  The  Provincial  Exhibition 
Commission." 

The  preamble  states  that  it  is  expedient  to  provide  for  an  Agricultural  and 
Industrial  Exhibition,  to  be  held  in  Halifax,  and  for  its  maintenance  on  the  joint 
account  of  the  Provincial  Government  and  the  City  of  Halifax. 

Beyond  this  mere  statement  in  the  preamble  of  the  expediency  of  providing 
for  such  an  exhibition,  and  that  it  is  to  be  held  on  the  joint  accounts  of  the  City 
and  the  (Jovernment  there  is  nothing  whatever  to  define  its  purpose,  character  or 
object. 

The  corporation  is  empowered  to  purchase  land  and  erect  buildings,  and  by 
Section  '_'!,  for  the  purpose  of  obtaining  lands  necessary  for  carrying  out  the  object 
of  this  Act,  power  of  expropriation  h  conferred,  such  as  that  now  possessed  by 
the  city  under  Sections  432  to  437.  inclusive  of  Chap.  r)S  of  the  Acts  of  1891. 

These  clauses  give  power  where  agi-eemcnt  is  impossible  or  the  owner  is  unknown 
to  expropriate  lands  for  Avater  and  street  purposes. 

By  attending  carefully  to  these  sections  (which  being  far  from  happily  expressed 
are  obscure)  in  connection  with  Chapter  3  already  mentioned,  it  becomes  obvious 
that  it  will  at  the  outset  be  necessary  to  intiuire  wliat  arc  the  objects  of  the  Act,  and 
secondly  to  find  out  what  lands  are  necessary  for  such  purpose.  Then  it  will  be  neces- 
sary to  ascertain  if  an  agreement  can  be  made  with'  the  owner.  If  not  there  must 
be  a  resolution  of  the  corporation  authorizing  some  one  to  enter  upon  and  survey 
lands.  Plans  must  then  be  made,  upon  which  I  suppose  the  next  proceeding  will  be 
a  petition  to  the  Governor  in  Council  supported  by  affidavit  setting  out  the  necessity 
for  taking  the  lands  and  the  impossibility  of  agreement  on  the  price. 

The  property  cannot  be  taken  previous  to  the  inquiry  on  this  petition,  which 
involve,  I  should  think,  under  the  circumstances,  a  most  difficult  task.  It  involves 
c*.  any  rate  the  question  as  to  what  are  the  objects  of  the   Act  and   whether  the 
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particular  land  required  is  necessary.  In  the  compulsory  takinf;  of  lands  for  water 
supply,  or  for  streeta  which  was  the  primary  object  in  passing  these  sections,  it  is 
not  difficult  to  find  whether  the  land  is  necessary.  You  find  the  lake  and  know  the 
depth  required  to  overflow,  and  the  precise  locality  and  areas  are  matters  of  certainty, 
and  so  of  the  street.  No  other  place  will  suit,  and  the  object  to  be  attained  is  definite. 
The  same  may  be  said  in  respect  of  Mines  and  of  a  Railway.  The  object  sought 
is  beyond  doubt.  Only  one  spot  will  suit.  You  are  not  tied  to  one  site  for  an  exhi- 
bition, and  every  one  may  have  a  different  view  as  to  the  objects  of  the  Act.  The 
matter  is  left  in  the  greatest  uncertainty.  It  is  suggested,  for  example,  that  the  lands 
of  Miss  tiers  may  be  required  for  a  race  course  within  the  meaning  Oi  this  Act.  All 
this  at  any  rate  would  be  involved  in  the  investigation  before  the  Governor  in  Council. 
And  from  time  to  time  hereafter  lands  under  this  Act  may  be  demanded  by  expro- 
priation from  any  citizen. 

The  object  to  be  attained  by  application  to  and  investigation  by  the  Governor  in 
Council  is  to  obtain  an  order  for  approval  on  the  part  of  the  corporation  to  proceed 
according  to  Sections  432  to  436,  inclusive 

Then  must  follow  resolutions,  in  the  terms  of  the  legislation  of  the  corporation, 
authorizing  some  one  to  take  possession,  after  which  I  suppose  there  must  be  notice. 
A  reasonable  sum  in  payment  of  the  lands  required  must  be  paid  into  the  Supreme 
Court,  and  noti<'e  must  follow  this  before  further  proceedings  are  proper. 

If  after  this  the  original  proprietor  is  not  satisfied,  the  next  step  I  think  is  for  the 
corporation  to  appoint  one  ai^bitrator.  The  other  party  upon  this  has  the  right  to 
appoint  one  if  he  desires.  If  he  declines  to  do  so  application  may  be  made  to  a 
Judge. 

Down  to  this  point  I  think  the  proceedings  are  not  ripe  for  application  here. 
I  have  no  doubt  there  must  be  a  refusal,  after  the  selection  by  the  corp^'ation,  by 
the  "owner"  as  a  condition  precedent  to  this  application. 

Moreover,  I  must  point  out,  and  it  is  hardly  necessary  to  say  *Sat  no  appli- 
cation can  be  successful  to  a  Judge  until  the  provisions  of  the  Statutes  are  strictly 
complied  with. 

That  document  produced  to  me  as  an  Order  of  tl  3  Governor  in  Council  is 
ckarly  not  in  compliance  with  law.  It  entirely  fails  to  disclose  for  example  any 
inquiry  whatever  into  the  truth  of  the  allegations  of  the  application  to  the  QTOvernor 
in  Council. 

That  application  the  Statute  requires  should  be  verified  by  an  affidavit  that  the 
required  lands  were  necessary.  There  is  no  recital  in  the  Order  that  even  this 
was  done.  An  affidavit,  it  is  true,  was  read  on  the  application  to  me  stating  that 
the  lands  are  necessary.  I  am  not  now  called  upon  to  say  whether  a  Judge  of  this 
Court  is  to  determine  that  question.  Counsel  for  Miss  Piers  requested  that  before 
so  determining,  Mr.  Doane,  the  Engineer,  should  be  cross-examined  on  the  difficult 
point  of  necessity  for  taking  these  land».  The  proper  point  in  this  inquiry  is  not 
reached  to  say  how  the  "  necessity  "  mentioned  in  the  law  is  to  be  determined.  If  it 
is  to  be  upon  an  inquiry  here  a  mere  statement  in  an  affidavit  is.whoUy  insufficient  The 
necessity  must  be  shown,  which  involves  a  disclosure,  of  the  objects  of  the  enact- 
ment of  1896. 

The  application  is  dismissed  with  costs. 


The  Attorney  General  of  Nova  Scotia  to  the  Minister  of  Jutiice 

Hai-ifax,  N.S.,  29th  April,  1897. 

Dear  Sir, — 1  have  to  acknowledge  receipt  of  a  communication  from  the  Deputy 
Minister  under  date  of  the  24th  March,  inclosing  a  copy  of  a  memorial  from  the 
Dominion  Cotton  Mills   Company,  Limited,  and  Mary  Piers,  for  the  disallowance 


1897 


285 


of  an  Act  passed  at  the  last  session  of  the  Provincial  Legislature,  entitled  "An  Act 
to  Expropriate  Lands  for  an  Annual  Provincial  Exhibition,"  and  asking  me  to 
forward  such  observations  as  I  might  see  fit  to  make  in  respect  to  the  allegations 
of  such  memorialists. 

I  have  carefully  perused  this  document  and  1  may  state  frankly  that  I  do  not 
find  in  its  contents  anything  which  either  would  justify  the  disallowance  on  consti- 
tutional grounds  or  as  affecting  public  policy.  It  is,  I  hope,  needless  for  me  to  point 
out  that  the  matter  of  providing  for  an  Annual  Provincial  Exhibition  is  one  essen- 
tially within  the  competency  of  the  Provincial  Legislature,  that  the  power  of 
expropriation  of  land  for  public  purposes  of  a  Provincial  character  is  vested  beyond 
all  doubt  or  question  in  the  Provincial  Legislature  as  fully  indeed,  perhaps  more  so, 
than  that  of  the  Federal  Parliament  to  expropriate  lands  for  federal  purposes. 

When  the  Act  providing  for  a  Provincial  Exhibition  was  originally  passed  its 
framers  adopted  the  proceedings  usually  available  for  the  expropriation  of  lands 
for  public  purposes  by  the  City  of  Halifax.  It  happened,  however,  that  the  processes 
embodied  in  the  clauses  of  the  Halifax  Act,  which  were  borrowed  for  that  purpose, 
gave  latitude  to  litigation,  which,  if  permitted  to  go  on,  would  hnve  postponed  for 
a  year  or  two  the  inauguration  of  this  Provincial  Exhibition,  wr  • "-  is  believed  to 
be  greatly  in  the  interests  of  the  people  of  Nova  Scotia.  It  became  i  ecessary,  there- 
fore, in  order  to  stop  litigation,  which  indeed  had  no  merits  what'  ver,  but  was  intro- 
duced and  carried  on  for  purely  factioua  purposes,  that  a  sn  ■  al  Ac'  be  passe^l  dis- 
tinctly vesting  in  tV.  Exhibition  Commissioners  such  land  ..,-  was  necessary  lor  the 
purposes  of  such  uXiiibition. 

So  '..r  as  any  merits  are  concerned  in  lespect  of  the  Do'  iniea  Cotton  Mills 
Company,  I  may  state  that  prior  to  expropriation  proceedings,  that  Company  through 
its  agent  and  representative,  had  agreed  to  the  transfer  of  all  the  surplus  land 
which  it  possessed  in  that  vicinity  to  the  Commission.  A  stipulation  was  made  that 
certain  lands  should  be  reserved  out  of  it  for  the  parpose  of  extending  their  Lr.ild- 
ings,  and  if  necessary,  enlarging  their  works,  and  a  coubiderablc  portion  of  their 
lands,  more  than  abundantly  ample  for  such  purposes,  was  accordingly  reserved. 
Hence  the  action  for  expropriation  proceedinsfs  could  have  been  inaugurated,  in  so 
far  as  1  am  able  to  form  an  opinion,  solely  for  the  purpose  of  forcing  a  settlement 
upt)n  terms  of  s.pecially  large  remuneration,  which  the  Commissioners  did  not  feel 
disposed  to  agree  to,  and  which  attempt  was  promptly  thwarted  by  the  action  of  the 
Legislature. 

The  case  of  Mary  Piers  does  not  differ  in  any  respect  from  that  of  other  private 
persons  whose  land  is  expropriated  for  public  purposes.  iSo  far  as  Miss  Piers 
herself  is  concerned  she  has  no  other  interest  in  the  business  than  the  sale  at  fair 
terms  of  her  land,  Her  brother  has  resided  on  the  property  for  a  considerable  number 
of  years  and  professes  to  have  special  attachments  to  the  spot.  In  order  to  meet  in 
the  fullest  degree  these  sentimental  considerations,  the  Commission  offered  that  the 
present  residence  and  homestead  of  Mr.  Piers  should  be  occupied  by  him,  rent  free, 
to  the  end  of  his  mortal  life,  provided  that  the  land  attached  to  it  was  made  available 
for  exhibition  purposes.  This  very  reasonable  offer  was  refused,  but  a  counter  offer 
was  made  by  Mr.  Piers  to  the  effect  that  if  instead  of  leaving  the  matter  tc  arbitration 
the  sum  of  six  or  seven  thousand  dollars  was  paid  for  his  land  and  house  further 
prccedings  would  be  withdrawn.  This  will  be  a  clear  indication  that  the  litigation 
in  the  case  was  prompted  less  by  any  deep-seated  sentimental  attachment  to  the  land 
in  question  than  the  desire  to  extort  money  f :  nr\  the  Commission. 

I  can  scarcely  believe  that  it  will  be  deemed  within  the  range  of  bona  fide 
constitutional  dispute  that  the  Legislature  can  only  ej;propriate  private  property 
for  public  good  or  for  public  uses,  and  that  in  fixing  the  amount  of  land  necessary 
for  the  purpose  of  a  Provincial  Exhibition  the  Legislature  is  not  the  sole  and  final 
judge.  Under  the  expropriation  clause  of  the  charter  of  the  City  of  Halifax 
it  may  have  been  open  for  the  Court   to  inquire  into  the  question  of  whether  a 
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certain  amount  c^  land  was  necessary  for  the  purposes  of  a  Provincial  Exhibition, 
but  when  the  Legislature  by  meets  and  bounds  has  by  solemn  Act  declared  certain 
lands  within  these  meets  and  bounds  duly  vested  in  the  Commission  for  the 
purposes  of  a  Provincial  Exhibition,  it  would  indeed  be  a  startling  proposition  if 
His  Excellency  the  Governor  General  should,  on  the  advice  of  his  Ministers,  consti- 
tue  himself  a  judge  of  whether  the  amount  was  reasonable  Oi-  not. 

If  any  doubt  should  possibly  arise  on  this  jMjint,  let  me  say  that  the  total 
amount  covered  in  the  Expropriation  Act  does  not  "xceed  thirty  acres;  that  the 
exhibition  grounds  in  the  City  of  Ottawa  cover  already  a  larger  space  than  that, 
and  the  demand  for  more  room  is  so  keen  that  I  am  advised  that  the  authorities 
are  preparing  to  extend  their  borders.  In  the  City  of  Toronto  the  land  for  exhibition 
purposes  already,  as  I  am  advised,  covers  at  least  140  acres,  and  I  have  been 
informed  that  the  Board  of  Control  are  finding  it  necessary  to  acquire  a  still  larger 
area.  The  proposition  then  that  the  land  taken  is  too  much  for  this  ijurposo  is 
certainly  entirely  without  foundation. 

I  feel  that  it  would  be  inconsistent  with  tha  recognized  prerogatives  of  the 
Legislature  to  discuss  the  question  of  whether  there  should  be  si)eeding  tracks  and 
other  grounds  for  recreation  and  amusement  connected  with  and  part  of  the  exhi- 
bition. I  submit  that  that  is  a  matter  entirely  within  the  scope  of  the  legislative 
control  of  the  Province,  and  not  properly  subject  to  review  or  inquiry  under  the 
spirit  of  the  veto  power  vested  in  His  Excellency  the  {jlovernor  General.  The  same 
observation  «  iilies  to  the  resources  of  the  Commission,  which  are  a  matter  of  no 
concern  to  tht   Dominion  Cotton  Mills  Company  or  to  Miss  Mary  Piers. 

The  authorities  quoted  I  do  not  deal  with  for  the  reason  that  they  do  not  seem 
to  me  to  have  tiie  slightest  bearing  iijjon  the  matter  now  under  consideration. 
They  refer  to  technical  points  raised  in  test  law  cases  in  the  courts.  In  this  case 
it  must  be  understood  that  there  is  another  distinction.  The  Legislature  have  by 
stated  meets  and  bounds  vested  certain  lands  in  the  Commission  absolutely, 
unreservedly  and  without  limitation.  The  amount  of  land  so  compassed  is  not 
excessive.  No  pretence  for  private  injustice  is  established,  and,  even  if  it  were,  it 
seems  to  me  that  it  is  yet  a  question  which  concerns  tlio  Legislature  of  the  Province 
of  Nova  Scotia  solely  and  entirely. 

Tlie  statement  that  no  adeciuate  compensation  is  provided  for  is  entirely  at 
variance  with  the  facts.  Provision  is  made  that  the  value  of  land  is  to  be  deter- 
mined by  arbitrators,  one  appointed  by  the  Conunission,  one  appointed  by  the  owner, 
and  a  third,  in  case  of  dispute,  by  a  Judge  of  the  Supremo  Court.  wSurely  such  a 
tribunal  can  be  relied  upon  at  all  times  to  give  ample  value  for  property  taken  away 
from  the  owner  unwillingly  and  for  public  necessities.  For  these  reasons  I  submit 
that  not  a  pretence  of  a  case  for  disallowance  has  been  made  out,  but  on  the  contrary, 
if  the  veto  power  were  exercised  in  this  case  it  would  be  an  unprecedented  and  flagrant 
interference  with  Provincial  rights,  which  has  had  no  precedent  since  Confederation. 

I  have  the  honour  to  l)e. 

Your  obedient  servant, 

J.  W.  LON<lLEY, 

Attorney  (Jencral, 


'      (AvProved  27  Aug^ut,  1897) 

Department  of  Justice,  Ottawa,  18th  August,  1897. 

To  His  Exce.Uency  the  Oorefiior  Oeneral  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  Statutes 
of  the  Province  of  Nova  Scotia,  passed  in  tJie  sixtieth  year  of  Her  Majesty^s  reign 
(1897),  and  received  by  the  Secretary  of  State  for  Canada  on  the  second  day  of  July, 
1897.  '    • 
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Chapter  3.  An  Act  to  expropriate  lands  for  the  purposs  of  an  Annual  Provincial 
Exhibition. 

The  undersigned  has  received  a  letter  from  Messrs.  Harrington,  Chisholm  and 
Fullerton.  Solicitors,  of  Halifax,  Nova  Scotia,  inclosing  a  memorial  from  the  Dominion 
Cotton  Mills  Company.  Limited,  and  Miss  Mary  Piers,  seeking  the  disallowance  ot 
this  Statute.  These  communications  together  with  copies  of  the  opinions  of  the 
Honourable  Mr.  Justice  Weatherbo  and  the  Honourable  Mr.  Justice  Ritchie  of  the 
Supreme  Court  of  Nova  Scotia,  which  accompanied  the  same,  are  submitted  herewith. 
Copies  of  those  papers  were  by  direction  of  the  undersigned  referred  to  the  Attorney 
General  of  the  Province  for  his  observations,  and  a  copy  of  .the  Attorney  General's 
letter  in  reply  is  also  submitted. 

It  will  be  observed  that  the  memorialists  base  their  claim  for  disallowance  of  the 
Act  upon  several  grounds.  It  appears  that  previous  to  this  enactment  proceedings 
had  been  taken  in  the  Supreme  Court  of  Nova  Scotia  at  the  instance  of  the 
memorialists  to  restrain  the  Provincial  Exhibition  Commission  from  expropriating 
the  lands  described  in  Ihis  Statute,  the  Commifssion  having  taken  certain  steps  for 
such  expropriation  under  Statutes  then  in  force;  that  upon  an  interlocutory  motion, 
Mr.  Justice  Ritchie  granted  an  interim  restraining  order  upon  the  ground  that  the 
Commission  had  not  in  its  proceedings  for  expropriation  satisfied  the  requirements  of 
the  Statutes  under  which  it  professed  to  act.  The  same  view  seems  to  have  been  taken 
by  Mr.  Justice  Weatherbe,  who  hea.d  an  application  on  behalf  of  the  Commission  to 
appoint  one  of  the  arbitrators  to  settle  the  compensation  for  the  lands  which  it  was 
proposed  to  take.  While  these  proceedings  in  the  Court  were  pending,  the  Statute 
complained  of  was  enacted,  and  shortly  afterwards  brought  into  force  by  Proclama- 
tion, the  effect  of  which  is  to  yest  the  lands  absolutely  in  the  Commission  irrc>;poctivo 
of  the  questions  at  issue  in  the  pending  litigation,  and  to  render  hopeless  the  further 
prosecution  of  those  proceedings,  so  far  as  concerns  the  main  object  to  be  attained 
by  them. 

The  objections  now  urged  by  tlie  memorialists  in  effect  are:  That  the  lands 
expropriated  are  required  for  other  than  exhibition  purposes,  and  are  not  necessary 
for  purposes  of  the  exhibition;  that  the  Act  contains  no  provision  for  reasonable 
notice  to  the  proprietors  before  possession  taken  by  the  Commission ;  that  the  Statute 
is  ultra  vires  of  the  I.,egislature,  because  it  professes  to  retrospectively  cure  defects  in 
the  previous  expropriation  proceedings;  that  the  Statute  unjustifiably  interferes  with 
pending  litigation  between  the  memorialists  and  the  Commission,  and  that  there  is 
no  adequate  provision  for  payment  of  compensation  to  the  proprietors  for  the  lands 
taken. 

The  undersigned  considers  that  the  question  as  tc  the  public  utility  or  convenience 
of  vesting  these  lands  in  the  Exhibition  Commission  is  one  entirely  for  the  consider- 
ation of  the  Provincial  Legislature,  and  that  it  is  not  his  province  to  review  the 
reasons  which  have  led  the  Legislature  to  make  the  expropriation.  There  can  be  no 
doubt  as  to  the  constitutional  authority  of  the  Legislature  to  enact  this  Statute.  The 
authorities  mentioned  in  the  memorial  are  from  the  United  States  Courts  and  depend 
upon  reasons  which  have  no  application  to  the  Legislatures  constituted  by  the  British 
North  America  Act, 

As  to  the  comptnsation  for  the  lands  taken,  it  appears  that  the  Commission  had 
paid  into  Court  a  max  of  money  representing,  according  to  their  view,  the  fair  value 
of  the  lands  taken.  Section  4  provides  that  the  proprietors  are  entitled  to  be  paid  out 
of  this  money,  and,  if  the  amount  awarded  by  the  arbitrators  is  greater  than  the  sum 
paid  into  Court,  that  the  Commission  shall  forthwith  pay  such  additional  amount  to 
the  proprietors.  This,  to  the  undtersigned,  seems  to  be  a  fair  and  ordinary  mode  of 
providing  and  securing  compensation. 

The  undersigned  does  not  apprehend,  upon  a  perusal  of  all  the  papers,  and  having 
regp.r<?  tc  the  previous  proceedings,  that  the  proprietors  will  be  prejudiced  by  the 
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absence  of  provision  in  this  Statute  for  notice  to  them  previous  to  the  accruing  of 
the  Commission's  right  to  take  possession. 

This  Act  could  scarcely  be  regarded  as  an  exception  from  the  ordinary  class  of 
Expropriation  Acts  were  it  not  for  the  pending  proceedings  affected  thereby,  and  for 
the  direct  method  by  which  the  lands  are  divested.  These  exceptions  are,  however, 
said  to  be  justified  by  the  necessity  of  the  case,  and  the  urgency  of  making  immediate 
provision  for  the  Exhibition  Grounds. 

Thfe  undersigned  does  not  consider,  in  view  of  the  undoubted  authority  of  the 
Legislature,  that  a  case  has  been  made  out  in  which  the  power  of  disallowance  should 
be  exercised. 

Chapter  27.  An  Act  to  amend  Chapter  79  of  the  Revised  Statutes  of  Nova  Scotia, 
Fifth  Series,  entitled  "  Of  Joint  Stock  Companies." 

Chapter  81.  An  Act  to  incorporate  the  Dominion  Eastern  Railway  Company, 
Limited. 

Chapter  8'2.  An  Act  to  incorporate  the  Granville  and  Victoria  Beach  Railway  and 
Development  Company,  Limited. 

Chapter  83.  An  Act  to  incorporate  the  Inverness  Railway  Company,  Limited. 

Chapter  95.  An  Act  to  incorporate  the  Acadia  Pulp  and  Paper  Mills  Company, 
Limited. 

Chapter  102.  An  Act  to  incorporate  the  Victoria  Oil  Company,  Limited. 

Chapter  lO.'J.  An  Act  to  incorporate  the  Bridgewater  Power  Company,  Limited. 

Chapter  104.  An  Act  to  incorporate  the  Shelburne  Lumber  Company,  Limited. 

Chapter  105.  An  Act  to  incorporate  the  Dominion  Granite  Company,  Limited. 

Chapter  109.  An  Act  to  incorporate  the  Cow  Bay  Gold  Mining  Company,  Limited. 

Chapter  111.  An  Act  to  incorporate  the  S.  P.  Benjamin  Company,  Limited. 

Chapter  112.  An  Act  to  incorporate  Gunn  and  Company,  Limited. 

Each  of  these  Statutes  contains  a  section  professing  to  confer  capacity  upon  aliens. 
The  undersigned  considers  that  the  authority  of  these  provisions  is  open  to  doubt 
inasmuch  as  exclusive  legislative  authority  with  regard  to  aliens  has  been  committed 
to  Parliament. 

The  undersigned  would  here  refer  to  the  Report  of  Sir  Charles  Hibbert  Tupper 
when  Minister  of  Justice,  approved  by  Your  Excellency  on  the  13th  November,  ISQs! 
in  which  comment  is  made  upon  certain  Statutes  of  the  Province  of  Nova  Scotia' 
passed  in  the  year  1895,  containing  similar  provisions.  ' 

Chapter  52.  An  Act  to  enable  the  Inhabitants  of  Lawrencetown  to  supply  them- 
selves with  Water  for  Domestic,  Fire  and  other  purposes. 

Chapter  63.     An  Act  to  provide  for  supplying  the  Town  of  Parrsboro'  with  water 

Chapter  103.    An  Act  to  incorporate  the  Bridgewater  Power  Company   Limited 

Chapter  104.    An  Act  to  incorporate  the  Shelburne  Lumber  Company'  Limited 

Chapter  100.  An  Act  to  incorporate  the  Enterprise  Water  Supply  'companT 
Limited. 

Each  of  these  Act«  contains  a  provision  in  effect  authorizing  the  Company  to 
iMiter  upon  the  beds  of  rivers  and  take  water  therefrom  or  construct  works  therein 
The  question  upon  which  the  validity  of  such  provisions  depend  is  now  awaiting 
decision  by  the  Judicial  Committee  of  the  Privy  Council. 

The  undersigned  does  not  consider  it  necessary  to  do  more  than  call  attention  to 
the  fact  that  these  provisions  in  eo  far  as  they  refer  to  navigable  waters  or  to  rivers 
which  belong  to  the  Dominion  are  claimed  by  the  Dominion  authorities  to  be  ultra 
vires,  and  he  refers  to  his  remarks  upon  Chapters  44,  97  and  101  of  the  "Statute*  of 
Nova  Scotia,  passed  in  the  year  1896,  as  set  forth  in  hie  Report  upon  those  Statutes, 
approved  by  Your  Excellency  on  18th  November  last. 

Chapter  95.  An  Act  to  incorporate  the  Acadia  Pulp  and  Paper  Mills  Company, 
Limited. 

Chapter  97.     An  Act  to  incorporate  the  Cape  Breton  Oil  Company,  Limited. 

(Chapter  98.     An  Act  to  incorporate  the  Cape  Breton  Iron  Company,  Limited. 
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Chapter  100.     An  Act  to  incorporate  the  Nova  Scotia  Lumber  Company,  Limited. 

Chapter  102.     An  Act  to  incorporate  the  Victoria  Oil  Company,  Limited. 

Chapter  105.    An  Act  to  incorporate  the  Dominion  Granite  Company,  Limited. 

Chapter  107.  An  Act  to  incorporate  the  Oriental  Gold  Mining  and  Development 
Company,  Limited. 

Chapter  109.  An  Act  to  incorporate  the  Cow  Bay  Gold  Mining  Company, 
Limited. 

These  Statutes  contain  provisions  authorizing'  the  Companies  to  construct  rail- 
ways or  telegraph  and  telephone  lines  without  defining  the  points  between  which  such 
works  are  to  be  constructed.  Some  of  these  Acts  also  authorize  the  Companies  to 
acquire  or  construct  ships  and  transport  freight  and  passengers  from  places  in  Nova 
Scotia  without  indicating  the  places  to  which  such  freight  and  passengers  may  bo 
carried. 

The  undersigned  observes  that  the  authority  of  a  Provincial  Legislature  to  legis- 
late with  regard  to  local  works  and  undertakings  is  limited  so  as  to  exclude  linos  of 
steam  or  other  ships,  railways,  canals,  telegraphs  and  other  wofks  or  undertakings 
connecting  the  Province  with  any  other  or  others  of  the  Provinces  or  extending  beyond 
the  limits  of  the  Province,  and  he  observes  that  the  authority  conferred  by  these 
provisions,  must  be,  and  he  presumes  is,  intended  to  be  construed  as  limited  to  works 
and  undertakings  which  may  competently  be  authorized  by  a  Legislature. 

The  undersigned  considers  it  sufficient  at  present  to  call  attention  to  the  absence 
trom  these  Statutes  of  any  express  limitation  to  Provincial   territory  of  the  under- 
takings mentioned,  aiul  to  suggest  the  propriety  of  enacting  proper  limiting  clauses 
at  the  next  Session  of  the  Legislature  so  that  no  one  may  be  misled  as  to  the  nature   " 
or  extent  of  the  power  intended  to  be  conferred. 

Chapter  113.  An  Act  to  incorporate  the  Missiquash  Marsh  Company,  Limited. 

By  the  first  Section  of  this  Act  certain  persons  are  incorporated  for  the  purpose 
nnd  with  the  power  as  therein  expressed  "  to  purchase  or  otherwise  ac(iuire  bog,  lake, 
marsh  and  other  lands,  and  water  power,  and  privileges  in  the  Counties  of  Cumberland, 
Nova  Scotia,  and  Westmoreland,  New  Brunswick,  or  elsewhere,  and  to  drain,  irrigate, 
cultivate  and  improve,  lease  and  sell  the  same  in  whole  or  in  parts;  to  purchase,  own 
and  operate  steam  or  other  dredges  or  ditching  machines  and  excavators,  or  any  other 
machinery  advisable,  and  to  acquire  and  make  sale  of  any  real  or  personal  property, 
easements,  leases,  rights  or  privileges,  necessary  or  incidentnl  to  the  business  of  the 
Company,  to  make  aboideaux,  ditches,  canals,  dykes,  breakwaters,  bridges,  embank- 
ments, roads,  reservoirs,  aqueducts  for  draining,  irrigating  or  other  purposes  connected 
with  the  business  of  the  Company."  The  only  authority  conferred  upon  a  Provincial 
Legislature  to  incorporate  Companies  is  for  "  the  incorporation  of  Companies  with 
Provincial  objects."  The  undersigned  construes  this  authority  to  mean  objects  provin- 
cial as  to  the  Province  creating  the  corporation.  In  the  case  of  the  Colonial  Building 
Investment  Association  versus  the  Attorney  General  of  Quobw,  9  Appeal  cases,  157, 
the  appellant  Company  had  been  incorporated  by  the  Parliament  of  Canada  witli 
power  throughout  the  Dominion  to  acquire  and  hold  lauds,  construct  houses,  sell  and 
dispose  of  such  property,  lend  money  upon  mortgages,  and  deal  in  public  securities. 
There  can  be  no  doubt  that  a  Provincial  Legislature  could  have  incorporated  a 
Company  with  authority  to  exercise  the  same  powers  within  the  limits  of  the  Province, 
yet  in  delivering  the  judgment  of  their  Lordships  of  the  Judicial  Committee,  Sir 
Montague  E.  Smith  held  that  inasmuch  as  the  Company  was  incoriwrated  to  carry  on 
its  business  throughout  the  Dominion,  the  Parliament  of  Canada  could  alone  consti- 
tute a  Company  with  these  powers. 

It  would  seem  to  follow  that  the  Statute  in  (piestion  which  confers  upon  the 
Company  authority  to  acquire,  cultivate,  improve  and  sell  lands  not  only  iu  the 
Province  of  Nova  Scotia,  but  also  in  the  Province  oi  New  Brunswick  and  elsewhere, 
is  not  limited  to  Provincial  objects  in  the  sense  in  which  that  expression  is  used  iu 
the  British  North  America  Act,  and,  therefore,  that  the  enactment  is  uWro  viret. 

MI91— SO 


■■■ 


:m 


NOVA  SCOTIA 


The  undersigned  considers  that  this  view  should  be  submitted  to  the  Provincial 
Government,  and  that  the  Statute  should  be  disallowed  unless  Your  Excellency's 
Government  is  assured  that  it  will  be  amended  within  the  time  limited  for  disallow- 
ance by  repealing  the  authority  so  far  a^*  extra  Provincial  territory  is  concerned.* 

Chapter  157.  An  Act  to  incorporate  the  Indian  Point  Cemetery  Company, 
in  the  Township  and  County  of  Lunenburg. 

This  Statute  incorporates  a  Cemetery  Company.  Section  17  provides  that  any 
person  who  shall  wilfully  destroy  or"njure  or  carry  away  any  fence,  monument,  mound, 
emhankment,  tree  or  plant,  or  any  property  in  the  burying  ground  shall  be  punished 
by  a  fine  not  less  than  four  dollars  nor  more  than  forty  dollars,  or  be  committed  to 
the  common  jail  for  the  space  of  not  more  than  sixty  days,  according  to  the  nature 
of  the  offence.  This  Section  appears  to  relate  to  the  subject  of  criminal  law,  and  the 
subject  of  wilful  and  malicious  injury  to  property  has  already  been  dealt  with  by  the 
Parliament  of  Canada  under  the  Criminal  Code,  1892.  The  undersigned  does  not, 
however,  consider  the  objection  sufficiently  serious  to  warrant  the  disallowance  of  the 
Act,  the  object  aimed  at  being  the  preservation  of  property,  and  the  question  being 
one  which  may  be  determined  by  the  courts  in  any  case  in  which  it  may  arise.* 

The  undersigned  recommends  that  the  Statutes  mentioned  in  this  Report,  other 
than  Chapter  113,  be  not  disallowed,  and  that  n  copy  of  this  Report,  if  approved,  be 
transmitted  to  His  Honour  the  Lieutenant  Governor  of  the  Province  for  the  informa- 
tion of  his  Government,  with  the  re<iuest  that  he  should  inform  Your  Excellency's 
Government,  as  soon  as  con^  iiient,  whether  or  not  the  amendment  suggested  will  be 
made  in  respect  of  Chapter  113, 


Respectfully  submitted. 


O.  MOW  AT, 

Minister  of  Justice, 


(Approved  4  September,  1897) 
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Departmbnt  of  Justice,   Ott.\wa,   24th  August,  1897, 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  Chapter  2  of  the 
Statutes  of  the  Province  of  Nova  Scotia,  passed  in  the  sixtieth  year  of  Her  Majesty's 
reign  (1897),  and  received  by  the  Secretary  of  State  on  the  2nd  July,  1897. 

The  undersigned  has  received  two  letters  from  His  Honour  Judge  Savary,  Judge 
of  the  County  Court  for  District  No.  8  in  the  Province  of  Nova  Scotia,  also  a  letter 
from  Mr.  T.  C  Shrcve,  Q.  C,  enclosing  n  copy  of  a  letter  from  Judge  Savary 
addressed  to  him  and  which  he  has  forwarded  to  the  undersigned>  upon  the  Judge-'s 
re(iuo8t.  In  these  letters  Judge  Savary  urges  certain  objections  to  this  Statute. 
The  letters  are  submitted  herewith". 

The  undersigned  observes  that  before  imd  since  Confederation,  there  have 
been  in  Nova  Scotia,  (Courts  known  as  Probate  Courts,  which  have  exercised  the 
ordinary  jurisdiction  with  reference  to  letters  of  probate  and  administration  and 
the  settlement  of  the  estates  of  deceased  persons.  In  most  cases  a  Court  has  been 
established  for  each  County  with  a  Judge  and  Registrar  for  each  Court,  but  in  one 
or  two  cases  a  County  has  been  divided  into  two  districts,  each"  with  a  separate 
Court.  No  salaries  have  been  paid  to  the  Judges  or  Registrars,  but  they  have  been 
allowed  to  take  fees  established  by  law.  The  present  Act  confers  new  jurisdiction 
in  non-contentious  matters  upon  the  Registrars  of  Probate,  and  continues  the  jurii- 
diction  of  the  Probate  Courts  substantially  as  heretofore,  but  provides  that  when  the 


*  See  letter  from  Attorney,  General  LionKley  of  date  7th  October,  1897,  on  page  294  peat 


a^. 


LVCj.'~.  i'-c- 


1897 


291 


jncial 

fency's 

Ulow- 
* 

Ipany, 

t  any- 
found, 
lished 
!d  to 
lature 
id  the 
)y  the 
not, 
|of  the 
being 


office  of  Judge  of  any  Probate  Court  shall  become  vacant,  the  Judge  of  the  County 
Court  within  whose  jurisdiction  the  vacancy  occurs  shall  become  Judge  of  such 
Probate  Court.  Except  as  to  the  County  of  Halifax,  the  district  of  each  County 
Court  Judge  comprises  three  counties. 

Under  Section  96  of  the  British  North  America  Act,  the  Governor  General  is 
to  appoint  the  Judges  of  the  Superior,  District  and  County  Courts  (except  those 
of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick),  and  under  Section 
100  the  salaries,  allowances  and  pensions  of  the  Judges  of  the  Superior,  District  and 
County  Courts  (except  in  the  Courts  of  Probate  in  Nova  Scotia  and  New  Bruns- 
wick), and  of  the  Admiralty  Courts  in  cases  where  the  Judges  thereof  are  for  the 
time  being  paid  a  salary,  shall  be  fixed  and  provided  by  the  Parliament  of  Canada. 
Nothing  is  said  as  to  the  appointment  or  salary  of  Probate  Judges  in  Nova  Scotia 
and  New  Brunswick,  but  it  was  doubtless  intended  that  they  should  be  appointed 
by  t»:e  Province  and  that  the  Province  should  have  authority  to  legislate  with  regard 
to  their  salaries,  and  that  is  the  construction  of  the  Act  which  has  heretofore  been 
acted  upon. 

The  offices  of  County  Court  Judge  and  the  office  of  Probate  Judge  do  not  con- 
flict, and  it  docs  not  seem  to  be  seriously  urged  that  a  County  Court  Judge  cannot 
perform  his  duties  as  such  consistently  with  the  execution  of  the  additional  office 
imposed  upon  him  by  this  Act.  Judge  Savary,  who  is  the  only  person  who  has  offered 
any  complaint,  says  that  the  Judges  would  undertake  the  Probate  work  in  connection 
with  their  other  work  if  an  allowance  were  made  by  way  of  increase  of  salary  and 
for  travelling  expenses,  and  in  his  later  communication  he  stat<!8  that  he  proposes 
to  discharge  the  Probate  duties  with  all  the  energy  and  zeal  in  his  power,  but  in  his 
own  chambers  at  Annapolis,  where  he  resides,  until  the  Local  Legislature  makes 
provision  for  his  expenses  while  out  of  the  County,  and  he  states  that  upon  his 
construction  of  the  Act  he  is  not  required  to  hear  Probate  cases  elsewhere  than  at 
his  chambers,  except  in  his  own  discretion.  If  a  Provincial  LegiMature  should  impose 
on  County  Judges  duties  which  may  not  be  consistent  with  the  interests  of  the 
Dominion,  the  Dominion  has  protection  in  the  power  of  disallowance;  but  the 
undersigned  sees  no  sufficient  reason  for  the  exercise  of  such  power  on  that  ground 
here. 

In  the  case  of  Valin  vs.  Langlois,  5  Appeal  cases,  115,  the  Judicial  Committee 
decided  that  the  Parliament  of  Canada  has  power  to  impose  new  duties  upon  existing 
J'rovincial  Courts,  and  give  them  powers  as  to  the  matters  coming  within  the  classes 
of  subjects  over  which  Parliament  has  jurisdiction,  and,  therefore,  that  Parliament 
might  confer  upon  the  Provincial  Courts  the  jurisdiction  of  the  Controverted  Efections 
Act. 

In  like  manner  it  seems  to  the  undersigned  that  the  Provincial  Legislatures 
may  impose  new  duties  upon  Provincial  Courts  as  to  matters  within  the  jurisdic- 
tion of  the  Provincial  Legislatures.  The  fact  that  a  County  Court  Judge  is  required 
to  perfon  9  additional  duties  under  another  name  does  not  appear  to  the  under- 
signed to  pre^ent  any  real  difference. 

The  undersigned  is  of  opinion,  therefore,  that  there  is  no  constitutional  objec- 
tion to  this  Actt  and  that  the  grounds  urged  by  Judge  Savary  do  not  afford  any  reason 
for  disallowance,  although  they  may  support  a  claim  against  the  Provincial  author- 
ities for  remuneration  for  the  extra  work  imposed. 

The  undersigned  has  the  honour  to  recommend,  therefore,  that  the  Statute 
in  question  be  loft  to  its  operation,  and  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  the  Province  for  the  information  of  his 
Gk)vernment.. 

Respectfully  submitted, 

O.   MOWAT. 

Minister   of  Juttice. 
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(.'•<»>•      '■'     ,    '.T^ '  >       Judge  Savary  to  the  Minister  of  Justice 

t 

Annapolis  Boyal^  N.S.,  26th  February,  1897. 
The  Honourable  8ir  Oliver  Mowat,  K.C.M.O.,  Minister  of  Justice  for  Canada. 

Sir, — May  I  respectfully  ask  leave  to  call  your  attention  to  a  Bill  now  before  the 
Local  Legislature  of  Nova  Scotia,  copy  of  which  I  enclose.  By  this  measure  it 
ib  proposed  to  cast  ou  the  County  Court  Judges  of  Nova  Scotia,  who  are  the  Officers 
of  the  Government  of  Canada,  all  the  work  of  the  Probate  Court  without 
any  remuneration;  but  on  the  contrary,  to  make  the  salary  and  allowance 
made  to  these  Judges  by  the  Dominion  Government  available  for  the  payment  for 
their  services  as  Judges  of  Probate.  I  would  in  this  connection  further  call  the  atten- 
tion of  His  Excellency  in  Council  to  Section  100  of  the  British  North  America 
Act.  By  that  section  the  Government  of  Canada  is  exempted  from  paying  the 
salaries  of  the  Judgc.H  of  Probate  of  Nova  Scotia  and  New  Brunswick.  Can  it 
be  possible  that  it  was  contemplated  by  this  Act  that  it  should  be  in  the  power  of 
a  Provincial  Legislature  to  compel  Judges  appointed  and  paid  by  the  Dominion 
Government  and  Parliament,  to  perform  the  duties  of  another  well-known  and 
long  established  Court  gratuitously.  I  submit  the  case  is  by  no  moans  the  game 
as  the  conferring  on  us  jurisdiction  under  the  Speedy  Trials  Act.  The  latter  'vas" 
only  an  enlargonicnt  of  our  jurisdiction  as  Magistrates,  and  was  accepted  by  the 
County  Court  JudKcs  without  any  complaint,  and  being  in  the  way  of  administer- 
ing the  criminal  law  of  tlie  Dominion,  was  fairly  included  in  the  services  for 
which  the  Judges  are  i)aid  their  salaries  by  the  Dominion  Government.  But  the 
"  contentious  business "  of  the  Court  of  Probate,  which  means  all  the  real  work 
done  in  that  Court  by  the  Judge,  will  about  double  the  labour  entailed  on  the 
County  Court  Judges  of  this  Province,  and  render  an  increase  in  our  number 
necessary;  and  as  the  Judges  are  to  be  paid  by  the  Dominion  Government  and 
by  provision  of  the  t'arliament  of  Canada,  I  beg  to  suggest  that  by  reason  of  this 
measure  the  Dominion  Parliament  will  be  obliged,  in  that  indirect  way,  to  provide 
the  salaries  of  the  Judges  of  Probate  in  this  Province.  Should  an  Insolvent  Act 
pass  it  will  be  impossible  for  a  County  Court  Judge  to  do  the  work  of  the  three 
Courts,  and  it  may  become  necessary  for  the  Dominion  Parliament  to  constitute 
a  separate  Court  to  administer  the  Insolvent  Act;  while  the  time  of  the  Judges 
paid  by  provision  of  Parlian'ent  is  occupied  in  the  work  of  the  Probate  Court, 
with  which  Parliament  has  notliing  to  do  under  Section  100,  British  North  America 
Act 

It  may  be  necessary  to  explain  that  outside  of  Halifax  the  Judges  of  the 
County  Courts  have  each  three  Counties  grouped  together  in  a  District,  to  preside 
over,  except  in  one  instance,  where  a  Judge  has  two  large  and  extensive 
Counties,  and  these  additional  Counties,  the  Court  in  each  of  which  is  a  Separate 
Court,  are  in  lieu  of  Division  Courts — the  Judge  merely  hearing  an  appeal  and 
trial  de  novo  in  small  matters,  which  are  tried  in  the  first  instance  in  inferior  tri- 
bunals— stipendiary  and  other  magistrates,  and  that  the  jurisdiction  of  the  County 
Courts  extend  from  $20  to  $400  in  amount  in  all  cases  of-  contract  and  tort,  ea- 
cept  those  few  generally  excepted  from  the  jurisdiction  of  the  inferior  courts. 

The  popularity  of  this  Bill,  it  is  acknowledged  by  its  promoters  consists  in 
the  abolishing  the  foes  which  the  present  Judges  of  Probate,  of  which  there  is  one 
in  each  County,  receive  out  of  the  Estates,  and  compelling  the  Dominion  paid 
Officer  to  do  it  in  part  return  for  Uie  salary  which  he  receives  from  the  Government 
of  Canada.  In  a  similar  spirit  an  agitation  wac  long  kept  up  in  the  Local  Leffia- 
lature  to  compel  the  Dominion  Oovernmont  to  pay  tlic  expense  of  criminal  pro- 
secutions in  the  Province.  There  is  more  reuoon  in  that  contention  than  there 
is  for  what  is  now  proposed,  in  respect  to  tlio  Probato  Court  which  is  purely  a 
a  loctl  Court,  with  which,  or  the  laws  which  are  administered  by  it,  the  Parliament 
of  Canada  has  nothing  to  do. 
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The  fees  in  each  of  the  three  Counties  over  which  I  preside,  collected  by  the 
present  Judges  of  Probate,  are  probably  about  $500  for  each  County.  No  doubt 
the  Judges  would  undertake  this  work  in  conjunction  with  their  other  work,  at 
considerably  less  than  the  gross  amount  of  these  fees,  with  an  allowance  for  travel 
to  the  Counties  in  which  he  does  not  reside;  but  it  is  submitted  that  to  pass  this 
Bill  without  providing  either  by  fees  or  out  of  the  local  revenue  for  their  services 
and  expenses,  would  be  contrary  to  the  provisions  of  Section  100,  British  North 
America  Act;  and  to  the  general  policy  of  the  laws  regulating  the  relations  of  the 
Provincial  and  Dominion  Parliaments,  and  the  position  of  the  Judges  in  respect 
to  each. 

By  anothei  Act,  not  to  be  pressed  this  ISession,  it  is  proposed  to  abolish  the 
present  County  and  Supremo  Courts,  and  to  substitute  an  Appeal  Court  and  a 
Superior  Court,  increasing  the  whole  number  of  Judges  by  two,  increasing  the 
number  of  County  Judges;  so  there  will  be  one  for  every  two  Counties.  I  sub- 
mit this  increase  must  be  intended  to  accommodate  the  business  of  the  Probate 
Court,  and  indirectly  compel  the  Parliament  of  Canada  to  provide  for  the  salaries 
of  the  Judges  of  Probate.  I  humbly  submit  that  neither  of  these  measures  should 
receive  the  assent  of  His  Excellency  the  Governor  General,  without  some  pro- 
vision, and  that  not  merely  a  colourable  one,  for  the  services  of  the  Judges  as 
Judges  of  Probate,  by  the  Local  Government.  The  Act  complained  of  seems 
cleverly  framed  to  prevent  a  general  complaint  from  the  County  Court  Judges 
by  providing  that  the  duties  shall  not  devolve  on  the  Judge  of  the  County  Court 
in  any  County,  until  a  vacancy  occurs  in  the  office  of  Judge  or  (Registrar  of  Pro- 
bate; but  two  vacancies  are  likely  in  the  course  of  nature  to  occur  in  my  district 
soon,  and  that  not  in  the  County  in  which  I  reside,  but  adjacent  Counties,  one  of 
them  87  miles  distant. 

I  am  anxious  to  be  heard  by  Counsel  or  in  person  before  you,  unless  your 
mind  is  sufficiently  clear  from  the  facta  I  have  stated,  that  this  measure,  in  view 
of  Section  100,  British  North  America  Act,  and  other  considerations  of  policy, 
should  not  be  allowed  to  become  law. 

All  of  which  is  very  respectfully  submitted  by  your  obedient  servant, 

A.  W.  SAVAKY,  '    ' 

Judge  of  the  County  Courts  for  the  Counties  of  Annapolis, 

Digby  and  Ywrmouth,  Nova  Scioiui- 


Judge  Savary  to  Mr.  T.  C.  Shreve,  forwarded  to  the  Minister  of  JuStiee  Stnd  July,^ 

1897,  at  request  of  Judge  Savary. 

Annapolis,  NjS.,  aist  July,  1897. 

My  dear  Mb,  Shbeve, — Your  favour  of  the  21st  is  received.  Can  you  point 
out  anything  in  the  Probate  Act  of  1897  which  requires  me  to  try  contentious 
Probate  business  outside  of  the  County  where  I  reside,  without  any  indemnity 
for  my  travelling  expenses?  I  believe  if  there  are  any  provisions  of  the  kind,  they 
are  of  doubtful  validity. 

I  will  be  happy  to  appoint  a  day  here  in  Annapolis  for  the  hearing  of  the 
contentious  business  in  the  estate  of  the  late  Honourable  C.  Campbell,  but  I  don't 
think  the  Local  Legislature  has  the  f)ower  to  compel  me  to  go  to  Digby  to  do  this 
business  on  my  own  expenses. 

I  would  be  glad  to  have  you  send  this  letter  to  the  Honourable  Sir  O.  Mowat, 
Minister  of  Justice,  to  whom  I  have  forwarded  a  memorial  in  relation  to  the  extra- 
ordinary legislation  of  last  session  on  this  subject. 

Meanwhile  I  am  willing  to  appoint  any  day  after  my  vacation  in  order  to  hear 
the  matter  of  the  Campbell  estate,  at  my  chambers  in  Annapolis — perhaps  earlier. 

Yours  truly, 

A.  W.  SAVARY. 
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Annapolis  Royal,  N.S.,  26th  July,  1897. 

The  Honourchle  the  Minister  of  Justice: 

Sir, — The  "Act  to  amend  and  consolidate  the  Acta  respecting  the  Probate  Courts 
of  Nova  Scotia,"  concerning  which  I  memorialized  the  Department  during  its  passage 
through  the  Local  Legislature,  was,  I  find,  very  materially  amended  after  my  com- 
plaint was  made,  of  which  I  was  not  aware  during  my  correspondence  with  Mr.  Russell 
on  the  subject  during  the  recent  Session  of  Parliament.  The  provision  to  compel  the 
Judge  to  attend  outside  of  his  County  to  do  the  work  arising  in  any  other  County, 
seems  to  be  om'.tted  from  the  Act  as  it  does  not  appear  in  the  copy  as  printed  in  the 
local  Acts  of  1897.  By  Section  8  of  the  Act,  the  Judge  of  the  County  Court  is  to  sit 
for  the  hearing  of  "  contentious  business  "  in  the  County  in  which  the  business  arises 
or  at  his  chamhcrs,  in  his  own  discretion.  As  the  Registrar  of  Probate  for  the  County 
of  Digby  had  died,  and  the  Judge  there  has  become  Registrar,  the  duties  in  conten 
tious  business  devolve  on  me,  and  I  shall  discharge  them  with  all  the  energy  and  zeal 
in  my  power,  but  at  my  own  chambers  at  Annapolis  until  the  Local  Legislature  make 
provision  for  my  expenses  out  of  the  County.  And  I  have  yet  a  hope  that  in  view  of 
the  remuneration  given  such  Judges  in  Ontario,  the  Local  Legislature,  under  tlie 
advice  of  your  Department  to  the  Attorney  General,  may  yet  make  some  allowance  to 
us  for  our  work.    With  great  respect. 

Your  obedient  servant, 

A.  W.  SAVARY. 
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The  Attorney  Oeneral  to  the  Under  Secretary  of  State. 

Halifax,  N.S.,  7th  October,  1897. 

SiK, — Referring  to  the  report  of  the  Honourable  Sir  Oliver  Mowat,  Minister  of 
Justice,  under  date  of  18th  August,  1887,  and  of  the  minute  of  the  Privy  Council  of 
Canada,  under  date  of  27th  August,  1897,  respecting  the  provisions  of  Chapter  113  of 
the  Acts  of  Nova  Scotia,  1897,  entitled  "  An  Act  to  incorporate  the  Misiquash  Marsh 
Company,  Limited,"  I  beg  to  report  as  follows: — 

I  have  examined  carefully  the  report  of  the  Honourable  the  Minister  of  Justice 
touching  the  provisions  of  that  Act,  and  I  beg  to  advise  that  I  think  his  objections 
are  well  founded.  I  have  put  myself  in  communication  with  the  corporators,  and  I 
find  that  they  are  disposed  to  recognize  the  fairness  of  the  objections  urged  by  tho 
Minister. 

I  therefore  advise  that  it  would  be  desirable  to  intimate  to  the  Secretary  of  State 
for  the  information  of  the  Department  of  Justice  that  a  measure  would  be  introduced 
at  the  next  Session  of  the  Legislature  repealing  all  that  portion  of  the  Act  which  gave 
the  Company  corporate  rifjhts  in  the  Province  of  New  Brunswick,  and  so  amend  the 
Act  as  to  limit  its  application  entirely  to  tho  Province  of  Nova  Scotia. 

J.  W.  LONOLEY. 

per  L.E.P. 

NOTB. — The  Act  in  question  was  amended  In  the  manner  indicated  In  tlie  above  letter 
See  N.  a  Statutes,  61  Victoria   (18»8),  chapter  171. 
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(Approved  11  da;/  of  December,  1898.) 

Department  ok  Justice,  Ottawa,  21st  November,  1898. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
Nova  Sootia,  passed  in  the  aixty-first  year  of  Her  Majesty's  reign  (1898),  and  received 
by  the  Secretary  of  State  for  Canada  on  15th  July,  1898,  and  he  is  of  opinion  that 
these  Statutes  may  be  left  to  their  operation,  without  comment,  with  the  exception 
of  two,  viz: — 

Chapter  ',\S.    "  An  Act  to  amend  Chapter  106,  Eevised  Statutes,  of  Juries." 

Section  1  of  this  Chapter  prpvides  that  hereafter  the  numocr  of  grand  jurors  to 
be  summoned  at  any  term  of  the  Supreme  Court  in  any  County  shall  be  twelve  and 
no  more,  instead  of  twenty -four  as  at  present ;  and  Section  2  provides  that  seven  grand 
jurymen  shall  be  competent  to  find  a  true  bill  in  any  matter,  instead  of  twelve. 

It  is  provided  by  Section  662  by  the  Criminal  Code  as  amended  by  57-58  Victoria, 
Chapter  57,  Section  1,  that  "  notwithstanding  any  law,  usage  or  custom  to  the  con- 
trary, seven  grand  jurors,  instead  of  twelve  as  heretofore,  may  find  a  true  bill  in  any 
Province  where  the  panel  of  grand  jurors  is  not  more  thar  thirteen."  It  follows  that 
Section  2  of  the  Act  in  question  is  therefore  a  restatement  of  Dominion  law  upon  the 
subject.  If  Section  1,  reducing  the  number  of  grand  jurors  to  twelve  is  intra  vires, 
and  it  may  be  implied  from  the  amendment  of  Section  662  of  the  Criminal  Code 
referred  to  that  it  was  considered  by  Parliament  that  Provincial  Legislatures  had 
authority  to  legislate  as  to  the  numbers  constituting  the  panel  of  grand  jurors. 

The  undersigned  does  not,  however,  consider  the  question  free  from  doubt,  but 
as  similar  legislation  has  been  left  to  its  operation  in  one  or  more  of  the  other  Pro- 
vinces, and  in  view  of  the  provision  of  the  Criminal  Code  above  mentioned,  the  under- 
signed considers  that  it  would  not  be  proper  to  disallow  the  present  Statutes,  but  that 
the  propriety  of  confirming  such  legislation  by  Parliament  should  be  considered. 

Chapter  153.  "An  Act  to  Incorporate  the  Maritime  Transportation  and  Salvage 
Company,  Limited." 

Among  the  powers  conferred  upon  the  Company  are  included  the  power  to  pur- 
chase, hire,  charter,  navigate  and  maintain  steamships,  sailing  vessels,  and  all  other 
kinds  of  craft,  including  tugs  and  barges,  for  the  carrying  and  conveying  of  pas- 
sengers, mails,  goods,  chattels,  wares  and  merchandise  between  Halifax  and  other 
ports  in  the  Dominion  of  Canada  and  Newfoundland,  and  to  and  from  and  between 
said  ports,  and  to  prosecute  and  carry  on  the  business  of  common  carriers  of  goods, 
etc. 

The  power  of  a  Provincial  Legislature  to  legislate  with  regard  to  local  works  and 
undertakings  is  subject  to  the  exceptions  stated  in  the  following  terms:  "  (a)  Lines 
of  steam  or  other  ships  *****  connecting  the  Province  with  any  other  or 
others  of  the  Provinces,  or  extendin(>'  beyond  the  limits  of  the  Province;  (b)  Lines 
of  steamships  between  the  Province  and  any  British  or  Foreign  Country." 

It  is  clear,  therefore,  that  the  conferring  of  the  powers  referred  to  is  in  excess 
of  the  authority  of  a  Provincial  Legislature,  and  for  that  reason  it  would  become  the 
duty  of  the  undersigned  to  recommend  disallowance  of  the  Statute  were  it  not  that 
the  Attorney  General  of  Nova  Scotia  has  undertaken  to  introduce  legislation  at  the 
next  Session  of  the  Provincial  Legislature  to  amend  the  Statute. 

The  undersigned  submits  herewith  copies  of  the  correspondence  which  has  taken 
place  between  the  Deputy  Minister  of  Justice  and  the  Attorney  General,  which  seta 
forth  the  grounds  of  objection,  and  the  agreement  arrived  at. 
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For  these  reasons  the  undersigned  recommends  that  these  Statutes  be  left  to 
their  operation,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the 
Lieutenant  Governor  of  the  Province  for  the  information  of  his  Government. 

Respectfully   submitted, 

DAVID  MILLS, 

Minister  of  Justice. 

The  Deputy  Minister  of  Justice  to  the  Attorney  General. 

Department  op  Justice,  Ottawa,  13th  October,  1898. 

Sir,— In  perusing  the  Statutes  of  the  Province  of  Nova  Scotia,  passed  at  the  last 
Session  of  the  Legislature,  I  have  noted  Chapter  153,  intituled  "  An  Act  to  incor- 
porate the  Maritime  Transportation  and  Salvage  Company,  Limited,"  as  one  which 
should  be  called  to  your  attention.  You  will  observe  that  this  Statute  professes  to 
authorize  the  Company,  among  other  things,  to  acquire  and  maintain  steamships  and 
other  vessels  for  the  carrying  of  passengers  between  Halifax  and  other  ports  in  the 
Dominion  of  Canada  and  Newfoundland,  and  generally  between  such  ports  to  carry 
on  the  business  of  common  carriers.  At  present  I  do  not  think  of  any  reason  for 
holding  that  powers  of  this  character  are  not  excluded  from  Provincial  authority  by 
the  exception  under  paragraph  10  of  Section  92  of  "  British  North  America  Act,"  and 
if  BO,  the  case  would  seem  to  be  one  for  disallowance.  If  you  differ  from  my  view, 
will  you  be  good  enough  to  submit  the  reasons  for  your  opinion  for  the  consideration 

of  the  Minister. 

I  have  the  honour  to  be,  sir. 

Your  obedient  servant, 

E.  L.  NEWCOMBE, 

D.MJ. 


The  Attorney  Oeneral  to  the  Deputy  Minister  of  Justice. 

Halifax,  N.S.,  29th  October,  1898. 


Dear  Sir,— I  beg  to  inclose  an  elaborate  legal  argument  from  Mr.  G.  A.  R. 
Rowlings,  barrister,  who  is  one  of  the  incorporators  of  the  Maritime  Transportation 
and  Salvage  Company,  whose  charter  you  seem  to  think  open  to  question. 

I  only  wish  to  add  that  Mr.  Rowlings  in  a  letter  desired  me  to  say  to  the  Depart- 
ment that  if  they  were  not  satisfied  with  this  exposition  of  the  law,  he  wished  to  be 
especially  heard  before  disallowance  should  take  place. 

Yours   very    truly, 

J.   W.   LONGLEY. 

E.  L.  Nbwcombe,  Esq.,  _  . 

Deputy  Minister  of  Justice. 

The  Deputy  Minister  of  Justice  to  the  Attorney  Oeneral. 

Department  op   Justice,   Ottawa,   7th  November,   1898. 

Sir,— I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  29th 
ultimo,  inclosing  Mr.  Rowlings'  argument  with  regard  to  the  charter  of  the  Maritime 
Transportation  and  Salvage  Company. 

I  had  previously  received  a  communication  from  Mr.  Rowlings  dated  22nd 
ultimo,  inclosing  a  copy  of  what  seems  to  be  the  same  argument,  covering  thirteen 
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typewritten  pages,  in  which  he  states  that  he  has  been  somewhat  pressed  for  time 
in  tlie  matter,  and  has  not  had  an  opportunity  to  cover  all  the  grounds  that  he  would 
like.  He  adds  that  if  I  desire  additional  arguments  he  would  be  pleased  to  furnish 
me  with  what  matter  he  can  obtain.  I  had  acknowledged  his  letter  with  the  inclosure 
and  informed  him  that  the  matter  would  be  considered.  I  have  not  asked  him  for 
any  additional  argument,  however,  because  a  perusal  of  the  one  submitted  has  not 
led  me  to  desire  any,  and  because  I  conceive  that  in  these  matters  we  should  look  to 
the  provincial  authorities  for  reasons  upholding  their  legislation  rather  than  to  private 
individuals  who  may  be  interested  in  sustaining  it,  tliough,  of  course,  the  Minister  will 
always  be  glad  to  consider  any  reasons  from  whatever  source  produced  which  the 
Attorney  General  of  the  Province  may  consider  proper  to  put  forward. 

I  observe  that  you  do  not  advance  any  reasons  of  your  own  in  support  of  the 
Statute.  Yoxi  inclose  Mr.  Rowlings'  memorandum  and  state  that  he  desires  to  be 
specially  heard  before  disallowance.  I  may  say  that  such  a  hearing  would  be  an 
unusual  proceeding,  and,  so  fur  as  I  am  concerned,  I  doubt  whether  any  advantage 
would  accrue  from  it.  It  may  be,  however,  tliat  you  would  desire  to  hear  Mr.  Row- 
lings and  afterwards  consider  wliether  you  should  make  any  representation  in  the 
matter. 

I  observe  that  Mr.  Rowlings  concludes  his  memorandum  with  the  statement  that 
he  presumes  that  the  exercise  of  the  power  of  disallowance  in  this  case  would  in  any 
event  be  confined  to  the  words  in  section  2  (a)  reading  "  between  Halifax  and  other 
ports  in  the  Dominion  of  Canada  and  Newfoundland."  But  His  Excellency  could 
not,  as  you  are  doubtless  aware,  use  the  power  of  disallowance  for  the  purpose  of 
amending  the  Statute.  The  power  if  exercised  must  affect  the  Statute  in  its  entirety. 
I  am  under  the  impression,  however,  that  this  Government  would  be  satisfied  to  leave 
the  Statute  to  its  operation  in  the  meantime  if  you  would  undertake  on  behalf  of  the 
Legislature  to  amend  the  Statute  within  the  time  limited  for  disallowance  by  striking 
out  the  words  '"between  Halifax  and  other  ports  in  the  Dominion  of  Canada  and 
Newfoundland,  and  to  and  from  and  between  said  ports"  in  section  2  (a),  and  by 
adding  a  proviso  applicable  to  the  whole  Statute  that  nothing  therein  contained  shall 
authorize  the  company  to  establish,  maintain  or  operate  any  line  or  lines  of  steam  or 
other  ships  connecting  the  province  with  any  other  or  others  of  the  provinces  or 
extending  beyond  the  limits  of  the  province,  or  between  the  province  and  any  British 
or  foreign  country.  If  such  a  proposal  would  be  satisfactory  to  you,  I  shall  be  glad 
to  submit  it  for  the  consideration  of  the  Government. 

Awaiting   your    reply, 

I   have   the  honour   to   be,   sir. 

Your   obedient   servant, 

E.   L.   NEWOOMBE, 

DMJ. 


The  A  U/dmey  Qenetal  to  the  Deputy  Minister  of  Justice. 
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29th 
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22nd 
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Halifax,   N.S.,    12th    November,    1898. 

Dear  Sir, — I  have  your  communication  touching  the  legislation  embraced  in  an 
Act  to  incorporate  the  Maritime  Transportation  and  Salvage  Company,  and  I  beg  to 
say  that  I  concur  in  your  proposition  and  I  shall  be  prepared  at  the  next  Session 
of  the  Provincial  Legislature  to  introduce  an  Act  to  make  the  amendments  proposed 
in  your  letter,*  and  I  think  that  this  affords  the  best  solution  in  respect  of  the  matter 
in  dispute. 

Yours    very    truly, 

J.  W.  LONGLEY. 
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The  Deputy  Minister  of  Justice  to  the  Attorney  Oeneral. 

Department   of  Justice,   Ottawa,  2l8t  November,   1898. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  12th 
instant,  with  regard  to  the  Statute  incorporating  the  Maritime  Transportation  and 
Salvage  Company,  Limited,  in  which  you  state  that  you  concur  in  my  proposition, 
and  will  be  prepared  at  the  next  session  of  the  Legislature  to  introduce  an  Act  making 
the  amendments  proposed  in  my  former  letter. 

In  these  circumstances  I  am  to  state  that  the  Minister  will  not  at  present  recom- 
mend the  disallowance  of  the  Act. 

I   have   the   honour   to   be,   sir, 

Your   obedient   servant, 

E.    L.    NEWCOMBE, 

D.MJ. 

Note. — The  Act  in  question  was  amended  by  62nd  Victoria,  chapter  161,  Nova 
Scotia  statutes,  1899. 


62iid  VICTORIA,    1899 

2nd  Session — 32nd  Generaij  Assembly 

{Approved  18  November,  1899) 

Department  of  Justice,  Ottawa,  11th  November  1899. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  undor  consideration  tlie  statutes  of  the  legislature  of 
the  province  of  Nova  Scotia,  passed  in  the  sixty-second  year  of  Her  Majesty's  reign 
(1899),  and  received  by  the  Secretary  of  State  for  Canada  on  25th  July  last,  and  has 
the  honour  to  report  that  these  statutes  may  be  left  to  their  operation  without  com- 
ment, excepting,  however,  Ch.  16,  126  and  163,  as  to  which  the  imdersigned  considers 
it  necessary  to  make  the  following  observations: — 

Chapter  16.  "An  Act  to  amend  Ch.  86  of  the  revised  statutes  of  the  Property 
and  Civil  Rights  of  Aliens." 

This  chapter  in  so  far  as  it  relates  to  the  subject  of  aliens,  is  subject  to  the  remark 
that  it  affects  a  matter  beyond  the  jurisdiction  of  the  legislature.  The  undersigned  is 
not  satisfied  that  the  statute  does  strictly  relate  to  alion.s,  although  it  is  introduced  as 
an  amendment  to  a  statute  of  long  standing  in  Nova  Scotia  respecting  property 
and  civil  rights  of  aliens,  and  he  considers  that  the  statute  ought  to  be  allowed  to 
stand  for  such  operation  as  it  may  properly  have. 

Chapter  126.  "  An  Act  to  incorporate  the  Cape  Breton  Railway  Extension  Com- 
pany, Limited." 

This  Act  provides  for  the  incorporation  of  a  company  with  power  amoitg  other 
things  to  build,  maintain,  control  and  work  a  bridge,  tunnel  or  ferry  over  at  or  under 
the  Straits  of  Canso.  The  Straits  of  Canso  being  a  navigable  channel  of  the  sea  are, 
so  far  as  navigation  an3  shipping  are  concerned,  within  the  exclusive  legislative 
authority  of  the  parliament  of  Canada,  and  while  it  may  be  competent  to  the  legisla- 
ture of  Nova  Scotia  to  incorporate  a  company  with  capacity  to  construct  the  works  in 
question,  yet  it  would  require  authority  from  parliament  to  authorize  the  company 
to  construct  any  works  in  these  waters,  which  would  or  might  have  the  effect  of  inter- 
ferring  with  navigation  or  shipping. 
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The  undersigned  assumes  that  the  sUitute  is  not  intended  to  do  more  than  confer 
such  capacity  in  this  respect  as  the  provincial  legislature  is  constitutionally  able  to 
give,  and  that  it  is  contemplated,  in  the  event  of  the  company  desiring  to  exercise 
the  power  referred  to,  the  necesflsry  authority  will  be  first  sought  and  obtained  from 
parliament,  or  that  the  existing  requirements  of  parliament  in  such  cases  will  be 
first  complied  with. 

Chapter  163.  An  Act  to  amend  chapter  190  of  the  Acts  of  1890,  entitled  "An 
Act  to  incorporate  the  Inverness  Mining  and  Transportation  Company,  Limited,  and 
Acta  in  amendment  thereof,  and  to  change  the  name  thereof  to  the  Mabou  Coal 
Mining  Company,  Limited." 

This  statute  makes  certain  amendments  to  the  Act  of  incorporation  of  the  Inver- 
ness Mining  and  Transportation  Company,  Limited.  The  company  was  incorporated 
by  Ch.  190  of  the  Nova  Scotia  statutes  of  1890,  and  by  Ch.  130  of  the  statutes 
of  1895,  the  name  of  the  company  was  changed  to  the  Nova  Scotia  Coal  and  Gypsum 
Company,  Limited.  The  Act  now  in  question,  among  other  things,  provides  that  the 
name  of  the  company  shall  be  "  The  Mabou  Coal  Mining  Company,  Limited." 

The  undersigned  has  received  a  communication,  dated  29th  June.  1899,  signed  by 
the  Nova  Scotia  Coal  and  Gypsum  Company,  Limited,  by  Lewis  McKeen,  president, 
requesting  that  the  present  Act  be  disallowed  for  the  following  reasons: — 

"  1.  That  It  was  introduced,  acted  upon  and  passed  without  the  knowledge, 
consent  or  wishes  of  any  one  interested  in  or  authorized  by  the  company 
formed  under  the  original  Act  of  1890  and  amendment  of  1895. 

"2.  That  it  was  .otained  by  false  statements  and  representations  to  the 
member  who  introduced  it,  on  the  day  before  the  House  prorogued,  and  by 
persons  who  had  no  rights  or  interests  either  in  the  charter  of  1890,  nor  the 
present  f^^mpany. 

"3.  That  it  affects  the  validity  and  credit  and  standing  of  the  present 
company,  the  Nova  Scotia  Coal  and  Gypsum  Company,  Ltd.,  duly  and  legally 
organized  under  the  Act  of  1895,  chap.  131,  on  the  5th  of  June,  1895;  also  the 
value  and  leg  jlity  of  the  shares  issued  under  it. 

"  4.  That  it  affects  the  titles  of  said  company  to  and  in  certain  properties, 
leases,  mills  and  quarries  which  it  has  held,  owned,  purchased  and  occupied 
since  its  organization  in  1895,  by  deeds  and  titles,  registered  in  the  registrar's 
office  at  Port  Hood. 

" .').  That  the  said  company  is  and  has  been  in  legal,  continuous,  and  effec- 
tive operation,  and  has  been  guilty  of  no  lapse,  act  or  other  deed  by  which  it 
should  be  deprived  of  its  rights,  titles,  investments,  properties  or  business  with- 
out its  knowledge  or  consent  or  without  trial,  condemnation  and  expropriation 
under  due  course  of  law  and  compensation." 

On  14th  July  last,  the  undersigned  caused  to  be  referred  to  the  Attorney  General 
of  Nova  Scotia  a  copy  of  the  letter  of  the  Nova  Scotia  Coal  and  Gypsum  Company, 
Limited,  for  the  consideraUon  of  the  Attorney  General,  and  any  observations  which 
he  might  desire  to  make  upon  the  objections  raised  by  the  company.  The  Attorney 
General  replied  on  31st  July  last,  stating  as  follows: — 

"I  have  carefully  read  petition  of  thj  Nova  Scotia  Coal  and  Gypsum 
Company  to  His  Excellency  the  Governor  General,  asking  for  the  disallowance 
of  Ch.  163  of  the  Acts  of  1899. 

"I  have  consulted  with  Mr.  Doucet,  M.P.P.,  who  introduced  the  Act  and 

he  advised  me  that  he  did  so  at  the  instance  of  Mr.  A.  A.  McKay,  barrister,  on 

the  assurance  that  the  enactment  was  desired  by  the  company.    He  afterwards 

discovered  that  this  was  a  mistake  and  expressed  his  regret  for  having  intro- 

.  duced  the  Act,  and  his  personal  willingness  that  it  should  be  disallowed.    I  have 
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seen  Mr.  A.  A.  McKay  upon  the  subject,  and  he  advl'>e«  me  that  he  prepared  and 
introduced  the  Act  on  the  representations  of  certain  persons  concerned  in  the 
company,  but  he  find's  since  that  it  was  not  with  the  consent  of  all;  and  he 
thinks  that  the  Act  was  probably  an  improper  one,  and  is  content  that  it  should 
be  disallowed." 

Afterwards,  on  August  3,  the  deputy  of  the  undersigned  wrote  Mr.  McKeen  as 
follows : — 


"  Adverting  to  your  letter  of  29tl'  June  last,  with  wh'.ch  you  inclose  for  con- 
*  sideration  copies  of  three  Acts  of  the  legislature  of  Nova  Scotia  relating  to  the 
Inverness  Hining  &  Transportation  Company,  Ltd.,  viz. : — Ch.  190,  Acts  of  1890 ; 
Ch.  131,  Acta  of  1895,  and  Ch.  163  of  the  Acta  of  1899,  and  requesting  that  the 
last-named  Act  be  disallowed  for  certain  reasons  therein  set  forth,  I  have  the 
honour  to  inform  you  that  upon  reference  of  your  petition  to  the  Attorney 
General  of  Nova  Scotia,  the  Attorney  General  reports  that  he  had  consulted 
with  Mr.  Doucet,  M.P.P.,  who  introduced  the  Act,  and  he  advises  liini  that 
he  did  so  at  the  instance  of  Jklr.  A.  A.  MoKay,  barrister,  on  the  assurance 
that  the  enactment  was  desired  by  the  company.  He  says  he  afterwards  dis- 
covered that  this  was  a  mistake,  and  expressed  regret  for  having  introduced 
the  Act,  and  his  personal  willingness  that  it  should  be  disallowed,  Mr. 
Longley  also  states  that  lie  has  seen  Mr.  A.  A.  MaKay  upon  the  subject  and 
he  advises  him  that  he  prepared  and  introduced  the  Act  on  the  representa- 
tions of  certain  persons  concerned  in  the  company,  but  that  he  has  found 
since  that  it  was  not  with  the  conaeit  of  all;  and  he  thinks  that  the  Act  was 
probably  an  improper  one,  and  is  content  that  it  should  be  disallowed. 

"  The  Attorney  General  adds  that  as  ail  the  parties  concerned  seem  to 
agree  tliat  the  Act  should  be  repealed  at  the  next  session  of  the  legislature, 
the  only  question  to  be  considered  is  whether  the  circumstances  of  the  case 
involve  so  much  personal  injury  to  any  jierson  as  to  render  such  a  step  as 
.lisallowance  necessary. 

"  In  these  circumstances  I  do  not  suppose  that  the  power  of  disallowance 
would  ordinarily  be  exercised,  and  unless  some  reason  can  be  shown  why  justice 
would  not  be  done  by  the  remedy  of  repeal,  I  do  not  anticipate  that  the  minis- 
ter would  advise  disallowance. " 
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To  this  communication  no  reply  has  been  received. 

The  undersigned  assumes,  therefore,  that  at  the  ensuing  session  of  the  provincial 
legislcvture  the  Act  now  in  question  will  be  repealed.  It  seems  to  have  been  enacted 
through  mistake  and  not  to  be  desired  by  any  one.  These  are  not  circumstances  in 
which,  in  the  opinion  of  the  uudersigned,  the  power  of  disallowance  should  be 
invoked.  The  subject  is  one  entirely  within  the  authority  of  the  legislature  of  Nova 
Scotia,  and  doubtless  the  legislature  will  set  the  matter  right. 

For  the  reasons  above  stated  the  undersigned  does  not  consider  that  any  of  the 
statutes  mentioned  or  referred  to  in  this  report  should  be  disallowed^  and  he  recom- 
mends that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant 
Governor  of  Nova  Scotia,  for  the  information  of  his  government. 

Itespectfully  submitted, 

DAVID  MILI^, 

Mininior  of  Justice. 
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The  Nova  Scoti.  Coal  and  Oypsurn  Co.  (Ltd.)  to  tU  Mister  of  Justice. 
i  Nova  ScoTu  Coal  AND  Gypsum  Co.,  Ltd., 

Mabou,  Cape  Breton,  N.S.,  29th  June,  1890. 

ing  and  Transportation  Company,  Ltd.,  viz.,  Chap.  190,  Acts  ot  l»yu,  -u     P 

original  Act  of  1890  and  amendment  of  18^^  reoresentations  to  the  member 

3.  That  it  aff«!t.  tta  iralid.t,  and  credit  and  rtand.w  of  tae  p 
of  tlie  share  issued  under  it.  „,,,„„„  t^  md  in  certain  propoities,  leases, 

tion,  and  ha.  b«n  gui  t,  of  no  lap«,  a«   o    othj  de«i  b^^  knorfodgo  or 

tJlCt^^  ^'^^^^'^  --'''"»"  -""  "-  -"  "'  '"" 
and  compensation. 

We  unve,  &c., 

NOVA  ISCOTIA  i  GVPSUM  CO.,  LTD  ^    , 

By  Lewis  MoKeex,  President. 

rheDeputy  Minister  of  Justice  to  the  Attorney  Oeneral. 

DEPAr.'MENT  OF  JUSTICE,  OTTAWA,  14th  July,  1899. 

S..-.I  have  the  honn.  to  indose  i--^^trvt:;t:::fti:;ng'^'rc;s;:::^ 

'^'1° am  to  state  that  the  minister  will  be  glad  to  consider  any  observations  which 
vou  may  de^i^rto  make  upon  tin  objections  raised  by  the  company. 
I  have  the  honour  to  be,  sir.  your  obedient  servant, 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 


Justice. 


The  Attorney  General  to  the  Deputy  Mininter  of  ,/M«/ice.  .,,,..■      v 

llAUKA-v,  N.S.,  3l8t  July,  1899. 

c.^^^^=rs^ci:irJsi!:£"o?^aSsl-ors= 

163  of  the  Acts  of  1899. 
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I  have  consulted  with  Mr.  Doucet,  M.P.P.,  who  introduced  the  Act,  and  he  advises 
me  that  he  did  so  at  the  instance  of  Mr.  A.  A.  McKay,  barrister,  on  the  assurance  that 
the  enactment  was  desired  h^  the  company.  He  afterwards  discovered  that  this  was 
a  mistake,  and  expressed  his  regret  for  having  introduced  the  Act  and  his  personal 
willingness  that  it  should  bo  disallowed.  I  have  seen  Mr.  A.  A.  McKay  upon  the 
subject  and  he  advises  me  that  he  prepared  and  introduced  the  Act  on  the  representa- 
tions of  certain  persons  concerned  in  the  company,  but  he  finds  since  that  it  was  not 
with  the  consent  of  all;  that  he  thinks  the  Act  was  probably  an  improper  one,  and  is 
content  that  it  should  be  disallowed. 

I  have  no  opinion?  of  my  own  at  all.  I  think  very  likely  that  the  disallowance  of 
the  Act  would  do  no  harm  to  anybody.  At  the  same  time  it  is  an  Act  entirely  within 
the  competence  of  the  provincial  legislature,  and,  as  all  the  parties  concerned  seem  to 
agree  that  it  should  be  repealed  at  the  next  session  of  the  legislature,  the  only  ques- 
tion to  be  considered  is  whether  the  circumstances  of  the  case  involve  so  much  personal 
injury  to  any  person  as  to  rei  der  such  a  step  as  disallowance  necessary. 

Tours  very  truly, 

J.  W.  LONGLEY. 


The  Deputy  Minister  of  Justice  to  the  President  Nova  Scotia  Coal  and  Oypmm 

Company  (Ltd.) 

'  'Department  of  Justice,  Ottawa,  3rd  August,  1899. 

Sib, — Adverting  to  your  letter  of  June  29  last,  with  which  you  enclose  for  con- 
sideration copies  of  tliree  Ants  of  the  legislature  of  Nova  Scotia  relating  to  the 
Inverness  Mining  and  Transportation  Company,  Limited,  viz.:  Chap.  190,  Acts  of 
1890,  Chap.  131,  Acts  of  1895,  and  Chap.  163  of  the  Acts  of  1899,  and  requesting  that 
the  last  named  Act  be  disallowed  for  certain  reasons ,  therein  set  forth,  I  have  the 
honour  to  inform  you  that  upon  reference  of  your  petition  to  the  Attorney  Ooneral 
of  Nova  Scotia,  the  Attorney  General  reports  that  he  has  consulted  with  Mr.  Doucet, 
M.P.P.,  who  introduced  tlie  Act,  and  he  advises  him  that  he  did  so  at  the  instance 
of  Mr.  A.  A.  McKay,  barrister,  on  the  assurance  that  the  enactment  was  desired  by 
the  company.  He  says  he  afterwards  dincovered  that  this  was  a  mistake  and  expressed 
regret  for  having  introduced  the  Act,  and  his  personal  willingness  that  it  should  be 
disallowe<l.  Mr.  Longley  also  states  that  he  has  seen  Mr.  A.  A.  MoKuy  upon  the 
subject  and  he  advises  him  that  be  prepared  and  introduce*!  the  Act  on  the  representa- 
tions of  certain  persons  concerned  ir  the  company,  but  that  he  has  found  since  that 
it  was  not  with  the  consent  of  all;  and  he  thinks  the  Act  was  probably  an  improper 
one,  and  is  content  that  it  should  be  diBallowe<l. 

Tlie  Attorney  General  adds  that  as  all  the  jtartios  concernc  1  seem  to  agree  that 
the  Act  should  be  repealed  at  the  next  session  of  the  legislature,  the  only  question  to 
be  considered  is  whether  the  circumstances  of  the  case  involve  so  much  personal 
injury  to  any  person  as  to  render  such  a  atep  as  disallowance  necessary. 

In  these  circumBtances  I  do  not  suppose  that  the  power  of  disallowance  would 
ordinarily  be  exercised,  and  unless  some  reason  can  be  shown  why  justice  would  not 
be  done  by  the  remedy  of  repeal,  I  do  not  anticipate  that  the  minister  would  advise 
disallowance. 

I  have  the  honour  to  be,  sir,  your  obedient  servant, 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 
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Department  of  Justice,  Ottawa,  28th  June,  1900. 
To  His  Excellency  the  Governor  General  in  Council:  , 

The  undersigned  has  the  honour  to  submit  herewith  copies  of  correspondence 
which  has  taken  place  between  the  Deputy  Minister  of  Justice  and  the  Attorney 
General  of  Nova  Scotia  with  regard  to  chapter  i  of  the  Acts  of  Nova  Scotia,  1899, 
intituled  "  An  Act  respecting  foreshores  and  Ijeds  of  rivers  and  lakes." 

Inasmuch  as  the  grounds  of  objection  to  the  Act,  the  provincial  argument  in 
support  of  it,  and  the  conclusion  which  has  been  reached  between  the  undersigned 
and  the  Attorney  General  appear  fully  upon  the  correspondence,  it  is  not  necessary 
for  the  undersigned  in  this  report  to  say  more  than  that  the  undersigned  would  have 
felt  bound  to  advise  disallowance,  for  the  reasons  stated  in  the  correspondence,  had 
it  not  been  for  the  undertaking  of  the  Attorney  General,  confirmed  as  it  is  by  a 
minute  of  the  Lieutenant  Gtovemor  in  Council,  to  have  the  Act  amended  at  the  next 
session  of  the  local  legislature,  by  repealing  section  10,  and  declaring  tliat  the  Act 
was  not  and  is  not  intended  to  have  any  application  to  public  harbours  within  the 
meaning  of  the  expression  as  used  in  the  3rd  schedule  of  the  British  North  America 
Act 

In  view  of  the  undertaking  referred  to,  however,  and  having  regard  to  the  rcas^ons 
urged  by  tlie  Attorney  General  for  retaining  those  provisions  of  the  Act  to  which  no 
objection  has  been  nando,  the  undersigned  considers  that  it  will  be  consistent  with 
the  public  interest  to  leave  this  Act  to  such  operation  as  it  may  have  until  tlie  legio- 
lature  meets,  when,  no  doubt,  the  Act  will  be  amended  in  accordanc(>  with  the  under- 
taking. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  for  the  information  of  his  government. 

Respectfully    submitted, 

DAVID   MILLS, 

Minister  of  Justice. 


The  Minister  of  Marine  and  Fisheries  to  the  Minister  of  Justice. 

Ottawa,  16th  April,   1900. 

My  Dear  Sir, — My  attention  has  been  called  to  the  fact  that  the  legislature  of 
Nova  Scotia,  in  the  session  of  1899,  passed  a  Fisheries  Act,  one  clause  of  whicli 
authorizes  the  licensing  of  fishing  traps  or  weirs  on  any  part  of  the  coast  of  Nova 
Scotia. 

Unless  tliis  Act  has  gone  into  operation  I  would  like  to  consult  with  you,  with  the 
object  of  disallowing  \t,  or  calling  the  attention  of  the  government  of  Nova  Scotia 
to  it,  in  order  that  it  can  be  stricken  out,  as  it  is  clearly  not  within  their  province 
to  determine  how,  or  in  what  manner,  and  at  what  times,  fishing  may  be  allowed. 
The  Privy  Council  decision  has  set  that  at  rest,  if  nothing  else. 

Yours,   &c., 

L.   H.   DAVIES. 


7'he  Deputy  Minister  of  Justice  to  the  Minister  of  Marino  and  Fisheries, 

Dbparthbnt  op   Justice,   Ottawa,   18th  April,   1900. 

My  Deir  Sir  Louis  Davibs, — Referring  to  your  letter  of  the  10th  instant, 
addressed  to  the  Minister  of  Justice,  I  presume  you  refer  to  Chap.  4  of  the  Nova 
Scotia  Acts,  1809,  intituled  "  An  Act  respecting  Foreshores  and  Bods  of  Rivers  and 
Lakes." 
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We  reported  on  the  Nova  Scotia  Acts  on  11th  November  last,  but  unfortunately 
I  seem  to  have  overlooked  this  chapter.  How  it  was  I  scarcely  know,  although  the 
title  is  misleading,  because  it  refers  not  onl,"  to  the  leasing  of  fish-traps  and  weirs  (see 
section  10),  which  is  the  provision  to  whicli  I  presume  you  refer,  but  also  authorizes 
the  Governor  in  Council  to  grant  or  lease  the  beds  of  foreshores  and  harbours.  The 
time  for  disallowance  does  not,  however,  expire  until  24th  July  next,  and  I  am  writing 
the  Attorney  General  according  to  the  usual  practice  in  such  cases. 

Yours   faithfully, 

E.   L.   NEWCOMBE, 

Deputy   Minister  of  Justice. 


The  Deputy  Minister  of  Justice  to  the  Attorney  Oeneral 

Department    of   Justice,   Ottawa,   18th   April,   1900. 

Sir,— In  reporting  in  November  last  on  the  Nova  Scotia  statutes  of  1899,  the 
fact  appears  to  hr  ve  been  overlooked  that  Chap.  4,  entitled  "  An  Act  respecting  Fore- 
shores and  Beds  of  Rivera  and  Lakes,"  deals  not  only  with  rivers  and  lakes,  but  also 
with  harbours. 

Section  1  authorizes  the  Governor  in  Council  to  issue  grants  or  leases  of  any 
flats,  beach,  s  or  foreshores  in  any  harbour. 

Section  2  provides  that  such  grants,  when  issued,  shnll  vt-st  absolutely  the  fee 
sitaple  of  the  land  conveyed  in  the  party  receiving  them,  subject  to  any  control  vestetl 
in  the  parliament  of  Canada  with  respect  to  the  navigation  of  any  lands  covered  with 
water  embraced  in  such  grant. 

Section  5  provides  that  applications  for  grants  or  leases  of  the  beds  of  harbours 
shall  be  made  in  writing  to  the  Attorney  General. 

Section  8  appropriates  the  money  to  be  received  from  the  granting  of  water  lots, 
or  the  leasing  of  the  beds  of  any  harbours. 

Section  9  prohibits  any  person  to  use  or  cultivate  oysters  upon  any  harbour 
without  having  obtained  a  lease  of  the  lands  so  cultivated,  under  the  provisions  of 
this  Act. 

Section  10  enables  the  Governor  in  Council,  upon  application,  to  authorize  the 
leasing  of  a  fish-trap  or  fish-traps,  a  weir  or  weirs  on  any  part  of  the  coast  of  Nova 
Scotia. 

I  am  directed  to  state  that  all  these  provisions  appear  to  the  Minister  of  Justice 
objectionable.  The  sections  to  which  I  have  roforrod,  other  than  section  10,  seem  to 
expressly  authorize  or  impliedly  sanction,  thi'  authority  of  the  Lieutenant  Governor 
in  Council  to  grant  or  lease  the  beds  of  harbours,  and  appropriate  the  income  arising 
from  the  disposal  of  such  property,  but  inasmuch  as  these  harbours  have  been  held 
to  belong  to  the  Dominion  and  not  to  the  provinces,  the  legislation  in  question  can 
only  be  regarded  as  affecting  the  public  property  of  Canada,  and,  therefore,  ultra 
vires.  Section  10,  authorizing  the  leasing  of  fish-traps  or  weirs  on  any  part  of  the 
coast,  is,  in  the  minister's  opinion,  so  far  as  it  intends  to  sanction  the  use  of  fieh- 
traps  or  weirs,  ultra  vires  as  affecting  the  regulation  of  fisheries.  The  word  "  leasing," 
I  Buppose,  is  to  be  construed  as  licensing,  and  what  the  section  seems  really  to  intend 
is  to  enable  the  Lieutenant  Governor  in  Council  to  authorize  the  use  of  traps,  or  weirs, 
on  any  place  on  the  coast  to  be  specified.  This  he  certainly  oould  not  do  except  where 
consistent  with  Dominion  legislation.  As  to  leasing  the  bed  of  the  sea  within  the  three- 
mile  limit,  it  is  at  least  doubtful  whether  a  provincial  legislature  has  any  authority. 
It  seems  to  the  minister  at  present,  therefore,  that  this  Act  ought  to  be  disallowed, 
unless  it  be  amended  so  as  to  remove  the  objections  to  which  1  have  referred. 
I  have  the  honour  to  be,  sir,  your  obedient  servant, 

E.   L.    NEWCOMBE, 

Deputy  Minister  of  Justice. 
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The  A  ttornei/  General  lo  the  Mini.sfer  of  flusl ice.    '"     ' 

Hai.ikax.    N.S..    2r)tli    April.    1900. 

1)kar  Siu, — I  have  the  honour  of  acknowledging  ri'coipt  of  a  conuniiiiication  from 
Mi.  Newcoinbt",  the  Deputy  Minister  of  Justice,  dated  the  18th  inst.,  respecting  an 
Act  of  the  k'gislature  of  Nova  Scotia,  chapter  4,  Acts  of  1899,  entitled,  "  An  Act 
.eapecting  Foreshores  and  Beds  of  Rivers  and  Lakes." 

From  Ills  conmiunication  I  am  led  to  believe  that  in  your  view  these  are  phases 
of  the  Act  which  are  objectionable,  and  that  authority  is  assumed  by  the  provincial 
legislature  which  exceeds  the  powers  conferred  upon  it  by  the  British  North  America 
Act.  I  am  going  to  submit  considerations  which  induced  me  to  believe  that  in  framing 
the  Act  I  kept  strictly  within  the  powers  and  i)rerogatives  distinetl.v  conferred  upon 
provincial  legislatures.  As  to  whether  in  this  regard  I  am  right,  or  your  views  will 
ultimately  be  found  to  be  the  tnu^  ones,  is  a  question,  of  course,  which  may  be  fairly 
open  to  debate  and  difference  of  opinion,  and  can  only  be  adjusted  by  courts  of  the 
last  resort,  af  cer  the  matter  has  been  thoroughly  threshed  out  in  every  aspect. 

Hut  the  )iarticular  point  1  wish  to  call  your  attention  to  now  is  the  iiu'onvenience 
and  undi'sirability  of  determining  the  matter  at  issue  between  us  by  any  such  drastic 
step  as  disallowance.  This  .Vet  was  passed  more  than  a  year  ago  and  already  many 
lenses  have  been  issued  upon  the  faith  of  it,  of  oyster  beds  in  the  province.  Large 
sums  of  money  have  l)e.en  expended  by  the  lessees  in  improving  and  developing  tiic 
oyster  culture  of  these  beds,  and  valuable  prop(M"ty  riglits  have  thus  been  acquired, 
all  of  which  would  be  thrown  into  confusion  and  jeopardy  b.v  the  disallowance  of  the 
Act.  None  of  these  leases  exceeded  the  powers  conferred  upon  ua  by  the  British 
North  America  Act,  and  yet  these  lenses  are  issiied  under  and  by  virtue  of  this  par- 
ticular Act  of  the  legislature. 

In  regard  to  the  leasing  of  what  is  strictly  ("ailed  tishing  privileges,  such  as  the 
leasing  of  lobster  traps  and  weirs,  I  ma.v  state  that  by  an  arrangenu>nt  between  this 
department  and  the  Minister  of  Marine  and  Fisheries,  we  are  not  seeking  to  exercise 
any  such  i)owers  whatever.  All  lobster  traps  and  weirs  in  Nova  Scotia  are  still 
licensed  by  the  Department  of  Marine  and  Fisheries.  All  lobster  privileges  are  also 
disposexl  of  under  license  from  the  De])artment  of  Marine  and  Fisheries,  and  we  have 
not  attempted  to  interfere,  although  the  other  provincial  governments  are  disposed  to 
interfere,  with  the  absolute  and  unrestricted  fishing  privileges  of  the  Dominion  at 
large.  We  don't  want  control  of  the  fisheries.  We  want  the  responsibility  of  regu- 
lating and  protecting  the  fisheries  to  hi'  vested  in  the  Dominion  auth(iriti(>s,  as  repre- 
sented by  the  Department  of  Marine  and  Fisheries.  All  we  want  is  the  right  to  rent 
or  lease  our  land,  and  that  is  all  we  are  se(>king  by  this  legislation. 

I  am  disposixl  to  think  that  when  the  matter  is  reduced  to  its  ultimate  course  of 
reasoning,  and  the  highest  jiulicial  tribunals  come  to  d«'terniine  the  point,  it  will  he 
found  that  the  rights  of  the  jjrovinee  extend  unciuestionably  to  the  (exercise  of  owner- 
ship of  lands  covei-ed  with  water  surrounding  the  shores  of  all  the  provinces,  while 
the  control  of  navigation  and  of  the  fisherii-s  surrounding  those  shores  is  vested  in 
the  Dominion. 

I  regard  Il'olman  and  (Irecn  as  a  preposterous  decision,  and  one  wiiich  is  jiartl.v 
disposed  of  by  the  latest  de<!ision  of  the  .ludicial  (%)mmitteo  of  the  Privy  Council, 
and  when  (lie  nuitter  comes  to  be  threshed  out  more  fully  and  definitely,  the  very  last 
vestige  of  llolman  and  Clreen  will  be  torn  to  shreds. 

The  Domini(m  authorities  have  supreme  control  over  harbours  in  respect  of  navi- 
gation and  in  respect  to  the  ownership  of  all  improvements  which  go  to  make  up  the 
commercial  iihases  of  the  liarlxnu'  its(;lf,  but  the  land  underiu'ath  the  water  of  harbours 
is  mostly  un(|uesti(mably  the  i)roperty  of  the  i)rovineial  government,  and  that  will  ulti- 
mately be  found  to  be  the  inevitable  conclusion  which  judicial  authority  will  reach. 
The  land  belonging  to  the  foreshores  of  the  province  generally  is  admittedly  in  the 
province.  The  Dominion  legishilnre  has  gone  so  far  as  to  pass  an  .\<'t  declaring  it  is 
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in  the  province.  "No  wovious  contention  has  ever  been  made  that  it  was  not  in  tho 
province.  Tlie  only  serious  contention  that  has  been  made  is  that  the  beds  of  harbours 
are  in  the  Dominion.  I  tliink  it  will  hereafter  puzzle  the  erudition  of  the  judicial 
mind  to  determine  the  very  nice  question  as  to  whether  action  of  the  winds  and 
waves  has  ^ot  to  be  sufficiently  fierce  to  vest  the  foreshore  ir  the  province,  and  it  gets 
sufficiently  mild  and  calm  by  protecting  hills  to  become  a  .larbour  and  vested  in  the 
Dominion.  The  real  fact  of  the  case  is  that  the  water,  the  navigation  and  the  control 
and  regulation  of  fisheries  of  tiie  foreshores,  are  in  the  Dominion,  but  the  terra  firma. 
the  land  under  this  water  is  undoubtedly  an  exteiusion  of  the  property  in  the  land, 
which  the  British  Kortli  America  Act  vests  in  the  provinces. 

I  was  present  and  took  part  in  the  argument  of  the  fisheries  and  foreshores  case 
before  the  Judicial  Committee  of  the  Privy  Council,  and  T  was  extremely  careful 
when  draughting  tlie  Act  of  18!)f)  to  keep  absolutely  and  strictly  within  what  I  con- 
ceived honestly  to  be  a  fair  and  judicial  interpretation  of  provincial  rights,  and  all  I 
wish  to  say  at  the  present  moment  is,  that,  if  we  cannot  agree  between  us  as  to  what 
our  rights  are,  there  is  a  method  by  which  the  points  r,*,  issue  Ix'tween  us  can  be  justly 
and  judicially  determined,  but  it  is  not  a  proper  case  for  the  power  of  disallowance. 
This  would  be  little  less,  in  my  judgment,  in  the  present  insUnice,  thaii  a  disaster, 
an  injustice,  and  bordering  close  upon  an  arbitrary  act.  and  I  must,  therefore, 
strongly  protest  against  the  exercise  of  any  such  power.  I  do  not  see  my  way  clear 
at  present  to  recommend  any  substantial  changes  in  the  terms  of  the  Act.  I  am 
willing,  however,  to  submit  every  single  question  in  that  Act  to  judicial  determina- 
tion, and  1  will  conform  our  legislation  to  the  requirements  of  any  comi)et.ent 
judicial  tribunal. 

Yours  very  truly, 

J.  W.  LONOLEY. 


The  De.pufif  MinMer  of  Jmticc  lo  the  Aflornrii  (Irrn'ral. 

Depautmknt  oi'  JiisTiCK,  Ottawa,  2l8t  May,  1900. 

Suj,— Referring  to  your  letter  of  tlie  25th  ultimo,  it  was  distinctly  '.eld  by  the 
Supreme  Court  of  Canada  in  Ilolman  vs.  Green,  that  the  property  in  public  har- 
bours, including  the  Iwds  or  soil  thereof,  is  by  the  British  North  America  Act,  vested 
in  the  Dominion,. and  that  the  soil  ungranted  at  the  time  of  confederation  between 
high  and  low  watvr  nuxrk,  and  being  within  the  limits  of  such  harbours,  also  became 
by  the  express  unciualiKed  words  of  that  enactment,  vested  in  the  Dominion  as  part 
and  i)arcel  of  such  harbours. 

In  tlie  recent  decision  of  the  Judicial  Committee  of  the  Trivy  Council  tlieir 
Lordships  said:  "With  regard  to  public  harbours  their  Lordships  entertain  no  doubt 
that  whatever  is  properly  compvised  in  this  term  became  vested  in  the  Dominion  of 
Canada.  The  words  of  the  enactment  in  the  3rd  schedule  are  precise.  It  was  con- 
tended, on  behalf  of  the  provinces  that  only  those  parts  of  what  might  ordinarily 
fall  within  the  term  'harbour,'  on  which  public  works  had  been  executed,  became 
vested  in  the  Dominion,  and  tiuit  no  part  of  the  bed  of  the  sea  did  so.  Their  Lord- 
"ips  are  unable  to  adopt  this  view.  The  iSupreme  Court,  in  arriving  at  the  same 
nchision,  fouuded  their  <>pinion  on  a  previous  decision  in  tlie  same  court,  in  the 
,.se  of  Ilolman  vs.  Cree.i,  where  it  was  held  that  the  foreshore  between  high  and 
1,  water  mark  on  the  margin  of  the  harbour  became  the  property  of  the  Dominion 
Hti  part  of  the  harbour." 

The  only  qualification  ef  jlolman  vs.  (Jreen  by  the  Judicial  Committee  is  stated 
as  follows:— "Their  Lo-ds  lips  are  of  Opinion  that  it  does  not  follow  that  because 
the  foreshore  on  the  margin  of  a  harbour  is  Crown  property,  it  necessarily  forms 
part  of  the  harbour.     It  may  or  may  not  do  so,  accc.ording  to  circumstance?      If. 
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for  examilo,  it  had  actually  liecn  used  for  harbour  ))uri)os(?s,  it  would,  no  doubt  form 
part  of  tlie  harbour;  but  there  are  other  eases  in  which,  in  their  TA>rdsliip's  opinion, 
it  would  be  equally  clear  that  it  did  not  form  ]>nrt  of  it." 

This  qualification,  however,  is  of  no  conse(]uence  so  far  as  conct-rns  the  present 
statute  respecting  foreshores  and  beds  of  rivers  and  lakes,  which  i)rofesses  to  autho- 
rize the  Lieutenant  (Jovernor  in  Coiincil  to  issue  grants  of  the  foreshores  and  bods 
of  harbours  generally.  It  is'true  that  in  this  Act  the  word  "  harbours"  is  not  quali- 
fied l)y  the  word  ''  public  "  as  in  the  case  of  the  British  North  America  Act,  but  the 
minister  apprehends  that  the  word  "  harbours "  as  used  in  the  Nova  Scotia  statute 
cannot  be  interpreted  so  as  not  to  include  public  harbours,  and,  therefore,  what  this 
Act  professes  to  do  is  to  authorize  the  Lieutenant  Governor  of  Nova  Scotia  in  Coun- 
cil to  grant  the  foreshores  and  beds  of  harbours  which  the  British  North  America 
Act,  as  construed  by  both  the  Supreme  Court  of  C!anada  and  the  Judicial  Committee, 
has  declared  to  be  vested  in  the  government  of  Canada. 

The  reference  in  the  fisheries  case,  to  which  the  provinces  were  parties,  was  made 
for  the  express  purpose,  among  others,  of  determining  the  title  to  the  beds  of  hai'bours. 
Nova  Scotia  and  some  of  the  other  provinces  having  questioned  the  propriety  of  the 
decision  in  Tlolman  xs,.  Green.  The  decision  reached  upon  that  point  has  distinctly 
e.xeli.ded  from  the  range  of  provincial  legislation,  the  enactment  of  the  provisions  in 
(juestion.  There  is  no  further  Court  of  Appeal,  and  it  is  extremely  unlikidy  that  the 
Judicial  Committee  would  upon  further  hearing  modif.y  its  opinion  a^  pronounced  in 
the  fisheries  ease.     Therefore  the  minister  setw  no  alternative  but  disallowance. 

Tt  does  not,  in  the  opinion  of  the  minister,  follow  that  if  the  Act  be  disallowed, 
grants  or  leases  made  in  pursuance  of  such  provisions  thereof  as  are  intra  vires  would 
therefore  become  inoperative.  vSo  far  a^s  the  provincial  government  has  dealt  with  the 
beds  or  foreshores  of  public  harbours,  the  conveyances  are  of  no  avail  as  matters  stand, 
and  disallowance  as  to  them  would  be  harmless.  The  importance  of  the  matter  is  that 
the  legislature  of  Nova  Scotia  has  enacted  a  statute  authorizing  the  Lieutenant 
Governor  to  deal  with  the  public  property  of  Canada,  and  you  do  not  see  your  way 
clear  to  recommend  any  substantial  change  in  the  terms  of  the  Act.  Under  such 
circumstancefi  the  minister  presumes  that  in  the  event  of  disallowance,  the  legislature 
would  take  any  steps  which  might  be  necessary  to  confirm  proceedings  lawfully  taken 
under  other  portions  of  the  statute  which  were  competent  to  the  legislature,  and  those 
holding  vested  rights  mu.st,  in  the  minister's  opinion,  look  to  the  provincial  authorities 
for  such  confirmatory  provisions  as  may  bo  necessary  or  expedient. 

The  section  with  regard  to  licensing  fish-traps,  &c.,  seems,  in  the  view  of  the 
minister,  to  cover  a  good  deal  more  than  what  was  intended,  as  stated  in  your  letter. 
If  you  merely  intend  to  authorize  the  Governor  in  Council  to  grant  leases  of  fisheries 
or  fishing  privileges  belonging  to  the  province,  wby  not  so  express  the  matter  plainly? 
It  is  the  construction  of  the  section  according  to  its  letter  which,  of  course,  would 
govern,  and  not  the  pri'sent  intention  of  your  government  in  administering  it.  The 
section  is  objectionable  for  t./o  reasons,  first,  because  it  may  be  construed  to  authorize 
the  Lieutenant  Governor  in  Council  to  license  the  use  of  traps  and  weirs,  fishing  by 
means  of  which  may  have  been  lawfull.y  prohibited  by  parliament,  and,  secondly, 
because  it  may  be  held  to  authorize  the  leasing  of  fishing  stations  upon  the  open  coast 
within  the  three-mile  limit.  The  latter  objection  is,  no  doubt,  a  debatable  one,  but  it 
i.-:,  in  the  minister's  opinion,  the  only  objection  stated  to  this  Act  wbich  is  open  to 
serious  doubt. 

I  have  the  lionour  to  be,  sir,  your  obedient  servant, 

E.  L.  NEWCOMBE,  . 

Deputy  Minister  of  Justice. 


32281—211 


308  NOVA  SCOTIA 

77ir  Atfornry  General  to  thr  Deputy  Minister  of  Justice. 

Ralifax    JJjS.    26th  May,  1900. 

Dear  Sih,— I  must  confess  that  I  have  read  your' letter  of  the  21st  inst.,  with  very 
great  surprise  and  very  profound  regret.  That  any  minister  sTiould  undertake  to 
adviee  His  Excellency  the  Governor  General  to  disallow,  for  the  mere  reason  of  differ- 
ing views  on  the  subject  of  its  constitutionality,  an  Act  eo  important  in  its  character 
and  so  vital  in  its  operations  as  that  now  under  consideration,  seems  to  me  unusual 
and  open  to  (juostion. 

That  the  responsibility  of  any  of  the  difficulties  and  complications  of  such  a  step 
shall  not  attach  to  the  provincial  government  of  Nova  Scotia,  I  am  going  to  propose 
concessions,  which,  while  not  commending  themselves  to  my  judgment  as  being  imposed 
by  the  British  North  America  Act,  yet  being  of  no  immediate  practical  concern,  had 
better  be  abandoned  as  far  as  the  province  is  concerned,  than  to  be  subjected  to  the 
evils  which  might  arise  from  disallowing  an  Act,  on  the  faith  of  which  some  hundreds 
of  people  have  invested  money  and  are  carrying^  on  an  important  enterprise. 

The  concessions  I  propose  are  as  follows: 

1st.  To  repeal  absolutely  the  clause  relating  to  fi^h  traps  and  weirs,  about  which 
we  care  nothing,  and  which  we  do  not  propose,  under  existing  ciroumstances,  to  put 
into  execution. 

2nd.  To  define  by  special  Act  the  word  "harbours"  and  to  declare  that  the  Act 
ia  not  intended  to  apply  to  public  harbours  or  to  harbours  upon  which  improvements 
have  been  made.  To  leave  out  harbours  altogether  would  be  to  abandon  the  Act 
because  all  our  oyster  beds  are  located  in  placed  which  might  very  well  be  designated 
a3  harbours.  Every  arm  of  the  sea  is  a  harbour  in  the  larger  sense,  and  I  am  sure 
that  the  Judicial  Committee  of  the  Privy  Council  will  never  give  any  such  interpreta- 
tion to  the  words  "  public  harfbours  "  as  found  in  the  schedule  of  the  British  North 
America  Act  as  to  have  them  include  every  place  of  shelter  along  coasts. 

It  seems  to  me  that,  in  undertaking  to  introduce  and  carry  legislation  in  th'-' 
direction  indicated  above,  further  action  on  the  part  of  the  federal  authorities  should 
be  suspended. 

Yours  very  truly, 

J.  W.  LONGLEY. 


The  Deputy  Minister  of  Justice  to  the  Attorney  Oeneral. 

Departmknt  ok  Justice,  Ottawa,  2nd  June,  1900. 

Suj, — I  have  the  honour  to  acknowledge  receipt  of  your  letter  of  26th  ultimo. 

I  am  directed  to  state  that  che  Minister  does  not  consider  the  remarks  contained 
in  the  first  paragraph  of  your  letter  can  properly  apply  to  the  present  situation. 
There  was  and  perhaps  still  is  difference  of  opinion  as  to  what,  independently  of 
judicial  interpretation,  was  intended  by  the  expreasion  "  public  harbours  "  as  used  in 
the  third  sciiedule  of  the  British  North  America  Act;  but,  while  those  holding  views 
different  from  the  ones  which  were  contended  for  by  the  Dominion  government,  and 
ultimately  upheld  by  the  Judicial  Cammitte(»,  may  not  bo  satisfied  with  the  propriety 
of  the  decbion,  yet  the  law  must  be  administered  subject  to  the  interpretation  of  the 
courts,  and  it  cannot,  in  the  opinion  of  the  minister,  be  seriously  urged  that  the 
Judicial  Committee  has  not  elearly  determined  that  public  harbours,  including  the 
beds  thereof,  became,  under  the  B'ritish  North  America  Act,  vested  in  the  government 
of  Canada.  That  being  so,  it  seems  to  the  minister  the  undoubted  duty  of  this 
government  to  retain  the  administration  of  the  property  in  its  own  hands,  and,  the 
courts  already  having  pronounced  uj)on  the  subject,  there  seems  no  remedy  in  the 
present  case  but  repeal  or  disallowance. 


1899 


309 


fth  very 
(take  to 
diflFer- 
Mracter 
inusual 

a  stej) 
[propose 
Imposed 
|rn,  had 

to  the 
liindrods 


As  to  tlio  uiiiondinents  which  you  propose,  I  am  to  state  as  follows: — 
If  these  were  proposed  in  the  form  hereinafter  suggested  as  an  undertaking  l)y 
your  executive  council,  the  mipister  would  submit  to  His  Excellency  in  Council  the 
propriety  of  allowing  the  Act  to  reman  subject  to  such  undertakng  for  its  amend- 
ment. You  propose  to  define  by  special  Act  the  word  "  harl  jurs,"  but  the  minister 
considers  that  it  would  be  better  not  to  undertake  any  such  definition,  as  the  question 
as  to  what  is  or  is  not  a  public  harbour  may  be  ''Ifficult  to  determine,  and  there  would 
very  likely  be  diflFerence  as  to  the  scope  of  the  definition.  The  amendment  which 
your  government  should  undertake  to  have  enacted  ought,  in  the  minister's  opinion, 
to  be  confined  to  the  repeal  of  section  10  with  regard  to  the  licensing  of  fish-traps  and 
weirs  and  the  adding  of  a  declaratory  section  to  th(i  effect  that  flic  Act  in  question 
was  not  and  is  not  intended,  to  have  any  application  to  public  harhonrs  within  the 
meaning  of  that  expression  as  used  in  the  3rd  schedule  of  the  British  North  America 
Act.  Such  an  amendment  would,  of  course,  leave  the  question  quite  open  to  the 
courts  with  regard  to  any  particular  harbour  as  to  whether  it  is  a  public  harbour  or 
not.  If  a  public  harbour  within  the  meaning  of  the  British  Nortli  America  Act,  it 
would  be  Dominion  property  and  not  within  the  applicaticm  of  the  statute.  Other- 
wise T  presume  the  statute  would  operate.  If  your  government  is  satisfied  to  give 
such  an  undertaking,  will  you  be  good  enough  to  have  a  minute  passed  and  a  despatch 
sent  forward  through  the  usual  channels,  after  which  the  minister  will  report  to  His 
Excellency.  As  the  period  for  disallowance  is  drawing  to  a  close,  this  mattt^r  will 
not  permit  of  very  much  delay. 

T  have  the  honour  to  be,  sir,  your  obedient  servant, 

E.  L.  NEWCOMBE. 

Deputy  itinisfer  of  Juslicr. 


The  Attorney  General  lo  the  Deputy  Minister  of  .Justice 

Halifax,  N.S.,  llth  June,  190<». 

Dkau  Sui. — In  answer  to  yours  of  the  2nd  instant,  I  have  to  say  that,  so  far  as  I 
can  interpret  your  letter,  there  will  be  no  difficulty  in  obtaining  an  Order  in  Council 
agreeing  to  introtluee  further  legislation  in  the  direction  suggested  and  it  will  be 
attended  to  at  onoe.  T  send  this  letter  in  order  that  you  may  be  quite  easy  on  the 
matter. 

Yours  vei-y  truly, 

.1.  W.  LONGLKY. 


The  Deputy  Minister  of  Justice  lo  the  Attorney  Genenil 

Dki'aut>ient.ok  Justice,  Ottawa,  26th  June,  190<1. 

Sill, — Kef  erring  to  previous  correspondence  with  resiwet  to  Cii.  i  of  the  Nova 
Scotia  statutes,  1899,  and  particularly  to  your  letter  of  llth  instant,  I  am  informed 
at  the  state  department  that  no  despatch  has  yet  been  received  undertaking  to  promote 
the  amendments  suggested  in  my  letter  of  2nd  instant.  Would  you  be  good  enough 
to  see  that  this  is  done  at  once  as  the  period  within  which  His  Exeelleney  has  jurisdic- 
fion  is  drawing  to  a  close. 

1  have  the  honour  to  be,  sir,  your  obedient  servant, 

E.  L.  NEWCOMBE, 

Deputy  Miniater  of  .Jnstive. 
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The  Attorney  General  to  the  Depntii  Minister  of  Justice 


Halifax,  N.S.,  26th  June,  1900. 

Dkar  Sii!, — T  bog  to  inclose  certifietl  copy  of  a  minute  of  council  adopted  upon  a 
report  of  mine  in  relation  to  proposed  amendments  to  the  Act  respecting  the  leasing 
of  foreshores  and  the  beds  of  harbours,  Cli.  4  of  the  Acts  of  1899.  This,  I  think, 
covers  the  suggestions  made  in  your  former  communication  to  me. 

Yours  very  truly, 

J.  W.  LONGLEY. 


C'oi'Y  of  (1/1  Order  of  the  Executive  Council  of  Nova  Scotia,  passed  at  Halifax  on  the 
19th  day  of  June,  A.D.  1900,  and  approved  hy  His  Honour  the  Lieutenant  Governor. 

Upon  reading  the  report  of  the  Attorney  General,  dated  11th  June,  1900,  it  is 
recommended  tliat  an  Act  be  submitted  to  the  legislature  at  the  next  ensuing  session 
providing  for  the  amendment  of  Cli.  4  of  the  Acts  of  1899,  as  follows: — 

Ist.    That  section  10  of  such  Act  be  repealed. 

2nd.  Tbat  a  clause  be  added  declaring  that  the  Act  was  not  and  is  not  intended 
to  have  any  application  to  public  harbours  within  the  meaning  of  that  expression  as 
usod  in  'the  third  schedule  of  the  British  North  America  Act. 

T  lioi'(>l)y  certify  tluit  tbe  foregoing  is  a  true  copy. 

E.    C.    FAIRBANKS, 

Clerk  of  Executive  Council. 
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The  Deputy  Minister  of  Justice  to  the  Attorney  General 

DKrARTMKNT  OK  JusTicK,  Ottawa,  28th  Juuo,  1900. 

Sir, — 1  iiave  the  honour  to  acknowledge  receipt  of  your  letter  of  26th  instant, 
inclosing  certified  copy  of  an  order  of  the  Executive  Council  of  Novn  Scotia  with 
reference  to  the  amendment  of  Ch.  4  of  the  Acts  of  1890,  which  is  quite  satisfactory. 

The  minister  will  immediately  make  his  report  to  Council  upon  the  subject  and 
a  copy  of  the  niinutc;  will  be  forwarded  to  you  as  soon  as  approve<l. 

1  have  the  honour  to  be.  sir,  your  obedient  servant, 

E.  L.   NEWCOMBE, 

Deputy  Minister  of  Justice. 


Senator  McDonald  to  the  Minister  of  Justice 

Ottawa,  5th  March.  1900. 

Dear  Sir. — I  wrote  you  on  the  third  instant  calling  your  attention  to  chapter  84 
of  the  Acts  of  1899  for  the  province  of  Nova  Scotia  and  the  injury  it  inflicts  upon 
those  to  whom  it  applies. 

To-day  I  inclose  you  a  copy  of  a  iM'tition  to  the  local  legislature  of  Nova  Scotia 
from  the  same. 

The  inclo.eed  resolution  of  the  town  council  of  Sydney  is  the  only  authority  on 
record  on  which  chapter  84  of  the  Acts  of  1899  was  founds  2.5th  January,  1899. 

The  following  resolution  was  moved  by  Councillor  Oreenwell,  seconded  by  Coun- 
cillor N.  E.  Mnggah,  and  passed  unanimously,  viz: — 
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"  Resolved,  that  the  town  council  of  Sydney  does  hereby  call  a  public  meeting  of 
tlie  ratepayers  ot  the  town  of  Sydney  for  the  purpose  of  submitting  to  them  a  resolu- 
tion authorizing  the  'procuring  of  nn  Act  to  enable  the  town  to  borrow  a  sum  not 
fxcceding  $50,000  for  the  i)urpose  of  i)rovidinp:  a  free  water  supply  and  site  for  any 
nianufacturinff  company  wliich  shall  within  two  years  from  January,  1898,  locate  its 
wdrks  within  the  town  limits,  such  comiwny  to  exixMid  not  less  than  $200,000  on  such 
works  and  to  employ  not  less  than  250  men,  and  also  to  authorize  o  legislation  per- 
mitting the  exemption  from  taxation  in  periwtiiity  of  sueh  site  and  the  plant  erected 
thereon,  and  also  all  ships,  barges,  tugs  and  steamers  used  in  connection  with  such 
rnterprise,  and  also  to  procure  all  necessary  legislation  to  enaMe  the  town  to  carry  out 
tlie  foregoing  resolution." 

The  town  meeting  endorsed  the  above  and  thereupon  application  was  made  to  the 
legii<lature  which   resulted  in    chapter  84,  Acts  1899. 

The  following  extract  from  the  deed  of  the  lands  given  by  the  town  of  Sydney  to 
the  Dominion  Iron  and  Steel  Company  ("  the  said  town  of  Sydney  reserving  the  right 
to  remove  all  buildings,  structures  and  fixtures  now  on  or  upon  the  granted  prem- 
ises ")  shows  the  injustice  of  the  legislation  complained  of.  This  practically  confis- 
cates to  the  town  the  buildings  upon  the  lands  expropriated.  The  town  has  lately  sold 
the  said  buildings  to  the  Dominion  Iron  and  Steel  Company  for  $15,000. 

In  my  own  case  I  owned  20  acres  of  land  with  good  buildings  and  fronting  five 
chaiut!  on  the  wateiv  of  Sydney  harbour  at  Muggali'.s  creek,  the  buildings  alone, 
including  plumbing  iwul  he^iting  apparatus,  were  valued  by  two  competent  builders 
and  contractors  at  $6,500. 

Land  in  similar  situations  has  been  selling  since  for  over  one  thousand  dollars 
an  acre. 

It  will  be  seen  from  the  above  that  my  houses  have  been  reserved  to  the  town 
and  since  sold  to  the  Dominion  Iron  and  Steel  Company.  Thus  I  am  deprived  of  all 
my  real  estate  in  'Sydney  and  my  own  buildings  go  to  the  town  to  pay  the  town  debts 
— my  own  houses  are  used  to  pay  me  for  the  land  which  the  town  expropriated  from 
nie. 

The  amount  awarded  me  was  only  $3,450  and  as  yet  not  a  dollar  was  tendered  to 
me  while  my  land  and  hous<\s  were  forcibly  taken  possession  of. 

Surely   the  Aft  complained  of  should  be  amended  if  not  disallowed. 

I   remain,   dear   sir,  yours   respectfully, 

WILLIAM  McDonald. 


COHV    OK    I'KTITIOX 


To  the  llonour'ahlc  the  Lieutenant  d'oreinot;  Lvfilslatlce  Council  and  Assseinblp  of  the 
Proviiup  of  Nova  Scotia: 

The  petition  of  the  undersigned  residents  of  the  town  of  Sydney  and  late  owners 
of  lands  expropriated  for  the  Dominion  Iron  and  Steel  Company, 


Respectfully  Siiowkth : 

1.  That  by  an  Act  passed  on  the  Thirtieth  day  of  March,  A.D.  1899  (Acts  of 
Nova  Scotia,  1899,  chapter  81),  the  town  of  Sydney  was  authorized  to  expropriate 
certain  lands,  situate^  in  the  town  of  'Sydney,  to  provide  a  site  or  location  for  the 
works  of  the  Dominion  Iron  and  Steel  Company. 

2.  Under  such  authority  a  large  number  of  lots  of  land  were  expropriated  and 
handed  over  to  said  Steel  Company. 

3.  The  Act  above  cited  provided  that  the  values  of  the  expropriated  lands  should 
be  fixed  by  a  board  of  arbitrators,  whose  findings  should  be  final  and  conclusive,  and 
the  amounts  when  so  fixed  should  be  paid  by  the  town  of  Sydney. 
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4.  A  larpe  number  of  persons,  whuse  lands  have  been  expropriated,  complain  that 
the  amounts  awarded  to  tiiem  were  exceed inirly  unjust  and  unfair  and  far  below  the 
actual  cash  \Milue  of  such  land?:,  and  also  far  below  the  actual  eellinp:  price  of  lands 
sitnilarly  situate  witiiin  the  town  of  Sydney. 

5.  In  many  instances — includinfjr  n  number  of  your  iietitioners — the  landa  expro- 
priated were  occupied  for  ])urposos  of  residence,  and  houses,  barns  and  buildings  bad 
been  erected  theretm.  and  such  owners,  being  ousted  from  their  homesteads,  were 
oonipelled  to  purchase  other  hauls  and  erect  new  buildings. 

As  soon  ,as  it  was  definitely  vsettled  that  the  works  of  the  said  Iron  and  Steet . 
Company  were  to  be  placed  in  Sydney,  and  long  previous  to  the  time  when  said 
awards  were  nuide,  the  price  of  lands  within  the  town  and  in  the  vicinity  had  risen 
more  than  one  hundred  per  cent;  and,  as  the  result  of  such  rise  in  values,  the  parties 
whose  residences  had  been  expropriated  were  utterly  unable,  with  the  aniounte  awarded 
to  them,  to  re-establish  themselves  in  similar  circumstanciw  and  convenience;  and 
the  loss  and  damage  sustained  in  these  cases  was  very  serious. 

That  a  large  body  of  the  citizens  and  taxpayers  of  the  town  of  Sydney  recogr* 
the  injustice  that  has  been  inflicted  uinm  the  complainants  and  are  anxious  that  all 
just  causes  of  complaint  should  be  removed. 

Th«!  town  of  Sydney,  since  the  exprojiriation  and  since  the  making  of  said  awards, 
has  received  froiu  the  Dominion  Iron  and  Steel  ("ompany  the  sum  of  fifteen  thousand 
dollars  in  comiM-nsation,  it  is  alleged,  for  t)u»  buildings  remaining  on  the  expropriated 
lands. 

On  thi?  i;>th  day  of  November,  IS!)!),  the  town  council  of  Sydney  passed  the 
following  resolution: 

"  Whereas,  the  Town  Council  learns  that  it  is  clainu>d  there  arc  a  number 
of  the  awards  made  by  the  Apju-aisers,  under  chapter  84  of  the  Acts  of  Nova 
Scotia,  1890,  which  on  tbeir  fac'c  seem  inequitable; 

"And  Whereas,  it  was  always  the  desire  of  the  Town  Coun<'il  and  the 
liitepayers  of  Sydney  to  sec  tluit  justice  be  done  to  all  iiersons  whose  lands  were 
exi)ropriated,  and  should  be  fairly  and  liberally  c<uupensated  therefor; 

"  And  Whereas,  it  is  desirable,  in  the  town's  best  interest,  that  due  inquiry 
should  be  made  as  to  such  inequitable  awards,  to  the  end  that  if  such  saib- 
stantial  injustice  has  been  done,  the  same  should,  if  possible,  be  removed; 

"  Therefore  Resolved,  that  this  coimcil  would  respectfully  ask  the 
Lieutenant  Governor,  under  the  provisions  of  chapter  120  of  the  Reviscnl 
Statutes  of  Nova  Scotia,  to  be  pleased  to  appoint  this  council  a  commission,  to 
which  shall  be  intrusted  the  duty  of  inquiring  into  m.i'  ;'eportiug  upon  the  said 
awards,  in  order  that,  if  the  necessities  of  the  case  rcijuiri  the  necessary  legis 
lative  action  may  be  taken." 

Yo„/  petitioners  beg  to  state  the  following  facts  a-  ;  .vi.'uples  of  the  grievances 
complained  of: 

1.  The  owner  of  sixteen  acres  of  land,  wuh  five  dwelling  houses  and  other  build- 
ings, was  awarded  the  sum  of  $2,400. 

2.  The  owner  of  57  acres  of  land,  without  buildings,  was  awarded  $7  per  acre; 
whereas,  at  the  time  of  such  award  nor  vsince,  eould  one  acre  of  land  be  purchased 
within  the  liri'its  of  the  town  of  Sydney  for  twenty  times  the  amount  of  above  valua- 
tion. 

;{.  The  owner  of  two  acres  of  land,  with  dwelling  house  erected  at  a  cost  of  $S00, 
was  awarded  $Cr)0. 

4.  The  owner  of  lO:,'  acres,  with  dwelling  house,  stable  and  outhouses,  received 
$2,500.  Two  and  one-half  acres  of  above  land  were  cultivated,  with  garden  and 
orchard,  balance  w.is  leased  for  a  long  time  previously  for  iJasturage  at  a  rental  of 
$110  per  year. 
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.").  'riio  owniT  i)f  two  ain't's,  with  a  good  liuusc  thuroon,  was  only  able,  witli  tho 
amount  awardtKl,  to  purchase  a  small  lot  in  a  similar  locality — iO  x  KXJ  feet — and 
erect  a  small  house.  As  a  result  of  the  expropriation  and  award,  this  owner  was 
reduced  from  the  ownership  of  two  aeres  to  a  lot  40  x  100.  Actual  loss  being  the  price 
of  present  lot  multiplied  by  22. 

The  owner  of  45  acres  of  improved  farm  land,  with  water  frontage,  and  having 
ilwelling  house,  barns  and  outhouses,  was  awarded  $4,500. 

In  a  large  number  of  cases  the  entire  homestead  and  real  estate  of  the  complain- 
ants was  exproi'-iatitl,  and  con8e(]uently  were  not  beneficially  affected  by  the  rise  in 
value  of  real  est.  te  outside  the  expropriated  districts. 

Your  petitioners  therefore  pray  that  such  legislation  may  be  made  in  the  premises 
as  will  enable  the  parties  aggrieve<l  lo  have  an  investigation  of  their  claims  bei'^rc  a 
competent  tribunal,  and  such  further  enactments  as  may  be  necessary  for  the  carry- 
ing out  and  satisfaction  of  any  findings  in  their  favour.  ^  . 

UatiMl  at  Sydney,  February  20,  1900. 


'J'hv  J)('iiiilii  Minister  o)  J iislicc  to  the  Athonii'i/   (IcniTul. 

Dei'Aktmknt    ok   Justice,    Ottawa,    7th    March,    1900, 

SiK. — I  am  directed  to  inclose  herewith  cop.v  of  a  letter,  dated  .'itli  instant  which 
the  Minister  of  Justice  has  re':' ived  from  the  Hon.  AVm.  McDonald,  also  copy  of  a 
petition  addressed  to  the  Lieuttmant  Governor  and  legislative  council  and  assembly 
(jf  the  province  of  Nova  Scotia,  which  accomj)anied  Mr.  ^fcDonald's  letter,  and 
which  has  been  submitted  to  the  Minister  of  Justice,  as  I  understjind,  as  a  statement 
of  facts  upon  which  Mr.  McDonald  relies  in  addition  to  those  set  forth  in  his  letter. 

You  will  observe  that  Mr.  McDonald  seeks  disallowance  of  the  Act  unless  suitable 
amendments  are  made. 

Mr.  McDonald  complains  that  the  Act  is  unjust  in  principle,  and  that  t\u'  awards 
made  under  it  have  been,  in  his  own  ease  and  othei's,  manifestly  i'  adecpuite,  yet 
there  is  no  appeal  or  method  provided  b,v  the  Act  for  reviewing  the  awards. 

Before  considering  the  propriety  of  disallowance  upon  the  ground  urged  by  Mr. 
McDonald,  the  minister  would  be  glad  to  have  your  obsei-vntions  upon  the  matter, 
and  he  would  be  glad  to  know  whether  it  is  proposed  to  amend  the  statute  at  the 
prestmt  sitting  of  th(v  legislature  so  as  to  provide  for  appeal,  or  for  further  considera- 
tion of  the  award. 

T  have  the  hc.inour  to  be,  sir,  your  obedient  servant, 

E.    L.    NEWCOMBE, 

Di>pnf}i    Minister    of    Ju.tHcr. 


Ha 


Petition  of  the  citizens  of  Si/ilneii  in  the  County  of  Cape  Breton  and  Province  of  Nova 
f^cotia  to  the  Honourahle,  the  Minister  of  Justice  of  Ccnndn. 


To  the.  Uonotirahle  Her  Majesty's  Attorney  (leneral  and  Minister  of  Jusiice,  Depart- 
mcnt  of  Justice,  Ottawa.  Canada: 

The  |M>tition  of  the  citizens  of  Sydney  in  the  county  of  Cape  Breton  and  pro- 
vince of  Nova  Scotia,  respectfull.v  sheweth: 

That  by  Chap.  84  of  the  Acts  of  the  province  of  Nova  Scotia  for  tlu;  year  1899, 
the  town  council  of  Sydney  aforesaid  was  authorized  and  emi)owered  to  expropriate 
and  take  the  lands,  and  lands  covered  with  water,  belonging  to  certain  of  jour  peti- 
tioners at  and  near  Sydney  aforesaid,  for  the  allej  d  purpose  of  providing  a  free  site 
for  a  company  to  smelt  and  manufacture  thereon  iron  and  steel ; 
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That  tho  town  council  of  Sydney,  under  said  Chap.  84  of  the  Acts  of  the  proviuco 
of  Nova  Scotia  for  the  year  1899,  did  expropriate  and  take  hmds  belonging  to  certain 
of  your  petitioners  without  making  duo  or  adeiiuate  recompense  therefor,  and  did, 
for  the  alleged  purpose  of  providing  a  site  for  an  iron  and  steel  manumcturing  com- 
l)any,  take  and  expropriate  more  and  greater  areas  of  lands  than  \t'ere  necessary  for 
the  purposes  ■>'  any  su'jii  company ;  and  also,  under  pretext  of  taking  and  expro- 
priating landti  and  lands  covered  with  water  as  authorized  by  said  Act,  did  take  and 
expropriate  lan'ls  covered  with  tidal  and  navigable  waters  at  Sydney  aforesaid  for 
the  alleged  purposes  of  said  company;  and  did  take,  expropriate  and  transfer  to  tho 
Dominion  Iron  and  Steel  (Jompany,  Limited,  tidal  and  navigable  waters  and  lands 
<?overed  by  such  waters  at  Mnggah's  Creek,  at  Sydney  aforesaid,  and  said  town  council 
did  so,  recklessly,  unnecessarily,  and  iniprovidently ; 

That  in  th(^  ojiinion  of  your  petitioners  the  tribunal  created  by  said  Chap.  84  ol 
the  Acts  of  Xovii  Scotia  for  1899,  to  appraise  the  compensation  to  be  paid  the  owners 
of  lands  and  lands  covered  with  water  taken  and  expropriated  as  aforesaid  was  insuffi- 
cient and  inadecpiate,  being  merely  three  appraisers  not  Vinder  oath;  and  there  being 
no  appeal  whatsoever  ))rovided  from  the  said  tribunal,  the  method  of  determining 
the  compensation  aforesaid  was  ill-advised  and  ini^xpedient,  and  contrary  to  your 
petitioners'  ideas  of  British  justice  and  fair-play. 

That  already  hardships,  wrong  and  gross  injustice  havi^  resulted  to  a  considerable 
number  of  tlu\  citizens  of  Sydney  from  the  operation  of  the  said  Act,  which  can  only 
bo  remedied  by  the  repeal,  oi  the  disallowance,  or  the  radical  alteration  and  amend- 
ment of  said  Act; 

That  your  petitioners  earnestly  desire  and  rexiuest  and  humbly  implore  that  the 
Honourable  Her  Majesty's  Attorney  General  and  Minister  of  Justice  aforesaid  shall 
forthwith  advise  Ilis  Excellency  the  Governor  General  of  Canada  to  disallow  the 
said  Act,  namely:  the  said  Chap.  84  of  the  Acts  of  the  province  of  Nova  Scotia  for. 
the  year  1899,  on  the  ground  that  the  said  Act  is,  ai  least  in  part,  unconstitutional 
and  invalid,  being  uUnt  vires  and  beyond  the  jurisdiction  of  any  provincial  legisla- 
ture in  Canada;  and  also  that  the  said  Act  is  contrary  to  e(iuity  and  natural  law, 
being  of  an  arbitrary  and  unjust  character,  and  calculated  to  work  wrojig  and  injus- 
tice if  permitted  1o  remain  in  force. 

Aiid  your  petitioners,  as  in  duty  hound,  will  ever  pray. 


HUGH  McDonald,  Contractor. 

FRANK  I).  Ml  DONALD. 

ANGUS  J.  MACLEOD. 

B.  McLEOD. 

ALMON  AXDJIEWS. 

J.  W.  McniARMAll),  Hotel  I'lo).. 

J.  ]\[(  l-'ADDEN. 

n.  Tt)WNSENl).  .!.!•. 


rnnjp  bagnett. 

V.  H.  HARRINGTON.  M"rch.int. 
HUGH  MoKENNA. 
HECTOR  MORRLSON. 
LAUCHLIN  Mc.  QUARRIK. 
J.  A.  MACLEAN,  Merchant. 
RICHARD  AND1{EWS. 


Man'h  V2,  lU'K.t. 


Senator  Mmdunuld  In  llir  .\fi)ii.slrr  of  .lu.ilici.'. 


TiiK    Sknatk,    Ottawa,    'Jtith    .March,    1»(M). 

My  Dkah  Silt, — The  inclosed  letter  respecting  'hap.  84  of  the  Ads  .,f  the 
Nova  Scotia  legislature  for  1899,  I  have  just  reeeive<l  and  1  send  it  for  y"-.  perusal. 

The  amendments  which  the  governnnnit  of  Nova  Scotia  propose  to  make  to  Chap. 
84  are  not  at  all  satisfactory  to  the  parties  complaining.  The  amendments  simply 
propose  to  enable  the  town  of  Sydney  to  divide  $1.''>,0<)()  which  they  received  for  build- 
iiicp  on  the  expropriate*!  lanils  amcmg  the  owners  of  hinds  expropriated. 
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The  honest  owners  of  these  buildings  euuld  have  sold  their  houses  to  the  Dominion 
Iron  and  iStecl  Conipiiny  themselves  and  to  better  aUvantago.  The  Dominion  Iron 
and  Steel  C^ompany  want  all  these  buildings  and  would,  I  have  no  doubt,  pay  about  the 
value  for  them. 

The  whole  Aet  should  be  disallowed. 

1  remain,  faithfully  yours, 

WM.  McDonald.   . 


Mr.  A.  (1.  MacKchcH  io   Senaltir  MacdonaJd. 

Sydney,  Cai'K  Bukton,  X.S..  mth  March,  19()0, 

Dkar  Sih, — 1  take  the  liberty  of  directing  your  attention  to  the  necessity  that 
exists  for  interference  by  the  Hon.  .Minister  of  Justice,  as  regards  Chap.  84  of  the 
Acts  of  the  province  of  Nova  Scotia  for  1899.  The  Act  I  refer  to  is  thit  under  which 
the  town  of  Sydney,  for  the  alleged  purposes  of  the  Dominion  Iron  and  Steel  Com- 
pany, expropriated  not  only  some  hundreds  of  acres  of  land,  btit  also  a  considerable 
portion  of  navigable  waters  of  Sydney  Harbour  and  the  lands  covered  with  such  waters. 
You  will  remember  that  the  town  of  Sydue.v  is  situate  on  a  peninsula,  one  side  of  it 
bounded  by  the  lower  part  or  mouth  of  Sydney  river,  or  Spanish  river,  as  it  is  called 
on  old  maps,  and  on  the  other  side  by  a  navigable  channel  of  salt  water,  nowadays 
generally  called  Muggah's  creek,  but  which  on  the  old  map  is  known  under  other 
names,  among  them  "Vessel's  cove"  and  "  Wintering  cove"  and  "  Maloney's  Winter 
Harbour."  These  names  indicate  that  at  the  earliest  period  of  settlement  here,  this 
bay  or  creek  was  not  only  navigable  us  it  still  is,  hut  was  used  for  laying  up  vessels 
for  winter.  And  you  have  doubtless  observed  yourself  as  well  as  \  have,  that  in  our 
own  day  various  crafts  and  vessels  have  passed  the  winter  in  that  bay  or  creek.  Of 
course  you  understand  that  the  cove,  bay  or  harlxmr  to  which  I  am  referring  is  that 
which  is  locally  known  of  lat<'  years  by  the  name  of  Muggah's  creek,  m\  account  of 
the  number  i'f  families  of  the  name  of  iluggah  who  have  been  living  about  the  shores 
of  this  beautiful  inlet.  Now,  I  have  directed  the  attention  of  a  number  of  the  lawyers 
here  to  the  question  of  the  validity  and  wisdom  of  our  local  legislature's  action  last 
year,  by  which  ilic  navigable  waters  of  tiiis  bay  were  expropriated  by  thc^  town  ol" 
Sydney  and  handed  over  by  the  town  to  the  Iron  and  Steel  Cnmpany,  who  make  no 
secret  of  tlieir  intentions  to  till  it  up  with  slag  and  other  waste  matter  from  their 
works,  without  regard  to  the  rights  of  the  people  or  the  Crown,  in  and  to  that  bay,  as 
navigable  waters  and  us  part  of  a  harbour  whitfb  has  proved  very  useful  at  various 
times  to  ship-owners  and  to  the  public  generally,  and  all  our  lawyers  whose  opinions 
are  worth  having  think  that  the  local  legislntuic  has  exceede<l  itu  jurisdiction.  If,  as 
I  am  told,  moreover,  that  the  old  "  Wintering  cove  "  is  claimed  by  the  British  Admir- 
alty for  naval  purposes,  and  that  there  is  on  (ile  in  the  Admiralty's  office  in  Lonilon 
an  old  royal  decree,  reservir,?  that  cove,  as  wjII  as  "  Fresh  Water  (sreek,"  for  Admir.rlty 
purposes,  what  would  be  ihou/iit  of  our  Governor  General  in  Council  and  the  Hon. 
the  Minister  of  Justice  fcr  Canada,  who  allo'vod  a  stupid  local  hjgisliiture  to  legislate 
in  such  a  iiuiiincr  as  to  lii.ve  tiie  Wi.tcrs  in  ^|uestion  converted  into  dry  land?  I  write 
to  dirciit  your  attention  particularly  to  this,  tirst,  because  you  are  one  of  the  senators 
rcprcfsenlli'g  this  province  in  ti\<'  Upper  lloiise.  and  ought  to  have  sufficient  interest 
in  the  legislation  of  lliv;  cHUintry  to  try  to  have  mis  bhmder  corrected  before  it  is  too 
late;  secorialy,  [■^'"•csc  you  lu>ve  the  hcmour  of  having  sat  in  the  same  legislative 
chamb  -  the  Hon.  Mr.  Mills,  whom  I  kiiu'.v  to  be  w  learncl  constitutioiiiil  lawyer, 
and  whom  I  believe  to  i)e  anxious  to  keep  up  the  respectability  of  both  Dominion  ami 
provincial  legislation.  I  can't  but  i)eli(>ve  that  if  you  direct  tlie  attention  of  the  Hon. 
the  Minister  of  Justice  to  the  point  to  which  I  have  adverted  above,  be  will  see  the 
n«H'esfiity  of  disallowing  the  whole  Act,    I  am  well  aware  that  there  are  other  aspects 
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of  this  Chill).  ^'^  of  the  AfAs  of  the  province  of  Nova  8cotiu  for  tine  yi'iir  1899,  which 
are  simply  disgraceful  to  any  British  lef^islature.  especially  in  the  closing  days  of 
the  19th  century;  hut  I  reniemher  that  you  very  thoroughly  exposed  those  other 
aspects  yourself,  in  conersations  with  some  nienibers  of  the  local  legislature  last 
summer,  and  therefore  I  need  not  dwell  on  those.  However,  T  do  not  remember,  that 
you  emphasized  the  point  referred  to,  to  such  an  extent  as  T  think  you  might  fairly 
have  done.  I  can't  find  any  la^vyer  in  this  part  of  the  country  with  any  pretense  to 
a  knowledge  of  constitutional  law,  who  will  say  that  the  legislation  complained  of  was 
either  wise  or  expedient  or  in  any  sense  justifiable.  Pardon  me  if  I  insist  up(»n  you 
directing  the  attention  of  the  Mininter  of  Justiic  to  the  various  aspects  of  this  legis- 
lation, including  tiu"  one  upon  wliicli  I  wish  to  iiiy  special  stress  as  above  intiniate4. 

Vours  very   truly, 

.\.  J.  (i.   M.\(  KCIIK'X. 


Thi!  Atlorney  General  to  Ihv  MinisU'r  of  Jiintivc. 

HAt.iFA.\,  N.S.,  16th  March,  19(K). 

Dear  Sik,— I  received  through  the  hands  of  Mr.  Newcomhe  a  copy  of  a  memorial 
adilressed  to  your  department  by  the  Hon.  Senator  McDonald,  asking  for  the  dis- 
allowance of  chapter  84  of  the  Acts  of  1899  of  this  province,  and  he  intimated  that 
your  department  would  be  glad  to  have  any  observations  that  I  havc^  to  make  on  tlie 
subject. 

1  have  to  say  that,  in  my  judgment,  the  Act  is  one  which  is  I'xelusively  and 
undoubtedly  within  tiie  jurisdicrtion  of  the  legislature  of  Nova  Scutia.  The  Act  on 
the  face  of  it  seems  to  me  to  he  a  iHM'tectly  fnir  and  proper  one.  It  jn'ovidix  for  the 
expropriation  of  land  for  a  great  public  purpose,  and  it  provides  a  system  of  arbitra- 
tion to  determin«>  values.  1^'  any  injustice  should  occur  under  such  a  system  of  arbi- 
tration, ii  occurs  to  nie  that  the  legislature  of  Nova  Scotia  can  he  looked  to  as  tlui 
natural  and  proper  chanju;!  for  obtaining  redress  of  such  grievances.  If  «*very  time 
that  an  individual  finds  himself  aflFeeted  in  any  way  by  an  Act  of  the  provincial 
legislature,  it  would  become  intolerabk'  if  he  was  to  liavc  this  legislation  disallowed  by 
the  Governor  (leneral.  Such  a  system  of  government  could  not  be  |>ractically  worke<l 
out  in  any  <M)untry,  and  it  has  not  beeti  attempted  to  be  worked  out  in  Canada  so  far 
as  my  experience  goes. 

I  may  mention  incidentally,  although  1  do  not  know  that  this  bears  in  ony  way 
upon  the  subject-matter  of  Senator  McDonald's  ccmununieation,  that  the  town  has 
applied  to  the  legislature  at  this  session  for  power  to  devt>te  $ir),(>0(»  more  to  supply 
any  deficiences  which  the  arbitration  may  have  nuule  in  its  awards.  This  $15,000  was 
received  from  the  Dominion  Steel  and  Iron  (Company  as  compensation  for  buildings 
on  the  land  taken,  and  this  money  is  not  to  be  approjiriated  to  the  use  of  the  town  but 
is  to  be  distributed  upon  a  basis  provided  for  in  the  Act,  perfectly  fair  and  e(|uitable, 
among  those  who  deserve  larger  sums  than  were  originally  awarded. 

1  tliink  that  this  last  incident  takes  away  any  pi-etense  of  eimsideration  of  the 
ap])lieation  that  this  legislation  should  be  disallowed. 

Tours  very  truly, 

J.  W.  LONCI-KV. 


'I'hc  A  1 1 oriii'n  (h'lifntl  lo  llir  Pi'inilii  Miitixtcr  of  J iisltcr. 

IlAt.iFA.x,  N.S.,  2«th  March,  1900. 

Dkak  Sill, — 1  beg  to  acknowledge  receipt  o*  itetitions  from  oortjiin  inhahitiints  of 
the  town  of  Sydne"  in  re^fard  to  chapter  84  of  the  provincial  Acts  of  Nova  Scotiu, 
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1899.  All  that  I  paid  in  respect  to  the  petition  of  Senator  MnDonald  ai»plies  to  this 
petition.  The  Act  is  within  the  legislative  competency  of  tlie  legislature  of  Nova 
Scotia,  is  in  itself  proper  and  e<iuitn1)l('.  and  if  deficient  in  any  way  can  be  best 
remedied  by  an  Act  of  the  legislature  of  this  province.  An  Act  dealing  with  that 
subject  has  already,  as  I  am  advised,  passed  both  Houses  of  the  Nova  Scotia  legis- 
lature. 

Yours  very  truly, 

J.  W.  LONGLKY. 

The  Minitler  of  JunHcn  to  Si'nafor  McDonald 

Depaktmknt  01'  .TusTiCK,  Ottawa,  28th  March,  1900. 

Dkak  Senator  MrDoNAi,n. — Referring  to  your  letter  of  the  26th  instant,  inclosing 
II  letter  of  ir»th,  addresused  to  you  by  Mr.  A.  J  G.  MacEchen,  I  may  say  that  I  caused 
to  he  referred  to  the  Attorney  General  of  Xova  Scotia  a  copy  of  your  letter  of  the  5th 
instant  and  of  the  petition  which'  acseompanied  the  same,  representing  that  the  Act 
was  eoniphiined  of  as  inijust  in  principle  and  that  the  awards  made  under  it  were 
(ilaimed  to  be,  bt)th  in  your  case  and  in  others,  manifestly  inadequate,  yet  that  no 
appeal  or  nictliod  had  been  provided  by  the  Act  for  reviewing  the  awards,  and  the 
Attorney  General  was  asked  for  his  olbservations  uiKtn  the  matter,  and  whether  it  was 
T..-opo'<ed  to  amend  the  statute  at  the  present  sitting  of  the  legislature  so  as  to  provide 

appeal  or  further  conrtideration  of  .tlie  awai-ds. 

1  have  received  a  reply  from  the  Attorney  General,  in  which  he  says  thnt  the  Act 
18  perfectly  lair  and  proiier;  that  it  is  entirely  within  the  legisilative  authority  of  the 
province,  and  that  if  it  gives  rise  to  any  grievance,  application  for  redress  ought  to  be 
made  to  the  provincial  legislature,  and  not  to  this  executive.  The  Attorney  General 
mentions,  however,  that  the  town  of  Sydney  has  applied  to  the  legislature  for  power 
to  devote  $15,000  towards  making  up  any  deficiency  there  may  be  in  the  ;r.'ards.  He 
states  that  this  sum  was  reccMved  fitim  the  Dominion  Steel  and  Iron  Company  as  com- 
l)ensation  for  buildings  on  Ibe  land  taken:  that  this  money  is  not  to  be  appropriated 
to  the  use  of  the  town,  but  is  to  be  distributed  ui>.in  a  "basia  provided  in  the  Act,  per- 
fectly fair  and  e(iuitable,  among  those  who  deserved  greater  sums  than  were  originally 
awarded,  and  the  Attorney  General  adds  that  ho  considers  this  (last  incident  takes 
away  any  pretense  for  consideration  of  disallowance. 

In  these  circumstances,  I  <lo  not  ft^el  justified  in  recommending  that  the  Act  be 
disaillowed.  It  is  unquestionably  intra  vire,R  and  as  the  provincial  legislature  has 
(■onaiderp!!  the  measure  an  expedient  one,  it  ought  not,  I  think,  upon  any  sound  prin 
tiiple  to  !  >>  I  vivwed  on  the  merits  by  the  Governor  in  Council.  I  am  in  hopes,  how- 
over,  r  .;t  t%<  ipplication  of  'he  $15,000,  to  which  the  Attorney  General  refers,  will  in 
a  la  ?r    I'^ff  ■;  lemove  t^e  grievance  which  is  no^v  eomplained  of. 

irii  )  VjUi'd  to  the  question  of  navigation,  which  Mr.  MacEchen  mentions,  the  Act 
in  itself  d  'i-  no'  lutborize  any  interference  with  navigation,  or  the  expropriation  of 
Mtiy  properl.,  .  pinging  to  Her  Majesty  in  tiie  riglil  of  Her  Imperial  government,  or 
in  the  righ'  of  Her  government  of  Canada.  If,  as  Mr.  MacEchen  contends,  the  waters 
in  quest'  /U  constitute  a  public  harbour,  the  title,  unless  granted  away  before  confe<l- 
orali(>'<,  would  be  in  the  Dominion,  and  tliis  provincial  statute  coiild  not  give  or  autb- 
o"l/.e  compul8or,y  acquisition  of  any  title  to  it.  If  the  company  pi'opose  to  fiH  up  or 
eonstruct  any  works  in  the  hafbour  they  would  first  have  to  obtain  the  approval  of 
the  tJdVernr.r  in  Council,  under  cbapU'r  92  of  the  Ileviseil  Statutes  of  Canada.  There 
tin  thus  ample  menns  of  protecting  tlie  public  interest  in  the  case  of  any  unauth- 
^>-i..^^  dealing  with  public  proiK-rty  or  navigation.  In  fact  the  company  has  no  more 
ir  '  'o  do  the  things  which  Mr.  MacEchen  nniicipat^s  than  they  would  have  had  if 
the  .'    i  '!oiri(»lained  of  had  not  been  iiassed 

Yours  very  truly, 

DAVID  MILLS. 

Minifiter    of    Juittice, 
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The  Drpuf*!/  Minister  of  Jri.sfico  to  Mr.  A  Han  J.  Macdonald 

Department  of  Justick,  Ottawa,  3l8t  March,  1900. 

Sill, — Referring  to  yonr  letter  of  the  12tli  instant,  inclosing  a  petition  from  citizens 
of  the  town  of  Sydney,  seeking  the  disallowance  of  Ch.  84  of  the  Acta  of  Nova  Scotia 
of  1H99,  I  am  directed  to  inform  you  that,  as  is  usual  in  such  cases,  I  have  referred 
to  the  Attorney  General  of  the  jwovinee,  a  copy  of  the  petition  for  his  o^bservation 
ami  for  the  purpose  of  ascertaining  whether  the  local  legislature,  in  view  of  the  com- 
plaintB,  propose  to  make  any  amendment  of  the  statute.  The  Attorney  General 
states  in  reply  that  the  Act  is  perfectly  fair  and  proper,  and  that  if  it  gives  rise  to 
any  gricvanee,  application  ought  to  he  made  to  the  provincial  legislature  and  not  to 
the  Dominion  executive.  The  Attorney  General  mentions,  however,  that  the  town  of 
Sydney  has  applied  to  the  legislature  for  power  to  devote  $15,000  towards  making  up 
any  deficiencies  there  may  be  in  the  awards.  He  states  that  th'  sum  was  received 
from  the  Dominion  Steel  and  Iron  Company  as  compensatio- .  for  buildings  on  the 
land  taken,  and  this  money  is  not  to  he  appropriated  for  th^  use  of  the  town,  but  ia 
to  be  distributed  upon  a  basis  provided  'u-  by  the  Act,  perfectly  fair  and  equitable, 
among  those  who  deserved  greater  sums  ■  f  \t  e  originally  awarded.  The  Attorney 
General  adds  that  he  considers  this  last  :  t  takes,  away  any  pretense  of  con- 

sideration for   disallowance.     I   understand    .      ;;   the   amending   Act   to   which   Mr. 
Longley  refers  has  already  passed  both  Houses  of  the  legislature. 

The  minister  entertains  no  doubt  as  to  the  validty  of  the  Act. 

In  those  circumstances  1  am  to  inform  you  that  the  minister  does  not  feel 
justified  in  rcoomraending  disallowance.  Questions  sometimes  arise  as  to  legislative 
authority,  and  sometimes  provincial  Acts  conflict  with  Dominion  policy.  In  such 
oases,  and  perhaps  in  some  others,  the  power  of  disallowance  is  sometimes  exercised, 
but  tiie  Dominion  government  does  not  undertake  to  judge  of  the  i)ropriety  or  expe- 
diency of  provincial  statutes  competently  enacted  and  consistent  with  the  principles 
of  legislation,  where  no  Dominion  interest  is  nfEected.  I  am  to  -itate,  however,  that 
the  minister  is  in  hopes  that  the  application  of  the  $15,(K)0,  to  which  the  Attorney 
General  refers,  will  in  a  mrge  measure  remove  the  grievance  complained  of. 
I  have  the  honour  to  be,  sir,  your  obedient  servant, 

E.  L.  NEWOOMBE, 

Deputy    Ministfr    of   Justice. 


63rd  VICTORIA,    1900 

3hi)  Sksskin — ;J2m)  Gk.nkkai-  Assi;.mhi.y 
(Approved  19  February,  1901) 
Depahtmknt  of  Justice,  Ottawa,  13th  February,  UK)1. 

To  Ili.s  Kxccllvncy  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  province  of 
Nova  Scotia  passed  in  the  sixty-third  year  of  Her  late  Majesty's  reign  (1900),  and 
received  by  the  Secretary  of  State  for  Canada  on  10th  January,  and  he  is  of  opinion 
that  these  statutes  may  be  left  to  their  operation  without  comment. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
milted  to  the  F^ientenant  Governor  of  Nova  Scotia  for  the  information  of  his  govern- 
ment. 

Humbly  submitted, 

DAVID  MILf^, 

Minister  of  Justice. 


*•*-•.. 


.'    .        101)1-2-3  ■.    .  ^^^ 

1    EDWARD   Vn,    1901 
4th  Session,  32ni)  Genekal  Assembly 
(Approved  25  Janunry,  1902) 

Dei'AUTMekt  of  JusTicfc,  December  31st,  1901. 

The=e  statutes  were  received  by  the  Secretary  of  State  for  Canada  on  July  8th 
last.     They  niny  be  left  to  their  operation  without  comment. 

Humbly  submitted, 

DAVID  MIU^, 

Minister  oj  Justice. 


ii 
If 


2   EDWARD   VII,    1902 

1st  Session,  33uD  Genekal  Assembly 
(Approved  13  Decemher,  1902) 

Depautment  of  Justice,  November  24th,  1902. 

These  Acts  were  received  by  the  Secretary  of  State  for  Canada  on  11th  Aug^t 
hHt  They  may  be  left  io  their  operation  without  comment,  except  chapter  144  An 
A  t  to  inconJate  the  Maritime-Newfoundland  Sl'iPP"^^  Compa.,y,  Limited 

The  name  of  this  company  su^'gests  the  object  of  a  shipping  business  with  New- 
foundland Among  the  powers  which  the  Act  professes  to  confer  on  the  company  are 
Wruded  powers  to  build  and  purchase  vessels,  and  to  sell  operate  and  ™a-tain  ves- 
sels for  the  carriage  or  conveyance  of  passengers,  goods,  chattels,  wares  and  merchan- 
dise- also  to  tow  and  otherwise  move  or  assist  vessels  in  distress  or  otherwise. 

It  wm  be  observed  that  the  power  to  carry  out  these  objects  is  not  expressly  limited 
to  Nova  Scotia,  and  the  undersigned  considers,  for  reasons  which  have  been  already 
.tato.1  in  thi«  report  with  regard  to  an  Ontario  statute  (see  ante  p.  (K))  and  fot 
•elms  which  have  be^-n  frequently  stated  by  the  predecessors  in  office  of  the  under- 
iXtTuit  it  is  desirable  to  have  this  Act  amended  so  as  to  c.mhne  the  business  ot 
UioTompan.,  to  the  province  of  Nova  Scotia,  the  Legislature  having  no  jurisdiction 
to  incornorate  except  for  provincial  objects. 

The  undersigned  entertains  no  doubt  that  the  Act  as  it  stands  would  be  construed 
subject  to  the  limitation  referred  to,  but  as  the  terms  used  are  general  he  considerB 
Ihat  it  would  be  expedient  to  have  an  express  limitation^  and  with  that  object  he  com- 
mends the  statute  to  the  further  consideration  of  the  Provincial  Legislature. 

C.  riTZPATRICK, 

Minister  of  Justice. 


3   EDWARD  VII,    1903 

2ni)  Session,  3,'iiii)  tiESKHAL  Asskmiii.v. 
(Approved  23  March,  WOk) 

Drpahtmext  ok  JusTirK,  Jam  Auv  Hth,  1!M>1. 


Chanter  174,  intituled.  "An  Act  to  incorporate  the  <-ity  of  Sydney."  cmitains  a 
provision,  section  0!).  whereby  all  property  vested  in  His   Majesty  for   lun>er,nl  or 
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Dominion  itiirposcii  is  excniiited  from  taxation,  but  it  is  providi'd  tliat  if  such  i)ro- 
perty  is  occupipd  l),v  any  person  otiiorwise  than  in  an  official  oapa<  ity,  tho  occupant 
slinl!  be  assessed  and  rated  in  respect  thereto,  and  that  the  exeiiiption  sliali  not  extend 
to  any  water  rates,  nor  any  special  or  extra  water  rate,  levied  under  the  authority  of 
the  Act,  nor  to  any  rate  or  si)ecial  assessment  for  sewers,  sidewalks,  or  for  local 
imj)rovenM^nts.  Tlie  Act,  therefore,  seemes  to  intend  tliat  for  certain  purposes  the 
local  authorities  shall  he  entitled  to  assess  the  i)roperty  of  His  Majesty  in  Jlis 
Imperial  right,  or  in  right  of  the  Dominion.  Such  a  provision  is  mnnifcfitly  ultra 
vires. 

The  (piestion  as  to  the  validity  of  tiie  provision  that  an  occupant  niay  be  assessi;u 
in  respect  of  his  occupation  may  he  allowed  to  stand  for  such  determination  as  the 
courts  deem  right,  but  the  further  proviso  subjecting  Imi)erial  or  Dominion  property 
to  fhxation  for  special  rates  is  manifestly  ullra  vires,  and  ought  to  be  repealed.  It 
would,  of  course,  be  very  inconvenient  to  disallow  the  whole  Act  on  account  of  this 
one  objection,  and  tlie  undersigned  recommends,  therefore,  that  tiie  attention  of  the 
Government  of  Nova  Scotia  1)6  called  to  the  matter,  so  that  at  tiie  i)resent  session  of 
the  Legislature  they  may  re))eal  the  proviso. 

C.  FITZI'ATKICIK, 

.Vini".s/('r  of  .lust ire. 


Tlie  .\Honiefi  Genenil  of  Sovn   SooHu  to   Hie  Minuifcr  of  Justice, 

Halifa.v,  April  5th,  1904. 

SiK, — I  have  just  had  sujniitt^-d  to  me  your  re|)ort  together  with  the  report  of  the 
Conuuittee  of  the  Privy  Council  in  relation  to  the  7\ets  ])nssed  during  the  year  of 
1(K)3,  by  the  Legislature  of  Nova  IScotia. 

I  note  that  the  only  Act  to  which  objection  is  made,  is  that  in  respect  of  the 
incori)oration  of  the  City  of  Sydney. 

1  recognize  that  under  the  IBritisii  North  America  Act  the  jiroperty  of  the 
Dominion  is  not  subject  to  taxation  by  the  province,  and  in  so  far  as  Sydney's  charter 
violates  that  i)rovisioii  of  the  Act,  I  liave  no  difficulty  in  recommending  tiint  such 
.yurtion  be  repealed.  'J"he  assessment  of  jirivate  occupants  of  (lovernnient  property  is 
one  which  may  or  may  not  contravene  section  12r)  of  the  British  North  America  Act. 
So  far  as  the  dity  of  Halifax  is  concerned,  1  think  an  arrangement  has  been  entered 
into  betwi»en  the  Provincial  (iovernment  and  the  City  of  Halifax  that  the  offices 
occupied  in  the  (idvernment  building  by  the  Canada  Pacific  Telegraph  iind  the 
Bermudas  Cable  Company  shall  contribute  taxes  at  the  usual  rates  to  the  city. 
It  seeems  un  equitable  provision,  otherwise,  if  any  government  building -were  occu- 
pied by  private  pcirsons  carrying  on  business,  they  would  be  placed  at  an  unfair 
advantage  over  all  competitors  who  jmid  taxes. 

It  will  be  recognized,  I  hope,  by  tho  Department  of  Justice,  that  it  is  difficult, 
if  net  impossible,  for  nu",  acting  on  behalf  of  the  {Jovernnient,  to  definitely  speak 
for  the  Legislature  in  res[Kn?t  of  an  Acft  local  in  its  character.  I  will  say,  ho'«"Jver, 
that  the  Government  will  be  prepared  to  use  its  influence  and  it«  best  offices  in 
securing  sucii  a  modification  of  the  objectionable  clause  as  will  render  it  not  obnoxi- 
ous to  the  jirovisions  of  the  T3ritish  North  America  Act. 

I  have,  &c.. 

J.  W.  LONGLEY, 

A  ttornci/  General. 


^*^ 
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The  Vi-puti/  Minislcr  of  Justice  to  the  Attornci/  (iviwral. 

Dei'aktmknt  dk  .Ti  stk  k,  Ottawa,  April  l>")tli,  liMM. 

SiK, — T  iiiii  (lir('et<'(l  to  ncknowledfio  receipt  ot"  your  letter  of  tlie  5th  instant  with 
re^^ard  to  eiiapter  174  of  the  Nova  Scotia  Act,  1!H>^,  intituled  "  An  Act  to  incorporate 
the  City  of  Sydney,"  and  1  am  to  say  that  in  view  of  your  assurance  that  your  CJov- 
ernment  will  i)roniote  legislation  at  the  next  session  to  remove  the  objection  affect- 
ing the  taxation  of  llominion  property,  the  Minister  will  not  recoinniend  disallow;! nee 
of  the   Act. 

1  have,  kc, 

E.  L.  XKWCOMBK,      , 
Depuifi  Minister  of  Justice. 


4  EDWARO   Vn,    1904 

Halifax,  N.S.,  April  23rd,  1904. 
The  Honottrahh'  Charles  Fitzpatrick,  K.C.,  P.C,  Minister  of  Justice,  Ottawa. 

Sir, — At  the  last  session  of  our  local  l^islature  an  Act  was  passed,  intituled  "An 
Act  to  amend  Chapter  51,  of  the  Acts  of  1900,  intituled  An  Act  Relating  to  the  City 
of  ITalifax,"  and  as  a  resident  and  large  ratepayer  of  the  City  of  Halifax,  T  now  address 
you  in  order  to  call  your- attention  to  the  Act  in  question. 

Thia  Act,  I  have  good  reason  for  believing,  was  prepared,  jiromoted  and  passed 
simply  to  enable  certain  present  aldermen  of  the  city  of  Halifax,  who  have  not  the 
required  (lualifieation  to  comply  with  the  provisions  of  the  Act  of  1900  (Chapter  51, 
Section  12)  to  retain  their  seats  and  aliso  to  enable  them  to  qualify  for  re-election. 

The  Rill  was  introduced  in  the  legislative  council  and  read  a  first  time  on  the  25th 
February  last,  and  subsequently  passed  through  both  houses  of  the  local  legiislature. 
jind  was  assented  to  in  due  course  by  the  lieutenant  governor. 

You  will  notico  that  the  Act  deals  with  and  relates  to  the  city  of  Halifax  and 
Number  Eighty-two  (82)  of  the  Standing  Orders  of  the  Legislative  Council  of  the 
Province  of  Nova  Scotia  is  a^-*  follows: — 

"All  jipplications  for  Private  or  lA)cal  Hills,  properly  the  subject  of  legis- 
lation by  the  Parliament  of  Nova  Scotia,  within  the  purview  of  the  British 
Nortii  America  Act,  1807,  whether  for  the  erection  of  a  bridge,  the  making  of 
a  railroad,  telegraph  or  telephone  line,  the  establishment  of  a  steamship  line, 
or  otiier  like  work,  tlie  granting  the  right  of  feri*y,  the  construction  of  works 
for  supplying  or  manufacturing  ga-^,  water  or  electricity,  the  incorporation  of 
any  particular  prof(»ssioii,  calling  or  trade,  or  of  any  joint  .stock  company,  the 
levying  of  any  local  assessment,  the  division  of  any  county  for  purposes  other 
than  that  of  representation  in  parliament,  or  of  an.v  district,  township  or 
muicipality,  the  removal  of  the  site  of  any  county,  municipality,  town  or  local 
offices,  the  regulation  of  any  common  or  of  dyked  and  marsh  lands,  or  relating 
to  any  other  local  matter,  including  Bilk  relating  to  any  city  or  incorporated 
town,  or  for  granting  to  any  individual  or  individuals  any  exclusive  or  peculiar 
rights  or  privileges  whatever,  or  for  doing  any  matter  or  thing  which,  in  its 
operation,  would  affect  the  rights  or  property  of  other  parties,  or  relate  to  any 
particular  class  of  the  community,  or  for  making  any  amendment  of  a  like 
nature  to  any  former  Act.  shall  require  a  notice,  clearly  and  distinctly  stating 
th(!  nature  and  object  of  the  ai)plication  and  (except  in  the  case  of  existing 
corporations)  signed  by  or  on  behalf  of  the  applicantis,  to  be  published  as 
follows:— vi/..,  a  notice  inserted  in  the  Koi/nl  Gazette,  and  in  one  newspni>er 
312>1— 23 
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in  th«  county,  city  or  town  affected,  or.  if  there  be  no  newspaper  published 
therein,  then  in  a  paper  in  the  nearest  county,  city  or  town  in  which  a  news- 
paper is  published. 

"  Provided,  however,  that  all  Bills  of  a  local  nature  may  be  read  at  a 
me«^tinp:  of  the  Municipal  Council  of  the  county  or  municipality  to  which  said 
Bill  may  relate,  instead  of  inserting  the  notice  hereinbefore  required  to  be 
inserted  in  the  Rotiai,  Gazettp  and  newspapers,  and  in  ease  of  said  Bill  beinp 
rend  before  said  municipal  council,  it  shall  be  made  to  appear  by  a  certified 
I'opy  of  such  Bill  by  the  clerk  of  the  municipality  that  the  same  was  read  in 
open  council. 

"  Such  notices  to  be  continued  in  each  case  for  a  wriod  of  one  month  b.v 
weekly  insertions  during  the  interval  of  time  between  the  close  of  the  next 
l)receding  session  and  the  consideration  of  the  Bill:  and  copies  of  the  news- 
I)apers  containing  the  first  and  last  insertion  of  such  notice  shall  be  sent  to  the 
Cleik  of  this  House  by  the  parties  inserting  such  notice. 

"(1)  Any  person  seeking  to  obtain  a  private  bill  shall,  whether  it  is  oriar- 
inated  in  this  House  or  not,  immediately  after  the  first  reading  thereof,  and 
l>efore  its  consideration  by  the  committee  to  which  it  is  referred,  pay  thf- 
e.xpenses  of  i)rinting  one  hundred  copies  thereof." 

Now  no  notice  of  the  introduction  of  the  Bill  was  giveu  in  accordance  with  tlu' 
provisions  of  above-mentioned  Standing  Order,  in  fact  no  notice  whatever  was  given, 
and  neither  the  mayor,  city  clerk  nor  any  of  the  civic  officials  received  any  notice  of 
its  introduction  and  they  did  not  know  of  its  existence  until  after  the  same  had 
become  law. 

I  may  state  that  se<rtion  12  of  the  Act  of  1000  (Chap.  '>!)  which  is  amended  b.v 
the  Act  in  question,  was  settled  and  passed  after  the  fullest  investigation  and  discus- 
sion before  the  Private  Bills  Committees  in  both  ITouses  of  the  legislature  by  the 
representatives  of  the  city  and  the  citizens  at  large. 

T  am  quite  within  the  facts  when  I  state  that  the  mayor,  the  civic  representativcv? 
(outside  of  the  two  or  three  personally  interested)  and  especially  the  citizens  of  the 
city  of  Halifax,  who  have  any  stake  in  the  community  and  have  the  city's  welfare  at 
lieart,  denounce  the  whole  \     )ceedings. 

1  merely  write  to  call  y<  i'  attention  to  the  Act,  and,  will,  if  you  deem  it  necessary, 
piepare  .ind  forward  a  formal  remonstrance  against  the  al!.iw;inte  of  the  Act  in 
•luestion. 

1  have   the  honour  to  be, 

Your  obedient  servant. 


R.  L.  HART. 


my. 


TouoNTO,  Way  J7th,  1901. 

K.  I..  Newcombe,  Ks(|.,  K.C., 

Di'puty   Minister  of  Justice, 
Ottawa. 

Dkar  Sih. — Pursuant  to  the  conversation  I  had  with  you  on  Monday,  1  beg  leave 
on  behalf  of  the  Canadian  Birkbeek  Investment  and  Savings  Company,  to  bring  to 
the  notice  of  the  Department  of  Justice  certain  provisions  of  an  Act  relating  to  Loan 
Companies,  passed  <.n\  the  3rd  day  of  March  last  by  the  Legislature  of  Nova  Scotia, 
which  we  Wieve  will  be  found  to  be  illegal  and  unconstitutional,  and  on  public  ground's 
itbjectionable  ns  impairing  and  tending  to  render  non-enforcible  existing  jontracts. 
A  copy  of  the  Act  in  question  is  annexed  hereto.     The  particular  portion  we  desire 
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to  bring  withiu  the  consideration  of  the  department  is  the  8th  section  thereof,  which 
t  iiacfej  as  follows: — 

"  In  any  action  in  which  any  interest  or  any  fine  or  penalty  in  respect  to 
arrears  of  principal  or  interest  at  a  rate  exceeding  seven  per  centum  per  annum 
is  claimed  upon  any  written  instrument,  such  written  instrunitMit  shall  not  be 
deemed  to  be  evidence  of  the  contract  between  the  parties,  but  the  burden  shall 
be  on  the  party  claiming  under  such  instrument  of  proving  that  the  same  truly 
sets  forth  the  terms  of  said  contract  entered  into,  and  that  the  said  terms  were 
fully  explained  to  the  party  agreeing  to  pay  such  interest,  fine  or  penalty." 
The  Canadian  Birkbeck  Company,  a  loan  corporation,  created  by  and  deriving  its 
powers  from  the  parliament  of  Canada,  has  during  a  period  of  nearly  ten  years  trans- 
acted business  in  Xova  Scotia  and  acquired  mortgage  investments  in  that  province 
amounting,  approximately,  to  $400,000.     Under  the  provisions  of  the  enactment  above 
((uoted  the  mortgages  taken  by  the  company  as  security  for  the  moneys  loaned  in  Nova 
Scotia    are    non-en.forcible,  and  non-admissible,  per  se,  as  evidence  of  the  contract. 
By  what  other  means  the  contracts  are  to  be  evidenced  is  left  unstated.    But  the 
obvious  effect  of  the  section  is  to  impair,  and  in  part  invalidate,  the  entire  bod.v  of  the 
company's  existing  contracts  within  that  province,  and  to  enable  any  borrower  who 
may  be  disposed  to  set  up  the  contention  that  he  had  not  rightly  understood  the  con- 
tract to  repudiate  at  will,  and  in  part  at  least,  a  legal  obligation.     This  enactment, 
which  it  will  be  seen  is  retroactive  in  its  character,  constitutes,  it  is  submittecl,  a 
seriou-s  assault  on  existing  contracts  and  la\vfully  acquired  interests.     It  cannot,  we 
think,  be  necessary  to  point  out  what  fruitful  opportunities  it  affords  for  vexatious 
iitigaticm. 

We  are  of  opinion  that  the  section  of  the  Act  above  quoted  constitutes  legislation 
upon  a  subject  coming  within  the  exclusive  legislative  authority  of  the  parliament  of 
Canada,  and  that  the  enactment  of  such  provisions  is  beyond  the  competence  of  a 
provincial  legislature.  Apart  from  the  question  of  legality  involved,  which  we  are 
content  to  submit  to  the  department  without  argument,  we  venture  respectfully  to  ask 
that  the  advisers  of  TTis  Excellency  will  furthermore  consider  whether  retroactive 
enactments  of  this  character  are  in  accord  with  the  general  spirit  and  practice  of  the 
British  legislation,  and  whether  m  grounds  of  public  policy  they  can  be  regarded  as 
utnobjectionable  as  overriding  existing  contracts  and  injuring  if  not  imperilling  law- 
fully-acquired and  long-established  interests. 

It  seems  to  us  that  if  legislation  of  this  ciuiracter  is  hold  to  be  constitutional  and 
within  the  competence  of  provincial  legislatures,  consequences  of  no  little  gravity  and 
moment  follow.  The  position  in  which  the  bank  and  land  mortgage  interests  of 
the  Dominion  will  admit  of  being  placed  is,  we  venture  to  think,  an  unenviable  one. 
We  do  not  think  it  can  be  deemed  unreasonable  to  infer  that  the  extent  to  which  <\ny 
contract  for  the  recovery  of  interest  in  respwH  of  moneys  loaned  can  be  enforced  w  11, 
in  that  eventuality,  be  dependent  on  and  determined  by  such  provisions  as  the  legis- 
latures may  from  time  to  time  see  fit  to  adopt  with  respect  to  what  shall  be  deemed 
to  be  evidence  of  the  contract — and  not  aUme  of  the  contract,  but,  as  in  the  instance 
under  consideration,  of  understanding  of  the  contract.  Neither  does  it  seem  to  us 
unreasonable  to  conclude  that  if  the  Legislature  of  Nova  Scotia  can  by  such  retro- 
active enactments  negative  and  in  effect  nullify  contracts  of  interest  in  excess  of  seven 
per  centum,  the  legislatures  of  other  provinces  may  with  e<iual  propriety  pass  similar 
enactments,  and  of  such  a  kiml,  if  they  so  choose,  as  to  make  it  difficult  and  perhaps 
impossible  to  recover  on  this  class  of  contracts  any  interest  beyond  five  i)er  centum 
or  four  pev  centum  per  aimum,  or  such  other  rate  as  they  think  proper  to  designate. 
For  these  and  other  reasons  we  have  felt  ourselves  obliged  to  bring  the  8th 
section  of  this  Act  to  your  notice,  and  through  you  to  the  attention  of  the  honourable 
the  Minister  of  Justice,  in  the  hope  that  the  minister  will  upon  consideration  deem  it 
to  be  proijer  to  recommend  to  the  Governor  General  in  Council  that  His  Excellency's 
assent  to  this  section  be  withheld. 
IU»1— 121 
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T  may  add  that  this  Bill  wa8  intrcxiucad  in  the  closing  hours  of  the  session  of  the 
k^islature.  It  was  put  through  both  Houses,  we  are  informed,  in  leas  than  three  days, 
and  not  even  printed  until  the  last  stages.  The  resident  solicitors  of  the  company  had 
been  assured  that  no  Bill  would  be  presented  at  the  last  session,  and  these  assurances 
continued  to  be  given  until  within  4S  hours  of  the  introduction  of  the  measure.  Even 
then  they  were  imable  to  obtain  a  copy  of  it  or  learn  its  provisions.  Those  respon- 
sible for  its  introduction,  we  are  further  informed,  would  listen  to  no  requests  for  its 
delay.  Our  representatives  were  in  consequence  deprived  of  any  opportunity  of 
securing  such  amendment  or  modification  of  the  Act  as  would  have  protected  our 
interests  in  the  premises. 

I  am,  dear  sir. 
Yours  faithfully, 

F.  W.  O.  FITZGERALD. 


Dki'aht.mknt  ok  JusTioB,  Ottawa,  May  25th,  1904. 
The  Honourable, 

J.  W.  LoNoi-KV,  K.C.,  M.P.P., 
Attorney  General, 

Halifax,  N.S. 

Sin, — I  am  directed  to  call  your  attention  to  an  Act  passetl  at  the  last  sittings  of 
the  Nova  Scotia  Legislature  intituled  "  An  Act  relating  to  Loan  Cori)orations." 

I  ineloHc  herL-with  for  your  observation  copy  of  a  letter  which  I  have  received 
from  Mr.  Fitzgerald  of  Toronto,  the  manager  of  the  Canadian  Birkbeck  Investment 
and  Savings  Company. 

In  addition  to  what  Mr.  Fitzgerald  states  the  minister  would  like  to  know  upon 
what  grounds  you  justify  section  8  as  within  the  jurisdiction  of  the  legislature,  the 
snl)ject  of  interest  having  been  assigned  to  the  exclusive  control  of  parliament.  The 
effect  of  section  8  is  certainly  indirectly,  if  not  directly,  to  i)rohibit  the  taking  of 
interest  by  any  written  instrument  in  excess  of  7  iier  cent,  and  no  doubt  this  object 
might  be  accomplished  by  parliament.  It  seems  to  me,  however,  as  at  present  advised 
that  the  legislation  complained  of  is  inconsistent  with  the  Dominion  Acts,  and  vUra 
fires  of  the  i)rovince. 

Awaiting  .your  reply, 

I  have  the  honour  to  l)e,  sir. 

Your  obedient  servant, 

E.   L.    NEVVCOMBE, 

Up/nil y  Minister  of  Justice. 


Hon.    ClIAHbKS   FiTZI'ATRlOK, 

Minister  of  Justice, 
Ottawa. 


IIamkax,  September  27th,  liXW. 


Sm, — Keferring  to  the  application  made  by  Mr.  Fitzgerald,  of  Toronto,  manager 
of  the  Canadian  Birkbeck  Investment  and  Savings  Company  to  section  8  of  chanter  4 
of  the  Acts  of  1903-4,  and  to  the  desire  expressed  by  you  that  I  should  make  any 
oliservations  upholding  the  validity  of  said  section,  I  beg  to  offer  the  ''ollowing  obser- 
vations : — 

Section  8  of  chapter  4  does  not  in  any  way  undertake  or  profess  to  regulate  the 
rate  of  interest  that  either  persons  or  corporations  may  legally  charge.  The  only 
thing  that  the  section  purposes  to  do  is  to  regulate  contracts  made  between  these 
cor|K>rations  nn  1  individuals,  which  the  provision  of  the  British  North  Amerien  Act 
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iissigiis  to  the  exclusive  jurisdietioii  of  the,  provincial  legislature  in  the  matter  of 
"  Troperty  and  Civil  Riifhts." 

It  was  brought  to  the  attention  of  the  legislature  that  agents  of  these  corporations 
vould  induce  parties  in  the  country  not  familiar  with  commercial  transactions  to 
sign  agreements  respecting  loans,  which  permitted  the  company  to  charge  excessive 
rates  of  inti  est.  We  have  no  power  to  prevent  the  collections  of  excessive  rates  of 
interest,  but  we  have  tlie  power  to  say  that  the  written  contract  shall  not  be  conclusive 
evidence  of  the  contract,  but  that  the  party  relying  upon  this  document  to  secure  this 
excessive  rat(y  of  interest  must  independently  show  that  this  contract  represents  the 
full  transaction  between  the  parties.  And  it  also  opens  the  door  for  the  defendant 
to  give  evidence  relating  to  the  circumstances  under  which  the  contract  was  made. 

I  am  not  undertaking  at  the  present  moment  to  say  whether  or  not  such  legisla- 
tion is  sound  and  wise.  I  am  only  saying  that  in  my  judgment  it  is  entirely  intra  vires. 
It  does  not  touch  the  question  of  rate  of  interest.  It  does  not  undertake  to  prevent  a 
company  collecting  the  interest  contracted  for,  but  it  does  strictly  within  the  con- 
stitutional rights  of  the  legislature,  permit  evidence  to  be  given  outside  of  the  contract 
itself  in  respect  to  its  character  and  tlie  circumstances  under  which  it  was  made. 

If  disallowance  be  sought  on  the  ground  that  this  l^islation  is  unsound,  I  am 
not  venturing  upon  any  stated  argument.  It  was  well  considered  and  discussed  in  the 
legislature  and  it  was  the  conviction  of  tlie  members  in  view  of  the  special  investiga- 
tion which  took  place  before  the  committee  of  the  House,  that  some  restraint  on  loan 
companies  sliould  be  made,  and  this  was  conceived  to  be  the  most  convenient  and 
effective  form.  But  if  disallowance  be  sought  on  the  ground  that  we  have  exceeded 
the  jurisdiction  of  the  legislature  in  undertaking  to  deal  with  interest,  I  must,  in  the 
most  explicit  manner,  claim  that  nothing  of  the  kind  has  been  done,  that  our  Act  in 
no  wise  interferes  with  the  matter  regulating  interest. 


Yours    very    truly, 

J.    W. 


LONGLEY, 

Attorney    (Seneral. 


(Approved  16  Noveniber,  1904) 

Depaktment   of   Justick,   Ottawa,  29th    October,    1904. 

To  His  Excellency 

The  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  on  the  statutes  of  the  several 

provinces,  passed  at  the  last  sessions  of  the  legislatures  thereof  .(1904),  as  follows: — 

*  *  *  *  * 

Nova  Scotia;  3  and  4  Edward  VII.;  received  by  the  Secretary  of  State  on  13tli 
June,  1904. 

There  has  been  correspondence  between  the  department  of  the  undersigned  ami 
the  Attorney  General  of  Nova  Scotia  upon  objections  raised  by  the  Canadian  Li-f-k  >eck 
Investment  and  Savings  Company  with  regard  to  chapter  4,  intituled:  -An  Act 
relating  to  Loan  Corjiorations." 

Section  8  of  this  Act  is  as  follows :  "  In  any  action  in  which  any  interest  or  any 
fine  or  penalty  in  respect  to  arrears  of  principal  or  interest  at  a  rate  exceeding  seven 
per  centum  per  annum  is  claimed  upon  any  written  instrument,  such  written  instru- 
ment shall  not  be  deemed  to  bo  evidence  of  the  contract  between  the  parties,  but  tiie 
burden  shall  be  on  the  party  claiming  under  such  instrument  of  proving  that  the  same 
truly  sets  forth  the  terms  of  said  contract  entered  into,  and  that  the  said  terms  were 
fully  explained  to  the  party  agreeing  to  pay  such  interest,  fine  or  penalty." 

Tlie  Attorney  General  was  asked  for  a  statement  of  the  grounds  upon  wliich  he 
justified  tl  is  section  as  within  the  jurisdiction  of  the  legislature,  the  subject  of  interest 
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having  bwii  usiiigned  tf>  the  exclusive  control  of  parliament.  It  was  stated  that  the 
effect  of  section  8  was  certainly  indirectly,  if  no*  directly,  to  prohibit  the  taking  of 
interest  hy  any  written  instrument  in  excess  of  st'ven  per  cent,  and  that  no  doubt 
this  objecf  niiglit  be  accomplished  by  parliament;  and  it  was  stated  that  in  the  view 
of  the  Df.partnient  of  Justice  the  legislation  complained  of  was  inconsistent  with  the 
Dominion  Acts  and  ullra  vires  of  the  province. 

The  Attorney  General  in  reply  states  as  follows :  '"  Section  8  of  chapter  4  does  not 
in  any  way  imdertake  or  profess  to  regulate  the  rate  of  interest  that  either  persons  or 
corporations  may  legally  charge.  The  only  thing  that  the  section  proposed  to  do  is  to 
regulate  contracts  made  between  these  corporations  and  individuals,  which  the  pro- 
vision of  the  British  North  America  Act  assigns  to  tic  exclusive  jurisdiction  of  the 
Provincial  I^egislature  in  the  matter  of  *  I'mperty  and  Ilightu '." 

"  It  was  brought  to  the  attention  of  the  legislature  that  agents  of  these  corpora- 
tions would  induce  parties  in  the  country  not  familiar  with  commercial  transactions 
to  sign  agreements  respecting  loans,  which  permitted  the  company  to  ciiarge  exces- 
sive rates  of  interest.  We  have  no  powci  to  prevent  the  collections  of  excessive  rates 
of  interest,  but  we  have  jKJwer  to  Pay  mat  the  written  contract  shall  not  be  conclusive 
evidence  of  the  contract,  but  that  the  party  relying  uiwn  this  document  to  secxire  this 
excessive  rale  of  interest  must  independently  show  that  this  contract  represents  the 
full  transaction  between  the  parties.  And  it  also  opens  the  door  for  the  defendant  to 
give  evidence  relating  to  the  circumstances  under  which  the  contract  was  made. 

"  I  am  not  undertaking  at  the  present  moment  to  say  whether  or  not  such  l^is- 
lation  is  sound  and  wise.  I  era  only  saying  that  in  my  judgment  it  is  entirely  intra 
vires.  It  does  not  touch  the  question  of  rate  of  interest.  It  does  not  undertake  to 
prevent  a  company  collecting  the  interest  contracted  for,  but  it  does,  strictly  within 
the  constitiitional  rights  of  the  legislature,  permit  evidence  to  be  given  outside  of  the 
contract  itself  in  respect  to  its  character  an<l  the  circumstances  under  which  it  was 
made. 

"  If  .disallowance  be  sougiit  on  the  ground  that  this  legislation  is  unsound,  I  am 
not  venturing  upv  i?  any  stated  argument.  It  was  well  considered  and  discussed  in  the 
legislature,  aud  it  vas  the  conviction  of  the  members,  in  view  of  the  special  investi- 
gation which  took  pit  le  before  the  Committee  of  tbo  House,  that  some  restraint  on 
loan  companies  should  be  made,  and  this  was  conceived  to  be  the  most  convenient  and 
effective  form.  But  i^  disallowance  be  sought  on  the  ground  that  we  have  exceeded 
the  jurisdiction  of  tho  legislature  in  undertakil^g  to  deal  with  interest,  I  must  in  the 
most  explicit  manner  claim  that  nothing  of  the  kind  has  been  done,  that  our  Act  in 
\o  wise  interferes  with  the  matter  regulating  interest." 

The  undersigned,  upon  further  consideration,  and  having  paid  careful  attention  to 
the  observations  of  the  learned  Attorney  General,  adheres  to  the  opinion  that  the 
section  quoted,  providing  as  it  does  that  where  it  is  sought  to  recover  interest  exceeding 
7  per  cent  upon  any  written  instrument  such  written  instrument  shall  not  be  deemed 
to  be  evidence  of  the  contract  between  the  parties,  encroaches  upon  the  exclusive 
autiiority  of  parliament  with  regard  to  interest;  and,  as  the  provision  appears  to  be 
designed  to  promote  litigation  and  disturb  the  ordinary  rules  of  evidence  and  the 
obligation  of  contracts  with  regard  to  a  matter  which  has  been  committed  to  the  juris- 
diction of  parliament,  the  undci  signed  considers  that  this  section  should  not  be  allowed 
to  stand,  and  he,  therefore,  recommends  that  inquiry  be  made  of  tho  Lieutenant 
Governor  of  Nova  Scotia  as  to  whether  this  section  will  be  repealed  at  the  next  session 
of  the  legislature,  and  within  the  time  limited  for  disallowance.  Upon  receiving  a 
reply  to  this  inquiry  from  the  government  of  Nova  Scotia  it  should  be  referred  to 
the  undersigned. 

An  objection  has  been  raised  by  M;.  E.  I.  Hart,  of  Ha^:fax,  to 

Chapter  49,  intituled  "  An  Act  to  amend  Chapter  5^  of  the  Acts  of  1900,  intituled 
'  An  Act  relating  to  the  City  of  Halifax,'  and  it  is  sts  -ed  that  this  Act  was  prepared, 
promoted  and  passed  simply  to  enable  certain  present  i  Iderraen  of  the  City  of  Halifax, 
who  have  not  the  required  qualification,  to  retain  th  ir  seats,  and  to  enable  them  to 
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qualify  f(ir  re-election.  It  is  atatod  further  that  the  Standing  Orders  of  the  Ivegishi- 
tive  Council  of  the  Province  were  not  complied  with  in  the  procedure  adopted  for  pass- 
ing this  Bill,  no  notice  of  the  Bill  having  been  given  eitlier  to  the  mayor,  the  city  clerk 
or  any  of  the  civic  officials,  and  it  is  said  that  these  officers,  and  especially  the  citizens 
of  Halifax,  denounce  the  whole  proceedings. 

Ti.>  undersigned  dors  not  consider,  however,  that  any  of  these  grounds  afford  justi- 
tieation  for  interference  by  Your  Excellency.  If  injustice  has  been  done  it  may  be 
remedied  by  the  legislature,  and  the  undersigned  apprehends  that  the  legislature  is  tlie 
constitutional  judge  of  such  objections  as  those  raised  by  Mr.  Hart.  lie  is,  therefore, 
not  prepared  to  recommend  disallowance,  but  he  recommends  that  Mr.  Hivrt  be  informed 
of  the  grounds  upon  which  Your  Excellency's  Government  has  proceeded. 

There  are  a  number  of  Acts  affecting  corporations  ccmtaining  a  clause  purporting 
to  confer  rights  or  capacity  upon  aliens  with  regard  to  the  holding  of  stock  and  bonds 
and  to  become  office  holders.  This  provision,  for  reasons  which  have  been  heretofore 
frequently  stated  is,  in  the  opinion  of  the  undersigned,  ultra  vires,  but  not  of  sufficient 
consequence  to  call  for  diaallowance  of  the  statute. 

The  undersigned  recommends  that  the  remaining  statutes  of  Nova  Scotia  be  left 
to  such  operation  as  they  may  have. 


The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  so  far  as 
it  relates  to  each  province,  shall  be  communicated  to  the  Lieutenant-Governor  of  the 
Province. 

Humbly  submitted. 

C.   FITZPATRICF 

Minister   of  Justice. 


'Downing    Stueet,    39    November,    1904. 

Sir, — I  have  the  honour,  to  transmit,  for  the  consideration  of  your  ministers,  a 
copy  of  a  letter  from  the  War  Office,  inclosing  correspondence  on  the  subject  of  a 
recent  Act  of  the  Legislature  of  Nova  Scotia,  excepting  the  children  of  "Naval  and 
military  persons"  from  the  privilege  of  free  education. 

2.  I  should  be  glad  if  I  could  be  informed  of  the  reasons  which  induced  the  Pro- 
vincial Government  to  allow  this  Act  to  be  passed. 

3.  In  forwarding  to  me  the  explanations  of  the  Provincial  Government,  you  will 
no  doubt  take  into  consideration  the  question  whether  they  are  sufficient  to  justify 
the  Act  being  allowed  to  remain  in  operation. 

I  have  the  honour  to  be,  sir. 

Your  most  obedient  humble  servant, 

ALFRED  LYTTELTON. 

The  Officer  administering 

the  Governnient  of  Canada. 


W.\R   Offkk.  Tendon,   S.W.,  10th  November,   1904. 

Sir, — I  am  commanded  by  the  Army  Council  to  forward  for  your  perusal  the 
attached  copies  of  correspondence  which  has  passed  between  this  department  and  the 
General  Officer  Commanding  the  Regular  Forces  In  Canada,  from  which  \t  will  be 
seen  that  not  only  are  the  "children  of  naval  and  military  persons"  stationed  at 
Halifax,  Nova  Scotia,  debarred  by  the  terms  of  the  Local  Education  Act  from  the 
privilege  of  free  education,  but  school  taxes  are,  in  addition,  included  in  the  rents  of 
the  houses  occupied  by  soldiers'  familiies  and  paid  to  the  local  authorities  by  the 
landlords. 
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It  seems  to  the  Army  Council  to  be  iinreasout  ole  that,  where  taxes  are  paid,  the 
children  should  be  debarred  from  the  benefite  accruing  therefrom,  and  I  am  t«i 
in<iuire  whether  Mr.  Secretary  Lytteltonis  prepared  to  represent  the  matter  t/^  tli« 
Government  of  the  Dominion  of  Canada,  with  a  view,  if  possible,  to  the  repeal  of  the 
restrictive  i-lauso  in  the  Education  Act  in  question. 


I  am,  &c., 


E.  W.  D.  WAllD. 


The  Under  Secretary  of  State, 
Colonial  Office. 


Educatio.n  Act  of  Nova  Scoti.\  of  1900 

Front,  the  Geneml  Officer  Commanding  Jiegular  Forcen  in  Canada,  ^n  the  Secretary 
of  the  Army  Coimcil,   War  Office,  London,  S.W. 

Halifax,   N.S.,    anth   March,   1904. 

Si7>, — I  have  the  honour  to  report  tlmt  Chapter  5''.  Revised  Statutes,  "Education 
Act  of  Nova  Scotia"  of  1900,  has  beeii  amended  as  ahown  in  attached  certified  true 
copies. 

There  are  at  present  139  children  attending  Civilian  schools  for  whom  after 
31st  March,  payment  will  be  recjuired  amoujiting  to  €143  for  tuition  from  the  let 
April  to  the  31st  December,  1904, 

The  present  Military  school  acconiodntion  is  utilized  to  the  utmost. 

1  have,  kc, 

CiTAllLKS  I'AllSONS,  Mujoi-Gen., 

Com'nand'bna    Ropular   Forces   in    V^nada. 


Extract  from  ChapUr  52,  Jiei'ised  Statutes,  1900,  "Tlie  Education  Act" 

Sec.  li,  "All  schools  established  under  the  provisions  of  this  chapter  shall  be  free 
schools,  and  every  person  over  5  yeans  of  uge  resident  in  a  school  boctioii,  shall  have 
the  right  to  attend  the  school  in  that  section.'" 


Kxtntct  from,  on  Act  ic  amend  Chapter  6i,  Revised  Statutes,  1900,  "The  Education 

Act" 

U'assed  tlio  3rd  day  of  March,  1904) 

"Section  3  of  the  Education  Aut,  Chai)ler  52",  lJevisc<l  Statutes,  1900,  is  amended 
by  adding  thereto  the  following  worda: — 

"Excepting  the  children  of  naval  and  military  persons." 
C!ertified  true  copies. 

CHAKLES   PARSON'S,  Major-GenePal. 

Commandina   Regular    Forces   in    Canada. 
Halifax,  N.S.,  26th  March,  1904. 
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16th  April,   19(W. 


1  .i.       V      1'nfi^/1fi  of  the  25th  ultimo,  I  am  commanded 

schools  at  Halifax.  Nova  Scotia,  may  be  iuithonzed  bj  you  unaer  u     i 
Article  1275  of  the  Pny  Warrant.  ' 

1  am,  &c., 
il.  BOWLV.ii.  Colonel  A.A.O..  ■    "^[^ 

■         '"''   ^'"         '■■  for   the   Director   of   Recruiting    and    Orguuzatum. 

The  General  Cominaiidiug  the  Regular  Forces  in  Canada, 
Halifax,  Nova  Scotia.  ,. 

Attendance  of  Miutabv  Cuildrkn  at  Civil  Schools 

,ro.  ,kr  a.nrral  OiJicer  Oo.n.andinn.  J^egular  ^\or..  Car^a,  to  il.  Secretary  of 
the   War  Office,  War  Office,  London,  h.W. 


Halifax,   N.S.,   26th    September,   1904. 


„f  .oldier,  nt  tW.  -taliou  ««  "'"t^TVrwWW   dated  25.1,  March,  1004,  and 

Che  "red  ho,«™  in  which  *- «™-"    ™  ^^        ^nu    ^  p„i.,  i„  „h,K,l  t.xo, 
,,  '*™  ■t?.irThS!:r-rpt;r',".ir;i"rh.  .and,,,*  a„d  S>  .ended  in 

""  '^^  •-  frts  h"t,lf,7:a^":;;:rr:;ur!  'rroT:hl^inT 'r 

quoted  above,  tlie  local  School  Boaid  ^^a8  «PP"'»^»^;  ,         -^^  j,^  ^i,,.  payment  of 

Sinn  of  the  school  foes  on  the  ground.  *'-,;;'*^,.^;;V Board  m^  wn«  not  enter- 

the  ».>hool  tax.    /iter  several  meetings  of  the  bchool  Koara  my       i 

*'""^i;  •       .      +•  n  n+-  *a  ncr  child  per  annum,  at  present  paid,  seems  unjust. 

r;^::,;™  ;:.°inX.  l;  locS  ,».-  o,;  ,he  .,.«».  (,»  .«„,  i„for,n,n„n. 

I  have,  &c., 
ariAKl-l':S    parsons,    Mam    Oenerah 

Comnumding    Regular    Forces,    Canada. 


le  Education 


),  is  amende*! 


C<mada, 


(Approved  G  Janwi-m.  I'Mft) 


Doccmbcr  22,  1004. 


Dki'\rtmi:nt  UK  .liNTiir.,  Ottawa 

To  His  Exrdlenai  Uu'.  Governor  Oeneral  in  Council: 

There  has  h.en  referred  to  ,he  -''V'tj^'-;  ,;-^/^,:,:^--^;|;::  cllllttX 
f..ou,  tlu.  Right  Honourable  the  '•-'•''••;!,,^;  J!  'l  L  g  '  .  .'onned  of  .he  reasons 
officer  adn.inistering  the  Covern.uent  ot  ^ ."'•;•'•  "^^^^    '^  ,,^,,i,,„  ,  ,f  chapter  S 

which  induced  the  (iovenunentol  ^^Z  ^       .h  1  '      n   Ac     to   an.end  Cluipter   52. 
of    the  Statutes   of  Nova   Scotia,    liKH,    intituli.l 
Revised  Sintut.s.  1900,  '  The  Education  Act.  ^^^.,.j^^    . 

,„„:;r.r  v;;?  -S.  r^^X  ct,:it't;;"i.. i. ».-.. 

tVicv  reside. 
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The  Colouiul  Secretary  renmrks  that  Your  ExcelleneyV  Oovenuninit  in  forward- 
ing to  him  the  explanations  of  the  Provineial  Government  will  no  doubt  take  into 
consideration  the  question  whether  such  explanatiouH  are  sufficient  to  justify  the  Act 
being  allowed  to  remain  in  operation. 

The  undersigned  reconuiiends  that  the  attention  of  tlie  Lieutenant  Governor  of 
Nova  Scotia  he  immediately  called  to  this  despatch,  and  that  he  he  requested  to  for- 
ward  the  re<iuired  explanations  without  delay. 

lie  recommends  further  that  >Ir.  Lyttelton  he  advised  of  the  action  so  taken. 

Humbly  submitted, 

C.  FITZPATRIOK, 

Minister  of  Jitsfici'. 


Attoiinkv  (4i;nkral  ok  Nova  Siotia, 

IIai.ikax.  December  27,  iiMM. 

Deau  Sin,— 1  received  a  few  days  ago  a  copy  of  the  report  of  the  Honourable  the 
Minister  of  Justice  to  His  Kxcellency  the  (Jovernor  General,  dated  the  2»th  October, 
1(K)4,  in  which,  after  giving  full  consideration  to  the  represi>ntations  I  made  at  a 
former  date,  it  is  recommended  that  chapter  4  of  the  Acts  of  lUW,  entitled  "  An  Act 
relating  to  Loan  Corporations"  be  disallowed  on  the  ground  that  section  8  of  the 
said  Act  is  uUm  vires. 

The  Minister  makes  the  proviso  that  inquiry  he  made  of  the  Lieutenant  Governor 
of  Nova  Scotia  as  to  whether  this  section  will  be  repealed  at  the  next  session  of  the 
Legislature  and  within  the  time  limit  for  disallowance. 

I  may  say  in  response  to  this  that  in  view  of  the  strong  opinions  which  1  enter- 
tain as  to  tiie  validity  of  this  eection  and  the  strong  doubt  I  entertain  as  to  the 
feeling  and  temper  of  the  legislature  in  respect  of  the  matter,  I  do  not  care  to  take 
the  responsibility  of  advising  that  any  assurances  be  given  in  this  regard.  If  the 
Minister  chooses  to  reserve  action  until  after  the  legislature  has  met  some  action  may 
be  taken,  but  no  official  assurances  of  such  action  are  possible  at  the  present  time. 

Yours  truly. 


Tiic  Honourable  Ohahi.es  Fitzpatuick, 
Minister  of  Justice,  Ottawa. 


J.  W.  LONGLKY. 


Hai-ikax,  NjS.,  Uecombcr  ifT,  11)^1. 


Hon.    G.    FlT/.l'ATIIlCK, 

Minister  of  Justice, 

Ottawa,  Canada. 

Deau  Sni,— Attorney  General  l.ongley  told  me  to-day  that  it  was  your  intention 
to  advise  the  disallowance  of  the  llemedial  Act  iu  respect  to  Mortgages,  passed  by  the 
Parliament  of  Nova  Scotia  last  winter. 

1  hoi)e  you  will  not  move  in  this  matt(>r  until  the  Dominion  members  from  Nova 
Scotia  will  have  an  opportunity  of  discussing  this  matter  with  you.  This  Act  was 
drafted  by  the  law  clerk  of  the  House  after  a  parliamentary  inquiry  at  which  the  loan 
con\panies  were  largely  rei)reBented,  and  the  Act  was  introduced  and  carried  through 
both  Houses  by  the  Government,  and  was  so  introduced  after  fully  considering  the 
Ontario  Act  on  the  same  or  similar  subject.  The  Act  has  the  full  approval  of  the 
Supreme  Court  of  Nova  Scotia,  and  the  legislation  was  prepared  at  the  suggestion  of 
some  of  the  judges,  ai\d  it  should  not.  in  my  humble  opinion,  be  disallowed  if  found 
to  be  within  the  scope  and  jurisdiction  of  the  Legislature  of  Nova  Scotia,  uiion  a 
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liberal  and  bioad  application  of  tlio  torms  of  our  ciin!»titutioii.  Wlu'ii  we  have 
Mcplaincd  to  you  tho  Imrdships  tliat  this  Act  was  niniod  at,  T  nni  sure  you  will  ho 
anxious  to  help  us. 

Yours  very  truly, 

D.  D.  MoKENZIK,  M.P., 

North  Cape  lin-lon  and  Vixlorui. 


' 


Dei'AKtmknt  of  JuaruH,  Ottaw  a,  January  JJrd,  190,'). 

Dear  8iit, — 1  be^  to  acknowledge  receipt  of  your  letter  of  the  27th  ultimo  with 
respect  to  chapter  4  of  the  Acts  of  the  Province  of  Nova  'Scotia  for  1904,  and  to  say 
in  reply  thereto  tiiat  I'have  no  objection  to  allowing  the  consideration  of  this  Act 
to  stand  over  until  the  opening  of  the  ses.siou. 

Yours  very  truly, 

C.  FITZPATRIOK. 
D.  J).  J^IcKknzik.  Ks.].,  M.P., 

Halifax,  N.S. 


I'ransmUlrd  to  Ihr  Sfrn'liiri/  of  t<(iilr  h/i  the  Lieutenant  Gorertior  .'t  Fehriuir.!/,  UWH. 


Phovinciai,  ScrKKTARY,  TTaijfax,  February  2,  1905. 
The  Honourable 

The  vSceretary  of  Stale, 
Ottawa. 

SiH, — Referring  to  a  oouiiuuuicatioii  of  the  IGlii  ultimo,  froui  Hia  llouour  tho 
Lieutenant  (iovernor,  in  which  it  is  stattd  that  a  despatch  had  been  received  from  the 
Secretary  of  State  for  the  Colonics  asking  to  be  informed  of  the  reasoiLS  which 
induced  the  government  to  pass  section  1,  chapter  8  of  the  Act&  of  Nova  Scotia,  1900-4, 
I  have  tlie  honour  to  inform  Hia  Honour  that  the  Act  in  question  was  not  passed  at 
the  instance  of  the  government.  It  was  introduced  by  a  private  member  representing 
the  county  of  Halifax,  at  the  instance,  as  I  am  advised,  of  the  School  Board  of  this 
city.  It  was  contended  on  the  part  of  those  who  supported  t  measure  that  it  would 
not  be  fair  or  reasonable  that  tho  children  of  soldiers  resming  in  barracks,  whose 
fathers  were  entirely  exempt  from  taxation,  should  be  imiiuaetl  upon  tho  school 
authorities  of  the  city  of  Halifax.  On  the  other  hand,  it  was  urged  on  bcl  ilf  of  some 
at  least  of  tho  military  of  this  city  that  they  have  rented  houses  and  the  <ity  taxation 
imposed  on  the  premises  they  occupy  is  regarded  by  the  landlords  in  fixing  th<  rent  of 
the  premises.  I  have  also  to  inform  Ilia  Honour  that  the  question  aa  to  tho  advis- 
ability of  repealing  or  amending  the  section  in  question  will  receive  consideration  at 
the  ensuing  session  of  the  U^islature. 

T  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

].t.-Col.  Jones,  O.  H.  MITRRAY. 

Private  Secretary.  Provincial  Secretary. 


House  uv  Commons,  Ottawa,  February  (J,  190.'). 

8m, — It  has  been  brought  to  tho  notice  of  the  undersigned  members  of  the  House 
of  Oommons,  that  .you  contemplated  advising  the  "  veto  "  of  section  8  of  chapter  4  of 
the  Acta  of  tho  I..egi8lature  of  Nova  Scotia  passed  on  tho  3rd  day  of  March,  A.D. 
1904,  being  an  "  Act  relating  to  Loan  (Corporations,"  and  wo  hasten  to  respectfully 
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protest  against  such  section  being  vetoed,  and  in  support  of  the  contention  that  this 
section  should  be  permitted  to  pass  with  the  rest  of  the  chapter.  We  desire  to  direct 
your  attention  to  the  debates  and  proceedings  of  the  Assembly  of  Nova  Scotia,  1903-4, 
pp.  207-212,  both  inclusive,  and  also  to  sections  20-25,  both  inclusive,  of  chapter  205, 
Revised  Statutes  of  Ontario. 

The  undersigned  respectfully  submit  that  the  passing  of  the  chapter  above  referred 
to  ia  within  the  constitutional  powers  of  the  Legislature  of  Nova  Scotia,  and  should 
be  allowed  to  remain  the  law  of  that  province. 

Respectfully  yours. 


ironourable  Charles  Fitzpatkick, 

Minister  of  Justice  of  Canada, 
Ottawa. 


D.  D.  MoKenzu;, 
.T.  H.  Sinclair, 
S.  W.  W.  Pickup, 
Duncan  Finlaysox, 
A.  K.  Maclean, 
Alex.  Johnston, 
M.  Carney. 


I ,  ' 


Department  of  Justice,  Ottawa,  March  29,  1905. 

S,R^ Referring  to  your  application  for  disallowance  of  Chapter  4  of  the  Acts  of 

Nova  Scotia,  1904,  intituled  "  An  Act  relating  to  Loan  Corporations,"  I  am  directed 
by  the  Minister  of  Justice  to  inform  you  that  upon  careful  consideration  he  has  decided 
not  to  recommend  disallowance,  but  to  leave  the  question  as  to  the  validity  of  the 
statute  to  be  determined  by  the  courts  in  any  case  which  may  arise. 

I  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

F.  W.  G.  Fitzgerald,  Esq.,  ^-  I-  NEWCOMBE, 

Managing  Director,  Deput.n  Minister  of  Justice. 

The  Canadian  Birkbeck  Investment  and  Ravings  Company, 
Toronto,  Ont. 


III 


From  Mr.  LytteUon  io  Lord  Orey. 

DowNiNci  Street,  March  21,  1905. 

My  Lord,— I  have  the  honour  to  acknowledge  the  loceipt  of  Your  Excellency's 
despatch  No.  59,  of  the  19th  ultimo,  forwarding  a  communication  from  the  Govern- 
ment of  Nova  Scotia  on  the  subject  of  the  provision  in  a  recent  Act  of  the  legislature 
of  that  province,  excepting  "the  children  of  naval  and  military  persons"  from  the 
benefits  of  free  education. 

2.  I  learn  with  satisfaction  from  the  letter  of  the  I'lcmier  and  Provincial  Secre- 
tary that  the  advisability  of  repealing  this  illiberal  measure  will  be  considered  during 
the  present  session  of  the  Provincial  Legislature.  I  trust  that  action  will  be  taken  to 
thie  effect;  but  should  the  legislature  decide  otherwise,  I  have  to  reciuest  that  your 
Ministers  will  take  into  consideration  the  question  of  advising  the  exercise  of  yntir 
jjowcrs  of  disallowance  in  resiiect  of  the  Act. 


I  have,  &c., 


ALFRED  LYTTEI/rON. 
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np.Mi.TMKNT  ...■  Jt'strcf,,  Ottawa,  ir.th  May.  1905. 


DK.»  Mk.  L«™..v,_T„»e  ..a.  recently  >■-» '-^".tr H^ Spt"!  rf  fc 
i„,«nco  of  the  Goyer„n,e„,.  bu,  «..  >"'™*'»;„'«  VS™"*  "  """^  *"  «" 

"-^r::;:"f ^:;  ^:r|^  3 -:- r^^^^^^^^ «- 


Yours  very  ti'uly, 


The  Honourable  J.  W.  Lonolry,  K.C, 
Attorney  General. 


E.  L.  NEWCOMBE. 


Attohnkv  Gknekai.  of  Nova  Scotia, 

Haufax,   May    18th,    1905. 


c     f    ,  1    ..f  Chnnter  8   of  the  Acts  of  Nova  Scotia, 
Mv  Dear  Mk.  Nkwcu-muk,- Section  1,  of  YJ^^f^    '  '  \        ^,^  explanation  to  the 

w°lT™-.i»lly  „„  opp...i.i.,„  in  .1.0  H..n»e  ,„  ,..  repeal. 

Yours  very  truly, 


J.  W.  LONGLEY. 


K.  L.  Nkwcomme,  Esq.,  K.C, 

Deputy  Minister  of  Justice. 


5   EDWARD   VII,    1906    . 

'  (Apiyroved   t7  NovrmhiT,  1006.) 

DKr.«.TMK»T  ..K   .1.  »«»■.   Ott»w.>.   lOtl,   Neven.ber,    1905. 
•/•„  Ilk  KicMrmi  Iht  (.■.i-'r»»r  «en«mi  in  Coimcii: 

TK.   „na,.r.l«„ed   ha.  had   ander  r^T'^^l^UlX^^ rZ!^''^ 
,V.«.ml,ly  o(  K,.,a  S...tia,  pa,«ed  '"«-,"''  ■;i™,;;J't,";'S.  and  1.;  i.  of  the 

cS::  Im.";;;;;;!;;.')  f  a..  A',.t",':"in,i,.,« ,!»•  B,.uuh  An.e,i»n  cvai  „a,i 

Knilway  Conir'n'.v,  Limited." 
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Chapter  136,  intituled  "  An  Act  to  iijoorporatf  IIr'  Gold  River  Mines  and  Powisr 
Company,  Limited." 

Chapter  140,  intituled  "  An  Act  to  incoi-pornfe  the  Pictou  Smelting  Company, 
Limited." 

Chapter  143,  intituled  "An  Act  to  amend  Chapter  l.">8,  Acta  of  1902,  intituled 
'  An  Act  to  incorporate  The  Nova  Scotia  Fire  Insunmce  Company.' " 

Chapter  144,  intituled  "  An  Act  to  further  amend  the  Acts  relating  to  the  Acadia 
Fire  Insurance  Company." 

Chapter  147,  intituled  "  An  Act  respecting  the  Lnllnve  Marine  Insurance  Cora- 
l>any,  Limited." 

Chapter  151,  intituled  "An  Act  to  incorjjorate  the  Union  Printing  Company, 
Limited." 

Chapter  li>2,  intituleti  "  An  Act  to  incoriwrato  the  Maritime  Loan  and  Mortgage 
Company,  Limited." 

Chapter  153,  intituled  "  An  Act  to  incorporate  the  Gazette  Publishing  Company, 
Limited." 

Chapter  154,  intituled  "  An  Act  to  incorporate  the  Cape  Breton  Stock  Company, 
Limited." 

Chapter  155,  intituled  "  An  Act  to  incorimrnte  the  Stillmun,  Mineral  Springs 
Company,  Limitetl." 

Chapter  159,  intituled  "An  Act  to  amend  Chapter  191,  Acta  of  1903,  intituled 
'  An  Act  to  incorporate  the  South  Sea  Sealing  Company,  Limited.' " 

Chapter  160,  intituled  "  An  Act  to  incoriK>rate  The  Old  English  Fertilizers  Com- 
pany, Limited  " ;  and 

Chapter  161,  intituled  "An  Act  to  amend  Chapter  15."),  Acts  of  1900,  entitled 
'  An  Act  to  incorporate  the  Chapman  Double  Mall  Bearing  Company  of  Canada, 
Limite<L' " 

The  undersigned  recommends  that  u  co})y  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Nova  Scotia,  for  the  information  of  his 
gdvernnient. 

Humbly    submitted, 

C.  FITZPATUICK, 

Minisier  of-  Justice. 


(Apijrovcd  11  Novemhcr,  19US.) 

Dki'abtmknt  ok  .TtiSTKK,  OTTAWA,  November  lOtli,  IWii:.. 

I'o  His  Excellcncn  the  (Jovcrnor  Genvral  in  Council: 

The  uudersiKui'd  has  hud  under  consideration  ('ii«j)tcr  3s,  intituled: — 
"  An  Act  further  to  amend  tiie  Game  Act " 

of  the  Statutes  of  Novn  S<i)tia,  190.'),  and  in  recoiumending  that  it  be  left  to  such 
oi)eration  as  it  may  have,  he  desires  to  reserve  the  objection  tlmt  enactments  of  this 
churnoter  forbidding  the  killing  of  game  and  imposing  i)enikltie9  therefor  relate  to  the 
criminal  law,  and  are  within  the  exclusive  authority  of  parliament.  This  objection 
uuiy,  however,  be  couveniently  determined  by  the  courts  when  it  arise<>,  and  the  under- 
signed doe;  not  re<?ommend  disallowance. 

ITtimbly  submitted, 

('.   FITZPATRICK, 
Minutter   of  Justice. 
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(Approved  Novemhcr  17,  1906.) 
Dk.i«.vrtment  of  JusTicK,  Ottawa,  November  10th,  1905, 


To  Ilk  Excdlcncy  the  Governor  Gcnoral  in  Council: 

The  undersigned  h.s  had  unuev  consideration  ehapter  .^1  «f  ^Jf  .f^^l.'^^^^  °*  ^«^.* 
Scotia   1905   intituled:   "An  Act  relating  to  Offences  agamat  Keligicm.. 

Thi;  Act  provides  for  appeal  in  certain  eases  to  the  Supreme  Court  from  any 
iudgment   or^nr  convictioHf  a  county  court  Judge  or  stipendiary  magistrate 

In  so  far  as  these  provisions  relate  to  offences  against  religion  they  are  criminal 
nrovisions  and  ultra  vires,  and  in  so  far  as  they  enaf4  criminal  procedure,  they  are 
C  e  u»r«  r,r.«.  Whether  the  Act  has  any  operation  except  in  these  two  par- 
tfcuTars  s  doubtful,  but  in  any  case  it  will  be  quite  convenient  for  a  -u'Tt  to  give 
offec'rto  these  ob.iections  when  they  are  raised.  The  undersigned,  therefore,  does  not 
recommend  di.al  owance.  but  he  recommends  that  a  copy  of  this  report,  >f  aPP  Jf^ 
rr^ansmitted  to  the  Lieutenant  Ooven.or  of  Nova  Scotia,  for  the  information  of  his 

government.  ,     .       i 

Humbly   submitted, 

C.   FITZPATRICK, 

Minister    of    Justice. 


(Approved  Xovemher  17,  1005.) 
Dkpautment  of  J118TKK.  Ottawa,  November  lOth,  1905. 
To  //(■«  HvcelUiiC!,  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  chapter  134  of  the  statutes  of  Nqva 
Scotia   m"'"ntituled:  "  An  Act  to  incorporate  the  British  American  Coal  and  Rail- 

"'  ^hrrfin'^ln-ates  a  company  with  general  powers  to  mine,  auarry,  work,  mill 
and  pr<!,>«n  fm-  sal,  sell  and  deal  in  certain  minerals  to  acquire  lands  and  mining 
r  It^  t  c.  n.truct  and  oper.^te  railways,  tMegraphs,  telephones,  &c.  It  is  not 
Ip  e^l^provid  d  .at  this  business  shall  be  carried  on  only  in  the  province  of  Nov 
sTtir  bii'Tt  is  provided  bv  section  «  that  the  company  is  authorized  to  transact  any 
wline'ss  out    'fvhe  province  necessary  or  incidental  to  any  of  the  purix>.cs  for  which 

''""c^apier  147.  intitinod:  '•  An  Act  respecting  the  LaHave  Marine  Insurance  Com- 
'"'"cha^eflM.  intituled:  "An  Act  to  incorporate  tho  U-.ion  Printing  Company. 
Limited"; 
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Chapter  152.  intituled:  "An  Act  to  incorporate  the  Maritime  T.onn  and  Mort- 
irapfe  Company.  Limited"; 

Chapter  l.i.l,  intituled:  "An  Act  to  incorporate  the  Gazette  Publishinjr  Company. 
Limited  " : 

Chapter  154,  intituled:  "An  Act  to  incorporate  the  Cape  TJreton  Stock  Com- 
luuiy,  Limited  "; 

Chapter  155,  intituled:  "An  Act  to  incorporate  The  Stillman  Mineral  Springs; 
Company.  Limited";  and. 

Chapter  100,  intituled:  "  An  Act  to  incorporate  the  Old  English  Fertilizers  Com- 
pany. Limited,"  ouglit  to  he  similarly  amended,  and  the  undersigned  accordingly 
recommends  that  the  Lieutenant  Covernor  be  reciuested  to  inform  Your  Excellency's 
government  whetlier  tluvc  chajiters  also  will  be  amended  in  like  manner. 

irTimbly  submitted, 

C.  FlTZPATRTiOK. 

Minister  of  Justice 


(Approved  November  17,   1905) 
Dkpahtmknt  of  JrsTicK,  Ottawa,  10th  November,  in05. 
To  His  Kxvi'Uemy  the  Governor  Onieral  in   Council: 

The  undersigned  has  had  under  consideration  Chapter  143  of  the  Statutes  of  Nova 
Scotia,  1905,  intituled  "  An  Act  to  amend  chapter  158,  Acts  of  1902,  entitled  '  An  Act 
to  incoriwrate  the  Nova  Scotia  Fire  Insurance  Company.'" 

This  A<-t  amends  section  11,  of  Chapter  158,  of  the  Acts  of  1902,  by  which  the 
Nova  Scotia  Fire  Insurance  Company  was  incorporated. 

Setition  11  providfti  that  the  company  shall  have  power  and  authority  within  the 
Province  of  Nova  Scotia  to  make  and  effect  contracts  of  insurance,  &c. ;  this  beini? 
the  section  which  defines  the  general  powers  of  the  company,  and  it  will  be  observed 
that  the  business  of  the  company  is  thert4)y  properly  confined  to  the  Province  of  Nova 
Scotia.  The  amendment  eflfected  by  Chapter  143  now  in  question  is  to  strike  out  the 
words  "  within  the  Province  of  Nova  Scotia,"  the  intention  apparently  being  to 
authorize  the  company  to  make  these  contracts  and  carry  on  it^*  business  outside  of 

Nova  Scotia. 

This  is  an  amcjulnient  which  in  the  opinion  of  the  undersigned  cannot  be  allowed 
to  stand.  A  i)rovincial  legislature  has  no  pSwer  to  incori>orate  companies  except  for 
l)rovincial  objwts,  a>id  it  has  been  held  by  the  Judicial  Committee  of  the  Privy  Council 
that  the  Dominion  alone  can  constitute  companies  with  power  to  carry  on  business 
thronghoiit  the  Dominion  or  in  the  several  provinces. 

liefore  recommending  disallowance  of  this  Act,  however,  the  undersigned  recom- 
mends that  a  copy  of  this  report,  if  approvefl.  be  transmitted  to  the  Lieutenant 
Governor  of  Nova  Scotia,  for  the  purpose  of  obtaining  any  observations  which  his 
governnient  desires  to  submit,  and  so  as  to  ascertain  whether  his  Government  will 
undertake  to  have  the  Act  repealed  within  the  time  limited- for  dit^allowance. 

Observations  similar  to  the  foregoing  apply  to  Chapter  144,  intituled:  "An  Act 
to  further  amend  the  Acts  relating  to  the  Atradia  Fire  Insurance  Company,"  which  not 
only  repeals  the  words  limiting  the  busiiuv«s  of  the  company  to  Nova  (Scotia,  but  by 
section  2  expressly  authorizes  the  company  to  comply  with  the  laws  of  Canuda,  and  of 
any  province  thereof  wherein  it  proposes  to  carry  on  business,  and  to  open  agencies 
and  appoint  agencies  in  such  places  as  the  (company  considers  necessary  for  carrying 

on  its  business.  i       f    v 

The  undersigned  rieommends,  therefore,  that  a  similar  inquiry  be  made  of  tho 
Lieutenuit  Governor  with  regard  to  the  c^aid  Chapter  144. 

Humbly  submitted, 

C.  FITZPATRICK. 

Minister  of  Justice. 


'fl 
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(Approved  November  17,  1905.)  .  . 

Depautmknt  of  Justice,  Ottawa,  lOth  November,  1905. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  considcation  chapter  159  of  the  Statutes  of  Nova 
Scotia,  1905,  intituled:  "An  Act  to  amend  chapter  191,  Acts  of  1903,  entitled  'An 
Act  to  incorporate  the  South  Sea  Sealing  Company,  Limited.' " 

Chapter  159  of  the  Acts  of  1903,  which  is  amended  by  the  statute  now  in  question, 
incorporated  the  South  Sea  Sealing  Company,  Limited,  with  very  broad  powers,  perhaps 
broader  than  should  have  been  allowed  to  pass,  but  by  section  15  it  was  provided  that 
the  head  office  of  the  company  should  be  at  Halifax,  or  at  such  place  in  Nova  iScotla  as 
the  directors  might  determine. 

Section  3  of  the  present  Act  amends  the  said  section  15  by  striking  out  the  words 
"  Nova  iScotia  "  and  substituting  therefor  the  words  "  The  Dominion  of  Canada,"  so 
that  the  original  section  now  reads  "  the  head  office  of  the  company  shall  be  at  Halifax, 
or  at  such  place  in  the  Dominion  of  Canada  aa  the  directors  determine." 

It  is  not  in  the  opinion  of  the  undersigned,  for  reasons  which  have  fcefen  explained 
in  reports  on  some  of  the  earlier  chapters  of  the  Nova  Scotia  statutes  of  1905,  com- 
petent to  the  legislature  to  authorize  a  company  to  have  its  head  office  out  of  the 
province. 

Chapter  161,  intituled  "  An  Act  to  amend  chapter  155,  Acts  of  1900,  entitled  'An 
Act  to  incorporate  the  Chapman  Double  Ball  Bearing  Company  of  iCanada,  Limited.' " 

This  Act  is  subject  to  an  objection  of  the  same  kind  asi  that  hereinbefore  stated, 
because  by  section  3  it  is  provided  that  the  head  office  of  the  company  may  be  in  such 
place  either  within  or  without  the  Province  of  Nova  Scotia  as  may  be  prescribed  by  the 
by-laws  of  the  company. 

The  undersigned  considers,  therefore,  that  these  Acts,  chapters  159  and  161,  ought 
to  be  disallowed  unless  the  provisions  in  question  are  repealed  with  the  time  limited 
for  disallowance. 

The  undersigned  accordingly  recommends  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant  Governor  of  Nova  Scotia,  with  a  request  that  he 
inform  Your  Excellency's  Government  whether  these  Acts  will  be  so  amended  at  the 
next  session  of  the  legislature. 

Humbly  submitted, 

0.  FITZPATEIiOK, 

Minister  of  Justice, 


Transmitted  io  the  Secretary  of  State  by  the  Lietwtenant  Governor  3  June,  1906, 

Halifax,  June  4,  1906. 

,SiH, — I  am  directed  by  the  Provincial  Secretary  to  inclose  for  transmission  to  His 
Excellency  the  Governor  General  a  letter  from  the  Attorney  General  to  the  Provincial 
Secretary  covering  memoranda  by  the  Attorney  General  respecting  the  objections 
raised  by  the  Minister  of  Justice  to  chapters  li34,  136,  140,  147,  151,  152,  153,  154,  156 
and  160;  chapters  41,  38,  159,  161,  143  and  144  of  the  Acts  of  1905  of  the  Legislature 
of  Nova  Scotia. 

I  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

FiREDK.  F.  MATHERS, 
Lt.-Col.  Jones,  Private  Secretar  y,         ♦  Deputy  Provincial  Secretary. 

Governmeat  House. 
8M»1— SB 
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Memorandum  on  the  report  of  the  Minister  of  Justice  as  to  Chapter  38  of  the  Acts  of 
1905,  of  the  Legislature  of  Nova  Sootin. 

The  undersigned  has  had  under  consideration  the  report  of  the  Minister  of 
Justice  to  His  Excellency  the  Governor  General  approvid  of  by  His  Excellency  in 
Council  on  the  17th  of  November,  1905,  referring  to  Chapter  38  of  the  Acts  of  the 
Legislature  of  Nova  Scotia  for  the  session  of  1905,  intituled,  "An  Act  further  to 
amend  the  (inme  Act,"  recommending  that  it  be  left  to  su^h  operation  as  it  may  have 
and  reserving  the  objection  that  enactments  forbidding  tht  killing  of  game  and  the 
imposing  of  penalties  therefor  relate  to  the  criminal  law,  and  are  therefore  within  the 
exclusive  authority  of  parliament. 

Jle  begs  respectively  to  submit  that  this  enactment  is  an  amendment  of  Chapter 
101  of  the  Revised  Statutes  of  Nova  Scotia,  1909,  "  of  the  preservation  of  game,"  and 
has  for  its  object  entirely  the  protection  and  preservation  of  game  within  any  county 
or  counties  or  the  whole  province  and  that  the  imposition  of  penalties  for  that  pur- 
pose does  not  bring  this  amendment  within  the  sphere  of  criminal  law.  The  enact- 
ment therefore  is  within  the  exclusive  authority  of  the  legislature. 

Respectfully  submitted, 

ARTHUK    DRYSDALE, 

Attorney-General. 
Halifax,  24th  April,  190G. 


Mkmohandum  on  the  report  of  the  Minister  of  Justice  as  to  Chapter  Jfl  of  the  Acts  of 
1005  of  the  Legislature  of  Nova  Scotia. 

The  undersigned  has  had  under  consideration  the  report  of  the  Minister  of 
Justice  to  His  Excellency  the  Governor  General,  approved  of  by  His  Excellency  in 
Council  on  the  17th  of  November,  1905,  referring  to  Chapter  41  of  the  Acts  of  the 
Lepialature  of  Nova  Scotia  for  the  session  of  li^Oo,  intituled  "  An  Act  relating  to 
otfences  against  Religion,"  recommending  that  a  copy  of  such  report  be  transmitted 
to  His  Honour  the  Lieutenant  Governor  for  the  information  of  his  government,  and 
begs  respectfully  to  submit  that  he  recognizes  the  force  of  the  objections  stated  by 
the  Minister  of  Justice  and  concurs  in  the  opinion  that  it  is  desirable  for  a  court  to 
decide  upon  the  validity  of  these  objections  whenever  they  are  raised. 

Respectfully  submitted, 

ARTHUR  DRYSDALE, 

A  ttomey-Gencral. 
Halifax,  24th  April,  1906. 


Memoranuum  on  the  report  of  the  Minister  of  Justice  as  to  Chapters  ISIf,  136,  110, 
U7,  151,  152,  153,  m,  156,  160  of  the  Acts  of  1905  of  the  Legislature  of  Novw, 
Scotia.  • 

The  undersigned  has  had  under  consideration  the  Report  of  the  Minister  of 
Justice  to  His  Excellency  the  Governor  General  approved  of  by  His  Excellency  in 
Council  on  the  17th  of  November,  1905,  referring  to  Chapters  134,  l^SC,  140,  147,  151, 
152,  153,  154,  155  and  160  raising  the  objection  that  said  statutes  are  open  to  the 
construction  that  the  companies  thereby  incorporated  may  carry,  on  an  extra-provin- 
cial business  and  recommending  that  inquiry  be  made  of  His  Honour  the  Lieutenant 
Governor  as  to  whether  such  an  amendmcut  will  be  enacted  as  will  expressly  continet 
the  exercise  of  the  powers  of  such  companies  to  the  province  of  Nova  Scotia  and  begs 
respectfully  to  submit  as  follows: — 

(1)  As  to  Chapter  VM,  intituled  "An  Act  to  incorporate  the  Gold  River  Mines 
and  Power  Company,  Limited,"  Chapter  147,  intituled  "  An  Act  respecting  the  La 
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Have  'Marine  Insurance  Company,  Limited,"  Chapter  151,  intituled  "An  Act  to 
incorporate  the  Union  Printing  Company,  Limited,"  Chapter  152,  intituled  "  An 
Act  to  incorporate  the  Maritime  Loan  and  Mortgage  Company,  Limited,"  and  Chap- 
ter 153,  intituled  "  An  Act  to  incorporate  the  Gazette  Publishing  Company,  Limited," 
that,  while  these  Acts  of  Incorporation  do  not  in  terms  provide  that  the  business  of 
the  respective  companies  shall  be  carried  on  only  in  the  province  of  Nova  Scotia  yet 
as  the  jurisdiction  of  the  legislature  only  extends  to  the  province  these  Acts  empower 
ihem  only  to  exercise  the  powers  conferred  upon  them  within  the  province.  With  any 
business  transacted  by  these  companies  respectively  beyond  the  province  the  legis- 
lature and  courts  of  Nova  Scotia  are  not  concerned  beyond  the  provisions  of  their 
acts  of  incorporation  generally.  If  these  companies  undertake  to  extend  their  busi- 
ness, make  contracts  and  avail  themselves  of  the  protection  of  the  courts  of  any  other 
country,  they  should  be  at  liberty  to  do  so  where  by  the  laws  of  comity  among 
nations  such  corporations  are  recognized  and  permitted  to  make  contracts  and  to  sue 
and  be  sued  in  the  courts.  In  such  cases  the  corporation  is  bound  as  to  any  trana- 
action  both  by  the  provision  of  its  Acts  of  Incorporation  and  by  the  laws  of  the 
country  where  the  transaction  occurs.  The  principle  is  now  well  established  that  a 
corporation  duly  created  in  one  country  is  recognized  as  a  corporation  by  other 
countries.  Laws  regulating  the  operation  of  foreign  corporations  are  found  on  the 
statute  books  of  nearly  all  countries.  To  amend  these  acts  of  incorporation  so  as  to 
expressly  confine  the  exercise  of  the  companies'  powers  to  this  province  should  be  to 
prohibit  and  prevent  them  from  taking  advantage  of  the  law  of  comity  which  5* 
almost  universally  recognized. 

He,  therefore,  begs  to  submit  that  this  legislation  should  be  left  to  its  operation. 

(2)  As  to  chapter  li34,  intituled:  "An  Act  to  incorporate  the  British  American 
Coal  and  Railway  Company,  Limited,"  that  except  as  to  section  6  the  above  expres- 
sion of  opinion  applies,  and  as  to  section  G  he  accedes  to  the  view  of  tiie  Minister  of 
Justice  that  it  purports  to  authorize  the  transaction  of  business  without  the  proviiico. 
and  the  legislature  of  Nova  Scotia  has  accordingly  repealed  this  sccticu. 

As  to  chapter  140,  intituled:  "An  Act  to  Incoriwratc  the  Pictou  Smelting  Com- 
pany, Limited,"  that  the  same  remark  applies,  and  the  legislature  of  Nova  Scotia  has 
aci-'ordlngly  repealed  section  6  of  that  Act. 

As  to  chapter  154,  intituled:  "An  Act  to  Incorporate  the  Cape  Breton  Stock 
Company,  Limited,"  the  same  remark  applies,  and  the  legislature  has  accordingly 
repealed  section  4  of  that  Act. 

As  to  Chapter  155,  intituled:  "An  Act  to  Incorporate  the  Stillman  Mineral 
Springs  Company,  Limited,"  section  6  has  for  the  same  reason  been  repealed. 

The  same  remarks  applies  to  chapter  100,  intituled:  "An  Act  to  Incorporate  the 
Old  English  Fertilizers  Company,  Limited,"  and  accordingly  clause  p  of  section  2 
and  section  28  of  that  Act  have  been  repealed. 

Kespcctfullj   submitted. 

ARTHUK  BRYSDALE, 

Attorney  General. 
Hamfax,  24th  April,  1900, 


Memora.\ul".\i  on  tho  Report  of  the  Minister  of  Jiustice  as  to  Chapters  1.1/,!  and  H'l  of 
the  Acts  of  1905  of  the  Legislature  of  Nova  Scotia 

The  undersigned  has  had  under  consideration  the  report  of  the  Minister  of  .Justice 
to  His  Excellency  the  Governor  General,  approved  of  by  His  Excellency  in  Council 
on  the  I7th  of  November,  1905,  referring  to  chapters  143  and  144  of  the  Acts  of  the 
legislature  of  Nova  Scotia  for  the  session  of  1905,  stating  that  the  provincial  legis- 
lature has  no  power  to  incorporate  companies  except  for  provincial  objects,  and  recom- 
mending that  a  copy  of  his  report  be  transmitted  to  His  Honour   tlie  Lieutenant 
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Governor  cf  Nova  Scotia,  for  the  purpose  of  obtaining  any  observations  which  his 
government  desires  to  submit,  and  to  ascertain  whether  his  government  will  under- 
take to  have  the  Act  repealed  within  the  time  limited  for  disallowance. 

The  undersigned  desires  to  repeat  the  observations  made  in  his  report  concerning 
chapters  134,  136,  140,  147,  151,  152,  153,  154,  155  and  160,  and  states  that  regarding 
the  amendment  made  by  said  chapter  143  intituled:  "  An  Act  to  anmed  Chapter  158i 
Acts  of  1902,  entitled :  '  An  Act  to  Incorporate  The  Nova  Scotia  Fire  Insurance 
Company,' "  it  simply  removes  a  disability  imposed  by  the  Act  of  Incorporation  upon 
the  Nova  Scotia  Fire  Ino'Tf^rce  Company  to  make  contracts  outside  the  province  of 
Nova  Scotia.  It  does  not  purport  to  confer  powers  upon  the  company  to  do  any  acts 
without  the  province. 

He  further  desires  to  draw  attention  to  the  fact  that  the  amendment  was  made  in 
order  that  the  conix>any  might  take  advantage  of  the  provisions  of  any  statutes  ofJ 
Canada  respecting  insurance,  and  to  permit  this  company  to  obtain  a  license  from 
His  Excellency  the  Governor  General  in  Council  to  do  business  elsewhere  in  Canada 
than  the  province  of  Nova  Scotia;  the  undersigned  is  informed  that  such  a  license 
has  been  issued  to  this  company.  He,  therefore,  submits  that  the  Act  should  be  left 
to  its  operation. 

Kegarding  the  amendments  made  by  said  chapter  144,  intituled:  "An  Act  to 
further  amend  the  Acts  relating  to  the  Acadia  Fire  Insurance  Company,"  that  he 
desires  to  make  the  same  observations  and  to  state  further  that  in  the  consolidation 
of  the  Acts  relating  to  the  Acadia  Fire  Insurance  Company  passed  at  the  present 
session  of  the  legislature  of  Nova  Scotia  this  chapter  has  ibeen  repealed. 

Kespectfully  submitted, 

ARTHUR  DRYSDALE, 

Attorney  Oeneral. 
Halifax,  24th  April,  Hm. 


Memorandum  on  the  Report  of  the  Minister  of  Justice  as  to  Chapters  159  and  161  of 
the  Acts  of  1905  of  the  Legislature  of  Nova  Scotia. 

The  undersigned  has  had  under  consideralion  the  report  of  the  Minister  of 
Justice  to  His  Excellency  the  Governor  General,  approved  of  by  His  Excellency  in 
Council  on  the  I7th  of  November,  1905,  referring  to  chapters  159  and  161  of  the  Acts 
of  the  Legislature  of  Nova  'Scotia  for  the  sesi&ion  of  1905,  stating  that  it  is  not  com- 
petent to  the  LegislaturL  of  Nova  Scotia  to  authorize  a  company  to  have  its  head 
offices  out  of  the  province,  and  inquiring  whether  these  Acts  will  be  amended  at  the 
next  session  of  the  legislature,  the  undersigned  begs  respectfully  to  submit  as  follows: — 

1.  As  to  chapter  159  of  the  Acts  of  the  Legislature  of  Nova  Scotia,  intituled :  "  An 
Act  to  amend  chapter  191,  Acts  of  1903,  intitled  '  An  Act  to  incorporate  the  South  Sea 
Sealinn  Company,  Limited,' "  that  at  the  present  ijession  of  the  Legislature  of  Nova 
Scotia,  clause  /  of  section  3  of  said  Act,  'by  which  section  15  of  the  original  Act  of 
incorporation  was  amended  so  as  to  read  "  the  bead  office  of  the  company  shall  be  at 
Halifax  or  at  such  place  in  the  Dominion  of  Canada  as  the  directors  determine,"  has 
been  repealed ;  and  that  the  amending  Act  further  enacts  that  "  the  head  office  of  the 
company  shall  be  at  such  place  as  the  directors  determine." 

As  to  chapter  161,  intituled:  "  An  Act  to  amend  chapter  156,  Acts  of  1900,  entitled 
'An  Act  to  incorporate  the  Chapmen  Double  Ball  Bearing  Company,  of  Canada, 
Limited ',"  he  hegs  to  state  that  sections  2  and  3  relating  to  the  head  office  and  the 
meetings  of  the  company  have  been  repealed. 

Respectfully  submitted, 

ARTHUR  DRYSDALE, 

Attorney  Oeneral, 
Halifax,  24  th  April,  1906. 
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(Approved  7  July.  1906.)  v 

.  ■  Department  of  Justice,  Ottawa,  29th  Juno,  lOOC. 

To  His  Excellency  the  Oovernor  General  in  Council:  ' 

The  undersigned  has  had  under  consideration  a  despatch  of  the  Lieutenant  Gover- 
nor of  Nova  Scotia  of  6th  instant,  transmitting  a  letter  fronv  the  Deputy  Provincial 
Secretary  of  Nova  Scotia  with  reports  of  the  Attorney  General  as  to  certain  Acts  of 
the  Legislature  of  Nova  Scotia,  19(M5,  as  to  which  the  attention  of  the  government  of 
Nova  Scotia  was  particularly  directed  by  orders  of  Your  E-xcellency  in  Council  of  10th 
November  last. 

As  to  Chapter  134,  intituled  "  An  Act  to  incorporate  the  British  American  Coal 
and  Railway  Company,  Limited,"  the  Attorney  General  states  that  section  6  has  been 
repealed. 

As  to  chapter  140,  intituled  "  An  Act  to  incorporate  the  Pictou  Smelting  Company, 
Limited,''  the  Attorney  General  states  that  section  6  has  been  repealed. 

A^  to  chapter  154,  intituled  "An  Act  to  incorporate  the  Cape  Breton  Stock 
Compuiy,  Limited,"  the  Attorney  General  states  that  section  4  has  been  repealed. 

As  to  chapter  155,  intituled  "  An  Act  to  incorporate  the  Stillman  Mineral  Springs 
Company,  Limited,"  the  Attorney  General  states  that  section  6  has  been  repealed. 

As  to  chapter  160,  intituled  "  An  Act  to  incorporate  the  Old  English  Fertilizers, 
Limited,"  the  Attorney  General  states  that  clause  (p)  of  section  2,  and  section  23 
have  been  repealed. 

As  to  chapter  136,  intituled  "  An  Act  to  incorporate  the  Gold  River  .Mines  and 
Power  Company,  Limited." 

147,  intituled  "An  Act  respecting  the  LaHave  Marine  Insurance  Company,' 
Limitp-l"; 

151,  intituled  "An  Act  to  incorporate  the  Union  Printing  Company,  Limited"; 

x'.''\  .ntituled  "  An  Act  to  incorporate  the  Maritime  Loan  and  Mortgage  Company, 
Limited";  and 

153,  intituled  "  An  Act  to  incorporate  the  Gazette  Publishing  Company,  Limited  "; 
the  Attorney  General  argues  in  effect  that  no  powers  are  granted  beyond  provincial 
authority,  and  that  there  is  no  occasion  for  limiting  the  business  of  these  companies 
to  Nova  Scotia,  especially  as  they  may  be  recognized  'by  the  laws  of  other  countries  in 
which  they  desire  to  transact  business. 

The  Attorney  General  does  not  appear  to  have  considered,  however,  that  the  real 
force  of  the  objection  stated  by  the  predecessor  in  office  of  the  undersigned  consists  in 
the  incompetency  of  a  provincial  legislature  to  confer  any  general  capacity  upon  cor- 
porations. 

The  powers  of  a  company  incorporated  by  a  province  must  be  strictly  limited  to 
provincial  objects,  and  it  is,  in  the  opinion  of  the  undersigned,  therefore,  expedient 
that  any  charter  or  Act  of  incorporation  granted  or  passed  by  provincial  authority 
should  be  upon  its  face  limited  in  accordance  with  the  constitutional  Act.  If  by  the 
laws  of  any  other  country  a  company  incorporated  by  the  Legislature  of  Nova  Scotia, 
and  therefore  incapable  of  doing  business  except  for  provincial  objects,  may  neverthe- 
less in  such  other  country  carry  on  business  for  objects  not  provincial,  that  is  a  question 
perhaps  in  which  the  undersigned  is  not -concerned,  though  a  company  would  no  doubt 
in  such  circumstances  in  proper  proceedings  be  compelled  by  the  provincial  courts  to 
confine  its  business  within  the  limits  author  ;/!ed  by  its  constituent  authority.  In  such 
a  case  it  would  be  of  no  disadvantage  to  the  company  to  have  the  limitation  of  its 
powers  stated  in  the  incorporating  Act. 

The  undersigned  does  not,  however,  approve  of  the  policy  of  a  province  conferring 
powers  in  terms  so  general  as  to  apparently  authorize  these  companies  to  engage  in 
foreign  business,  which  is  not  authorized  by  the  laws  of  Canada,  ana  in  the  circum- 
stances the  undersigned  apprehends  probably  not  authorized  by  the  law  of  any  foreisfn 
country. 
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Inasmuch,  however,  as  the  sections  above-mentioned  have  been  repealed,  and  since 
the  disallowance  of  these  Acts  under  the  present  circumstances  might  lead  to  consider- 
able embarrassmeiit,  the  undersigned  does  not  recommend  disallowance,  but  he  recom- 
mends this  report,  if  approved,  for  the  consideration  of  the  Government  of  Nova  Scotia, 
especially  with  reference  to  the  consideration  of  future  Bills  for  incorporation  of  com- 
panies which  may  come  before  the  legislature. 

Chapter  159,  intituled  "  An  Act  to  amend  chapter  191,  Acts  of  1903,  entitled  '  An, 
Act  to  incorporate  the  South  Sea  Sealing  Company,  Limited.' "  The  Attorney 
General  reports  that  clause  (f )  of  section  3  has  been  repealed. 

Chapter  IGl,  intituled  "  An  Act  to  arrend  chapter  IM,  Acta  of  1900,  entitled  '  An. 
Act  to  i.acorporate  the  Ch.'^  nran  Double  Ball  Bearing  Company  of  Canada,  Limited.' " 
The  A+torney  General  rep-rta  th?t  f.ections  2  and  3  have  been  repealed. 

Chapter  144,  "  An  Act  to  further  amend  the  Acts  relating  to  the  Acadia  Fire 
Insurance  Company."  The  Attorney  General  states  that  the  Acadia  Fire  Insurance 
Company's  Acts  were  consolidated  at  the  recent  session,  and  that  chapter  144  has  been 
repealed.  The  objections  to  chapter  144,  therefora,  if  they  appear  in  the  consolidated 
Act  will  be  reconsidered,  after  the  consolidated  Act  has  been  transmitted,  and  when 
the  undersigned  comes  to  report  upon  it. 

The  undersigned  recommends,  therefore,  that  for  the  reasons  aforesaid  the  Acts 
above  mentioned  be  left  to  such  operation  as  they  may  have. 

As  to  chapter  143,  intituled  "  An  Act  to  amend  chapter  158,  Acts  of  1902  entitled 
'  An  Act  to  incorporate  the  Nova  Scotia  Fire  Insurance  Co.npany,' "  the  Attorney 
General  states  that  the  amendment  simply  removes  a  disability  imposed  by  the  Act  of 
Incorporation  upon  the  Nova  Scotia  Fire  Insurance  Company  to  make  contracts  out- 
side of  the  Province  of  Nova  Scotia,  and  that  it  does  not  purport  to  confer  powers  upon 
the  company  to  do  any  acts  without  the  province.  The  Attorney  General  adds  that  the 
amendment  was  made  in  order  that  the  company  may  take  advantage  of  the  provisions 
of  any  statute  of  Canada  respecting  insurance,  and  to  permit  the  company  to  obtain  a 
license  from  the  Governor  General  in  Council  to  do  business  elsewhere  in  Canada  than 
in  the  Province  of  Nova  Scotia,  and  th-t  he  is  informed  that  such  license  has  been 
issued  to  the  company. 

This  company  is  incorporated  by  chapter  58,  Nova  Scotia  statutes  of  1902,  and  by 
section  11  of  that  Act  the  company  is  authorized  within  the  Province  of  Nova  Scotia 
to  make  and  effect  contracts  oi  fire  insurance  as  to  buildings,  goods,  vessels,  or  other 
personal  property. 

Chapter  143  contains  only  one  provision.  It  amends  the  said  section  11  by  striking 
out  the  words  "  within  the  Province  of  Nova  Scotia,"  so  that  by  force  of  the  amend- 
ment the  section  reads  tliat  the  company  shall  have  power  to  make  and  effect  these  con- 
tracts, and  contains  no  limitation  what'iver. 

The  intention  of  the  amendment,  therjfore,  can  only  be  to  authorize  the  company 
to  extend  ite  business  beyond  the  province,  to  open  oflSces,  make  contracts  and  insure 
property  outside  of  the  province,  and  thi.i  intention  seems  to  be  admitted  by  the 
Attorney  General. 

In  the  opinion  of  the  undersigned  such  powers  are  beyond  the  authority  of  a 
provincial  legislature  to  grant,  and  the  amendment  is  ineffective. 

The  undersigned  would,  tiierefore,  recommend  the  disallowance  of  this  statute 
were  it  not  for  the  fact  stated  by  the  Attorney  General  that  the  amondmont  was  made 
in  order  to  enable  the  company  to  take  advantage  of  the  provisions  of  tlie  Irourance 
Act,  and  that  a  Dominion  license  has  rince  been  issued  to  the  company. 

Upon  reference  to  the  Superintend'  nt  of  Insurance,  he  reports  that  n  Dominion 
license  was  issued  to  the  Nova  Scotia  i-''ire  Insurance  Company  on  3rd  August  last 
under  the  authority  of  an  Order  in  C"ancil  of  22nd  July  last,  whicli  Order  in  Council 
was  passed  pursuant  to  clause  (c)  of  section  3  of  the  Insurance  Act.  This  section 
provides  as  follows: — 

"  3.  The  provisions  of  this  Act  shall  not  apply, — 

"  (a)  To  any  company   transacting,  in  Canada,  ocean  marine  insurance 
exclusively;  or, 
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"  (b)  To  any  policy  of  life  insurance  in  Canada,  issued  previously  to  the 
twenty-second  day  of  May,  in  the  year  one  thousand  eight  liundrtJ  and  sixty- 
eight,  by  any  company  which  has  not  subsequently  received  a  license;  or, 

"  (c)  To  any  company  incorporated  by  an  Act  of  the  legislature  of  the  late 
province  of  Canada,  or  by   an  Act  of  the  legislature  of  any   province  now 
forming  part  of  Canada,  which  carries  on   the  business  of  insurance  wholly 
uitliin  the  limits  of  that  province  by  the  legislature  of  which  it  v.-as  incorpor- 
ated, and   which   is   within   the  exclusive  control  of   the   legislature   of   such 
province;  but  any  such  company  may,  by  leave  of  the  Governor  in  Council, 
on  complying  with  the  provisions  orf  this  Act,  ^/ail  itself  of  the  provisions  of 
this  Act,  and  if  it  so  avail  itself,  the  provisions  of  this  Act  shall  tnereafter 
apply  to  it,  and  such  company  shall  have  the  power  of  transacting  it'-  business 
of  insurance  throughout  Canada." 
The  undersig'ied  has  very  grave  doubts  as  to  whether  parliament  has  authority 
to  authorize  the  Governor  in  Council  t"  permit  a  company  locally  incorporated  to 
transact  business  throughout  the  Dominion.     This  question  will  be  the  8ubje(!t  of 
further  consideration,  but  in  the  meantime  the  undersigned  does  not  in  the  cirouin- 
stances  recommend  the  disallowance  of  the  said  chapter  143. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  L'eutenant  Governor  of  Nova  Scotia  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

A.    B.    AYLESWORTH, 

Minister  of  Justice. 


6  EDWARD  Vn,   1906 

35  Bedford  Row,  Halifax,  N.S.,  .Tune  15,  1906. 
E.  L.  Newcombe,  Esq.,  ^. , 

Deputy  Minister  Justice, 

Ottawa,  Canada. 

Dear  Mh.  Ne\V( ombib, — We  inclose  you  herewith  an  Act  passed  at  the  last  session 
of  the  local  legislaiure,  which  apijears  to  us,  at  least  in  some  of  its  sections,  to  be 
ultra  vires.  You  "'ill  notice  that  the  last  section  in  particular  will  aflfect  transporta- 
tion companies,  especially  the  Intercolonial  Railway,  as  well  as  the  wholesale  litiuor 
trade.  Some  of  the  other  sections  have  the  same  effect.  The  „liole  Act  seems  opposed 
to  the  spirit  of  the  Canada  Temperance  Act,  which  impliedly  at  least  allows  liquor 
to  be  brought  into  the  counties  where  it  is  in  force  for  the  purpose  of  resale,  and 
expressly  provides  for  the  sale  of  liquor  by  licensed  vendors,  [some  doubts  were 
expressed  by  members  of  the  government  when  the  legislation  was  introduced  here  as 
to  the  competency  of  the  local  house  to  pass  it.  We  are  interested  on  behalf  of  the 
wholesale  liquor  trade  here  in  having  the  Act  disallowed  or  repealed.  The  (juestion 
for  consideration  at  present  is  whether  we  should  proceed  by  petition  for  u  disallowance 
of  this  Act,  or  whether  the  government  at  Ottawa  would  take  the  matter  up  with  a 
view  either  of  securing  its  disallowance  or  make  arrangements  vith  the  local  aiithor- 
ities  for  its  reptul.  Perhaps,  you  will  kindly  advise  us  as  to  whether  you  consider  it 
a  matter  which  the  government  at  Ottawa  would  take  up  of  its  own  motion 

If  convenient,  we  should  like  an  answer  to  this  at  an  early  date,  as  there  has 
been  some  unavoidable  delay  already  in  submitting  the  matter  to  you. 

We  understand  that  the  trade  in  the  province  of  Now  Brunswick,  wiiich  last 
session  by  some  previous  arrangement  with  the  local  legislature  here,  passed  a  similar 
Act,  and  are  willing  to  join  the  Nova  Scotia  i)eople  in  having  this  legislation  wiped  oil 
the  Statute  books  if  iwssible. 

Yours  truly, 

DRYSDALE   &   McTNNES. 
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The  Caxadiax  Birkbeck  Investment  and  'Savings  Compaky 


Xewcombe.  Esq.,  K.C., 

Deputy  Minister  of  Justice, 
Ottawa. 


Toronto,  30th  July,  1906. 


Dear  Sir, — On  behalf  of  this  company,  T  beg  leave  to  bring  to  the  notice  of  the 
Department  of  Justice  certain  provisions  of  an  Act  passed  on  the  28th  day  of  April 
last  by  the  Legislature  of  Nova  Scotia,  entitled  "  An  Act  to  Amend  Chapter  4,  Acts 
of  1906-4,  entitled  'An  Act  Relating  to  Loan  Corporations.'"  A  copy  of  this  Act  is 
annexed  hereto  and  11th  section  of  which  enacts  as  follows : — 

"  Every  loan  corporation  holding  a  certificate  of  registry  under  this  Act, 
shall,  on  or  before  the  last  days  of  March,  June,  September  and  December 
respectively,  in  each  year,  during  the  currency  of  its  certificate  of  registry, 
deposit  and  keep  deposited  with  the  Provincial  Treasurer  as  security  for  the 
payment  of  the  just  claims  of  the  creditors  and  subscribers  to  or  holders  of  shares 
in  such  loan  corporation  residing  within  this  province,  all  mortgages  and  other 
securities  taken  by  it  in  the  usual  course  of  business  within  this  province  during 
the  three  months  immediately  preceding." 

The  subsection  following  provides  that  in  the  absence  of  mortgages  or  other 
securities  of  the  value  of  $25,000,  .the  company  shall  be  required  to  keep  deposited  with 
the  Provincial  Treasurer  the  sum  of  $25,000  in  cash,  or  in  securities  satisfactory  to 
the  Provincial  Treasurer. 

It  will  be  observed  that  it  is  declared  that  this  deposit  is  to  be  held  "  as  security 
for  the  payment  of  the  just  claims  of  the  creditors  and  subscribers  to  or  holders  of 
shares  in  such  loan  corporation  residing  within  this  province."  Failure  to  comply  with 
this  requirement  subjects  the  company  to  the  penalty  of  having  its  certificate  of 
registry  cancelled  (section  13). 

We  are  of  opinion  that  the  legislature  of  Nova  Scotia  can  properly  make  enact- 
ments having  for  their  purpose  the  determining  or  insuring  the  financial  responsibility 
of  companies  doing  business  within  the  province.  But  as  to  the  legality  of  the 
provision  above  quoted,  in  so  far  as  it  affects  companies  incorporated  by  the  parliament 
of  Canada,  and  as  to  the  power  of  a  legislature  to  assume  to  itself  the  right  to  hypothe- 
cate a  particular  body  of  securities  for  the  exclusive  benefit  of  shareholders  (who  may 
be  numerically  few)  within  the  orovince,  we  have  grave  doubt. 

The  language  of  the  section  quoted,  and  the  assumption  that  underlies  it,  are 
unfamiliar  to  us.  We  are  not  able  to  see  how  the  legislature  of  Nova  Scotia  can 
legislate  certain  shareholders  within  that  province  into  a  privileged  and  preferential 
position  in  a  public  company  as  compared  with  shareholders  in  other  provinces;  nor 
are  we  able  to  c(mceive  that  m  the  cape  of  a  Dominion  company  the  provisions  of  the 
Winding-up  A(!t,  in  the  evoni  of  liquidation,  would  not  apply. 

In  tb't  case  especially  of  companies  borrowing  money  from  the  public,  either  in 
the  way  ■  t  d. posits  or  debentures,  wo  do  not  question  the  right  of  the  legislature  to 
require  that  tliey  shall  have  adequate  resources  behind  them  for  the  fulfilment  of  their 
obligations,  whether  in  the  form  of  paid  up  capital  or,  if  a  company  of  provincial 
creation,  by  a  deposit  of  securities.  That  would  be  i  matter  of  reasonable  domestic 
legislation  such  as  we  imagine  could  bo  held  to  come  \.'ithin  tlie  ambit  of  a  provincial 
legislature.  So  far  as  Nova  Scotia  corporations  are  concerned  the  legislature  could 
make  such  regulations  as  they  saw  fit.  Their  right  is  not  absolute,  wo  submit,  in  the 
case  of  companies  deriving  their  powers  from  the  parliament  of  Canada. 

In  the  present  case  we  are  re(iuired  to  hypothecate  and  keep  deposited  with  the 
provincial  treasurer  of  Nova  Scotia  $25,000  in  mortgages  of  this  company,  which  are 
the  property  of  its  proprietors  generally,  not  for  the  bcnc'fit  of  its  creditors  generally 


I't 


M  ,<!;;■ '.ii  jwfim'g." 


iuiim'''4m'^  ^ii* 


1906 


345 


or  its  shareholders  generally,  but  for  the  special  advantage  of  such  shareholders  as 
may  be  resident  in  Nova  Scotia. 

This  company  has  no  creditors  in  Nova  Scotia.  It  has  neither  depositors  or 
debenture  holders  there,  while  such  few  shareholders  as  it  has  in  that  province  (and 
they  are  very  few)  cannot,  in  any  proper  sense  of  the  term,  be  defined  as  creditors. 

The  business  of  this  company  in  Nova  Scotia  has  been  a  mortgage  business 
entirely,  and  whilst  it  has  a  large  number  of  mortgage  debtors  in  the  province,  it  has 
not  one  creditor  properly  so  called. 

We  are  not  able  to  see  how,  in  these  circumstances,  the  legislature  of  Nova  Scotia 
can  legislate  the  few  shareholders  domiciled  in  that  province  into  a  privileged  position 
as  compared  with  our  shareholders  resident  elsewhere. 

In  such  circumstances  the  proposed  hypothecation  of  a  body  of  this  company's 
securities  for  the  special  protection  of  creditors  in  a  particular  province  who  do  not 
exist,  is  not  only  an  anomaly,  but,  as  we  view  it,  a  proceeding  which  tho  directors  of 
this  company  would  be  blamable  were  they  to  allov?  themselves  to  be  led  into  until  the 
legality  of  t!  s  enactment  and  its  application  to  a  company  deriving  it?  jKJwers  from 
the  Dominion  parliament,  and  doing  business  over  the  Dominion  generally,  have  been 
dv;termined. 

We  beg  leave,  therefore,  to  submit  this  enactment  to  the  consideration  of  the 
Department  of  Justice  for  such  action  as  upon  review  the  Minist«i"  of  Justice  may 
deem  proper. 

No  legislation  resembling  this  will  be  found  in  existence  in  any  other  province 
of  Canada.  It  has  been  claimed  by  its  authors  that  these  provisions  have  been  framed 
upon  the  law  of  British  Columbia.  But  the  law  of  British  Columbia  relates  exclus- 
ively to  provincial  corporations.  Our  understanding  has  always  been  that  before 
its  final  passage  the  British  Columbia  Act  was  a  subject  of  communication  between 
the  Provincial  and  Dominion  governments,  and  that  as  a  result  the  province  recog- 
nized the  right  of  the  Dominion  to  concurrent  jurisdiction. 

I  am,  dear  sir,  •' 

Yours  faithfully, 

F.  W.  C.  FITZ(JERALl), 

Managing  Director. 
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(Approved  Man  US,  1907) 


Department  ok  Justice,  Ottawa,  December  Sfith,  1900. 

To  His  Excellencn  the  Oovemor  Ocneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Acts  of  the  Legisluturo  of  Nova 
Scotia,  passed  in  the  sixth  year  of  His  Majesty's  reign,  15)00,  and  received  by  the 
Secretary  of  State  for  Canada  on  13th  December  instant. 

Chapter  3,  intituled  "An  Act  to  amend  chapter  100,  Revised  Statutes,  1900, 
'  Tlie  Liquor  License  Act.'" 

Tho  attention  of  the  undersigned  has  boon  directed  to  this  statute  on  bohulf  of 
the  wlioloaalo  liquor  dealers  who  object  that  the  statute  is  ultra  vires  as  aflfectiiijf  tho 
Canada  TeiDpcrancio  Act. 

It  will  lx>  obfiorvod  that  a  penalty  is  provido'l  for  sending  liquor  into  any  locality 
where  the  Canada  Temperance  Act  is  in  fovco  knowing,  or  having  reason  to  believe, 
that  the  person  to  whom  the  liquor  is  sent  is  engaged  in  the  sale  of  li<iuor  oonti  iry  to 
law.  It  is  alt*o  declared  to  be  an  ofTence  to  send  liquor  througli  the  ageiH-y  of  a  com- 
mon carrier  into  any  county,  city  or  town  where  tho  Canada  Temperance  Act  is  in 
force,  to  be  piiid  for  on  th"  delivery  by  such  common  carrier. 
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These  seem  to  be  provisions  in  aid  of  the  Canada  Temperance  Act  and,  therefore, 
afFecting  a  subject  which  has  been  comprehensively  dealt  with  by  parliament,  and  in 
this  view  they  are  not  improbably  ultra  vires.  The  undersigned  considers,  however, 
that  this  question  may  conveniently  be  left  to  the  determination  of  the  courts,  and 
would  not,  therefore,  recommend  disallowance. 

Chapter  8,  intituled  "  An  Act  to  amend  chapter  52,  Revised  Statutes,  1900;  '  The 
Education  Act'." 

By  the  eighth  section  of  this  Act  it  is  jjrovided  that  "  the  school  board  of  the  city 
of  Halifax  may,  by  by-law,  to  be  approved  by  the  Council  of  Public  Instruction,  fix 
a  fee  for  the  tuition  of  the  children  of  the  permanent  militia  forces,  and  such  fee 
must  be  paid  before  any  such  child  has  the  right  to  attend  the  public  schools  in  the 
City  of  Halifax." 

This  is  exceptional  legislation.  Under  the  general  school  s.ystem  of  Nova  Scotia 
no  tuition  fee  is  charged  for  children  attending  the  public  schools,  but  the  schools  are 
maintained  by  means  of  provincial  grants  and  local  taxation  upon  property  or  persons 
subject  to  assessment  or  taxation.  Neither  the  quarters  occupied  by  the  permanent 
militia  forces  nor  the  pay  of  such  forces  being  subject  to  taxation,  the  legislation  in 
question  seems  to  be  an  indirect  attempt  to  levy  contribution  towards  the  schools  of 
the  city  of  Halifax  from  the  members  of  the  militia  forces  who  necessarily  must 
send  their  childrlhi  to  school  there.  Whether  or  not  this  provision  falls  within  the 
authority  of  the  legislature  it  seem,s  to  be  an  unjust  discrimination  imiwsed  against 
the  members  of  the  force  in  respect  of  their  service  in  the  militia  of  Canada,  and  is 
strongly  disapproved  by  the  administration  of  the  militia. 

In  these  circun  stances  it  appears  to  the  undersigned  that  sectioa  8  should  not  be 
allowed  to  remain  in  force,  and  he  recommends  that  inquiry  be  made  of  the  Lieuten- 
ant Governor  to  ascertain  whether  his  government  will  undertake  to  have  this  section 
repealed  within  the  tin^e  limited  fu.  disallowance. 

Chapter  12,  intitule  1  "An  Act  to  amend  chapter  4,  Acts  of  1908-4,  ontituled  'An 
Act  relating  to  Loan  C  jriwrations'," 

The  managing  director  of  the  Birkbeck  Investment  and  Savings  Company,  of 
Toronto,  has  written  to  the  Deputy  Alinister  of  Justice,  objecting  to  certain  pro- 
visions of  this  Act  (copy  of  his  letter,  dated  30th  July  last  submitted  herewith). 

The  undersigned  considers  that  the  objections  stated  by  Mr.  Fitzgerald  are  of  a 
serious  character  affecting  in  some  particulars  the  constitutionality  of  this  Act,  but 
before  finally  considering  the  matter  he  recommends  that  a  copy  of  the  letter  be 
transmitted  to  the  Lieutenant  Governor  for  the  consideration  of  his  Government,  so 
that  he  may  submit  in  reply  any  observations  which  he  may  advise  with  regard  to 
the  complaint  stated. 

The  undersigned  would  e8i)ecMally  like  to  know  upon  what  grounds  the  advisors 
of  the  Lieutenant  Governor  justify  the  prevision  to  take  security  from  the  assets  of  h 
company  incorporated  by  parliament  for  the  benefit  of  a  special  class  of  the  share- 
holders of  the  company. 

Chapter  172,  intituled  "  An  Act  to  consolidat-e  and  amend  the  Acts  relating  to 
'  The  Halifax  Fire  Insurance  ('ompany'.'' 

By  section  4  it  is  provided  that  the  company  shall  have  power  and  authority 
within  and  without  the  province  of  Nova  Scotia  to  make  and  effect  cnntractjj  of  insur- 
ance and  reinsurance  against  loss  or  danuigo  by  fire  or  lightning  to  any  house,  dwell- 
ing, Arc,  tttid  that  it  nuiy  establish  agencies  for  the  transaction  of  its  business  in 
such  places  as  the  directors  may  deem  proper.  These  powers  are  in  excess  of  pro- 
vincial authority  to  grant.  It  is  plain  that  a  provincial  legislature  has  no  authority 
to  incorporate  a  company  to  carry  on  business  outside  of  the  province,  and  this  Act 
should,  therefore,  be  amondcd  by  striking  out  the  words  "  and  without  the  provinco 
of"  in  the  second  lino  of  the  fourth  section;  otherwise,  it  will  be  the  duty  of  the 
undersigned  to  recommend  disallowance  of  this  statute. 
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The  undersigned  recommends,  therefore,  that  inquiry  be  made  of  the  Lieutenant 
Governor  as  to  whether  this  Act  will  be  so  amended  within  the  time  limited  for  dis- 
allowance. 

Chapter  173,  intituled  "  An  Act  to  consolidate  and  amend  the  Acts  re'atiug  to 
the  Acadia  Fire  Insurance  Company." 

Power  is  conferred  upon  the  company  to  carry  on  a  general  insurant;  business. 
Inasmuch  as  the  legislature  had  authority  only  to  incorporate  for  provincial  pur- 
poses, the  undersigned  considers  that  the  exercise  of  the  powers  of  the  company  ought 
to  be  expressly  limited  by  the  statute  to  the  province  of  Nova  Scotia,  and  he  recom- 
mends for  the  consideration  of  the  local  government  the  propriety  of  securing  such 
an  amendment  at  the  next  session  of  the  legislature. 

Similar  observations  apply  to: 

Chapter  180,  intituled  "  An  Act  to  incorporate  the  Canadian  Beverages  Com- 
pany, Limited."  » 

Chapter  181;  intituled  "An  Act  to  incorporate  the  PZmpife  Liniment  Company, 
Limited." 

Chapter  182,  intituled  "  An  Act  to  incoriwrate  '  The  M.  E.  Keefe  Construction 
Company,  Limited'." 

Chapter  183,  intituled  "  An  Act  to  incorporate  The  John  W.  Lowe  &  Son,  Lim- 
ited." -^ 

Chapter  184,  intituled  "  An  Act  to  incorporate  the  Sydney  Mines  Athletic  and 
Driving  Association." 

Chapter.  197,  intituled  "An  Act  to  incorporate  The  Amherst  Co-operative 
Society,  Limited." 

Chapter  198,  intituled  "An  Act  to  incorporate  the  British  Canadian  Co-operative 
Society. 

Chapter  199,  intituled  "  An  Act  to  incorporate  the  Broughton  Co-operative  Society, 
Limited." 

Chapter  202,  intituled  "  An  Act  to  incorporate  the  Glace  Bay  Co-operative  Society, 
Limited." 

Chapter  203,  intituled  "  An  Act  to  incorporate  the  Improved  Dwellings  Company, 
Limited." 

Each  of  these  last  mentioned  Acts  should  in  the  opinion  of  the  undersigned  bo 
amended  by  specially  limiting  the  bvtsiness  of  the  company  to  the  province. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  of  Nova  Scotia,  for  the  information  of  his  Government, 
and  that  tlie  Lieutenant  Governor  be  asked  to  report  as  soon  as  possible  as  to  the 
several  Acts  herein  mentioned  which  require  further  consideration  of  the  under- 
signed. 

Humbly  submitted, 

A.   B.    AYLESWORTH, 

Minister    of   Justice, 


Transmitted  to  the  Secretary  of  State  hy  the  Lieutenant  Onvernor  17  September  1907 

Memohanbum  on  the  lleiwrt  of  the  Minister  oi'  Justice  as  to  Chapters  3,  8,  12,  172, 
173,  180,  181,  182,  183,  184,  197,  198,  199,  202  and  203  of  the  Acts  of  the  Legisla- 
ture of  Nova  Scotia  for  the  year  1906. 

The  undersigned  has  had  under  consideration  the  Report  of  the  Minister  of  Jus- 
tice to  His  Excellency  the  Governor  General  in  Council,  approved  on  the  20th  day  of 
May,  1907,  referring  to  chapters  3,  8,  12,  172,  173,  180,  181.  182,  183,  184,  197,  198, 
199,  202  and  203  of  the  Acts  of  the  Legislature  of  Nova  Scotia  for  the  year  1906, 
stating  certain  objections  to  said  chapters,  and  recommending  that  a  copy  nf  said 
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report,  if  approved,  should  be  transmitted  to  the  Lieutenant  Governor  of  Nova  Scotia 
for  the  information  of  hia  Government,  and  that  the  Lieutenant  Governor  should  be 
aaked  to  report  as  soon  as  possible  as  to  the  several  Acts  raentioned  in  said  report. 
The  undersigned  begs  respectfully  to  submit  as  follows: — 

1.  As  to  Chapter  3,  intituled  "  An  Act  to  amend  chapter  100,  R.S.  1900,  '  The 
Liquor  License  Act ' " ;  in  the  opinion  of  the  Minister  of  Justice,  this  enactment 
affects  a  subject  which  has  been  comprehensibly  dealt  with  by  parliament,  and  that 
in  this  view  it  is  not  improbably  ultra  vire.'i,  but  he  considers  that  this  question  may 
conveniently  be  left  to  the  determination  of  the  courts. 

2.  As  to  Chapter  8,  intituled  "  An  Act  to  amend  Chapter  52,  R.S.  1900,  '  The 
Education  Act.' " 

By  section  8  of  this  Act  it  is  provided  that,  "  The  School  Board  of  the  city  of 
Halifax  may,  by  by-law  to  be  approved  by  th"  Council  of  Public  Instruction,  fix  a  fee 
for  the  tuition  of  the  children  of  the  periHanent  militia  forces,  and  such  fees  must  be 
paid  before  any  such  children  have  the  right  to  attend  the  public  schools  in  the  city 
of  Halifax." 

The  Minister  of  Justice  states  that  this  legislation  seems  to  be  an  indirect  attempt 
to  levy  contribution  towards  the  schools  of  the  city  of  Halifax,  from  the  members  of 
the  militia  forces,  who  necessarily  must  send  their  children  to  school  there;  that  it 
seems  to  be  an  unjust  discrimination  imposed  upon  the  members  of  the  forces  in 
respect  of  their  service  in  the  militia  of  Canada,  and  is  strongly  disapproved  by  the 
administration  cf  the  militia,  and  he  recommends  that  inquiry  be  made  of  the  Lieu- 
tenant Governor  to  ascertain  whether  his  government  will  undertake  to  have  this 
section  repealed  within  the  time  granted  for  disallowance. 

The  undersigned  begs  to  state  that  during  all  the  time  a  garrison  was  maintained 
in  the  city  of  Halifax  by  the  Imperial  Government,  that  Government,  at  its  own 
expense,  furnished  educational  facilities  to  the  children  of  tie  soldiers  forming  the 
garrison.  When  the  duty  and  expense  of  maintaining  a  garrison  at  Halifax  was 
assumed  by  the  Government  of  Canada,  no  provision  was  madti  for  the  education  of 
children  of  the  members  of  the  permanent  militia  forces,  thougii  all  the  school  build- 
ings used  by  the  Imperial  garrison  are  in  the  possession  of  the  Militia  Department, 
and  these  children  are  compelled  to  attend  the  public  schools  of  the  city  of  Halifax, 
thus  imposing  a  considerable  increase  in  the  expenditure  of  tho  city  for  educational 
purposes. 

The  undersigned  considers,  however,  that  this  is  a  matter  which  should  more 
properly  be  taken  up  by  the  Board  of  School  Commissioners  of  the  city  of  Halifax  and 
the  Department  of  Militia  of  Canada,  with  a  view  to  making  a  satisfactory  arrange- 
ment. The  undersigned  begs  to  recommend  the  repeal  of  .this  section  at  the  next 
session  of  the  Legislature. 

3.  As  to  Chapter  12,  intituled  "  An  Act  to  amend  Chapter  4  of  the  Acts  of  1903-4, 
entitled  'An  Act  relelang  to  Loan  Corporations.'" 

liie  undertigneri  notes  that  the  managing  director  of  the  Birkbeck  Investment 
and  Savings  Comnany  of  Toronto  has  written  to  the  Deputy  Minister  of  Justice, 
objecting  to  ccrtp.in  provisions  of  this  Act,  a  copy  of  which  letter  has  been  submitted. 
The  Minister  (f  Justice  consic'era  that  the  objections  stated  in  this  letter  are  of  a 
serious  character,  affecting  in  some  particulars  the  constitutionality  of  this  Act,  and 
would  especially  like  to  know  upon  what  grounds  the  advisors  of  the  Lieutenant  Gov- 
ernor justify  the  provision  to  take  security  over  the  assets  of  a  company  incorporated 
by  parliament  for  the  benefit  of  a  special  class  of  the  shareholders  of  the  company. 

Tiie  iinderRignod  begs  to  submit  that  the  Act  in  question  has  for  its  object  the 
imposing  of  conditions  upon  tiie  carrying  on  of  business  within  this  province  by  loan 
corporations  incorporated  without  the  province.  Ifc  is  submitted  that  it  is  within  the 
power  of  the  Legislature  of  the  province  to  impose  such  conditions  as  it  may  deem 
advisable  for  the  protection  of  the  people  of  the  provir.io  in  dealing  with  such  corpora- 
tions.   The  enactment  in  question,  in  so  far  as  it  relates  to  creditors  of  the  loan  cor- 


t!' 


ttl 


1906 


349 


porations,  does  not  seem  to  bo  objected  to;  the  objection  seems  to  be  to  the  provision 
for  securing  the  subscribers  to  or  holders  of  shares  in  such  loan  corporations  within 
this  province. 

The  undersigned  is  of  opinion  that  the  Legislature  of  the  province  has  power  to 
impose  this  condition  upon  a  loan  corporation,  though  incorporated  by  the  Parliament 
of  Canada.  He  would  recommend,  however,  that  the  section  be  amended  at  the  next 
session  of  the  Legislature  by  limiting  the  security  to  subscribers  to  or  holders  of 
terminating  or  withdrawing  shares  in  such  loan  corporations. 

4.  As  to  Chapter  172,  intituled  "  An  Act  to  consolidate  and  amend  the  Acts 
relating  to  '  The  Halifax  Fire  Ineurance  Company.' " 

The  Minister  of  Justice  states  that  by  section  4  of  this  Act,  it  is  provided  that 
the  company  shall  have  power  and  authority  within  and  without  the  Province  of  Nova 
Scotia  to  make  and  effect  contracts  of  insurance  and  reinsurance  against  loss  or 
damage  by  fire,  &c.  He  is  of  opinion  that  the  Provincial  Legislature  has  no  authority 
to  incorporate  a  company  to  o&rry  on  business  outside  of  the  province,  and  this  Act 
should  therefore  be  amended  by  striking  out  the  words,  "and  without  the  province" 
in  the  second  line  of  the  fourth  section;  otherwise  it  will  be  the  duty  of  the  Minister 
of  Justice  to  recommend  disallowance  of  this  statute. 

The  undersigned  begs  to  submit  that  said  Chapter  17^  is  a  consolidation  of  pre- 
viously existing  legislation ;  that  by  its  Act  of  incorporation  passed  before  Confedera- 
tion (Chapter  91  of  the  Acts  of  1859,  as  amended  by  Chapter  70  of  the  Acts  of  1860 
and  Chapter  26  of  the  Acts  of  1864)  this  company  v/as  authorized  to  carry  on  business 
within  and  without  the  Province  of  Nova  Scotia,  If  the  conferring  of  such  power  is 
beyond  the  authority  of  the  Legislature  of  the  province  since  Confederation,  it  follows 
that  it  must  be  beyond  the  authority  of  the  Legislature  of  the  province  to  take  such 
power  away. 

The  undersigned  begs,  however,  to  recommend  that  section  4  of  said  Chapter  172 
be  amended  by  striking  out  the  words  "  within  and  without  the  Province  of  Nova 
Scotia  "  in  lines  one  and  two  thereof. 

The  undersigned  begs  also  to  ieier  to  his  observation  on  Chapter  173. 

5.  As  to  Chapter  173,  intituled  "  An  Act  to  oonsolidate  and  amend  the  Acts 
relating  to  '  The  Acadia  Fire  Insurance  Company.' " 

The  undersigned  begs  to  state  that  he  is  unable  to  agree  with  the  contention  of 
the  Minister  of  Justice,  that  the  exercise  of  the  powers  of  the  company  ought  to  be 
expressly  limited,  by  the  statute  creating  it,  to  the  Province  of  Nova  Scotia.  Such  an 
express  limitation  would  seriously  interfere  with  the  business  of  companies  incor- 
porated by  the  Legislature  of  Nova  Scotia.  Business  transactions  without  the  province 
are  necessarily  incident  to  the  carrying  on  of  business  by  such  companies  within  the 
province,  and  so  long  as  other  provinces  and  countries  recognize  the  status  of  incor- 
porations created'  by  the  Provincial  Legislature,  he  submits  that  there  can  be  no  objec- 
tion to  the  carrying  on  of  such  transactions.  In  the  case  of  the  insurance  companies, 
he  would  refer  to  the  provisions  of  section  4  of  Chapter  34  of  the  Revised  Statutes  of 
Canada,  1906,  where  provision  is  made  for  the  licensing  of  provincial  fire  insurance 
companies  by  the  Governor  General  in  Council,  for  the  purpose  of  transacfting  the 
business  of   insurance  throughout  Canada. 

The  undersigned  desires  also  to  repeat  the  observations  made  in  the  Report  of  the 
Attorney  General  of  Nova  Scotia  upon  Chapters  143  and  144  of  the  Acts  of  the  Legis- 
lature of  Nova  Scotia  for  the  year  1905,  dated  24th  April,  1906,  and  to  submit  that  he 
is  unable  at  the  present  time  to  recommend  puch  an  amendment  to  Chapter  173  as  is 
suggested  by  the  Minister  of  Justice. 

6.  The  undersigned'  begs  to  repeat  the  above  observations  regarding  Chapter  173 
as  to  the  following  Acts : — 

Chapter  180,  intituled  "An  Act  to  incorporate  the  Canadian  Beverages  Com- 
pany, Limited.";    i  ,  ( 
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Chapter  181,  intituled  "  An  Act  to  incorporate  the  Empire  Liniment  Company, 
Limited";  i 

Chapter  182,  intituled  "  An  Act  to  incorporate  the  M.  E.  Keefe  Construction  Com- 
pany, Limited"; 

Chapter  183,  intituled  "  An  Act  to  incorporate  the  John  W.  Lowe  &  Son,  Limited" ; 

Chapter  184,  intituled  "  An  Act  to  incorporate  the  Sydney  Mines  Athletic  and 
Driving  Association"; 

Chapter  1D7,  intituled  "  An  Act  to  incorporate  the  Amherst  Co-operative  Society, 
Limited  " ; 

Chapter  198,  intituled  "  An  Act  to  incorporate  the  British  Canadian  Co-operative 
Society." 

Chapter  199,  intituled  "  An  Aot  to  incorporate  the  Broughton  Co-operative  Society, 
Limited  " ; 

Chapter  202,  intituled  "  An  Act  to  incorporate  the  Glace  Bay  Co-operative  Socie*'', 
Limited,"  and 

Chapter  203,  intituled  "  An  Act  to  incorporate  the  Improved  Dwellings  Company, 
Limited," 

and  to  state  that  he  is  unable  to  recommend  the  amendments  to  these  chapters  sug- 
gested by  the  Minister  of  Justice. 

Resi)ectfully  submitted, 

WILLIAM  T.  PIPES, 

Attorney    General. 
To  His  Honour  the  Lieutenant  Governor  in  Council. 


(Approved  2  October,  1907.) 
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Departmknt  ok  Ji  stke,  Ottawa,  27th   September,   1907. 

To  His  Excellency  lite  (lovernor  (Heneral  in  Cotincil: 

There  has  been  referred  to  the  undersigned  the  despatch  of  the  Lieutenant  Gov- 
ernor of  Nova  Scotia  of  I7th  instant,  transmitting  a  copy  of  a  memorandum  of  the 
Attorney  General  of  Nova  Scotia  with  regard  to  the  report  of  the  undersigned  upon 
the  Nova  Scotia  legislation  of  1906,  approved  by  Your  Excellency  in  Council  on 
28th  of  May  last. 

Several  of  the  Acts  mentioned  in  the  riixirt  of  the  iindersignod  and  in  the 
memorandum  of  the  Attorney  General  of  Nova  Scotiu  seem  in  the  circumstances  to 
call  for  a  further  report. 

Chapter  8,  intituled  "  An  Act  to  amend  Chapter  52,  Revised  Statutes,  1900, 
'  The  Education  Aot.'  " 

The  undersigned  stated  in  his  previous  report  that  section  8  of  this  Act  should 
not  be  allowed  to  remain  in  force,  and  he  recommended  that  inquiry  be  made  of  the 
Lieutenant  Governor  to  ascertain  whether  his  Government  would  undertake  to  have 
this  section  repealed  within  the  time  'imited  for  disallowance. 

The  Attorney  General,  after  discussing  to  some  extent  the  propriety  of  this 
legislation,  states  that  he  considers  that  it  is  a  matter  which  should  be  taken  up  by 
the  Board  of  School  Commissioners  of  the  City  of  Halifax  and  the  Department  of 
Militia,  with  a  view  to  making  a  satisfactory  arrangement,  and  he  adds  '*  the  under- 
signed begs  to  reoomroend  the  repeal  of  this  section  at  the  next  session  of  the 
legislature."  i 

Inasmuch  as  the  time  for  disallowance  of  .this  Act  will  expire  on  the  13th 
December  next,  and  as  there  will  probably  be  no  session  of  the  local  legislature  in 
the  meantime  the  mere  recommendation  of  the  Attorney  General  that  section  8  should 
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be  repeale<l  at  the  next  session  of  the  legislature  is  scarcely  an  adequate  assurance. 
If  the  advisers  of  the  Lieutenant  Governor  are  prepared  to  undertake  that  at  the  next 
session  a  bill  will  be  promoted  by  them  and  passed  by  the  legislature  repealing  the 
said  section,  tlie  undersigned  c<msiders  that  the  Act  may  be  allowed  to  remain  in  the 
meantime.  In  the  absence,  however,  of  a  positive  undertaking,  the  undersigned  would 
deem  it  his  duty  to  advise  the  disallowanr«  of  the  Act. 

The  undersigned  recommends  that  inquiry  be  made  immediately  of  the  Lieutenant 
Governor  of  Nova  Scotia  to  ascertain  whether  his  Government  would  give  such 
assurance  for  the  repeal  of  section  8  at  the  next  session  of  the  leigi.slature. 

Chapter  12,  intituled  "  An  Act  to  amend  Chapter  4,  A<!ts  of  llKW-4,  entitled  '  An  , 
Act  relating  to  the  Loan  Corporation.' " 

Certain  objections  to  this  Act  were  raised  by  the  Managing  Director  of  the 
Birkbeck  Investment  and  Savings  Company  of  Toronto,  which  were  submitted  for  the 
consideration  of  the  local  Government,  and  the  undersiprned'  stated  that  he  would 
especially  like  to  know  upon  what  grounds  the  advisers  of  the  Lieutenant  Governor 
justified  the  provision  to  take  security  over  the  assets  of  a  company  incorporated  by 
parliament  for  the  benefit  of  a  special  class  of  the  shareholders  of  the  company. 

The  Attorney  General  submits  that  the  Act  has  for  its  object  the  imposing  of 
conditions  for  the  carrying  on  of  business  within  the  province  by  loan  corporations 
incorporated  outside  of  the  province,  and  that  this  is  competent  to  the  legislature. 
He  states,  however,  that  he  would  recommend  that  "the  section  be  amended  at  the 
next  session  of  the  legislature  by  limiting  the  security  to  subscribers  to  or  holders  of 
terminating  or  withdrawable  shares  in  such  loan  corporations."  Such  an  amendment 
would  not  be  satisfactory.  It  would  no  doubt  limit  the  application  of  the  Act,  but 
it  would  not  affect  the  principle  of  which  the  undersigned  complains.  The  project 
of  the  Act  briefly  stated,  as  affecting  loan  corporations  incorporated  by  the  Dominion 
Parliament,  is  to  require  dcniosits  to  be  made  with  tlie  Provincial  Treasurer  of  Nova 
Scotia  to  secure  the  claims  of  creditors  and  shareholders  residing  within  the  iprovince, 
thereby  putting  such  creditors  and  shareholders  upon  a  different  footing  from  those 
residing  elsewhere.  This  is,  in  the  opinion  of  the  undersigned,  an  interference  with 
the  constitution  of  such  companies  incompetent  to  a  local  legislature,  or  if  com- 
petent, it  is  an  interference  which  cannot  be  permitted  consistently  witli  the  policy  of 
the  Dominion  in  incorporating  and  defining  the  powers  of  such  companies  and  rela- 
tions between  the  companies  and  their  shareholders. 

The  undersigned  considers,  therefore,  that  this  Act  should  be  disallowed  unless 
a  satisfactory  undertaking  is  given  by  the  Local  Government  to  have  sections  11,  12, 
13  and  14  of  this  Act  repealed  at  the  next  session  of  the  legislature;  and  he  recom- 
mends that  a  further  inquiry  be  addressed  -to  the  Lieutenant  Governor  to  ascertain 
whether  such  an  undertaking  will  be  given  for  the  repeal  of  these  sections. 

Chapter  172,  intituled  "An  Act  to  Consolidate  .and  Amend  the  Acts  relating  to 
'The  Halifax  Fire  Insurance  Company.'  ' 

The  Attorney  General  rewommeuds  that  "section  4  of  said  Chapter  172  be 
amended  by  striking  out  the  words  '  within  and  without  the  Province  of  Nova 
Scotia '  in  lines  one  and  two  thereof." 

If,  as  in  the  case  of  the  Acts  already  mentioned  the  Local  Government  will  give 
a  direct  undertaking  to  si^e  that  these  words  are  repealed  at  the  next  session  of  the 
legislature,   the   undersigned   would,    relying   upon    such   undertaking,    refrain   from 
^advising  disallowance. 

Chapter  173,  intituled  "An  Act  to  Consolidate  and  Amend  the  Acts  relating  to  th^ 
Acadia  Fire  Insurance  Company,"  and  the  Acts  subsequently  mentioned  in  the  memo- 
randum of  the  Attorney  General. 

The  undersigned,  in  refraining  from  further  comment  with  regard  to  these  Acts, 
does  not  wish  to  be  understood  as  agreeing  with  the  observations  of  the  Attorney 
General,  but  any  questions  which  may  arise  touching  the  business  of  these  companies 
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transacted  outsidd  of  Nova  Scotia  may  be  conveniently  determined  by  the  courts, 
and  the  undersigned  will  not  recommend  disallowance. 

The  undersized  recommenils  that  a  copy  of  this  report,  if  approved,  be  forth- 
with transmitted  to  the  Lieutenant  (Jovcmor  of  Nova  Scotia,  with  a  request  for  an 
immediate  reply. 

Humbly  submitted, 

A.    B.    AYLESWORTH, 
The  Under  Secretary  of  State.  Minister    of   Justice. 

Ottawa,  Ont. 


Extract  fram  a  Report  of  the  Executive  Council  fof  Nova  Scotia,  dated  6th  November, 
1907,  approved  by  His  Honour  the  Lieutenant  Governor  and  forwarded  by  the 
Lieutenant  Governor  on  7  November,  1907. 

The  'Council  have  had  under  consideration  a  report,  dated  19th  October,  1907, 
from  the  Attorney  General  respecting  the  further  report  of  the  Minister  of  Justice, 
dated  27th  September,  1907,  upon  the  statutes  of  Nova  Scotia  of  1906,  approved  by 
an  Order  of  His  Excellency  the  Governor  General  in  Council,  dated  2nd  October, 
1907. 

The  Council  concur  in  the  said  report  of  the  Attorney  General  and  "idvise  that 
the  same  be  adopted. 

FRED  F.   MATHERS, 
•    Clerk    of    the    Executive    Council. 


Halifax,   N.S.,    Octc^ber   19th',   1907. 
To  His  Honour  the  Lieutenant  Governor  in  Council: 

The  undersigned  begs  to  acknowledge  receipt  of  an  order  of  His  Excellency  the 
Governor  General  in  Council,  dated  October  2nd,  1907,  approving  a  report  of  the 
Minister  of  Justice,  dated  27th  September,  1907,  upon  the  Nova  Scotia  legislation 
of  1906. 

The  undersigned  begs  to  report  as  follows : — 

Chapter  8,  intituled  "  An  Act  to  amend  Chapter  &2,  Revised  Statutes,  1900,  '  The 
Education  Act.' " 

The  undersigned  begs  to  recommend  that  the  Lieutenant  Governor  in  Council 
undertake  that  at  the  next  session  there  will  be  promoted  by  them  and  paseed  by  the 
legislature  a  Bill  repealing  Section  8  of  siiid  Act. 

Ohapter  12,  intituled  "An  Act  to  emend  Chapter  4,  Acts  of  1903-4,  entitled 
'  An  Act  relating  to  Loan  Corporations.' " 

The  undersigned  begs  to  repeat  the  observations  made  upon  this  Act  in  his 
previous  memorandum,  and  to  state  further  that  in  his  opinion  holders  of  terminating 
or  withdrawable  shares  in  such  loan  corporations  are  really  creditors  and  that  the 
legislation  amended  as  proposed  will  be  simply  imposing  conditions  upon  a  Dominioa 
or  foreign  corporation  doing  business  within  this  province  and  for  the  purpose  of 
protecting  the  people  of  this  province  in  dealing  with  etich  corporations;  it  in  no  way 
interferes  with  the  constitution  of  such  corporations  or  the  relations  existing  between^ 
such  corporations  and  their  shareholders;  it  amounts  to  no  more  than  requiring  a 
"Dominion  or  foreign  insurance  company  to  make  a  deposit  for  the  protection  of 
policy  holders  within  the  province. 

The  undersigned  is  unable  to  recommend  any  further  amendments  to  the  Act 
in  question  than  that  recommended  in  his  former  memorandum. 

Chapter  172,  intituled  "An  Act  to  consolidate  and  amend  the  Acts  relating  to 
the  *  Halifax  Fire  Insurance  Company.' " 
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The  undersigned  begs  to  recommend  that  the  Lieutenant  Governor  in  Council 
pive  a  direct  undertaking  that  the  words  "within  and  without  the  Province  of  Nova 
Scotia,"  in  lines  1  and  2  of  section  4  of  this  chapter,  be  repealed.  He  begs  to  repeat, 
however,  that  these  words  were  in  the  Company's  Act  of  Incorporation,  passed  before 
Confederation,  and  to  submit  that  if  the  legislature  1ms  no  power  to  re-enact  these 
words,  it  has  no  power  to  repeal  them. 

The  undersigned  recommends  that  a  copy  of  this  report  if  approved  be  forthwith' 
transmitted  to  His  Excellency  the  Governor  General. 

Respect,  illy   submitted, 

WILLIAM    T.    PIPES, 

Attorney    General. 

(No  action  was  taken  by  the  Governor  in  Council  upon  the  above.) 


7  EDWARD  Vn,   1907 

(Approved  2  January,  1908) 
Department  of  Justice,  Ottawa,  28th  Deconiber,  19C7. 

To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislatuffe  of 
Nova  Scotia,  passed  in  the  Seventh  year  of  His  Majesty's  reign,  (1907),  and  received 
by  the  Secretary  of  State  for  Canada  on  9th  August  last,  and  he  is  of  the  opinion  thai 
these  statutes  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  observes,  however,  that  as  to  Chapter  42,  intituled  "  An  Act  to 
amend  Chapter  142,  Revised  Statutes,  1900,  entitled  '  Of  the  Prevention  of  Frauds  on 
Creditors  by  Secret  Bills  of  Sale,' "  it  is  provided  under  section  2  that  the  provisions 
of  the  Act  shall  extend  to  contracts  made  outside  the  Province  of  Nova  Scotia.  The 
Act  requires  that  certain  contracts  of  hiring,  lease  or  bailment  of  personn  chattels 
shall  be  evidenced  by  instruments  in  writing  verified  and  registered  as  reciuired  by  the 
statute  and  contains  other  provisions  with  respect  to  contracts  of  that  kind. 

The  undersigned  entertains  no  doubt  that  it  is  quite  ultra  vires  of  the  legislature 
to  provide  that  this  Act  shall  have  any  effect  except  as  to  property  within  the  province. 
The  provision,  however,  seems  to  be  incapable  of  doing  harm  since  the  courts  would 
be  in  a  position  to  determine  any  claim  which  might  be  made  under  it. 

The  undersigned  does  not  consider,  therefore,  in  view  of  the  other  provisions  of 
the  statute,  that  it  should  be  disallowed  on  account  of  this  section. 

The  undersigned  recommends  that  a  copy  of  this  reiwrt,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Nova  Scotia,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minifiter  of  Justice. 


8  EDWARD   vn,    1908 

(Approved  16  November,  1008.) 

Department  of  Justice,  Ottawa,  12th  October,  1908. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Nova  Scotia,  passed  in  the  Eighth  year  of  His  Majesty's  reign  (1908),  and  received 
by  the  Secretary  of  State  for  Canada  on  16th  July  last,  and  he  is  of  opinion  that  these 
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statu tefl  may  be  left  to  such  operation  as  they  may  have,  except  Chapter  143  as  to 
which  the  undersigned  will  make  a  separate  report. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Nova  Scotia,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 


(Approved,  16  November,  1908) 

Ottawa,   6ih    November,    1908. 

To  His  Excellency  the  Oovcrnor  General  in  Council: 

There  has  been  referred  to  the  undersigned  the  iwtition  submitted  herewith  of 
the  Dominion  Antimony  Company,  Limited,  and  other  companies,  praying  for  the 
disallowance  of  an  Act  of  the  Legislature  of  Nova  Scotia  passed  at  the  last  session 
(1908),  Chapter  143,  intituled  "An  Act  relating  to  the  Nova  Scotia  Mines  Develop- 
ment Company,  Limited." 

The  reasons  in  support  of  the  application  are  fully  stated  in  the  petition  and  the 
undersigned  recommends  that  a  copy  of  the  petition  be  referred  to  the  Lieutenant 
Governor  of  Nova  Scotia  for  his  consideration  and  any  observations  which  he  may 
desire  to  offer  for  the  consideration  of  Your  Excellency's  Government  in  determining 
the  matter  of  the  said  petition. 

Humbly  submitted, 

A.  B.    AYLESWORTH, 
Minister   of  Justice. 


To  His  Excellency  the  Right  Honourahle  Sir  Albert  Henry  George,  Earl  Grey,  Viscount 
Howich,  Baron  Grey  of  Howich,  in  the  County  of  Northumberland,  Knight 
Grand  Cross  Most  Distinguished  Order  of  St.  Michael  and  St.  George,  Governor 
General  of  Canada,  in  Council: 

The  petition  of  the  undersigned,  the  Dominion  Antimony  Company,  Limited,  a 
body  corporate,  incorporated  by  Chapter  218,  of  the  Acts  of  the  Province  of  Nova 
Scotia  for  the  year  1903;  the  American  Metal  Company,  Limited,  a  Company  whose 
head  office  is  and  who  does  business  at  52  Broadway,  New  York  City,  and  St.  Helen's 
Smelting  Company,  Limited,  a  body  corporate  under  the  Companies'  Act  (Imperial) 
and  whose  head  office  is  at  Manchester,  England. 

Respectfully  and  humbly  sheweth: 

1.  That  on  or  about  the  29th  day  of  March,  A.D.  1903,  the  Dominion  Antimony 
Company,  Limited,  a  body  corporate,  incorporated  under  Chapter  218,  of  the  Acts  of 
1903,  of  the  Province  of  Nova  Scotia,  was  lawfully  seized  and  possessed  of  certain 
lands  in  the  County  of  Hants,  and  Province  of  Nova  Scotia,  which  contained  valuable 
deposits  of  antimony. 

2.  That  for  the  past  28  years  antimony  has  been  mined  on  the  property  of  the 
Slid  Company  by  its  predecessors  in  title  with  short  periods  of  cessation  of  work; 
that  the  Dominion  Antimony  Company,  Limited,  began  operations  in  1903  and  has 
spent  since  then  upon  the  property  more  than  two  hundred  thousand  dollars.  During 
the  latter  part  of  1906  and  1907  the  said  Company  has  erected  a  concentrating  mill 
at  a  cost  of  thirty-five  thousand  dollars,  houses  for  its  employees  at  a  cost  of  twelve 
thousand  dollars,  has  reconstructed  its  main  shaft  at  a  cost  of  ten  thousand  dollars 


■«l 


18    to 


1908 


365 


and  has  extended  its  levels  to  ascertain  the  extent  of  its  ore  deposits  at  a  cost  of 
approximately  one  hundred  thousand  dollars,  that  the  principal  vein  on  the  property 
is  developed  to  a  depth  of  eight  hundred  feet  with  levels  ninnine  off  this  main  shaft, 
and  that  another  mine  has  been  opened  on  the  property  to  a  depth  of  about  one  hundred 
feet. 

3.  That  your  petitioners  the  Dominion  Antimony  Company,  Limited,  derives  its 
title  to  the  said  lands  from  a  grant  under  the  Great  Seal  of  the  Province  of  Nova 
Scotia  to  William  Smith,  of  Douglass,  in  the  County  of  Hants,  known  as  the  "  Douglass 
Grant"  by  Indenture  dated  the  9th  day  of  December,  A.D.  1809,  and  recorded  in  the 
office  of  the  Commissioner  of  Crown  Lands  at  Halifax. 

4.  That  the  minerals  were  reserved  to  the  Crown  by  the  following  words  of  the 
said  indenture,  namely : — 

"Saving  and  reserving  nvertheless  to  Us,  Our  Heirs  and  Successors  all  coals 
and  also  gold,  silver  and  other  minerals." 

5.  That  Chapter  2,  of  the  Acts  of  the  Legislature  of  Nova  Scotia,  in  the  year 
1858,  entitled  "  An  Act  to  extend  the  oi)eration  of  certain  grants  of  land "  was 
passed  for  the  purpose  of  vesting  all  minerals  other  than  gold,  silver,  tin,  lead,  copper, 
coal,  iron,  and  precious  metals,  and  by  virtue  of  this  Act  antimony  became  the  property 
of  the  owner  of  the  soil.     Said  Act  is  as  follows : — 

"  CHAPTER  2 

An  Act  to  extend  the  operation  of  certain  Grants  of  Land. 

(Passed  the  24th  day  of  March,  A.D.  1858) 

Whereas  in  consequence  of  a  grant  and  demise  made  by  the  Crown  to  his  late 
Royal  Highness  the  Duke  of  York  and  Albany,  dated  the  twenty-fifth  day  of  August 
in  the  year  one  thousand  eight  hundred  and  twenty-six,  of  mines  and  minerals  in  this 
province,  the  reservation  of  minerals  in  grants  of  land  from  the  Crown  since  that 
period  have  been  more  extensive  than  had  previously  been  accustomed,  and  it  l)oiiip 
proposed  that  the  said  grant  and  demise  shall  be  surrendered  for  the  benefit  of  this 
province,  it  is  proper,  in  the  event  of  such  surrender  taking  effect,  to  confer  upon  the 
parties  entitled  to  such  lands  more  extended  rights  in  respect  of  crtain  minerals  therein ; 
and  whereas  from  general  words  used  in  the  reservation  of  mines  and  minerals  in  the 
grants  of  land  in  this  province  passed  previously  to  August  in  the  year  one  thousand 
eight  hundred  and  twenty-six,  doubts  may  arise  and  a  more  extended  operation  be 
given  to  such  reservations  than  is  exjjcdient  and  proper. 

Be  it  therefore  enacted  by  the  Governor,  Council,  and  Assembly,  as  follows : — 

1.  This  Act  shall  not  take  effect  until  an  Act  passed  in  the  present  sessioji, 
entitled,  "  An  Act  for  giving  effect  to  the  surrender  to  Her  Majesty  by  the  legal 
personal  representatives  of  the  late  Duke  of  York  and  Albany  and  by  the  General 
Mining  Association  and  their  trustee  of  the  mines  in  Nova  Scotia  and  to  the  lease 
of  part  of  such  mines  to  the  said  Association  "  shall  come  into  operation  nor  until 
Her  Majesty's  pleasure  on  this  Act  shall  be  known. 

2.  This  Act  shall  apply  to  no  mines  or  minerals  which  at  the  time  this  Act  shall 
come  into  operation  shall  not  by  virtue  of  the  surrender  or  otherwise  be  vested  in  the 
Crown  or  be  under  the  control  of  the  Legislature  of  this  province,  nor  to  any  mines 
or  minerals  which  shall  be  subject  to  any  grant,  sale,  lease,  or  disposition  thereof  in 
force  and  subsisting  at  the  time  this  Act  shall  come  into  operation,  and  shall  not 
affect  the  then  existing  rights  of  any  person  or  body  corporate. 

3.  All  letters  patent  under  the  Great  Seal  of  this  province  for  granting  lands  in 
this  province  in  fee  simple  by  the  Crown  to  any  person  or  body  corporate,  shall  subject 
to  the  restriction  in  the  second  section,  be  construed  and  held  as  if  the  mines  and 
minerals  reserved  in  and  by  and  excepted  out  of  the  oi)eration  of  the  said  letters  patent 
had  been  limited  and  confined  to  gold,  silver,  tin,  lead,  copper,  coal,  iron,  and  pi'<icious 
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Btoned  only,  and  all  other  mines,  minerals,  ores,  pnd  earths,  including  iron  stones,  lime 
atones,  slate  stone,  elate  rock,  gypsuin,  and  cLy,  contained  in  the  lands  granted  by 
such  letters  patent,  excepting  only  gold,  silver,  tin,  lead,  copper,  coal,  iron,  and 
precious  stones,  shall  by  virtue  of  this  Act,  be  held  and  taken  to  have  passed  in  and 
with  the  said  lands  and  as  part  thereof  under  the  said  letters  patent. 

4.  All  conveyances  and  dispositions  of  any  suci^  lands  shall  be  construed  and  held 
to  convey  and  dispose  of  the  mines  aiid  minerals,  the  subject  of  and  intended  to  be 
affected  by  this  Act  and  comprised  within  the  lands  conveyed  or  disposed  of  in  the 
same  manner  as  they  would  have  done  had  U  oae  minerals  originally  passed  to  the 
grantees  of  such  lands  under  the  letters  patent  granting  the  same,  unless  that  conHtruc- 
tion  be  inconsistent  with  the  object  and  intentioi»  of  the  parties  as  plainly,  manifest 
on  such  conveyances  and  dispositions." 

6.  That  Chapter  2,  of  the  Acts  of  1858,  was  amended  by  an  Act  passed  in  the 
year  1892,  being  Chapter  16,  but  this  amending  Act  expressly  reserved  the  rights  of  prior 
gra  itees. 

7.  That  on  the  consolidation  of  the  public  statutes  of  Nova  Scotia,  in  the  year 
1884,  it  was  •  nacted  (see  page  IV,  of  the  Revised  Statutes  of  Nova  Scotia,  5th  series, 
section  C),  as  follows: — 

"  6.  All  Acts  in  force  on  the  first  day  of  the  pi-Psent  session  which  shall  not 
have  since  expired  or  have  been  repealed  by  some  such  separate  Act  as  men- 
tioned in  the  fifth  section,  or  by  some  chapter  published  in  advance,  as  men- 
tioned in  the  fourth  ocction,  shall  continue  in  force  subject  to  any  amendments 
whioh  may  have  been  made  thereto  by  any  separate  Act  or  Chapter  published  in 
advance  until  the  publication  of  the  Consolidated  Statutes  by  proclamation  as 
pforcsaid,  and  the  Acts  so  continued  in  force  shall  upon  and  after  the  publication 
of  the  Consolidated  Statutes  be  repealed  and  cease  to  have  any  force  or  effect." 

8.  That  on  the  consolidation  of  the  public  statutes  of  Nova  Scotia,  1900,  the  said 
Chapter  2,  of  the  Acts  of  1858,  was  repealed  in  whoie  by  Chapter  44,  of  the  Acts 
t"  1900,  entitled  "An  Act  respecting  the  Eevised  Statutes  of  Nova  Scotia." 

9.  That  Chapter  44,  of  the  Acts  of  1900,  the  Act  bringing  the  Revised  Statutes 
into  force,  provides  as  follows: — 

"  9.  (1)  The  repeal  of  the  said  statute*  and  provisions  shall  not  affect — 
(c)  any  act,  deed,  right,   title,  interest,  grant,  assurance,   descv^nt,   will, 
registry,  by-l^w,  ride,  regulation,  contract,  lien,  charge,  matter,  or  thirp;,  had, 
done,  made,  acquired,  established  or  existing  at  the  time  of  such  r<  peal. 

(2)  Such  repeal  shall  not  defeat,  disturb  invalidate  or  pn'judicially  affect 
any  other  matter  or  thing  whatsoevt/  had,  done,  completed,  existing  or  pending 
at  the  tin:e  of  such  repeal. 

(3)  But  every  such  penalty,  forfeiture  and  liability,  every  such  action, 
suit,  judgment,  decree,  certificate,  execution,  prosecution,  process,  order,  rule, 
proceeding,  matter  or  thing;  every  such  act,  detnl,  right,  title,  interest,  grant, 
assurance,  descent,  will,  registry,  by-law,  rule,  regulation,  cuntract,  lien,  charge, 
matter  or  thing;  every  such  oflice,  appointment,  commission,  salary,  allowance, 
security  and  duty;  every  such  marriage  certificate^,  and  registry  thereof,  and 
every  such  other  matter  and  thing,  and  the  force  and  effec  thereof  respect- 
ively, may  and  shall  remain  and  continue  vh  if  no  such  repeal  had  taken  piace, 
and  80  far  as  noeiessary  may  and  shall  be  continued,  prosecuted,  enforced  and 
proceeded  wil!>  under  the  sa'd  Revised  Statutes  and  other  fctatutes  and  iaws 
having  force  r<  tnis  province,  so  far  as  api)licable  thereto,  and  subject  to  the 
provisions  of  the  said  several  statutes  and  laws, 

and  the  Interpretation  Act,  Chapter  1,  Revised  Statutes,  1900,  co   tains  those  sections  .-- 

10.  The  repeal  ol  any  enactment  shall  not  affect  th..  validity,  invalidity, 
effect,  or  consetiaouces  of  anything  already  done  or  juffered — or  any  existinif 
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status  or  capacity — or  any  right,  title,  obligation,  or  liability  already  acquired, 
accrued,  or  incurred,  or  any  remedy  or  proceeding  in  respect  thereof — or  any 
release  or  discharge  of  or  from  any  debt,  penalty,  obligation,  liability,  claim 
or  demand — or  any  indemnity — or  the  proof  of  any  past  act  or  thing. 

21.  The  repeal   of   an   ao^      mfirming   any   provisions   or   legalizing   any 
transactions  shall  not  affect  the  validity  of  such  provisions  or  transactions." 

10.  That  the  construction  placed  ipon  the  reservation  in  the  grant  of  1809  by 
Chapter  2,  of  the  Acts  of  1858,  Section  3,  is  not  affected  by  any  subsequent  Act,  and 
antimony  is  not  a  mineral  reserved  to  t  le  Crown  by  the  grant  of  1809,  but  is  vested 
in  the  owners  of  the  lands. 

11.  That  by  a  deed  of  trust  dated  September  5,  1906,  ill  the  right,  title  and  interest 
of  the  said  The  Dominion  Antimony  Company,  Limited,  in  the  said  land  or  lands  was 
granted  and  conveyed  by  way  of  mortgage  to  one  Berthold  Hochschild  of  the  City  and 
State  of  New  York,  Vice-President  of  the  American  Metal  Company,  Limited,  in  trust 
to  secure  an  issue  of  bonds  upon  tlio  property  of  the  said  Dominion  Antimony  Company 
for  $100,000  of  which  bonds  for  $21,000  have  been  issued  and  sold. 

12.  That  the  said  American  Metal  Company  has  advanced  a  large  sum  of  money, 
namely  $21,000  to  the  said  Dominion  Antimony  Company,  Limited,  upon  security 
of  said  bonds,  and  proceedings  have  been  instituted  and  ,r.o  now  pending  against  the 
Dominion  Antimony  Company,  for  the  foreclosure  and  i^ule  of  the  lands  in  question 
under  the  said  trust  deed. 

13.  That  in  the  year  1906  the  American  Metal  Company  bought  1,876  shares  of 
the  capital  stock  of  the  said  Dominion  Antimony  Company,  Limited,  and  paid  there- 
for in  cash  fifty  thousand  dollars. 

14.  That  you  Petitioners,  The  St.  Helen's  Smelting  Company,  Limited,  recovered 
a  judgment  of  the  Supreme  Court  of  Nova  Scotiii  against  the  Dominion  Antimony 
Company,  Limited,  on  or  about  the  9th  day  of  April,  1908,  for  damages  in  the 
amount  of  $76,747.33  for  breach  of  contract  to  deliver  antimony  ore,  and  a  further 
judgment  of  the  said  Court  dated  on  or  about  tiie  17th  day  of  June,  1908,  for 
$2,067.71  for  costs  of  the  suit  and  appeal  to  the  Supreme  Court  of  Nova  Scotia.. 

15.  That  both  of  said  judgments  were  duly  recorded  on  or  about  the  respective 
dates  thereof  so  as  to  bind  the  Mines,  Minerals  (including  antimony)  and  other 
property  of  the  said  Dominion  Antimony  Company,  Limited. 

16.  That  the  Dominion!  Antimony  Company,  Limited,  has  appealed  against  the 
said  judgments  to  His  Majesty  in  the  Judicial  Committee  of  His  Privy  Council  and 
that  pending  tl:e  appeal  the  said  St.  Helen's  Smelting  Company,  Limited,  is  not  at 
liberty  to  enforce  execution  of  the  said  judgment  and  the  only  security  it  has  for 
the  said  judgment  is  the  antimony  mines  and  property  of  the  said  Company  the 
antimony  mines  being  very  valvible  and  the  other  property  of  little  value,  except  when 
used  in  connection  with  th'^  i)\'..\,   a;,  concentrating  and  milling  of  antimony. 

17.  That  Alexader  Ho\)r(ekei,  a  former  director  and  siiarelioldnr  of  the  Dominion 
Antimony  Company,  "^  imited,  through  his  solicitor,  represented  !■>  the  Honourable 
Commissioner  of  Mines  .or  the  Province  of  Nova  Scotia  that  the  title  to  the  antimony 
and  antimony  ore  lying  i'l  or  upon  the  said  lands  was  vested  in  the  Crown  by  virtue  of 
the  repeal  of  Chapter  2,  of  the  Acts  of  1S58  aforesaid  on  the  coming  into  force  of 
the  Eevised  Statutes  of  Nova  Scotia,  1900. 

18.  That  the  said  Tlonourablo  Commissioner  was  induced  by  these  representations 
to  issiie  to  the  said  Alexander  Ilobreeker  leases  numbered  4  and  r>  and  bearing  date  the 
2nd  day  of  July.  1907,  of  the  right  to  iiiino  antimony  in  and  upon  the  said  laiuls  and 
certain  licenses  to  search  for  antimony  thereon,  bearing  date  the  day  of  April 
1908.  Thf  t  such  lensos  were  applied  for  on  the  10th  of  March,  1908,  and  copies 
of  same  are  annexed  hereto  as  schedules  "  A  "  and  "  B."  That  midcr  a  Statute  of 
tho  Province  of  Nova  Scotia  all  leases  bear  date  as  of  the  2n(l  day  of  July  previous  to 
the  date  on  which  they  are  issued,  but  said  leases  were  appr.>'d  for  and  issued  on  the 
said  10th  day  of  March,  1908,  and  25th  day  of  March,  1908,  respectively. 
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19.  That  the  said  Alexander  Hobrecker  thereupon  transferred  his  interest  in  the 
said  leases  and  licenses  to  search  to  the  Nova  Scotia  Mines  Development  Company, 
Limited,  a  body  coriwrate  under  the  laws  of  the  Province  of  Nova  Scotia,  by  a  deed 
of  transfer  dated  the  15th  day  of  April,  A.D.  1908,  and  registered  in  the  office  of  the 
Oommissloner  of  Mines  at  Halifax  in  Boo'-  No.  5  of  the  coal  leases,  at  pp.  195  and  196. 

20.  That  the  said  Nova  Scotia  Mines  Development  Company,  Limited,  was  and  is 
a  corporation  created  as  your  petitioners  are  informed  and  verily  believe  by  the  said 
Alexander  Hobrecker  solely  for  the  purpose  of  acquiring  the  said  leases  and  licenses 
to  search.  That  the  design  and  intention  thereof  was  to  procure  the  title  to  the 
mine  owned  by  your  petitioners,  the  Dominion  Antimony  Company,  Limited,  and 
prevent  the  Trustee  for  the  bondholders  from  realizing  .on  the  security  upon  which 
the  bon  is  were  issued  and  prevent  your  petitioners,  the  St.  Helen's  Smelting  Company, 
Limited,  and  the  other  creditora  of  the  said  Dominion  Antimony  Company,  Limited, 
from  recovoring  tho  amount  of  its  and  their  respective  claims. 

Your  oetitioners  are  advised  and  verily  believe  that  these  leases  and  licenses  to 
search  so  issued  by  the  Commissioner  of  Mines  conveyed  to  the  said  Alexander 
Hpbrecker  no  title  or  rights  whatever,  inasmuch  as  the  Crown  had  no  title  to  the 
said  minerals,  the  same  being  vested  in  the  said  Dominion  Antimony  Company, 
Limitod,  and  thnt  the  rights  secured  to  the  owners  of  the  lands  of  the  Dominion 
Antimoi.v  Corot^any,  Limited,  by  Chapter  2,  of  the  Acts  of  the  year  1858  hereinbefore 
set  out  were  rot  affected  by  the  repeal  of  the  said  Act  b.  the  Revised  Statutes,  and 
that  he  rightH  of  your  petitioners  tt'.e  Dominion  Antimony  Company,  Limited,  to  its 
property  are  preserved  by  the  rules  of  law  bearing  on  the  construction  of  statutes  as 
well  as  bv  the  Acts  I'rmging  the  Revised  Statutes  into  force  and  the  Interpretation 
Act  hereinbefore  set  out. 

22.  That  the  si. id  Alexander  Hobrecker  on  the  16th  day  of  April,  A.D.  1908, 
procured  a  privat*^  Act  to  be  passed  by  the  Legislature  of  Nova  Scotia  entitled  "  An 
Act  relating  to  the  Nova  Scotia  Mines  Development  Connany,  Limited,"  being 
Chapter  143  of  the  Acts  of  Nova  Scotin,  191)3,  which  provides   is  follows: — 

-  CHAPTER  143 

An  Act  relating  to  Tlie  Nova  Scotia  Mines  Development  Company,  Limited. 

(Passed  the  16th  day  of  April,  A.D.  1908.) 

Section  1.     Transfer  legalized. 

Be  it  enacted  by  the  Governor,  Council,  and  Assembly,  as  follows : — 

1.  The  Deed  of  Transfer  made  lietween  Alexander  Hobrecker,  of  the  one 
part,  and  Tlw  Nova  Sc'tia  Mines  Development  Company,  Limited,  hereinafter 
referred  to  h"  the  (lonipMiif  of  the  other  part,  and  dated  the  day  of  April, 
1908,  and  regiwt.  red  at  the  Office  of  the  Commissioner  of  Mines  at  Halifax,  in 
Book  ,  page  ,  whorol'V  ivvo  mining  leases,  numbered  (4)  and  (5)  rcdpec»^ively, 
and  both  dated  the  2i»u  day  of  July,  1907,  and  registered  in  the  office  of  the 
Commissioner  of  Mines  at  Halifax,  at  pages  195  and  196  respectively.  Book 
No.  5  of  Coal  Lvasofi,  and  the  first  and  second  licenses  to  search,  both  dated 
the  day  of  April,  1908.  and  both  registered  at  the  office  of  the  Commissioner 
of  Mines  at  Halifax,  in  Book  ,  page  ,  is  hereby  ratilied  and  confirmed  anu 
declared  to  bo  valid  and  subsisting,  and  the  said  leases  and  licenses  to  search, 
I  and  the  properly,  mining  rights,  easements,  franchise,  rights  and  privileges 

in  the  said  leases  and  licenses  t  ■  search  more  particularly  referred  to,  are  hereby 
declared  to  bo  valid  and  to  be  vested  in  the  Company,  and  tho  said  Alexander 
Hobrecker  ond  the  Company  are  hereby  authorized  and  empcwered  to  fulfil 
and  carry  oiit  the  said  agreement  and  all  tho  covenants,  conditions  and 
siipulatioys  therein  contained,  according  to  its  terms  and  tenor  and  to  do  all 
things  nee'iHsary  to  carry  out  the  said  agrot'ment,  and  the  ton  thousand  shares 
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issued  and  allotted  by  the  said  The  Nova  Scotia  Mines  Development  Company, 
Limited,  to  the  said  Alexander  Hobrecker,  as  purchase  price  of  the  said  leases 
and  licenses  to  search,  in  the  said  deed  of  transfct  referred  to,  are  hereby 
declared  to  be  valid  and  fully  paid  and  non-assessable  shares  in  the  said  The 
Nova  Scotia  Mines  Development  Company,  Limited." 

23.  That  the  said  Act  was  introduced  into  the  Legislature  of  Nova  Scotia  on  the 
13th  day  of  April,  1908,  passed  both  branches  of  the  Legislature  before  the  16th  day 
of  April,  on  which  day  it  received  the  assent  of  the  Lieutenant  Governor.  •  The 
schedules  to  said  Act  were  not  made  part  thereof,  and  the  said  Act  gave  no  information 
as  to  what  property  was  being  vested  by  said  Act  in  the  said  Nova  Scotia  Mintss 
Development  Company,  Limited,  or  that  the  rights  of  any  of  your  petitioners  were 
affected  thereby,  and  none  of  your  petitioners  had  any  notice  or  knowledge  that  said 
Act  was  being  promoted,  and  your  petitioners  believe  was  passed  without  its  object 
and  intent,  or  the  circumstances  connected  therewith,  being  known  to  the  Legislature. 

24.  That  it  is  now  claimed  by  the  said  Alexander  Hobrecker  and  the  said  Nova 
Scotia  Mines  Development  Company,  Limited,  that  in  consequence  of  the  aforesaid 
Act,  Chaj).  T  143,  of  the  Acts  of  1908,  the  title  of  the  Dominion  Antimony  Company, 
Limited,  to  the  saM  lands  and  to  the  antimony  and  antimony  ore  therein  became  and 
are  vested  in  the  said  .Vova  Scotia  Mines  Development  Company,  Limited. 

25.  That  if  the  Siid  Act  is  not  disallowed  tb'  aspets  of  the  Dominion  Antimony 
Company,  Limited,  are  seriously  depreciateo  and  made  practically  valueless  and  the 
bondholders  a.id  'udgment  creditors  aforesaid  wlil  be  deprived  of  their  security  and 
the  capital  '.toek  rendered  worthless  to  the  stockholders. 

26.  That  it  is  obviously  unjust  that  the  legal  title  of  the  Dominion  Antimony 
Company,  Limited,  justly  derived  from  the  Grantee  of  the  Crown  should  be  taken  with- 
out compensation  or  at  all,  from  the  said  Company  by  means  of  un  Act  of  the  Legisla- 
tu-'"  find  that  great  lo.^s  will  be  inflicted  upon  your  petitioners  unless  said  Act  is 
dj  .-I'l--  ■  -id. 

'i  Uerefore  your  petitioners  humbly  pray — 

That  Your  Excellency  may  be  pleased  to  disallow  Chapter  143,  of  the  Act  of 
1908,  of  the  Province  of  Nova  Scotia,  entitled  "  An  Act  relating  to  the  Nova  Scotia 
Mines  Development  Company,  Limited,  and  passed  on  the  16th  day  of  April,  A.D. 
1908." 

And  as  in  duty  bound  your  Petitioners    will  ever  humbly  pray. 

Dated  this  I7th  day  of  October,  A.D.  1908. 


(Seal) 


DOMINION    ANTIMONY    COMPANY,    LIMITED, 

G.  Stern FELD. 

ST.   HELEN'S   SMELTING   COMPANY,   LIMITED, 
by  RoBT.  E,  Harris,  its  Attorney. 


8   EDWARD   Vn,    1909 

(Approved  6  April,  1910.) 

Department  of  Justice,  Ottawa,  30  March,  1910. 

To  Hia  Excellency  the  Governor  Qeneral  m  Council: 

The  undersigned  bus  had  under  consideration  the  Stntntcs  of  the  Legislature  of 
Nova  Scotia,  passed  in  the  Ninth  year  of  His  Majesty's  reign  (1909),  and  received 
by  the  Secretary  of  State  for  Canada  on  2.'Jrd  August  last,  and  he  is  of  opinion  that 
these  statutes  may  be  loft  to  such  operation  "s  they  may  have. 
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The  undersigned  desires  to  observe,  however,  that  Chapter  53,  intituled  "An 
Act  to  amend  Chapter  17,  Acts  of  1908,  entitled  *  An  Act  to  Amend  and  Consolidate 
the  Acta  for  the  Preservation  of  Game,' "  and  Chapter  54,  intituled  "  Act  to  Amend 
the  Game  Act,  1908,"  are  subject  to  objection  as  relating  to  the  criminal  law.  Laws 
making  it  an  oSFence  to  kill  game  or  to  have  dead  game  in  possession,  and  providing 
punishment  therefor,  are  doubtless  within  the  authority  of  the  Parliament  of  Canada 
to  enact  under  its  exclusive  jurisdiction  as  to  criminal  law,  and  the  undersigned  con- 
siders it  not  improbable  that  such  laws  do  not  relate  to  any  matter  coming  within  any 
classes  of  subjects  enumerated  in  Section  92  of  the  British  North  America  Act,  1867, 
f.nd  that  it  is,  therefore,  incompetent  to  a  provincial  l^slature  to  impose  punish- 
ment by  fine,  penalty  or  imprisonment  for  any  such  cause. 

Chapter  145,  intituled  "  An  Act  to  Amend  Chapter  189,  Acts  of  1901,  entitled 
*  An  Act  Respecting  Lands  of  Archibald  Foster,  in  Horton  Township.'  " 

This  Act  amends  Chapter  189  of  the  Nova  Scotia  Acts  of  1901  by  striking  out  the 
figures  "  59  "  and  "  60  "  wherever  the  same  are  mentioned  in  the  said  Act.  These 
figures  59  and  60  rtp  used  in  the  said  Chapter  189  as  descriptive  of  certain  lots  of  land 
in  the  Township  of  Horton,  Nova  Scotia,  which  with  a  number  of  other  lots  Archibald 
Foster,  his  heirs  or  assigns,  is  by  the  said  Chapter  189  declared  to  be  entitled  to,  locate, 
possess,  own  and  enjoy.  The  undersigned  has  received  correspondence  on  behalf  of 
the  persons  now  claiming  title  to  the  said  lands  under  Archibald  Foster  objecting  that 
the  said  Chapter  145,  now  under  consideration,  operates  injuriously  to  affect  the  title 
declared  by  the  former  statute  and  since  assigned  by  the  said  Archibald  Foster. 

Tl>e  undersigned  considers,  however,  without  entering  into  the  merits  of  the  objec- 
tion, that  it  is  one  which  should  be  considered  by  the  locsal  legislature,  which  has 
undoubted  jurisdiction  over  the  whole  subject.  If,  as  stated,  the  legislature  made  a 
mistake  in  the  enactment  of  the  said  Chapter  145,  or  if  the  facts  were  misrepresented, 
the  matter  may  easily  be  set  right  by  repeal  of  the  last  mentioned  statute  and  the 
restoration  of  the  said  numbers  59  and  60  to  their  former  places. 

The  undersigned  does  not  consider  that  Your  Excellency's  Government  ought  to 
interfere. 

Chapter  167,  intituled  "  An  Act  to  incorporate  the  Nova  Scotia  Power  and  Pulp 
Company." 

By  section  20  of  this  Act  the  Company  is  authorized  to  construct  works  in  rivers, 
streams  and  lakes,  and  to  pen  back  and  hold  the  water  for  the  purposes  of  creating 
power. 

The  undersigned  observes  that  so  far  as  the  exercise  of  these  powers  may  affect 
navigation  the  powers  are  beyond  the  legislative  authority  of  the  Provincial  Legis- 
lature to  confer.  This  section,  however,  clothes  the  Company  with  a  capacity  which 
may  be  exercised  consistently  with  the  law,  and  the  imdersigned  does  not,  therefore, 
think  it  necessary  to  recoimnond  disallowance. 

Chapter  184,  intituled  "  An  Act  Kespecting  '  The  Victorian  Order  of  Nurses  for 
Canada.' " 

It  is,  in  the  opinion  of  the  undersigned,  questionable  whether  the  local  legislature 
may  validly  enlarge  or  affect  the  powers  of  this  Order,  which  is  incorporated  by  Royal 
Letters  Patent  witli  general  powers. 

1'ho  undersigned  sees  no  objection,  iiowever,  to  leaving  the  Act  to  such  operation 
as  it  may  have. 

The  undersigned  rccummends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenam  Governor  of  Nova  Scotiu,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  JusHae. 
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(Approved  U)  March,  1911.)  -  ■^.. 

Department  ok  Justice,  Ottawa,  30th  January,  1011. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Nova  Scotia,  passed  in  the  Tenth  year  of  the  reign  of  His  late  Majesty  (1910),  and 
received  by  the  Secretary  of  State  for  Canada  on  3rd  Noveinber  last. 

Two  of  these  statutes  call  for  special  comment, — 

Chapter  136,  intituled  "  An  Act  respecting  the  North  Mountain  Division  of  the 
Dominion  Atlantic  (Railway." 

This  Act  provides  by  the  first  section  that  the  moneys  payable  for  lands  for  track, 
station  and  terminal  purposes  of  the  North  Mountain  Division  of  the  Dominion 
Atlantic  Railway  to  be  built  in  the  Municipality  of  King's  County  shall  form  u  charge 
upon  the  municipality,  and  may  be  assessed  in  the  manner  provided.  This  section  and 
section  5,  which  is  supplementary  to  it,  are  unobjectionable. 

Sections  2,  3,  4  and  G,  however,  are  intended  to  affect  the  power  of  the  Company 
to  take  lands,  to  make  the  Nova  Scotia  Railways  Act  in  some  respects  applicable,  to 
provide  a  mode  for  assessing  compensation  or  damages  for  the  lands  to  be  taken  and 
to  limit  the  time  within  which  the  railway  is  to  be  con.   ^uctcd. 

The  undersigned  does  not  perceive  how  these  provi-ions  can  be  competent  to  the 
legis'lature  seeing  that  the  railway  has  been  declared  a  work  for  the  general  advantage 
of  Canada  and  is  to  be  constructed  under  the  powera  conferred  by  Dominion  statutes. 
Ho  considers,  therefore,  that  the  attention  of  the  Provincial  Government  should  be 
directed  to  these  enactments  so  that  they  may  be  repealed  unless  indeed  satisfactory 
grounds  may  be  stated  upon  which  to  found  the  authority  of  the  legislature. 

Chapter  102,  intituled  "  An  Act  to  amend  and  consolidate  the  Acts  relating  to 
The  Pacific  Whaling  Company,  Limited." 

This  Act  incorporating  persons,  some  of  whom  reside  in  Nova  Scotia  and  others 
in  British  Columbia,  as  Tlie  Pacific  Whaling  Company  with  general  powers  to  build 
and  acquire  vessels,  hunt  and  capture  seals,  etc.,  appears  to  the  undci  Mgned  ultra 
vires  of  the  legislature  as  e.xtending  to  extra-provincial  objects,  and  the  undersigned 
would  consider  the  advisability  of  recommending  disallowance  were  it  not  that  the  Act 
is  a  re-enactment  of  previous  statutes  which  profess  to  confei-  all  the  questionable 
powers.  The  original  Act  of  1903  escaped  comment.  Tho  amending  Act,  Chapter 
159  of  1905,  whereby  the  Company  was  authorized  to  have  its  head  office  at  such  place 
in  the  Dominion  of  Canada  as  the  directors  might  detevmino  was  tlie  subject  of  corre- 
spondence with  tho  local  Government,  and  in  the  result  this  section  was  repealed  and 
re-enacted  in  tie  form  of  section  I'O  of  the  present  Ait. 

Inasmuch  as  the  effect  of  disallowance  of  tho  coiisolidated  Act  would  probably 
be  to  reviviB  the  previous  statutes  thereby  repealed,  the  undersigned  considers  that  the 
said  Act  may  remain  for  such  operation  as  it  may  have. 

The  undersigned  recommends  that  the  Lieutenant  Governor  of  Novn  Scotia  bo 
asked  to  report  specially  as  hereinbefore  advised  and  within  tho  time  limited  for 
disallowance  wilh  regard  to  stH^tions  2,  3,  4  and  (i  of  the  -aid  Chapter  i:!C,  and  that  a 
copy  of  this  report,  if  approved,  bo  transmittcii  to  the  Lieutenant  Governor,  for  tho 
information  of  his  Government. 

Ifunibly  submitted, 

A.B.  AYLESWORTII, 

•  Minister  of  Justice. 
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1    GEORGE  V.    1911 

(Approved  5  Fehruary,  1912.) 

Department  op  Justice,  Ottawa,  30th  January,  1912. 
To  His  Royal  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  Legislature  of 
Nova  iScotia,  passed  in  the  First  year  of  His  Majesty's  reign  (1911)  and  received 
by  the  Secretary  of  State  for  Canada  on  20th  July  last,  fir^d  he  is  of  opinion  that 
these  statutes  may  be  left  to  such  operation  as  they  may  have  with  the  exception  of 
Chapter  145,  intituled  "An  Act  to  amend  Chapter  158,  Acts  of  1902,  entitled  'An 
Act  to  Incorporate  the  Nova  Scotia  Fire  Insurance  Company ' ". 

Thiq  statute  provides  amongst  other  things,  by  Section  11,  that  the  Company  shall 
have  power  to  establish  agencies  for  the  transaction  of  its  business  in  such  places  as 
the  directors  may  from  time  to  time  deem  proper,  provided  that  the  principal  office 
of  the  said  Company  shall  be  in  Halifax ;  and,  by  Section  30,  that  the  Company  may 
lend  its  funds  upon  real  estate  in  Canada  "  or  elsewhere  where  the  Company  ia 
carrying  on  business." 

These  provisions  seem  necessarily  to  imply,  if  they  do  not  purport  to  expressly 
authorize  the  Company  to  carry  on  its  business  outside  of  the  Province  of  Nova  Scotia. 

The  undersigned  does  not  overlotiic  the  fact  that  the  Company  may  hlive  avn'led 
itself  of  the  provisions  of  the  Insurance  Act,  and  may  therefore  have  such  powers 
as  are  bositowed  by  subsection  3  of  section  3  thereof.  If,  however,  it  be  competent 
to  the  parliament  to  enlarge  the  powers  of  this  local  company  so  as  to  enable  it  to 
transact  the  business  of  insurance  throughout  Canada,  it  is  not  on  that  account  the 
less  beyond  the  au  hority  of  the  local  legislature  to  do  so. 

Section  11,  standing  by  itself,  would  doubtless  oe  construed  not  to  confer  powers 
ill  excess  of  those  which  the  legislature  is  authorized  to  confer;  but  section  30  points 
directly  to  the  transaction  of  busineae  foreign  to  the  province  and  raises  an  implica- 
tion which  may  affect  the  interpretation  of  other  provisions  of  <^he  Act. 

The  undersigned  considers  therefore  that  the  concluding  words  of  Section  30  "  in 
Can'  In  J I  elaevr'iere  where  the  Company  is  carrying  on  business,"  should  be  repealed, 
ant.  \m  recommends  that  inquiry  be  made  of  thr-  Lieutenant  Governor  to  ascertain 
whether  his  Government  will  promote  and  aee  -n  the  enactment  of  the  necessary 
lerjialation  within  the  time  limited  lor  disallowance. 

Hunibly  sdomitted, 

OHAiS.  J.  DOHERTr, 

Minister  of  Justice. 
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2    GEORGE    V.    1912 

(Approved  26  March.  191S.) 

Depahtment  of  JtrBTic:,  Ottawa,  ISth  March,  1913. 
To  His  Itoyal  Highncs^  the  Governor  Geneml  in  Council: 

The  undersigned  has  had  under  considi'ration  1!^  statutes  of  the  Legislature  of 
Nova  Sootia,  passed  in  the  Second  year  of  His  Majesty's  reign  (1912)  and  received 
by  (be  Secretary  of  State  for  Canada  on  IDlh  August  Inst,  and  ho  is  of  opinion  that 
these  8tatutt«  mpy  be  left  to  such  operation  as  they  may  have,  subject  to  the  following 
comments : — 

Chapter  13,  intituled  "  An  Act  to  Amend  and  Consolidate  the  Acts  Kolating  to 
SuccoKRion  Duty." 
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Some  of  the  provisions  of  this  Act  are  of  doubtful  validity.  Section  6  provides, 
among  other  things,  that  "  debts  and  sums  of  money  due  and  owing  from  persons  in 
Nova  Scotia  to  any  deceased  person  at  the  time  of  his  death,  on  obligation  or  other 
specialty,  shall  be  property  of  the  deceased  situate  in  Nova  Scotia  without  regard  to 
the  place  where  the  obligation  or  specialty  shall  be  at  the  time  of  the  death  of  tho 
deceased."    And  these  debts  are  declared  to  be  taxable  property  in  Nova  Scotia. 

The  legislature  cannot,  in  the  opinion  of  the  undersigned,  by  its  own  declaration 
confer  jurisdiction  upon  itself.  The  locality  of  property  as  between  one  province  and 
another  must  be  legally  determined  upon  the  facts  of  each  case  by  the  application  of 
common  law  principles  or  by  legislative  authority  other  than  that  of  a  province.  The 
undersigned  considers  that  this  particular  provision  is  ultra  vires,  and  he  recommends 
that  the  local  Government  should  be  asked  to  consider  the  propriety  of  repealing  it. 

Chapter  15,  intituled  "An  Act  to  Consolidate  and  Amend  Chapter  127,  Eevised 
Statutes,  1900,  entitled  *  Of  General  Provisions  Respecting  Domestic  and  Foreign 
Companies ' ". 

This  Act  is  in  some  respects  of  questionable  validity,  but  in  view  of  the  questions 
now  standing  for  judgment  in  the  Supreme  Court  affecting  provincial  jurisdiction  in 
the  matter  of  companies,  the  undersigned  does  not  think  it  necessary  to  consider  the 
objections  spcx-ially. 

Chapter  18,  intituled  "An  Act  respecting  the  Rights  of  Fishing  in  the  Province 
of  Nova  Scotia." 

The  undersigned  is  submitting  a  separate  report  iipon  this  Act. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Nova  Scotia,  for  the  information  of  his 
Government. 

Hrumbly  submitted, 

OHAS.  J.  DOHERTY, 

Minister  of  Justice. 

(Note: — The  report  of  the  Minister  of  Justice  on  Cap.  18  was  referred  back 
12  April,  1913,  and  no  subsequent  report  made.) 
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(Approved  tS  May,  1914) 

Ottawa,    11th   May,    1914. 
To  llis  Royal  Highness  the  Qovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Nova  Scotia,  passed  in  the  Third  year  of  His  Majesty's  reign  (191f?),  and  received 
by  tho  Secretary  of  State  for  Canada  on  the  6th  March,  1914;  and  he  is  of  opinion 
that  these  statutes  may  lie  left  to  such  operation  as  they  may  have  subject  to  the 
following  comments,  except  Chapter  6,  intituled  "  An  Act  respecting  the  Oyster 
Fisheries  of  Nova  Scotia,"  which  is  reserved  for  a  separate  report: 

Chapter  154,  intituled  "  An  Act  to  amend  Chapter  154,  Acts  of  1900,  entitled 
'An  Act  to  Incorporate  the  Institute  of  Chartered  Accountants  of  Nova  Scotia.'" 

This  Act  provides  that  no  person  shall  be  entitled  to  take  or  use  the  designation 
"  Chartered  Accountant,"  or  the  initials  "  F.C.A.,"  "  A.C.A."  or  "  O.A.",  either  alone 
or  in  combinHtiou  with  any  other  words,  or  any  name,  titk  or  description,  iiuplying 
that  he  is  a  chartered  accountant,  or  any  name,  title,  initials  or  description  imjilylng 
that  lie  is  a  ctTtitied  accountant  or  an  incorporated  accountant,  uni«M  he  is  a  member 
of  the  institute  in  good  standing  and  registered  as  such. 

Copy  of  a  letter  dated  28th  March  last  from  tho  Secretary  of  the  British  Institute 
of  Chartered  Accouatants  to  the  Under  Secretary  of  State  for  the  Colonies  has  been 
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referred  to  the  undersigned.  By  this  letter  it  objected  that  the  effect  of  the  statute 
will  be  to  prevent  any  member  of  the  British  institute  describing  himself  as  a 
chartered  accountant  in  Nova  Scotia,  and  there  is  no  provision  for  giving  members  of 
the  British  institute  the  right  to  join  the  local  institute  as  has  been  done  in  all  the 
other  provinces  in  Oanada.    This  is  said  to  be  a  serious  matter. 

Upon  reference  of  these  objections  to  the  Lieutenant  Governor  of  Nova  Scotia, 
he  reports  that  his  Government  is  of  opinion  that  the  objection  that  there  is  no 
provision  for  the  admission  of  members  of  the  British  Institute  is  not  well  founded, 
niid  he  states  that  the  Act  amended  contains  provisions  for  the  admission  to  the  Nova 
Scotia  Institute  of  Chartered  Accountants  under  rules  and  regulations  and  by-laws 
of  the  society,  and  that  his  Government  is  informed  that  the  By-laws  as  they  are  at 
present  contain  provisions  for  the  admission  of  English  accountants  without  examina- 
tion, and  that  the  proposed  amendment  does  not  interfere  with  this. 

The  undersigned  considers  therefore  that  the  Secretary  of  State  for  the  Colonies 
should  be  informed  in  the  sense  of  this  despatch. 

Chapter  168,  intituled  "  An  Act  respecting  the  Dominion  Trust  Company." 

It  is  recited  that  the  Dominion  Trust  Company  was  incorporated  by  Act  of  the 
Parliament  of  Canada,  Chapter  89  of  1912,  and  that  it  is  desirous  of  the  passing  of 
an  Act  authorizing  it  to  carry  on  its  business  and  exercise  its  corporate  powers  in 
the  Province  of  Nova  Scotia.  Upon  these  recitals  various  clauses  are  enacted  con- 
ferring powers  upon  the  company,  and  these  provisions  are,  in  the  opinion  of  the 
undersigned,  as  already  stated  in  other  reports,  objectionable,  in  so  far  as  they  profess 
to  confer  powers  upon  this  company  which  Parliament  has  not  already  conferred. 
There  can  of  course  be  no  objection  to  the  local  legislature  removing  any  impediment 
which  may  exist  under  the  provincial  laws  to  the  execution  of  powers  granted  by 
Parliament,  but  the  constitution  of  the  company  is  within  the  exclusive  autliority  of 
Parliament  and  cannot  be  enlarged  or  affected  by  local  legislation.  The  undersigned 
considers,  however,  that  any  question  which  may  arise  with  regard  to  this  statute 
may  be  conveniently  determined  by  the  courts. 

The  undersigned  recomraendfl  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governo:-  of  Nova  Scotia,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

CHAS.   J.   DOHERTY, 

Minister   of  Justice. 


Institute  of  Chartered  Accountants 


,.   .,    :,.  MOORGATE  PlAOE, 

***  London,  E.G.,  28th  March,  1913. 

Sm^ — I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  27th  instant,  trans- 
mitting'for  the  information  of  the  Institute,  a  copy  of  a  Bill  which  has  been  intro- 
duced into  the  House  of  Assembly  of  Nova  Scotia  to  amend  Ch.  154  of  the  Acts  of 
1900,  for  which  I  am  much  obliged. 

You  wi'.l  observe  that  the  effect  of  th-?  amendment  will  be  to  prevent  any  member 
of  this  Institute  describing  himself  as  a  "Chartered  Accountant"  in  that  Province, 
and  there  is  no  provision  for  giving  our  members  the  right  to  join  the  local  Institute 
as  has  been  done  in  all  other  Provinces  in  Canada.  This  is  a  very  serious  matter, 
and  I  would  ask  your  kind  offices  on  our  behalf,  as  the  effect  of  it  will  apparently  be 
that  our  members  who  have  had  the  right  granted  to  them  from  the  Crown  to  describe 
themselves  as  "  Chartered  Accountants  "  will  be  debarred  from  doing  so  in  Nova  Scotia, 
unless  thoy  follow  the  course  of  studies  and  pass  the  examinations  required  by  the 
local  Institute,  which  it  would  be  absurd  to  require  from  our  members  who  belong 
to  the  first  body  of  Accountants  in  the  world  and  have  passed  its  Examinations  here. 
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I  wouM  add  that  admission  to  this  Institute  excepting  after  service  under  articles 
and  after  passing  the  usual  Examinations  must  now  be  considered  to  be  a  thing  of 
the  past  as  no  person  can  be  admitted  under  these  conditions  without  he  was  con- 
nected with  the  profession  so  long  ago  as  1879  and  continuously  since;  no  person,  in 
fact,  has  been  admitted  without  examination  and  service  under  articles  during  the  last 
five  years. 

I  am,  etc., 


The  Under-Secretary  of  State, 
Colonial  Office, 

London,  S.W. 


GEORGE  COLVILLE, 

Secretary. 


Government  House,  Halifax,.  N.S., 

26th  April,  1913. 

Sir, — I  have  the  honour  to  acknowledge  receipt  of  your  despatch  of  the  I7th  inst., 
enclosing,  for  consideration  of  my  Ministers,  a  Communication,  from  the  British 
Institution  of  Chartered  Accountants,  coaceming  the  effect  on  its  members  of  a  Bill 
which  has  been  introduced  into  the  Assembly  of  my  Province  entituled  "An  Act  to 
incorporate  the  Institute  of  Chartered  Accountants  of  Nova  Scotia." 

My  Government  is  of  opinion  that  the  objection  that  no  provision  for  admission 
of  !^^embers  of  the  British  Institute  is  not  well  founded. 

The  Act  which  it  is  proposed  to  amend  contains  provisions  for  the  admission  to 
the  Nova  Scotia  Institute  of  other  Accountants  under  rules  and  regulations  and  by- 
laws of  the  Society  and  the  Government  is  informed  that  the  by-laws  as  they  are  at 
present  contain  provisions  for  the  admission  of  English  Accountants  without 
examination  and  the  proposed  Amendment  does  not  interfere  with  this. 

I  have  the  honour  to  be, 
Sir, 
Ycur  obedient  servant. 


The  Under-Secretary  of  State, 
Ottawa. 


JAMES  D.  McGregor, 

Lieut.-Governor. 


(Approved  6  June,  19 H) 

Department  of  Justice,  Ottawa,  28th  May,  1914. 

To  His  Royal  Highness  the  Oovernor  General  in  Council: 

The  undersigred,  referring  to  his  report  of  11th  instant,  with  respect  to  the 
Statutes  of  Nova  Scotia,  1913,  has  the  honour  to  report  that  he  reserved  Chapter  6, 
entitled  "An  Act  respecting  the  Oyster  Fisheries  of  Nova  Scotia,"  for  further  con- 
sideration, in  view  of  its  provisions  affecting  public  harbours.  It  transpires,  however, 
that  there  is  an  agreement  between  the  Minister  of  Marine  and  Fisheries  and  the 
Provincial  Secretary  of  Nova  Scotia  whereby  it  is  stipulated  that  the  Government  of 
the  Province  may  grant  leases  of  "  such  areas  of  tlie  sea  coast,  bays,  inlets,  harbours, 
creeks,  rivers  and  estuaries  of  said  Province  as  the  Government  of  the  said  Province 
may  consider  suitable  for  the  cultivation  and  production  of  oysters";  and  presum- 
ably the  said  Chapter  0  is  intended  to  provide  necessary  statutory  autl  ority  for  the 
local  Government  to  execute  the  powers  conferred  by  the  agreement. 
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In  the  circumstances  the  undersigned  does  not  consider  that  it  is  necessary  to 
make  any  recommendation  with  regard  to  this  statute,  and  he  recommends  that  a  copy 
of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor,  for  the  infor- 
mation of  his  Government 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 

Minister  of  Justice. 
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(Approved  15  October,  1914.) 

Department    of   Justice,   Canada, 

Ottawa,    2nd    October,    1914. 

To  His  Royal  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Nova  Scotia,  passed  in  the  fourth  year  of  His  Majesty's  reign  (1914),  and  received  by 
the  Secretary  of  State  for  Canada  on  24th  August  last,  and  he  is  of  opinion  that  these 
statutes  may  be  left  to  such  operation  as  they  may  have,  subject  to  the  following 
comments : — 

Chapter  180,  intituled  "An  Act  to  incorporate  the  Nova  Scotia  Tramways  and 
Power  Company,  Limited." 

This  is  a  statute  by  which  certain  gentlemen  therein  named  are  incorporated 
under  the  name  of  the  Nova  Scotia  Tramways  and  Power  Company,  Limited,  with 
powers  to  construct,  acquire,  equip,  maintain  and  operate  tramways,  to  develop  and 
supply  power  in  the  Province  of  Nova  Scotia,  and  to  acquire  and  undertake  the  busi- 
ness, property  and  liabilities  of  any  person  or  corporation  carrying  on  any  business 
which  the  company  is  authorized  to  curry  on,  etc.  The  Powers  conferred  upon  the 
company  are  very  comprehensive,  and  they  are  described  in  Section  2  of  the  statute, 
extending  over  six  pages.  The  capital  of  the  company  is  fixed  at  $6,000,000  with 
power  to  increase  to  an  amount  not  exceeding  $10,000,000,  and  the  company  is 
empowered  to  issue  bonds  in  amount?  to  be  determined  by  the  company.  The  com- 
pany is  moreover  authorized  to  purchase  the  property  and  franchises  of  the  Halifax 
Electric  Tramway  Company,  Limited,  subject  to  the  contracts,  liabilities,  liens  and 
incun  brnnces  outstanding  against  the  latter  company. 

It  is  provided  by  Section  8  that  the  head  office  of  the  company  shall  be  at  Halifax, 
or  at  such  other  place  in  Nova  Scotia  as  may  be  fixed  by  by-law  of  the  company,  and 
that  the  annual  general  meeting  of  the  shareholders,  and  all  other  meetings  of  the 
shareholders  and  directors  shall  be  held  at  such  times  and  at  such  places  within  or 
without  the  Province  as  may  be  fixed  by  or  pursuant  to  the  by-laws  of  the  company. 

There  has  been  referred  to  the  undersigned  a  petition  from  the  City  of  Halifax 
to  Your  Royal  Highness  in  Council  praying  for  the  disallowance  of  this  Act  for  the 
reasons  therein  stated.    The  principal  of  these  grounds  may  be  extracted  as  follows : — 

"9.  .  .  .  The  powers  conferred  on  the  new  company  (sec.  2 
clauses  (o)  to  (s)  to  acquire  the  property  and  franchises  of  other  companies  or 
to  guarantee  their  securities  practically  remove  all  limit  to  the  operations  of 
the  company,  and  authorize  the  tying  up  of  the  franchises  of  the  city  to  enter- 
prises entirely  unconnected  with  the  city.  These  clauses  are  wide  enough  to 
authorize  or  attempt  to  authorize  the  acquisition  of  companies  operating  under 
charters  from  the  Federal  Legislature,  thus  indirectly  enabling  the  company 
to  engage  in  operations  beyond  the  sphere  of  provincial  legislation.     Clause  3 
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expresaly  authorizes  the  holding  of  the  annual  meetings  of  the  company  outside 
of  tlie  province.  The  capitalization  of  the  company  is  increased  from  a  nominal 
amount  to  $2,000,000  stock  and  an  equal  amount  of  bonds  md  in  actual 
amount  of  $1,400,000  and  $600,000  of  bonds  to  a  nominal  amount  of  $10,000,000 
stock  and  an  unlimited  amount  of  bonds  (see  sec.  20)."; 

and  the  prayer  of  the  petition  is  based  upon  the  following  reasons  as  stated: — 

"1.  Because  it  involves  a  gross  breach  of  the  contract  by  which  the  city 
entrusted  the  operation  and  control  of  its  franchises  to  the  existing  company. 

"2.  Because  the  enormous  capitalization  is  wholly  unnecessary  for  any 
purpose  except  a  speculative  one  at  the  expense  of  the  city's  interest. 

"3.  Because  this  enormous  capitalization  will  effectually  prevent  all 
attempts  to  readjust  the  relations  between  the  city  and  the  company  operating 
the  civic  franchises,  or  to  revest  the  city  with  its  franchises. 

"4.  Because  under  no  circumstances  is  it  proper  to  deal  with  the  fran- 
chises of  a  city  without  its  consent  and  against  its  protest. 

"5.  Because  it  is  grossly  improper  to  combine  the  operation  jpf  these  fran- 
chises with  many  other  objects  wholly  undefined,  with  which  the  city  has  no 
connection  and  over  which  it  can  have  no  control. 

"  6.  Because  the  request  of  the  representatives  of  the  city  for  a  plebescitt; 
was  a  just  and  proper  one  and  should  have  been  granted. 

"7.  Because  the  Act  contains  matters  beyond  the  sphere  of  a  Provincial 
Legislature. 

"8.  Because  an  Act  practically  confiscating  the  rights  and  assets  of  a  city 
in  defiance  of  the  practically  unanimous  protest  of  its  citizens  is  in  the  highest 
degree  unjust  and  contrary  to  public  policy." 

Upon  reference  of  this  petition  to  the  Attorney  General  of  Nova  Scotia  he 
reports  as  follows: — 

"  The  said  Chapter  180  received,  during  its  progress  through  the  legis- 
lature, the  careful  examination  of  the  Nova  Scotia  Government,  in  order  that 
nothing  might  be  enacted  which  could  be  considered  beyond  the  powers  of 
the  Legislature  or  could  be  properly  construed  as  an  interference  with  rights 
previously  acquired.  As  a  result  of  this  consideration  and  the  careful  exam- 
ination of  the  statute  since  it  has  been  passed  by  the  Legislature,  and  in 
view  of  the  petition  presented,  it  is  confidently  submitted  that  the  Act  referred 
to  does  not  give  any  undue  or  extravagant  or  improper  powers  to  the  incor- 
porators and  does  not  interfere  with  any  vested  rights  of  other  persons  or 
bodies  corporate,  and  that  it  is  entirely  within  the  powers  of  the  Nova  Scotia 
legislature. 

"  With  respect  to  the  eight  reasons  alleged  in  section  16  of  the  petition 
for  disallowance,  I  beg  to  make  the  following  statements  and  observations: — 

"(1)  There  was  no  contract  between  the  city  and  the  existing  company 
which  has  not  been  respected.  The  franchises  referred  to  were  not  entrusted 
b.y  the  city  to  the  existing  company;  they  had  been  dealt  with  by  the  Legis- 
lature of  Nova  Scotia  on  several  occasions  before  189^5.  In  1886  by  Cliapter 
124  street  railway  franchises  were  granted  to  the  Halifax  City  Eailway  Com- 
pany^  Limited.  In  1889  by  Chapter  135  and  in  1890  by  Chapter  193  and  in 
1891  by  Chapter  168  the  Nova  Scotia  Power  Company,  Limited,  was  granted 
similar  franchises.  In  189f)  by  Chapter  107  the  Halifax  Electric  Tramways 
Limited,  known  as  the  existing  company  in  the  petition  of  the  City  of  Halifax, 
was  granted  similar  franchises  on  condition  that  the  old  company  should  be 
protected. 

"(2)  There  is  no  '  enormous  capitalization,'  nor  any  capitalization  fixed 
by  the  statute.    The  issue  of  sharea,  bonds  or  other  securities  must  be  made 
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under  the  authority  of  the  Board  of  Commissioners  of  Public  Utilities  for  the 
Province  and  the  propriety  of  the  issue  of  such  shares,  etc.,  must  be  estab- 
lished to  the  satisfaction  of  that  'Botird  before  any  valid  issue  can  be  made. 

"(3)  The  relations  of  the  city  with  the  company  so  far  as  the  public  are 
affected,  are  subject  to  the  jurisdiction  of  the  Board  of  Commissioners  of 
Public  Utilities. 

'"  (4)  No  such  doctrine  as  that  stated  in  the  fourth  reason  has  been 
recognized  in  this  Province,  nor  Ls  it  reasonable  or  proper  that  any  such  doc- 
trine should  meet  with  recognition.  The  legislature  has  by  many  statutes 
dealt  with  the  railway  and  lighting  franchises  of  the  various  cities  and  towns 
within  the  Province. 

"(5)  The  question  suggested  by  this  reason  is  entirely  one  of  policy. 
The  Nova  iScotia  Legislature,  through  its  committees  and  during  the  passage 
of  the  Bill,  heard  at  great  length  arguments  along  this  line.  It  is  thought 
by  the  Government  of  Nova  Scotia  to  be  highly  desirable  and  useful  to 
encourage  the  development  of  water  powers  throughout  the  Province,  for  the 
production  of  electric  energy. 

"(6)  The  question  of  a  plebescite  was  one  entirely  for  the  legislature. 

"(7)  It  is  confidently  submitted  that  the  Act  contains  nothing  which 
is  ultra  vires  a  provincial  legislature. 

"(8)  The  statement  made  in  the  eighth  reason  has  no  application  what- 
ever to  said  Chapter  180,  since  this  is  not  such  an  Act  and  effects  no  infringe- 
ment of  any  rights  of  the  city  and  is  believed  to  be  in  accordance  with  the 
best  interests  of  the  city  and  province  generally. 

"  The  City  of  Halifax,  under  the  enactment  in  question,  controls  the 
railway  and  lighting  business  to  as  full  an  extent  as  it  did  under  the  terms 
of  the  charter  of  the  Halifax  Electric  Tramways  Conmany,  Limited. 

"  I  am  directed  to  say  generally  respecting  this  application  for  disallow- 
ance that  the  Government  of  Nova  Scotia  submits  that  the  Act  is  a  fair  and 
proper  Act,  within  the  powers  of  the  Legislature,  and  thought  to  be  highly  in 
the  public  interest,  and  contains  nothing  which  can  be  reasonably  criticised 
on  any  principle  governing  the  disallowance  of  provincial  statutes,  which  has 
heretofore  been  laid  down." 

It  appears  that  this  statute  was  vigorously  opposed  in  the  legislature  on  the 
part  of  the  city,  and  that  its  provisions  were  the  subject  of  a  very  careful  considera- 
tion. It  was  apparently  thought  by  the  legislature  that  the  enactments  of  section 
22  were  adequate  to  protect  the  city  in  respect  of  its  contract  rights,  revenue  and 
the  rates  and  fares  which  the  company  should  be  allowed  to  take.  However,  that 
may  be,  the  undersigned  cannot  avoid  the  conclusion  that  the  subject  of  this  Act 
is  a  matter  of  local  concern  within  the  province  and  within  the  undoubted  powers 
of  the  legislature,  and  it  will  be  observed  that  the  Attorney  General  states  in  effect 
that  a  governing  motive  of  the  legislation  was  the  encouragement  and  development 
of  water  powers  throughout  the  province  for  the  production  of  electric  energy. 
"The  power  of  disallowance,  while  in  nowise  constitutionally  limited,  cannot  con- 
venientl.v  be  invoked  as  a  general  means  for  the  reconsideration  of  legislative  meas- 
ures. The  reason  for  a  practical  limitation  of  the  cases  in  which  the  Governor 
General  can  be  advised  to  interfere  have  been  frequently  indicated  throughout  a  long 
course  of  practice,  and  while  the  undersigned  maintains  that  the  injustice,  incon- 
venience or  inexpediency  of  a  measure  as  affecting  public  or  private  interests  in 
respect  of  matters  within  the  jurisdiction  of  the  legislatures  may  in  exceptional 
cases  afford  justifiable  ground  for  disallowance,  he  is  not  satisfied  upon  a  careful 
review  of  the  material  before  him  that  any  of  these  conditions  prevail  in  the  present 
uuae. 
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As  to  the  two  points  of  ultra  vires  made  by  the  petition  the  undersigned  observes 
that  tlie  broad  powers  conferred  by  the  statute  to  authorize  the  acquisition  by  the 
company  of  the  business  of  other  companies  cannot,  in  his  opinion,  be  interpreted 
to  express  an  intention  that  the  companj-  shall  acquire  franchises  which  it  would 
be  incompetent  to  the  legislature  to  grant,  and  if  the  Company  should  attempt  to 
make  use  of  the  power  for  such  a  purpose  it  would  be  restrained  by  the  courts  in 
proper  proceedings. 

The  undersigned  does  not  approve  ihe  provision  of  section  8  authorizing  the 
annual  general  meeting  of  shareholders,  and  other  meetings  of  shareholders  or  direc- 
tors, to  be  held  outside  the  Province  of  Nova  Scotia,  and  he  recommends  that  the 
attention  of  the  local  government  be  directed  to  this  clause,  with  a  view  to  amend- 
ment. He  observes,  however,  that  the  power  to  hold  meetings  outside  the  province  is 
stated  alternatively  with  the  power  to  hold  meetings  within  the  province,  and  if  the 
power  to  hold  meeting  outside  be,  as  the  undersigned  is  inclined  to  think  it  is,  in 
excess  of  the  authority  of  the  legislature,  it  is  a  power  plainly  separable  which 
could  be  denied  by  the  courts  without  affecting  the  other  provisions  of  the  Act. 

For  these  reasons  the  undersigned  is  unable  to  make  any  recommendation  favour- 
able to  the  granting  of  the  prayer  of  the  petitioners. 

Chapter  182,  intituled  "  An  Act  to  amend  Chapter  113,  Acts  of  1911,  entitled 
'  An  Act  to  Incorporate  Canadian  Tungsten  Mines,  Limited,'   as  amended " ;   and 

Chapter  183,  intituled  "  An  Act  to  amend  an  Act  of  the  present  session  entitled 
'An  Act  to  amend  Chapter  118,  Acts  of  1911,'  entitled  'An  Act  to  incorporate  the 
Canadian  Tungsten  Mines,  Limited,  as  amended'"; 
are  still  under  consideration  and  will  form  the  subject  of  a  separate  report. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  of  Nova  Scotia,  for  the  information  of  his  Government, 
and  to  the  Mayor  of  the  City  of  Halifax. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 


Vr(': 


To  His  Royal  Highness  the  Oovernor  General  of  Canada  in  Council: 
The  Pfitition  of 

Lewis  Miller  and  Company,  Limited,  a  body  corporate,  doing  business  at  St. 
Margaret's  Bay  in  the  Province  of  Nova  Scotia,  and 

Dominion  Lumber  Company,  Limited,  a  body  corporate,  incorporated  under  the 
laws  of  the  Province  of  Nova  Scotia,  and 

James  T.  Thomson  of  the  City  and  County  of  Halifax,  Merchant,  and  W.  A. 
Black  of  Halifax  aforesaid.  Merchant,  and  George  W.  C.  Hensloy  of  Halifax  afore- 
said. Merchant,  and  J.  Norwood  Duffus  of  Halifax  aforesaid,  Merchant,  and  H.  R. 
Silver,  of  Halifax  aforesaid,  Merchant,  and 

The  Indian  River  Fishing  Club,  an  unincorporated  association,  and 

Mrs.  Mary  Pope  of  St.  Margaret's  Bay  in  the  County  of  Halifax,  and 

Mrs.  Amelia  Keans  of  St.  Margaret's  Bay  aforesaid,  and 

Mrs.  Eleanor  Rankine  of  Chicago  in  the  United  States  of  America,  and 

William  Rankine  of  St.  Margaret's  Bay  aforesaid,  and 

Singleton  Mason  of  St.  Margaret's  Bay  aforesaid. 

Humbly  Shbweth: 

1.  Lewis  Miller  and  Company  is  a  body  corporate,  incorporated  under  the  lawi 
of  the  United  Kingdom.  In  1908  Lewis  Miller  and  Company,  Limited,  purchased 
from  the  Dominion  Lumber  Company,  Limited,  the  St.  Margaret's  Bay  Lumber  pro- 
perty.   Among  the  Innds  acquired  were  substantial  interests  on  the  North  East  River 
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including  the  lots  of  land  described  in  sections  1  and  2  of  chapter  182  of  the  Acts  of 
1914  (Case  pages  1  and  2)  and  all  the  lands  on  the  Indian  River  with  the  exception 
of  a  part  of  a  ]ot  held  by  the  Halifax  Power  Company,  Limited,  under  a  lease  (Case 
page  120)  and  the  lands  held  by  the  members  of  the  Indian  River  Fishing  Club  here 
inafter  referred  to. 

2.  The  Dominion  Lumber  Company,  Limited,  was  incorporated  under  the  pro- 
vision of  chapter  132  of  the  Acts  of  1901,  By  chapter  163  of  the  Acts  of  1902  its 
powers  were  extended  to  include  the  right  to  dam,  divert  and  develope  the  Indian  and 
North  West  Rivers  for  liimbering  and  water-power  purposes.  When  the  Dominion 
Lumber  Company  sold  their  landed  interests  to  Lewis  Miller  and  Company,  Limited, 
the  contract  of  sale  included  a  stipulation  to  transfer  all  the  stock  of  the  Dominion 
Lumber  Company  to  Lewis  Miller  and  Company,  Limited,  and  all  of  the  stock  of  the 
Dominion  Lumber  Company,  Limited,  is  held  by  Lewis  Miller  and  Company,  Limited, 
or  its  nominees. 

3.  James  T.  Thomson,  W.  A.  Black,  George  W.  C.  Hensley,  J,  Norwood  Duffus 
and  H.  R.  Silver  are  all  members  of  an  urxincorporated  club  called  the  Indian  River 
Fishing  Club.  All  of  the  lands  on  both  sides  of  the  Indian  River  below  the  south  line 
of  Lewis  Miller  and  Company  Limited's  lands  except  those  owned  by  James  T. 
Thomson,  Esquire,  are  held  in  trust  for  this  club.  The  rest  of  the  lands  are  owned 
by  James  T.  Thomson  and  leased  to  this  club. 

4.  Mrs.  Mary  Pope,  Mrs.  Amelia  Keans,  Mrs.  Eleanor  Rankine,  William  Rankino 
and  Singleton  Mason  are  owners  of  undivided  shares  of  the  real  property  formerly 
owned  by  the  late  Martin  Mason.  This  real  property  includes  lot  (a)  described  in 
section  3  of  chapter  182  of  the  Acta  of  1914  (Case  page  2)  and  lot  (b)  described  in 
section  1  of  chapter  183  of  the  Acts  of  1914  (Case  page  6)  and  also  other  lands  sought 
to  be  expropriated  by  the  Halifax  Power  Company,  Limited. 

5.  In  1911  Canadian  Tungsten  Mines,  Limited,  was  incorporated  to  develop  some 
mining  areas.  Incidental  expropriation  powers  were  given  to  the  company  which  had 
as  an  additional  object  the  development  of  hydro  electric  power. 

There  was  nothing  to  indicate  an  intention  to  use  the  Indian  and  North  East 
Rivers  and  tliey  were  not  covered  by  the  Act.     (Case  pages  42-56.) 

6.  In  the  autumn  of  1911  Rod  McCoU,  C.E.,  S.  M.  Brookfield,  Esquire,  and  their 
associates  proposed  to  promote  a  company  to  develope  the  Indian  and  North  East 
Rivers  for  hydro  electric  power.  They  entered  into  negotiations  with  Lewis  Miller 
and  Company,  Limited,  to  purchase  the  Millers'  water-power  and  riparian  rights. 

The  Millers  refused  to  sell  at  their  price  but  demanded  better  terms.  (Case  pages 
107  to  110.) 

7.  Thereupon  Mr.  McColl  and  his  associates  purchased  the  charter  of  Canadian 
Tungsten  Mines,  Limited,  and  had  the  company's  name  changed  to  Halifax  Develop- 
ment Company,  Limited,  and  one  or  two  provisions  altered  by  chapters  187,  188  of 
the  Acts  of  1912.'    (Case  pages  54  and  55.) 

This  was  all  carried  out  without  the  knowledge  of  Lewis  Miller  and  Company, 
Limited,  and  your  other  petitioners  who  had  no  intimation  of  any  kind  whatsoever 
that  such  legislation  was  being  passed. 

By  chapter  173  of  the  Acts  of  1918  the  company's  name  was  changed  to  Halifax 
Power  Company,  Limited.     (Case  page  56.) 

8.  Thereupon  the  Halifax  Power  Company,  Limited,  proceeded  with  expropria- 
tion proceedings  to  take  lands  belonging  to  petitioners  on  Indian  and  North  East 
Rivers. 

The  proceedings  to  expropriate  the  Indian  River  ianils  wore  enjoined  by  order  of 
Mr.  Justice  Ritchie  (Case  page  132)  whose  judgment  whf  <!onfirmed  by  the  unanimouB 
judgment  of  the  Supreme  Court  of  Nova  Scotia  in  Thomt^on  vs.  Halifax  Power  Com- 
pany (Case  page  134). 
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The  proceedings  to  expropriate  the  lands  on  North  East  River  which  are  described 
in  chapters  182  and  183  Acts  of  1914  (Case  pages  1-8)  were  carried  on  and  on  January 
26th,  1914,  an  Order  in  Council  expropriating  the  lands  was  passed. 

Further  proceedings  under  this  expropriation  were  restrained  by  an  interlocutory 
order  in  Dominion  Lumber  Company,  Limited,  versus  Halifax  Power  Company, 
Limited,  and  finally  enjoined  by  judgment  in  that  action.     (Case  page  151.) 

Thus  by  judgment  of  Mr,  Justice  Meagher  in  Miller  vs.  Halifax  Power  Company, 
by  judgment  of  Mr.  Justice  Graham  in  Dominion  Lumber  Company  versus  Halifax 
Power  Company  and  by  the  unanimous  judgment  of  the  Supreme  Court  of  Nova 
Scotia  in  banco  in  the  Thomson  case  it  was  decided  that  the  Halifax  Power  Company 
was  not  authorized  by  its  act  of  incoriroration  to  carry  out  its  proposed  development 
or  '  •  proceed  with  said  expropriation. 

9.  To  avoid  the  effect  of  the  judgments  of  the  courts  the  Halifax  Power  Company 
had  Bill  85  introduced  in  the  Legislatijre  of  the  Province  of  Nova  Scotia  (ace  case 
page  147).  This  Bill  was  opposed  by  the  petitioners  and  it  ultimately  became  chapters 
182  and  183  of  the  Acts  of  1914  (see  case  pages  1-8). 

10.  These  statutes  chapter  182  of  the  Acts  of  1914  entitled  "An  Act  to  amend 
Chapter  113  of  the  Acts  of  1911  entitled  '  An  Act  to  Incorporate  Canadian  Tungsten 
Mines,  Limited,'  as  amended"  (Case  page  1)  and  chapter  183  of  the  Acts  of  1914 
entitled  "An  Act  to  Amend  an  Act  of  ttie  Present  Session  entitled  An  Act  to  Amend 
chapter  113  of  the  Acts  of  1911,  entitled  An  Act  to  Incorporate  Canadian  Tungsten 
Mines,  Limited,  as  Amended"  (Case  page  6)  are  unjust,  confiscatory  and  ultra  virea 
the  Provincial  Legislature  and  they  should  be  disallowed  for  the  following  reasons: 

(a)  These  acts  are  unjust  and  confiscatoi-y  because  they  interfere  with  and  destroy 
the  vested  rights  of  Lewis  Miller  and  Company,  Limited,  and  of  The  Dominion  Lumber 
Company,  Limited. 

By  chapter  90  of  the  Acts  of  1875  as  amended  by  chapter  141  of  the  Acts  of  1896 
the  Indian  Eiver  is  incorporated  and  the  power  to  build  dams  and  sluices  and  to 
improve  the  river  for  lumbering  purposes  is  conferred  upon  the  St.  Margaret's  Bay 
Lumber  and  Timber  Driving  Company.  This  franchise  is  now  vested  in  Lewis  Miller 
and  Company,  Limited  (See  case  pages  23-25). 

By  chapter  101  of  the  Acts  of  1896  the  right  to  build  dams  and  improve  the  Indian 
and  North  East  Rivers  was  conferred  upon  Young  Brothers  Company,  Limited,  prede- 
cessors in  title  of  Lewis  Miller  and  Companj,  Limited  (See  case  pages  25-31). 

The  Dominion  Lumber  Company,  Limited,  was  granted  similar  rights  by  its  acts 
of  incorporation  Chapter  132  of  the  Acts  of  1901  chapter  163  of  the  Acts  of  1902 
(Case  pages  31-41)  which  further  vested  in  the  company  the  right  to  dam,  divert  and 
develop  these  rivers  for  power  purposes  and  to  expropriate  lands  for  such  purposes,  a 
right  affirmed  by  the  judgment  of  Mr.  Justice  Graham  of  the  Supreme  Court  of  Nova 
Scotia  in  the  case  The  Dominion  Lumber  Company,  Limited,  versus  Halifax  Power 
Company,  Limited  (See  case  pages  151-153). 

When  chapter  182  of  the  Acts  of  1914  was  originally  passed  by  the  House  of 
Assembly  it  contained  a  section  protecting  vested  rights  identical  with  amendment 
number  (1)  ense  page  9  or  amendment  number  (5)  case  page  10.  At  the  hearings  in 
committee  of  the  Legislative  Council  this  clause  was  retained.  It  was  not  attacked 
by  counsel  for  the  Power  Company  and  it  was  struck  out  after  counsel  had  retired 
without  argument  and  without  notice. 

(6)  There  has  been  want  of  good  faith  on  the  part  of  the  purchasers  of  the 
original  act  incorporating  Canadian  Tungsten  Mines,  Limited,  and  the  promoters 
of  the  amending  legislation  of  1912  and  1913. 

The  Tungsten  Charter,  chapter  113  of  the  Acts  of  1911,  (Case  page  42)  was 
purchased  and  amended  in  1912  without  notice  to  your  petitioners  and  in  particular 
without  notice  to  Lewis  Miller  and  Company,  Limited,  while  the  promoters  were 
negotiating  with  Lewis  Miller  and  Company  for  the  purchase  and  development  of  its 
lands  and  water-powers.    There  was  want  of  good  faith  on  the  part  of  the  promoters 
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in  acquiring  the  use  of  expropriation  powers  which  were  harsh  and  unconscionable 
and  thus  by  the  aid  of  legislation  imposing  upon  your  petitioners  an  undesirable  con- 
tract divesting  their  proprietary  rights  without  giving  tliem  the  opportunity  to  be 
heard  and  without  proper  regard  to  due  compensation. 

(c)  The  Legislature  has  been  partial  in  failing  to  pass  reasonable  aniendmenta 
to  these  Acts  identical  with  amendments  passed  by  the  legislature  in  the  case  of  other 
Bills  dealing  with  interference  with  vested  rights  under  similar  circumstances. 

Compare  tho  amendment  to  chapter  183  rejected  by  the  legislature  (Case  page 
9  No.  (2))  with  sections  19  (2)  of  the  Canadian  Provincial  Power  Company's  charter. 
(Case  page  161.) 

id)  The  expropriation  powers  given  to  the  Halifax  Power  Company  are  under 
the  circumstances  harsh  and  unconscionable.  The  company  owns  no  lands  on  the 
Indian  River  witli  the  exception  of  a  few  rods  near  Little  Indian  Lake  and  its  interests 
on  the  North  East  River  were  so  inconsiderable  that  the  grant  of  the  expropriation 
powers  contained  in  its  act  of  incorporation  and  amending  acts  was  and  1<  unjust 
and  unreasonable. 

(e)  The  right  of  the  petitioners  in  part  determined  by  the  Courts  at  the  time  the 
Acts  were  passed  and  in  part  pending  for  determination  are  not  safeguarded. 

In  Thomson  versus  Halifax  Power  Company  the  Supreme  Court  of  Nova  Scotia 
in  banco  unanimously  decided  that  the  Halifax  Power  Company  was  not  authorized 
by  its  charter  to  dam  or  divert  the  Indian  or  North  East  Rivers  or  to  expropriate 
land  for  power  purposes  one  of  the  rationes  decidendi  being  that  the  franchise  had 
already  been  granted  (Case  page  134). 

In  Dominion  Lumber  Company,  Limited,  versus  Halifax  Power  Company, 
Limited,  Mr.  Justice  Graham  of  the  Supreme  Court  of  Nova  Scotia  decided  that  the 
Dominion  Lumber  Company,  Limited,  has  a  prior  franchise  for  the  development  of 
the  Indian  and  North  East  Rivers  for  power  purposes  and  that  the  Halifax  Power 
Company  was  not  authorized  by  its  charter  to  carry  out  its  proposed  development 
which  is  inconsistent  with  the  petitioners'  rights. 

The  first  two  of  these  cases  was  decided  before  the  Acts  in  question  were  passed. 

The  last  was  pending  and  judgment  was  not  given  until  after  the  Acts  were 


All  amendments  that  would  protect  the  rights  of  the  petitioners  as  established 
by  the  courts  were  rejected. 

(/)  The  proposed  development  of  the  Indian  and  North  East  Rivers  will  result 
in  the  destruction  of  valuable  fisheries.  The  Indian  River  is  the  seat  of  a  valuable 
salmon  fishery.  (See  evidence  of  John  Mason,  Thomson  vs.  Halifax  Power  Company 
Caso  page  9). 

The  Halifax  Power  Company's  development  involves  the  drying  up  of  both 
rivers  completely  thus  involving  the  destruction  of  the  fisheries  in  these  rivers  (See 
evidence  of  R.  McColl,  Manager  of  the  Halifax  Power  Company,  Limited-  case  page 
116).  Such  fisheries  cannot  be  destroyed  or  injuriously  affected  by  a  Provincial 
Statute.    An  Act  seeking  to  do  so  is  ultra  vires  and  should  be  disallowed. 

(g)  The  petitioners,  Mrs.  Mary  Pope,  Mrs.  Amelia  Keans,  Mrs.  Eleanor  Rankine, 
William  Rankine  and  Singleton  Mason  were  owners  of  undivided  interests  in  the 
lots  described  as  lot  No.  (a)  in  section  (3)  of  chapter  182  (Case  page  2)  and  lot  No. 
(b)  in  section  (1)  of  chapter  183  of  the  Acts  of  1914  (Case  page  6).  They  were  not 
personally  served  with  notices  of  the  expropriation  or  represented  before  Commissioner 
Oluney  or  before  the  Governor-in-Oouncil.  They  were  merely  dealt  with  as  unknown 
owners  and  T.  W.  Murphy,  Esquire,  was  appointed  by  the  Lieutenant  Qovernor-in- 
Oouncil  to  represent  them  and  to  act  for  them  in  the  various  expropriation  proceed- 
ings although  the  Halifax  Power  Company  well  knew  at  the  time  of  the  initiation 
of  the  expropriation  and  at  all  times  thereafter  that  they  were  entitled  to  shares  in 
the  lots  in  question.  The  confirmation  of  an  expropriation  carried  on  without  notice 
to  the  persons  entitled  to  the  lands  and  without  giving  them  the  opportunity  to  be 
heard  on  the  matter  of  damages  is  harsh  and  unconscionable. 
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solely  by  the  three  grantees,  their  heirs  and  assigns.     That  this  is  the  case  is  shown 
by  the  following  proviso: 

"Provided  also  that  every  three  acres  that  shall  be  cleared  and  worked  or 
cleared  and  drained  as  aforesaid  shall  be  accounted  a  sufficient  seeding  cultiva- 
tion and  improvement  to  save  forever  from  forfeiture,  fifty  acres  of  land  in 
any  part  of  the  tract  hereby  granted." 

8.   That  the  estate  of  the   Grantees  was   alienable  is  clear  from  the  following 
proviso : 

"And  provided  also  and  upon  this  further  condition  that  if  the  land  hersby 
given  and  granted  to  the  said  grantees  and  their  heirs  as  aforesaid  shall  at  any 
time  or  times  hereafter  come  into  the  possession  and  tenure  of  any  person  or 
persons  whatever,  inhabitants  of  our  said  Province  of  Nova  Scotia,  either  by 
virtue  of  any  deed  of  sale,  conveyance,  enfeoffment  or  exchange,  or  by  gift, 
inheritance,  descent,  devise  or  marriage,  such  person  or  persons  being  inhabi- 
tants as  aforesaid  shall  within  twelve  months  after  his,  her  or  their  entry  and 
possession  of  the  same,  take  the  oaths  prescribed  by  law  and  make  and  subscribe 

..         the  following  declaration :  "I,, do  promise  and  declare  that 

I  will  maintain  and  defend  to  the  utmost  of  my  power  the  authority  of  the  King 
in  his  Parlii  ment  as  the  Supreme  Legislature  of  this  Province,  before  some 
one  of  the  M.igistrates  of  the  said  Province  and  such  declaration  and  certificate 
of  the  magiHtrate  that  such  oaths  have  been  taken,  being  recorded  in  the 
Secretary's  Office  of  the  said  Province,  the  person  or  persons  so  taking  the 
oaths  aforesaid  and  making  and  subscribing  the  said  declaration,  shall  ie 
deemed  the  lawful  possessor  or  poosessors  of  the  land  hereby  granted." 

We  have  the  honour  to  be, 
Sir, 
Your  obedient  servants, 
McINNES,   MELLISH   &   FULTON. 


Halifax,  November  Ist,  1914. 
Hon.  Attorney  General, 
Halifax,  N.S. 

Sir, — In  reply  to  the  Petition  of  Lewis  Miller  and  Company,  Limited,  The 
Dominion  Lumber  Company,  L'mited,  James  T.  Thompson,  W.  A.  Black,  George  W. 
C.  Hensley,  J.  Nonvood  Duffus,  H.  R.  Silver,  The  Indian  River  Fishing  Club,  Mrs. 
Mary  Pope,  Mrs.  Amelia  Keans,  Mrs.  Eleanor  Rankine,  William  Rankine  and 
Singleton  Mason  for  the  disallowance  of  Caps.  182  and  183  of  the  Acts  of  1914,  the 
Halifax  Power  Company,  Limited,  begs  to  make  the  following  observations: — 

1.  The  petitioners  agree  to  rely  on  two  grounds: — 

(a)  That  power  had  been  conferred  on  The  Dominion  Lumber  Company  and  on 
Lewis  Millor  &  Company,  Limited,  and  the  St.  Margaret's  Bay  Lumber  Com- 
pany to  build  dams  and  improve  the  Indian  and  North  East  Rivers  and  that 
the  conferring  of  similar  powers  on  the  Halifax  Power  Company,  Limited, 
was  therefore  ultra  vires. 

{h)  That  the  local  Legislature  has  attempted  to  regulate  the  fisheries  and  to 
exercise  rights  on  the  North  East  River  that  are  other  than  propri-^'ary 
rights. 

2.  As  to  the  first  contention. 

(a)  Lewis  Miller  &  Company  have  no  special  chartered  privileges  whatever  on 
either  of  these  rivers.  The  Company  owns  certain  timber  lands  in  the  river 
basins  of  those  rivers  and  have  no  other  rights  except  such  as  are  incidental 
to  such  ownisrship. 
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The  Dominion  Lumber  Company,  incorporated  in  1901,  as  a  lumber  Com- 
pany by  Cap.  163  of  the  Acts  of  1902,  the  Company  was  authorized  to  acquire 
lands  for  the  "  purposes  and  uses  of  the  Company  "  by  expropriation  on  peti- 
tion to  the  Governor  in  Council.  No  such  petition  was  ever  made  and  the 
Company  after  operating  one  year,  in  the  autumn  of  1903  sold  all  its  pro- 
perty and  has  since  then  ceased  to  do  business  or  own  any  property  in  Nova 
Scotia  or  elsewhere.  No  exclusive  rights  of  expropriation  were  ever  granted 
this  Company.  Indeed  the  Legislature  of  Nova  Scotia  has  granted  since  the 
year  1902  similar  rights  to  other  companies,  notably  to  the  Dartmouth  and 
Cow  Bay  Electric  Company,  Limited,  Statutes  of  Nova  Scotia,  1911,  Cap. 
120,  Section  27. 

The  Indian  River  was  never  incorporated  ns  claimed.  Certain  owners  in 
1875  were  given  certain  rights  of  damming,  etc.,  under  certain  conditions 
Cap.  90  (1875).  These  conditions  were  never  complied  with  and  the  rights 
never  exercised.  The  Charter  expires  in  1915.  The  Company  so  incorporated 
was  not  a  joint  stock  Company  and  the  petitioners  do  not  possess  the  rights 
which  the  incorporated  body  may  have  had.  This  body  had  no  power  of 
expropriation. 
(d)  The  Halifax  Power  Company  has  exercised  its  powers.  No  other  Company 
has  attempted  to  do  so. 

3.  As  to  the  second  contention,  it  has  been  decided  in  the  Fisheries  case,  1898, 
Appeal  Cases  700,  that  section  91  of  B.N.A.  Acts  did  not  convey  to  the  Dominion  of 
Canada  any  pn  "^rietary  rights  in  relation  to  fisheries.  Under  the  present  statute  tlie 
local  legislature  purports  to  deal  with  the  bed  of  the  stream  and  the  waters  of  the 
river,'  and  the  jurisdiction  over  property  in  these  is  exclusively  within  the  competence 
of  the  local  legislature. 

The  local  legislature  purported  to  deal  exclusively  with  "  Property  and  Civil 
Bights  in  the  Province  "  and  that  is  what  the  Act  on  its  face  deals  with. 

The  statements  in  the  Petition  as  to  the  means  by  which  the  Legislation  was 
obtained  and  the  lack  of  good  faith  in  respect  thereto  are  specifically  denied. 

The  Session  of  the  Legislature  was  a  long  one,  commencing  about  the  20th  of 
February  and  closing  about  the  first  of  June.  The  Act  was  introduced  during  the 
first  month  of  the  session,  and  was  not  reported  to  the  Committee  of  the  Legislative 
Council  until  the  end  of  the  Session.  During  this  time  there  were  many  hearings 
both  before  the  Upper  and  Lower  House  and  all  the  arguments  set  forth  by  the  Peti- 
tioners were  placed  before  the  Committees  of  both  Houses  by  their  Coimsel. 
We  have  the  honour  to  be,  sir. 

Your  obedient  servants, 

MoINNES,  MELLISH  &  FULTON. 


rarv 


Memouandum  for  the  Deputy 'Minister  of  Justice  re  Nova  Scdtia  Legislation,  lOlJf, 
Chapters  182  and  183,  Canadian  Tungsten  Minos,  Ltd.,  and  Halifax  Power 
Company,  Limited. 

Referring  now  to  the  communication  of  the  Deputy  Attorney  General  of  Nova 
Scotia  under  date  of  November  9th  ult.  covering  memoranda  from  Messrs,  Mclnnes, 
Mellish  and  Company,  solicitors  of  the  Halifax  Power  Company  imder  date  November 
1st  ult.  the  undersigned  dealing  first  with  the  petition  of  Lewis  Miller  and  Company, 
James  T.  Thomson  and  other  land  owners  of  the  Indian  River  submits : 


That  the  petitioners  rely  not  only  on  the  two  points  suggested  by  these  solicitors 
but  on  the  seven  specific  grounds  set  forth  in  paragraph  10  of  the  Petition  and  lettered 
respectively  (o),  (&),  (c).  (d),  (e),  (/)  and  (g). 
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Orounds  (a),  (d)  and  (e)  may  be  regarded  as  an  aijpeal  to  the  Governor-in- 
Oouncil  to  disallow  the  legislation  as  confiscatory. 

Grounds  (h)  and  (c)  attack  the  good  faith  of  tlie  promoters  in  applying  for  the 
legislation  without  notice  and  during  the  pendency  of  negotiations  and  further  in 
refusing  amendments  identical  with  amendments  adopted  by  the  Legislature  in  dealing 
with  vested  rights  under  analogous  circumstances. 

Oround  (f)  suggests  that  the  Provincial  Legislature  cannot  authorize  the  diversion 
of  the  water  of  the  river  and  the  consequent  drying  up  thereof  resulting  necessarily 
in  the  destruction  of  a  fishery. 

Oround  (g)  suggests  that  in  regard  to  the  position  of  Mrs.  Pope,  Mrs.  Keans  and 
other  proprietors  whose  lands  were  taken  without  notice  and  without  opportunity  to  be 
heard  the  Legislature's  confirmation  of  the  expropriation  constitutes  an  attack  on 
ordinary  rights  of  property  so  extreme  that  the  power  of  disallowance — the  only 
remedy  open — should  be  exercised. 

The  undersigned  proposes  to  deal  with  each  of  these  groups  of  grounds  very 
briefly  and  in  doing  so  incidentally  to  reply  to  the  suggestions  of  the  Halifax  Power 
Company's  solicitors. 

As  to  grounds  (a),  id)  and  (e).  It  is  to  be  noted  that  the  solicitors  avoid 
disclosure  of  the  real  facts  as  established  in  the  Petitioner's  printed  case.  They  say 
"  Lewis  Miller  and  Company  have  no  special  chartered  privileges  whatever  on  either  of 
these  rivers.  The  company  owns  certain  timber  lands  in  the  river  basins  of  these  rivers 
and  have  no  other  rights  except  such  as  are  incidental  to  such  ownership." 

The  real  facts  are  (and  they  are  not  in  dispute)  that  Lewis  Miller  and  Company 
and  their  co-petitioners  own  all  the  lands  on  both  sides  of  the  Indian  Eiver  (except 
a  few  rods  the  ownership  of  which  has  no  bearing  whatever  on  the  issue)  and  the 
Power  Company  own  on  that  river  these  few  rods  only:  that  Lewis  Miller  and 
Company  are  the  proprietors  of  all  the  shares  in  the  Dominion  Lumber  Company 
and  therefore  own  its  rights  and  franchises.  The  Dominion  Lumber  Company  under 
their  amendment  (chapter  163,  1902)  obtained  the  right  "to  stop  or  impair  the 
natural  flow  of  water  in  said  streams"  and  generally  to  do  everything  requisite  to 
develop  the  powers  thereof.  As  the  Miller  Company  controlled  and  continue  to 
control  the  land  ownership  with  these  various  special  powers  the  occasion  might 
never  arise  for  the  use  of  the  incidental  power  of  expropriation  and  such  occasion 
had  rot  arisen  at  the  time  the  Tungsten  Act  was  purchased  by  the  promoters  of  the 
Halifax  Power  Company. 

I'he  solicitors  further  say  that  "no  exclusive  rights  of  expropriation  were  ever 
grantr,!  to  this  Company."  Substantially  however  they  are  exclusive.  It  is  little 
short  of  absurd  to  conceive  of  two  Power  Companies  on  a  small  stream  such  as  the 
Indian  Eiver  using  the  same  water  and  the  Power  Company's  own  evidence  is  that  they 
propose  to  take  the  right  to  use  all  and  their  whole  proposal  is  based  on  the  necessity 
of  using  "". 

The  judgment  of  the  Supreme  Court  of  Nova  Scotia  (Case  p.  152)  is  conclusive 
as  to  this  contention.    It  is  as  follows: 

And  it  is  further  adjudged,  declared  and  decreed,  as  follows: 

"(a)  That  the  defendant  company  is  not  authorized  by  its  acts  of  incorporation 
or  otherwise  to  execute  in  respect  to  the  Indian  and  North  East  Rivers  its 
proposals  as  set  forth  in  paragraph  II  of  the  statement  of  claim. 

"(b)  That  the  plaintiff  Dominion  Lumber  Company,  Limited,  under  its  acts  of 
incorporation.  Chapter  132  of  the  Acts  of  Nova  Scotia  for  the  year  1901,  and 
Chapter  163  of  the  Acts  of  1902,  is  empowered  and  authorized  to  dam  and 
divert  the  waters  of  the  Indian  and  North  East  Rivers  for  the  purposes  and 
the  uses  of  that  Company,  and  that  the  defendant  Company  is  not  entitled 
as  against  either  of  the  plaintiffs  to  execute  said  proposals. 

"(c)  That  the  plaintiff  Dominion  Lumber  Company,  Limited,  is  empowered  and 
authorized  by  its  said  acts  of  incorporation  to  expropriate  lands  on  and  in 
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the  vicinity  of  the  said  Indian  and  North  East  Rivers  for  the  purposes  afore- 
(  said,  and  that  the  defendant  Company  is  not  entitled  as  against  tlie  plaintiffs 
to  expropriate  lands  on  said  rivers  for  its  said  intended  purposes. 
"  id)  That  the  plaintiff  Dominion  Lumber  Company,  Limited,  has  not  been  dis- 
solved and  that  it  retains  its  corporate  existence,  and  all  the  franchises, 
powers  and  authorities  vested  in  it  by  its  said  Acts  of  incorporation." 

The  statement  that  the  Legislature  has  granted  since  1902  similar  rights  to  others 
notably  to  the  Dartmouth  and  Cow  Bay  Electric  Company  (Chapter  120,  1911)  is 
altogether  erroneous.  The  powers  given  to  this  Company  must  be  read  as  impliedly 
excluding  the  right  to  go  to  the  Indian  and  North  East  Kivers  which  had  already 
been  specifically  set  apart  by  the  Legislature  to  the  Dominion  Lumber  Company  more 
especially  by  its  Act  of  1902  Chapter  163  and  the  Supreme  Court  so  decides.  (Case 
p.  141  at  bottom  of  page.) 

Compensation  to  the  petitioners  in  respect  of  these  rights  is  denied.  (See  case 
p.  7  sec.  28  (2).)  "Whenever  any  damage  shall  have  been  caused  to  any  riparian 
proprietor  whose  lands  are  affected,  etc.,  et<j."  This  clause  gives  compensation  only  to 
the  riparian  land  owner  and  only  in  respect  of  his  lands.  Petitioners  asked  for  the 
amendment  on  page  9  of  the  case  which  provided  as  follows: — 

"  Whenever  the  property  privileges  or  rights  of  any  person,  firm  or  cor- 
poration are  damaged  or  injuriously  affected  by  the  exercise  of  any  of  the 
powers  of  the  company,  etc." 

This  was  -refused.  At  the  same  session  of  the  House,  however,  and  in  an  Act  dealing 
also  with  the  development  of  water  powers  (see  case  p.  161),  the  very  clause  sought 
for  by  the  petitioners  was  enacted.  Under  the  Halifax  Power  Company's  Acts  as 
they  stand  Lewis  Miller  and  Company  and  the  Dominion  Lumber  Company  are 
deprived  of  any  opportunity  to  claim  compensation  for  the  loss  of  their  privileges  as 
a  chartered  company  and  even  riparian  proprietors  can  only  claim  actual  land  values 
and  not  for  the  deprivation  of  the  additional  rights  which  these  land  owners  had  by 
the  Act  of  1875  and  their  other  Acts  conferring  special  rights  on  these  rivers. 

The  statement  of  the  solicitors  that  the  conditions  of  the  Act  chapter  90,  1875, 
were  not  complied  with  and  the  rights  thereunder  were  never  exercised  has  no  real 
bearing  on  the  issue  but  the  statement  itself  is  altogether  incorrect.  (See  juilerinent 
Supreme  Court  Nova  Scotia  case  pp.  140-141  particularly  at  the  top  of  page  141.) 
The  Act  of  1875  extends  the  principle  of  riparian  proprietorship  as  applied  to  the 
Indian  River  and  these  enlarged  rights  became  vested  in  the  petitioners  T^ewis  Miller 
&  Company  as  successors  in  title. 

As  to  the  solicitors'  further  statement  that :  "  No  other  company  has  attempted 
to  exercise  its  powers,"  it  is  misleading. 

As  already  has  been  pointed  out,  there  was  no  necessity  for  the  Dominion 
Lumber  Company  to  exercise  powers  to  expropriate.  It  had  under  control  all  the 
lands  necessary  to  enable  it  to  proceed  with  the  development  of  its  water  powers. 

If  the  Federal  authority  is  at  any  time  to  exercise  its  right  to  disallow  Provincial 
Legislation  involving  an  unwarrantable  attack  on  vested  rights  and  that  too  without 
the  usual  safeguards  as  to  compensation,  the  circumstances  as  shown  in  this  case  are 
it  is  submitted  sufficiently  extreme  and  unconscionable  to  demand  interference. 

.4s  to  grounds  (h)  and  (c),  the  solicitors  content  themselves  with  a  general  denial 
of  the  allegations  of  want  of  good  faith.  They  fail  to  meet  the  facts  which  are  clearly 
disclosed  in  the  petitioners'  printed  case  and  specifically  referred  to  in  the  petition. 

Messrs.  Miller  &  Company  refused  to  negotiate  for  the  sale  of  their  rights  because 
as  stated  in  the  letter  dated  December  14th,  1911  (case  p.  107),  it  was  their  intention 
to  erect  a  pulp  and  paper  mill  on  the  Indian  River  and  thus  to  utilize  the  powers 
granted  to  them  by  chapter  163  of  the  Acts  1902.  When  the  negotiations  ceased  then 
without  notice  to  the  Millers  and  without  any  opportunity  to  have  their  position  con- 
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8idered  by  the  Legislature  the  promoters  sought  and  obtained  the  expropriation  powers 
granted  for  other  purposes  under  the  Act  of  1911  and  when  the  right  to  expropriate 
was  obtained  the  Millers'  rights  are  taken  without  compensation  except  as  to  the  actual 
value  of  the  "  lands,"  thus  excluding  from  consideration  in  the  compensation  the 
important  rights  which  they  own  under  the  various  Acts  to  which  attention  has  been 
called. 

•  As  to  ground  (f),  the  petitioners  fully  realize  that  tlie  Local  Legislature  has  power 
to  deal  with  the  proprietory  rights  in  relation  to  fisheries,  but  have  they  the  power  to 
deal  with  these  rights  to  the  extent  of  destroying  them?  Can  the  Legislature  of  a 
province  pass  laws  authorizing  the  diversion  and  drying  up  of  the  river  beds  and  thus 
destroy  the  fisheries? 

As  to  ground  (g),  it  ia  to  be  noted  that  the  solicitors  make  no  answer  whatever 
to  the  serious  allegations  made  that  owners,  known  to  the  Powe.  Company,  were  pro- 
ceeded against  and  their  lands  expropriated  without  notice  to  them  and  without  opi)or- 
tunity.to  be  heard  and  that  their  interests  could  thus  be  taken  and  valued  without 
their  having  the  opportuity  to  appoint  an  arbitrator  and  without  the  opportunity  to 
give  evidence  before  the  arbitrators  appointed  to  assess  the  damages. 

The  petitioners  Mrs.  Todd,  Mrs.  Keans,  Mrs.  Rankine,  William  Rankine  and 
Singleton  Mason  are  placed  in  this  extraordinary  position  by  the  confirmation  of  the 
Order  in  Council  enacted  by  clause  one  of  chapter  182  case  p.  3.  The  only  remedy  for 
these  people  is  disallowance. 

II 

Dealing  secondly  with  the  petition  of  Lewis  Miller  and  Company,  Limited,  and 
the  Dominion  Lumber  Company,  Limited,  based  on  the  allegation  that  the  Indian 
Grant,  so  called,  is  impressed  with  a  trust  for  the  Indians  referred  to  in  the  grant  and 
is  therefore  vested  in  the  Federal  authority  the  undersigned  submit: — 

1.  That  the  grant  shows  on  its  face  that  the  lands  in  question  are  to  be  regarded 
as  "  lands  reserved  for  the  Indians "  under  section  91  (24)  of  the  British  North 
America  Act.  Not  only  are  the  words  "  Chief  of  the  Tribe  Indians  "  used  after  the 
name  of  the  first  grantee  but  the  Tribe  is  also  referred  to  after  the  other  two,  thus 
showing  conclusively  the  intention  of  the  Crown  in  making  the  grant. 

Of  course  the  usual  words  of  conveyance  and  t'  e  usual  limitations  are  used  as  is 
always  the  case  with  regard  to  conveyances  to  tru»  3e8  the  title  must  always  remain 
vested  but  the  heirs  take  subject  to  the  trust  and  likewise  the  assigns  unless  the  aliena- 
tion has  been  made  under  due  authority.  In  this  case  it  is  submitted  that  alienation 
free  of  the  trust  could  only  have  occurred  before  1867  with  the  concurrence  of  the 
Provincial  authority  and  after  Confederation  with  the  concurrence  of  the  Dominion 
authority  and  in  either  case  pursuant  to  legislation  authorizing  such  alienation. 

2.  The  suggestions  made  by  the  solicitors  Messrs.  Mclnnes,  Mellish  &  Company 
do  not  it  is  submitted  affect  the  case.  The  usual  form  of  gi-ant  was  used  but  the 
question  really  turns  on  the  determination  of  the  question  as  to  whether  these  lands 
are  lands  reserA-ed  for  the  Indians. 

If  so,  then  the  Local  Legislature  has  no  power  to  pass  the  Act  complained  of 
authorizing  the  diversion  of  the  Indian  River  which  traverses  this  grant  and  title  to 
the  bed  of  which  passed  by  virtue  of  the  grant,  the  river  being  non -navigable. 

The  plan  accompanying  the  petitions  will  aid  toward  an  understanding  of  the 
applicants'  various  contentions. 

Respectfully  submitted. 

HARRIS,  HENRY,  ROGERS  &  HARRIS. 

Halifax,  December  17th,  1914. 
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-        Department  OF  THE  Naval  Servicb,         '' ,      ..   ^^ 
•;    ■«- 1  -  Ottawa,  September  15,  1»14. 

^"■"^  ,         J  J       ^A  tr.  tViP  Deputy  Minister  of  Marine 

Your  letter  of  the  8th  S^P^^^^  ^^f,7^J,rS^^^^^  -^  asking  for 

-^  T^^^  ^^^^  onXtm^a/e  on  the  fisheries  of  these 

rivers,  has  been  transferred  to  this  Department.      ^  .^  .^  ^^^  ^^^.^.^^  „f  ,y,. 

The  only  reference  to.^^?,"S"f '.*  Governo"  General.    At  page  8  of  the  petition 
Lewis  Miller  Company.  Limited,  to  tl^^  G^^^''^"^  J^J^^^  .^j  North  West  Rivers  will 

U  is  stated  that  the  P^«P«f  ^^'if  £herie      The  evidence  of  John  Mason, -Thomson 
result  in  the  destruction  of  valuable  fisheries^    J ^e  evi  ^^^^  .^  ^^^  ^^  ^^^^^^ 

is  seriously  interfered  with  by  the  ^"^^^'""l^lJ  tZriLc^  .    that  while,  where  condi- 

a,io„  as  to  re.t  whe,.  *» '' J^/ij^ 'f  ,,„»  vou  with  »'«  D -partaenf.  opimon 

1    am,    oir, 

Your    obedient   servant, 

G    J.  DESBARATS, 
Deputy  Minister  of  the  Naval  So>-vice. 

The  Deputy  Minister, 

Department  of  Justice,  .^ 

Ottawa,  Canada.  '        , 

N.8.  Legislation,  19U  ■      ' 

Depaktment  of  Justice, 

Ottawa,  Can.,  22nd  September,  1914. 

''^Beferring  to  ^r  letter  o^.^^^^^^:^ ^S:^::^^  ^^ 

in  the  file  which  I  sent  you.    T^,  ^^^^^^'/^e^n^^^^^^^^^         these  works,  but  merely 
Halifax  Power  Company,  to  which  you  refer,  does  not  a 

goes  to  show  that  Indian  River  is  a  ^^^^ZnyZ'  the  two  statutes  Chapters  182  and 
The  powers  comerred  upon  the  Company  »y  "  ^  ^y^^  diversion  of  the 

183  of  19?4  are.  as  you  will  f  ^^I Y^/Lri  f1^^^^^^^^  the  Minister  of  Marine 
streams.  I  may  say  that  I  o^«^JJ^,f «  ,^7;;  JVe  placed  in  any  obstruction  built  m 
and  Fisheries  may  require^suitabk  fis.  ^  *°  '  P^  ^^^^,  po^ver  has  been  taken  to 
a  river  frequented  by  fish,  but  I  -"^^.^^^^^^st^on  whether  the  importance  of  the 
control  such  operations  as  these,  and  it  is  a  qu. 
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fisheries  in  these  rivers  is  such  as  to  require  any  further  interference  on  the  part  of 


the  Government.     Possibly  it  is  a 
advantage  make  some  enquiries. 


Geo.  J.  Desbarats,  Esq.,  C.E.', 

Deputy  Minister  of  the  Naval  Service, 
•  Ottawa. 


matter  in  which  your  local  oiRcers  could  with 

. '.  (•  ■ 
I  have  the  honour  to  be,  . 

.[  "         Sir,  '*  ■■:  ,;  ^  ^ 

Your    obedient    servant,  i  .  ^<'. 

E.  L.  NEWCOMBE, 
Deputy    Minister    of    Justice. 


V) 

i; 

I'll 


•:•>?■■  -,    ,"      J  ■;■    ;•  Department  op  the  Naval  Sebvioe,       .s   > 

Ottawa,  November  6,  1914. 

Sir, — I  beg  to  again  revert  to  your  letter  of  the  22nd  September  ultimo,  with 
regard  to  the  efEect  the  proposed  damming  of  the  Indian  and  North  West  Rivers  in 
Halifax  County  would  have  on  the  fisheries. 

The  information  now  before  the  Department  is,  that  it  is  proposed  to  build  six 
dams  on  the  North  West  Eiver,  and  one  dam  twelve  feet  high  about  7,000  feet  from 
the  mouth  of  the  Indian  River. 

Niirth  West  River  is  not  very  important  from  a  fishery  standpoint,  as  the  fish 
natural  .^  following  the  stronger  current,  go  to  the  Indian  River.  Tho  aggregate  value 
of  the  salmon,  alewives  and  trout  fisheries  from  Lunenbiirg  to  Indian  Harbour, — which 
largely  depend  on  Indian  River  for  spawning  gTounds, — is  about  $1,200. 

It  is  understood  that  the  dam  in  the  Indian  River  is  to  be  a  considerable  distance 
above  the  power  house,  and  it  is  to  be  connected  vnth  the  power  house  by  a  pipe,  and 
that  all  the  water  going  beyond  the  dam  would  be  conveyed  through  such  pipe,  so  that 
the  bed  of  the  river  below  the  dam  would  be  dry  except  to  the  extent  of  the  water  that 
would  come  through  a  fishway,  which  would  not  likely  be  sufficient  to  enable  the  fish  to 
ascend  to  the  foot  of  the  dam. 

In  the  light  of  the  above,  there  can  be  no  doubt  that  the  building  of  the  dam  there 
would  be  seriously  detrimental  to  the  fisheries. 

I  am,  sir,  '■ 

.,        ,  Your  obedient  servant, 

:    t  G.  J.  DESBARATS,  ,. 

'  Deputy  Minister  of  the  Naval  Service. 

TVie  Deputy  Minister,        ,    .    ' 

Department  of  Justice,  i 

Ottawa. 


Dear  Mr.  Desbarats: 


Department  of  Ji;stice,  Ottawa,  nth  March,  1915. 


Referring  to  your  letter  of  6th  November  last,  with  regard  to  the  proposed  opera- 
tions of  the  Halifax  Power  Company,  which  it  appears  as  I  understand  your  report 
would  be  likely  to  destroy  the  fisheries  of  Indian  river,  I  am  being  urged  by  both 
Lewis  Miller  &  Company,  Ltd.,  and  others  who  have  petitioned  for  the  disallowance 
of  the  legislation,  and  by  the  Halifax  Power  Company,  which  is  of  course  supporting 
the  legislation,  to  dispose  speedily  of  the  question  of  disallowance.  It  seems  that  the 
Power  Company  is  anxious  to  proceed  at  once  with  its  project  of  development.  I  am 
disposed  to  think  that  there  is  no  gi'ound  upon  which  conformably  with  the  practice 
the  Minister  could  recommend  disallowance,  unless  it  be  interference  with  the 
fisheries,  and  I  should  like  to  know  as  soon  as  possible  whether  the  destruction  of  the 
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,  .  u  •.  »«^c  ifl  Klcelv  to  ensue  from  the  proposed 
fisheries  of  the  Indian  River,  -^^^^f  ^^^^^^e^^^'^^^^^  serious  to  Justify  the 
works,  is  regarded  by  ^?^.f^^^^' TtU^S not  unlikely,  although  questionable 
exercise  of  the  Por^fi^''^"X  'our t  to  restrain  the  exercise  of  the  powers  wh|ch 
that  proceedings  might  he  in  tJ«J°";*^;  the  Power  Company  upon  the  ground  that 
the  legislature  Jas  P-f  essed  to  cof  «r^^^^^^^  ^^^  ^  ^^  ^^,  ^^  ,,        M 

the  diversion  of  the  river  7°)^^^.^?J7  wishes  at  all  risks  to  protect 

be  advisable  to  '^1^^  t^J^af  thiefore  S  you  will  communicate  to  me  with  the 
this  local  fishery.    I  shall  begird  therefore  uy  ^^^^^  ^he  subject,  and  1 

relating  to  the  fisheries.  ,  y^urs  very  truly, 

■-     '  /     :      ,  E.  L.  NEWCOMBE, 

G.  J.  Desbarats,  Esq.,  C.E., 


Deputy  Minister  of  Naval  Affairs, 
Ottawa. 


D.M.J. 


^■*;'>; 


O^^  OF  THE  DEPUTY   SuPEUINTENDKNT   G^^'  _ 

Ottawa,  March  17th,  l«io. 


set  apart  for  certain  Indians.  f^ii„„in<r  information  is  found  of  record  in  a 

™an^rS^^X:^iS.  ^^^^  Affairs  from  November  18.1  to  .une 

^^"•"         .  This  plan  is  a  faithful  repre-aUon  of  t       .ac.  oUa^d  ^  ^^^^^^^^^ 

Indians,  they  are  --^ed  A.  was  la^^^^^^^^^^^  ^  ^„,^,,,,,  Bay.  in 

wards  granted  to  them.  It  '^J^^^^^  a  Unable  Alewife  fishery.  It  contains 
the  County  of  Halifax,  and  ^rXfwith  avidity  by  the  German  settlers,  and 
500  acres.    It  has  been  sought  after  with  avui^ty    y        ^^  ^^.^  ^^^^  ^^^^  ^^^ 

I  believe  they  have  succeeded  .^"  P;'^^^^.\^'  ^"'gaid,  the  Indians  are  at  per- 
Indians,  and  thus  ha,  ng  acquu^ed  a  r  ght  t^^^e   ^^d  ^^^^^  ^^^^^  ^^^^ 

petual  variance  with  tliem  about  tV>is  land  and  ^n    7  ^^^  transferable. 

Wanted  in  trust  solely  and  «^«l^«^^f^y./f  *^' /°  at  Malane  Bay.  Eel  Brook, 
Sese  differences,  with  "^^^^  "^/JXt^f^jrCe  been  avoided,  and  those 

mentioned  book.  ^  ^  ^^Id  in  trust  for  the  Indians,  and 

It  seems  from  this  record  ^at  *e  ^^^^^  ^hen  at  Confederation  the  Nova 

that  they  had  begun  *«  J"*  ^^/^  .^^  "X\nion  all  the  lands  held  as  Indian  reserves 

Scotia  authorities  handed  over  to  the  ^^^'^f        j^^.,^  Rj^er.  does  not  appear  in 

The  papers  are  returned  herewith. 

Yours  very  truly,  ^ 

DUNCAN  C.  SOOTT, 
rMitn.    Tcn  Deputy  Superintendent  General. 

E.  L.  Newcombe,  Esq.,  C.M.G.,  K..t)., 
Deputy  Minister  of  Justioe, 
Department  of  Justice, 

Ottawa,  Ont.  .        " 
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K--  -'  Dbpartment  op  Navaij  Service,  Deputy  Minister's  Office  -<-J- 

Ottawa,  March  80th,  1916.      W 
Dear  Mr.  Newoombe, — 

I  beg  to  revert  to  your  letter  of  the  11th  instant,  in  which  you  ask  for  the 
considered  view  of  this  Department  as  to  whether  the  damming  of  Indian  River, 
Halifax  County,  should  be  allowed,  keeping  in  view  the  value  of  the  fisheries  in  and 
dependent  on  the  river,  and  the  likelihood  of  their  depletion  should  the  proposed  dam 
be  built. 

The  matter  has  been  receiving  careful  consideration;  but  as  you  will  appreciate 
it  is  a  very  difficult  one  for  this  Department  to  give  any  final  opinion  upon,  inasmuch 
as  the  Department  is  not  in  a  position  to  know  what  would  be  the  value  to  the  public 
of  the  power  that  would  result  from  the  building  of  the  proposed  dam.  I,  therefore, 
do  not  see  that  this  Department  can  do  more  than  to  indicate  the  value  to  the  public 
of  maintaining  the  fishery  and  allowing  nothing  to  be  done  which  would  result  in  its 
diminution. 

The  value  of  the  commercial  salmon  fishery,  which  is  largely  dependent  upon  the 
spawning  grounds  of  Indian  River  is  about  $1,200.00  annually;  but  over  and  above 
this,  Indian  River  is  one  of  the  important  sport  fishing  streams  in  the  Province. 
The  value  of  a  sport  fishery  is  impossible  to  indicate  in  money.  It  would  have  to  be 
regarded  not  only  from  the  standpoint  of  the  money  dispersed  in  the  community  by 
sportsmen,  but  from  the  exceedingly  important  standpoint  of  the  amount  of  recreation, 
pleasure  and  health  it  affords  to  those  who  engage  in  such  fishirg. 

This  Department  would  much  regret  to  see  anything  done,  which  would  result  in 
the  depletion  of  the  fishery  dependent  on  this  river. 


E.  L.  Newcombe, 

Deputy  Minister  of  Justice, 
Ottawa,  Canada. 


Yours  truly. 

G.  J.  DESBARATS. 


L 


(Approved  12  May,  1915) 


Department  or  Justice 


To  His  Royal  Highness 

The  Governor  General  in  Council: 


Ottawa,  April  30th,  1916. 


The  undersigned  has  had  under  consideration  two  statutes  of  the  Leg^islature  of 
Nova  Scotia,  passed  in  the  fourth  year  of  His  Majesty's  reign  (1914),  and  received 
by  the  Secretary  of  State  for  Canada  on  the  24th  day  of  August,  1914,  in  respect  of 
which  petitions  for  disallowance  were  received,  viz: — 

Chapter  182— intituled  "An  Act  to  amend  Chapter  113,  Acts  of  1911,  entitled, 
'An  Act  to  Incorporate  Canadian  Tungsten  Mines,  Limited',  as  amended";  and 

Chapter  183-  intituled  "An  Act  to  amend  an  Act  of  the  present  session  entitled 
*An  Act  to  amend  Chapter  113,  Acts  of  1911,  entitled  'An  Act  to  incorporate  the 
Canadian  Tungsten  Mines,  Limited,  as  amended'." 

By  Chapter  182  it  is  recited  that  the  Halifax  Tower  Company,  Limited,  applied  by 
petition  to  the  Governoi'-in-Council  under  Section  17  of  Chapter  113  of  the  Acts  of 
Nova  Scotia,  1911,  which  was  the  incorporating  Act  of  the  Canadian  Tungsten  Mines, 
Limited,  designating  by  metes  and  bounds  certain  lands,  lakes  or  streams,  or  land 
covered  with  water,  situate  at  or  near  North  East  River,  St  Margaret's  Bay,  in  the 
County  of  Halifax,  which  were  required  for  the  purposes  of  the  Company.  This  appli- 
cation apparently  was  made  with  a  view  to  the  exercise  of  the  powers  of  expropria- 
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tion  conferred  by  the  said  Chapter  113,  and  it  is  recited  that  accordingly  an  Order-in- 
Council  was  made  pursuant  to  the  provisions  of  the  last  mentioned  Act,  whereby  the 
Oovernor-in-Council  ordered  and  declared  that  the  said  lands  sought  to  be  expropri- 
ated should  be  vested  in  the  Company  in  fee  simple  free  from  encumbrances,  subject 
to  the  payment  of  damages.  Upon  this  narrative  the  said  Chapter  182  proceeds  to 
enact  the  confirmation  of  the  said  Ordcr-in-Council,  and  that  the  lands  therein 
described  are  vested  in  the  Compa  av  subject  to  the  payment  of  the  damages.  It  is 
moreover  enacted  that  section  1*?  of  the  said  Chapter  113,  which  authorizes  application 
to  the  Govemor-in-Council  for  the  expropriation  of  lands  shall  be  read  as  if  it  had 
been  made  in  terms  applicable  to  the  North  East  and  Indian  Rivers  flowing  into  St. 
Margaret's  Bay,  and  all  rivers,  lakes  and  streams  tributary  thereto,  whether  flotable 
for  saw-logs  or  timber  or  not.  A  clause  is  added  enabling  the  Company  after  the 
purchase  or  expropriation  of  these  lands  to  divert  or  alter  either  temporarily  or  per- 
manently the  course  or  situation  of  any  river,  lake  or  stream,  or  the  water  coming  or 
flowing  over  any  such  land,  and  to  hold,  retain  or  carry  along  the  water  of  such 
river,  lake  or  stream  in  a  new  bed  or  channel  by  sluices  or  otherwise;  provided  that  the 
diversion  or  alteration  is  to  take  place  upon  or  through  lands  acquired  by  the  Company, 
or  along,  across  or  through  any  road  or  highway  as  may  be  necessary  for  the  purposes 
of  the  company.  Provision  is  made  for  the  appointment  by  the  Governor  in  Council 
of  commissioners  who  may  direct  the  Company  to  equip  and  maintain  at  its  own  costs 
sluices  and  other  facilities  for  the  transmission  of  logs  or  timber  down  such  rivers 
as  the  commissioners  deem  fit,  and  to  regulate  the  terms  upon  which  these  may  be  used 
or  enjoyed  as  well  as  the  scale  of  tolls  to  be  taken.  It  is  enacted  that  any  person 
sustaining  damage  by  failure  of  the  Company  to  comply  with  any  direction  of  the 
commissioners  may  recover  damages  from  the  Company,  and  there  is  an  appeal  from 
the  commissioners  to  the  Board  of  Commissioners  of  Public  Utilities.  The  commis- 
sioners are  also  to  determine  questions  which  may  arise  respecting  access  to  any 
river  across  any  land  acquired  by  the  Company,  and  nothing  contained  in  the  Act 
is  to  be  so  construed  as  to  deprive  any  party  of  costs  in  any  part  or  pending  action. 

By  Chapter  183  the  -laid  Chapter  182  is  amended  by  inserting  the  description 
of  another  tract  of  land  after  the  description  of  Lot  A  in  paragraph  3  of  the  Order 
in  Council  recited  in  the  preamble,  which  ia  erroneously  described  as  the  third  section 
of  the  Act,  and  also  by  the  introduction  of  further  recitals  intended  to  justify  the 
proceedings  of  the  Governor  in  Council.  Then  follows  an  amendment  by  the  effect 
of  which  a  section  is  substituted  for  the  provisions  of  the  said  Chapter  182  enabling 
the  Company  to  divert  and  alter  rivers,  lakes  or  streams,  and  by  the  amended  section, 
which  seems  intended  to  enlarge  the  former  powers,  the  Company  is  authorized  to 
dam,  pen  back  and  withdraw  the  waters  of  Indian  River  and  North  East  River,  or 
either  of  them,  and  of  any  river,  stream  or  lake  acquired,  and  to  hold  back  or  carry 
along  the  water  in  a  new  bed  or  channel  by  sluices,  flumes,  conduit  pipes,  or  otherwise 
within  the  lands  of  the  Company  or  upon  i-oads  or  highways.  Damages  to  riparians 
caused  by  flooding  are  to  be  paid,  and  these,  in  the  absence  of  agreement,  are  to  bo 
fixed  by  arbitrators  to  be  appointed  in  manner  prescribed. 

Two  petitions  against  this  legislation  have  been  referred  for  the  consideration  of 
the  undersigned.  The  petition  of  Lewis  Miller  &  Company,  Limited,  a  body  corporate 
doing  business  in  St.  Margaret's  Bay,  and  of  the  Dominion  Lumber  Company, 
Limited,  a  body  incorporated  under  the  laws  of  Nova  Scotia,  seta  out  that  Lewis 
Miller  and  Company,  Limited,  incorporated  under  the  laws  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  owns  large  areas  of  land  on  the  Indian  and  North  East 
Rivers,  including  a  part  of  the  lands  described  in  the  preamble  of  the  said  Chapter 
182  J  that  the  Dominion  Lumber  Company,  Limited,  was  incorporated  by  Chapter  132 
of  the  Acts  of  Nova  Scotia,  1901,  and  that  by  Chapter  163  of  the  Acts  of  the  Province 
of  1902  an  exclusive  franchise  to  dam,  divert  and  develop  the  Indian  and  North  East 
Rivers  for  lumbering  and  water  power  purposes  was  conferred  upon  the  Company,  the 
stock  of  which  is  now  held  by  Lewis  Miller  &  Company,  Limited,  or  its  nominees; 
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that  when  the  Canadian  Tungsten  Mines,  Limited,  was  incorporated  in  1911  and  given 
expropriation  powers  there  was  nothing  to  indicate  an  intention  to  use  the  Indian 
and  North  East  Rivers,  and  that  these  waters  were  not  covered  by  the  legislation; 
that  in  the  Autumn  of  1911  Rod  McCoU,  C.E.,  and  S.  M.  Brookfield,  Esquire,  and 
associates  promoted  a  company  to  develop  the  Indian  and  North  East  Rivers  for 
hydraulic  power  and  purchased  the  franchise  of  the  Canadian  Tungsten  Mines, 
Limited,  the  name  of  which  was  changed  to  the  Halifax  Development  Company, 
Limited,  by  Chapters  187  and  188  of  the  Provincial  Acts  of  1912,  and  that  by  Chapter 
173  of  the  Acts  of  1913  the  Company's  name  was  again  changed  to  Halifax  Power 
Company,  Limited;  that  the  development  of  the  Halifax  Power  Company  project 
involved  expropriation  of  lands  on  the  Indian  and  North  East  Rivers,  including  the 
Indian  grant,  so-called;  that  the  Halifax  Power  Company  proceeded  upon  these 
powers  to  take  lands  belonging  to  the  petitioners,  and  the  expropriation  proceedings 
were  enjoined  by  the  Supreme  Court  of  Nova  Scotia  in  judicial  proceedings. 

Then  it  is  alleged  by  the  petitioners  that  to  avoid  the  effect  of  these  restraining 
judgments  the  Halifax  Power  Company,  Limited,  promoted  in  the  legislature  a  bill, 
opposed  by  the  petitioners,  which  was  enacted  as  to  said  Chapters  182  and  183. 

It  is  said  that  the  Indian  grant  is  a  tract  of  land  at  the  mouth  of  the  Indian 
River  granted  by  the  Crown  to  Philip  Barnard,  of  the  Tribe  Indians  at  St.  Margaret's 
Bay,  and  Solomon  and  Tawmaugh  of  the  said  tribe,  their  heirs  and  assigns,  containing 
about  five  hundred  acres;  that  the  land  was  so  granted  in  1786  to  the  said  grantees 
as  trustees  for  the  Tribe  Indians;  that  the  land  was  therefore  affected  with  a  trust 
and  became  land  reserved  for  the  said  Indians.  Therefore  it  is  said  that  these  lands 
are  under  the  exch'"ive  legislative  authority  of  the  Parliament  of  Canada. 

It  is  shown  that  by  Deed  of  22nrl  April,  1800,  Francis  Solomon  purported  to 
convey  away  one-third  interest  in  the  Indian  grant  to  James  Croucher  for  the  sum 
of  £12;  that  by  deed  dated  September  29th,  1317,  Philip  Barnard  and  wife  purported 
to  convey  to  George  Mason  a  sixty  acre  lot  for  £60,  part  of  the  Indian  grant ;  that  by 
deed  of  14th  October,  1831,  the  heirs  at  law  of  Philip  Barnard  purported  to  convey 
to  James  Croucher  and  James  Boutilier  an  undivided  share  of  the  Indian  grant  for 
£35,  and  that  for  the  last  sixty  years  or  more  the  lands  have  been  in  the  possession  of 
the  late  Martin  Mason  and  his  heirs,  who  claimed  title  through  the  said  grantees  under 
the  said  deeds,  and  that  their  title  as  against  that  of  the  Halifax  Power  Company 
claiming  under  Indians  said  to  be  heirs  of  Tawnaugh,  one  of  the  grantees,  and  other 
alleged  heirs,  was  established  in  the  injunction  proceedings.  Therefore  it  is  alleged 
that  these  statutes  are  ultra  vires  as  attempting  to  vest  part  of  the  Indian  grant  in 
the  Halifax  Power  Company,  Limited,  and  to  divest  the  Indian  title,  and  because  they 
purport  to  authorize  the  expropriation  of  lands  covered  by  the  Indian  title.  Accord- 
ingly the  petitioners  pray  for  disallowance  upon  three  grounds:  first,  because  the 
legislation  is  ultra  vires;  second,  because  it  encroaches  on  and  interferes  with  the 
jurisdiction  of  the  Dominion  Parliament  over  Indian  lands;  and  third,  because  it 
specially  injures  the  petitioners  by  voiding  their  franchises  and  expropriating  their 
lands. 

There  is  another  petition  in  which  the  above  named  petitioners  are  joined  with 
James  T.  Thomson,  W.  A.  Black,  George  W.  C.  Hensley,  J.  Norwood  Duffus  and 
H.  R.  Silver,  Merchants  of  Halifax;  the  Indian  River  Fishing  Club,  an  unincor- 
porated association;  Mrs.  Mary  Pope  and  Mrs.  Amelia  Eeans  of  St.  Margaret's  Bay, 
in  the  County  of  Halifax;  Mrs.  Eleanor  Rankine  of  Chicago,  and  William  Rankine 
and  Singleton  Mason  of  St.  Margaret's  Bay.  This  petition  submits  the  following 
additional  allegations:  that  the  said  James  T.  Thomson,  W.  A.  Black,  George  W.  0. 
Hensley,  J.  Norwood  Duffus  and  H.  R.  Silver  are  all  members  of  the  Indian  River 
Fishing  Club,  and  that  all  the  lands  on  both  sides  of  the  Indian  River  below  the 
south  line  of  the  Lewis  Miller  Company's  lands,  except  those  owned  by  James  T. 
Thomson,  nre  held  in  trust  for  the  club;  that  the  rest  of  the  lands  are  owned  by 
James  T.  Thomson  and  leased  hy  the  club ;  that  Mrs.  Mary  Pope,  Mrs.  Amelia  Keans, 
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Mrs.  Eleanor  Rankine,  William  Rankine  and  Singleton  Mason  are  owners  of 
undivided  shares  of  the  real  property  formerly  owned  by  the  late  Martin  Mason, 
which  included  lands  described  in  the  said  Chapter  183,  and  that  it  was  unanimously 
decided  by  the  Supreme  Court  of  Nova  Scotia  in  banco  that  the  Halifax  Power  Com- 
pany was  not  authorized  by  its  Act  of  incorporation  to  carry  out  its  proposed  develop- 
ment or  project  of  expropriation.  It  is  therefore  claimed  by  this  petition  that  the 
said  Chapters  182  and  183  are  unjust,  confiscatory  and  ultra  vires,  and  should  be 
disallowed  upon  the  following  grounds: — 

(a)  These  Acts  are  said  to  interfere  with  and  destroy  the  vested  rights  of  Lewis 
Miller  and  Company,  Limited,  and  of  the  Dominion  Lumber  Company, 
Limited.  It  is  stated  that  when  the  said  Chapter  182  was  originally  passed 
by  the  House  of  Assembly  it  contained  a  section  protecting  vested  rights, 
which  was  also  retained  by  the  Committee  of  the  Legislative  Council,  but 
that  this  clause  was  attacked  by  coimsel  for  the  Power  Company  and  struck 
out  after,  counsel  for  the  petitioners  had  retired,  without  argument  and 
without  notice. 

(h)  It  is  said  that  there  has  been  a  lack  of  good  faith  on  the  part  of  the  purchasers 
of  the  original  Act  incorporating  the  Canadian  Tungsten  Mines,  Limited, 
nnd  the  promoters  of  the  amending  legislation  of  1912  and  1913.  It  is  claimed 
that  the  Miller  Company  did  not  have  due  notice  of  the  proceedings  of  the 
promoters  of  the  Power  Company. 

(c)  It  is  said  that  the  legislature  has  been  partial  in  failing  to  pass  reasonable 
amendments  corresponding  with  those  adopted  in  other  like  cases. 

(d)  The  expropriation '  powers  are  said  to  be  harsh  and  unconscionable,  seeing 
that  the  Power  Company  owned  no  land  on  the  Indian  River,  with  the 
exception  of  a  few  rods,  and  that  the  interests  of  the  Power  Company  on  the 
North  East  River  were  inconsiderable. 

(e)  It  is  urged  that  the  petitioners'  rights  as  adjudged  by  the  courts  are  not  safe- 
guarded. 

(/)  It  is  claimed  also  that  the  proposed  development  of  the  Indian  and  North 
East  Rivers  will  result  in  the  destruction  of  valuable  fisheries. 

(g)  Finally  it  is  said  that  the  petitioners,  Mrs.  Mary  Pope,  Mrs.  Amelia  Keans, 
Mrs.  Eleanor  Rankine,  William  Rankine  and  Singleton  Mason,  owners  of 
undivided  interests,  were  not  personally  served  with  notices  of  the  expropri- 
ation proceedings  or  represented  before  the  Committee,  or  befotre  the 
Governor- in-Council;  that  they  were  niierely  dealt  with  as  unknown  owners 
represented  by  T.  W.  Murpliy,  who  was  appointed  by  the  Lieutenant  Governor 
in  Council  to  reprejsent  them  and  to  act  for  them  in  the  various  expropriation 
proceedings,  although  the  Power  Company  well  knew  at  the  time  that  these 
l)eople  were  entitled  to  shares  in  the  property,  and  therefore  that  the  confirm- 
ation of  the  expropriation  is  harsh  and  unconscionable.  The  allegations  of 
the  petition  conclude  with  the  statement  that  the  Halifax  Power  Company's 
project  will  cause  serious  damage  and  injury  by  depriving  the  petitioners  of 
their  lands  and  franchises  to  the  prejudice  of  their  proprietary  and  statutory 
rights  and  wi''iout  due  compensation. 

These  petitions  have  been  referred  to  the  Department  of  the  Naval  Service  and 
to  the  Attorney  General  of  the  Province  for  their  observations.  The  Deputy  Minister 
of  the  Is'^aval  Service  reports  that  according  to  the  information  before  his  department 
it  is  proposed  to  build  six  dams  on  the  North  West  River,  and  one  dam  twelve  feet 
high  about  7,000  feet  from  the  mouth  of  Indian  River;  that  North  West  River  is  not 
very  important  from  a  fishery  8tnnd))oint,  as  the  fish  naturally  following  the  stronger 
current,  go  to  Indian  River;  that  the  aggregate  value  of  the  salmon,  alewives  and 
trout  fisheries  from  Lunenburg  to  Indian  Harbour,  which  largely  depend  on  Indian 
River  for  spawning  grounds,  is  about  $1,200.00;  that  it  is  understood  that  the  dam 
in  Indian  River  is  to  be  a  considerable  distance  above  the  power-house,  to  be  connected 
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with  the  power-house  by  a  pipe,  and  that  all  the  water  going  beyond  the  dam  would  be 
conveyed  through  such  pipe,  so  that  the  bed  of  the  river  below  the  dam  would  be 
dry  except  to  the  extent  of  the  water  that  would  come  through  a  fishway,  which  would 
not  likely  be  sufficient  to  enable  the  fish  to  ascend  to  the  foot  of  the  dam,  and  that 
there  can  be  no  doubt  that  the  building  of  the  dam  there  would  be  seriously  detri- 
mental to  the  fisheries. 

The  Attorney  General  apparently  referred  the  petitions  to  the  Solicitors  of  the 
Power  Company,  and  he  submits  their  replies  with  a  statement  that  he  has  no  obser- 
vations to  make  other  than  those  offered  by  the  Solicitors.  Their  reply  maintains 
that  the  Miller  Company  has  no  special  chartered  privileges  on  either  of  these  rivers ; 
that  the  Company  owns  certain  timber  lands  in  the  river  basins  of  these  rivers  and 
has  no  other  rights  except  such  as  are  incidental  to  such  ownership;  that  although 
the  Dominion  Lumber  Company  was  authorized  to  acquire  lands  for  the  purposes  and 
uses  of  the  Company  by  expropriation  on  petition  to  the  Governor  in  Council,  no 
such  petition  was  ever  made,  and  the  Company,  after  operating  one  year,  in  the 
Autumn  of  1903  sold  all  its  property  and  has  since  then  ceased  to  do  business  or  own 
any  property  in  Nova  Scotia;  that  its  rights  of  expropriation  were  not  exclusive  or 
in  excess  of  those  granted  by  the  legislature  to  other  companies;  that  the  legislation 
in  so  far  as  it  affects  the  fisheries  is  concerned  only  with  proprietary  rights;  that  there 
was  no  lack  of  good  faith  in  regard  to  the  legislation,  and  that  the  Indian  grant, 
so-called,  operated  as  a  conveyance  in  fee  simple  to  Barnard,  Solomon  and  Tauiaugh, 
and  does  not  constitute  an  Indian  reserve. 

Copy  of  the  reply  of  the  Solicitors  of  the  Power  Company  was  sent  to  the  peti- 
tioners' solicitors  who  have  submitted  a  memorandum  with  their  comments  thereon. 
The  objections  to  this  legislation  have  thus  been  fully  stated  and  discussed. 

It  would  appear  from  the  petitions  that  one  objection  to  the  legislation  in 
question  was  the  grant  to  the  company  of  expropriation  authority  which  had  been 
denied  by  the  Supreme  Court  of  Nova  Scotia.  If  however  the  amending  statutes 
confer  this  power,  which  is  no  doubt  a  matter  for  legislative  grant,  there  can  now  be 
no  legal  objection  to  the  exercise  of  the  power.  If,  on  the  other  hand,  the  effect  of 
the  statutes  be  questioned,  of  course  that  is  a  matter  which  may  be  determined  by  the 
courts.  As  to  the  justice,  propriety  or  expediency  of  the  project  of  authorizing  the 
Canadian  Tungsten  Mines,  Limited,  to  expropriate,  subject  to  the  payment  of 
damages,  the  property  of  individuals,  or  the  property  or  franchises  of  another  corpora- 
tion subject  to  the  jurisdiction  of  the  province,  that  is  a  question,  in  the  view  of  the 
undersigned,  to  be  considered  and  determined  by  the  local  legislature.  It  would 
appear  that  there  was  a  contest  before  the  Committees  of  the  two  Houses,  and  that 
the  parties,  or  some  of  them,  were  heard,  although  it  is  objected  that  they  were  not 
sufficiently  heard,  and  that  there  was  some  surprise  connected  with  the  proceedingn, 
but  these  are  matters  connected  with  the  order  and  method  of  procedure  in  the  provin- 
cial legislature  which  the  undersigned  does  not  feel  justified  to  investigate  or  (jriticise. 
He  is  not  disposed  to  think  that  it  could  have  been  intended  by  tht  legislature  to 
treat  the  petitioners  unfairly,  and  although  they  are  dissatisfied  with  the  legislation, 
the  undersigned  considers  that  the  legislature  was  the  constitutional  tribunal  to 
consider  the  proposals  submitted,  and  that  the  principles  of  good  legislation  are  not 
80  far  violated  by  the  enactments  resulting  as  to  require  the  exercise  of  the  power  of 
disallowance  with  regard  to  legislation  affecting  purely  local  interests. 

With  respect  to  the  claim  that  the  area  authorized  to  he  expropriated  includes 
part  of  an  Indian  IJeaerve,  the  undersigned  has  ascortuined  upon  communicntion 
with  the  Department  of  Indian  Affairs  that  it  appears  from  the  record  that  the  so- 
called  Indian  grant,  although  granted  to  certain  Indians,  was  not  secured  as  a  reserve 
for  the  benefit  of  any  band,  and  that  the  grantees  had  begun  to  part  with  the  property 
as  early  as  1820.  Moreover  the  Deputy  Superintendent  General  reports  that  when 
at  Confederation  the  Nova  Scotia  authorities  handed  over  to  the  Dominion  all  the 
lands  held  as  Indian  reserves  in  the  province  this  allotment  at  the  mouth  of  Indian 
River  did  not  appear  in  the  schedule  anu  it  has  never  been  known  to  the  department 
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as  an  Indian  reserAe.  In  these  circumstances  the  undersigned  is  not  satisfied  that 
there  was  any  Indian  inte/est  attaching  to  the  lands  which  would  exclude  them  from 
local  legislative  authority. 

A  more  serioun  objection  is  that  connected  with  the  fisheries,  as  to  which  there 
has  been  some  correspondence,  and  the  undersigned  would  have  hesitated  to  advise 
that  these  Acts  might  be  left  to  their  operation  had  it  not  been  for  an  amendment 
passed  at  the  recent  session  of  the  legislature  whereby  it  is  enacted  that  "nothing 
contained  in  Chppter  182  or  183  of  the  Acts  of  1914  is  intended  to  conflict  with  the 
fishery  powers  of  the  Dominion,  and  any  diversion  or  obstruction  of  any  river  or 
stream  under  the  authority  of  the  said  chapters  shall  be  subject  to  all  regulations 
made  under  the  t;uthority  of  the  Government  of  Canada  for  the  protection  of  the 
fisheries." 

The  undersigned  accepts  this  enactment  as  evidence  that  there  in  no  intention 
of  conflict  between  the  authorities  of  the  Dominion  and  of  the  Province  with  respect 
to  the  diversion  of  the  streams  or  interference  with  the  fisheries,  and  he  considers 
that  Dominion  interests  are  thereby  suiRciently  protected. 

In  these  circumstances  the  undersigned  does  not  consider  that  Your  Royal 
Highness  should  be  advised  to  exercise  the  power  of  disallowance,  and  he  recommends 
that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of 
the  Province,  for  the  information  of  his  Government,  and  to  Messrs.  Harris,  Henry, 
Rogers  &  Harris,  the  solicitors  of  the  petitioners,  and  as  well  to  Messrs.  Mclnnes, 
MelHsh,  Fulton  &  Kenny,  the  solicitors  of  the  company. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 

Minister  of  Justice. 


Department  of  Justice,  Otvawa,  Can. 


29th   April,    1915. 


Dear  Mr.  Desbarnts; 


Heferring  to  your  correspondence  with  respect  to  the  local  legislation  providing 
for  the  diversion  of  Indian  River  and  North  East  River  in  Nova  Scotia,  I  may  say 
that  as  a  result  of  correspondence  which  I  have  had  with  the  local  authorities  and 
the  promoters  of  the  legisktion  an  amendment  was  enacted  at  the  recent  session  of 
the  legislature  of  Nova  Scotia  providing  that  nothing  contained  in  Chapter  182  or 
183  of  the  Acts  of  1914  is  intended  to  conflict  with  the  fishery  powers  of  the  Dominion, 
and  any  diversion  or  obstruction  of  any  river  or  stream  under  the  authority  of  the 
said  chapters  shall  be  subject  to  all  regulations  made  under  the  authority  of  the 
Government  of  Canada  for  the  protection  of  the  fisheries. 

In  these  circumstrfinces  the  Minister  does  not  propose  to  recommend  disallow- 
ance of  the  legislation. 

Yours  very  truly. 


Geo.  3.  DesbaratB,  Esq.,  C.E., 

Deputy  Minister  of  Naval  Affairs, 
Ottawa. 


E.  L.  NEWOOMBE, 
Deputy  Minister  of  Justice. 
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5  OEOBOEV.,  1916 

(Approved  22  June,  1916) 
Department  of  Justice,  Canada,  Ottawa,  IStli  June,  1916. 

To  His  Royal  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Nova  Scotia  for  1915;  received  by  the  Secretary  of  State  for  Canada  on  the  22nd 
July  last,  and  he  is  of  opinion  that  these  Statutes  may  be  left  to  such  operation  as  they 
may  have. 

The  undersigned  recommends  that  a  copy  of  thie  report,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his 
Government. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 

Minister  of  Ju^iticp. 


6-7  QEOBQE  Y,   1916 

No  approved  report  was  made  on  the  legislation  of  1916  except  the  following  report 
on  chapter  22  of  that  year. 

(Approved  11  October,  1916.) 

Department  op  Justice,  Ottawa,  19th  September,  1916. 

To  His  Royal  Highness  the  Oovemor  Oenerai  in  CouncU: 

The  undersigned  has  had  under  consideration  a  statute  of  the  Legislature  of 
Nova  Scotia,  assented  to  on  17th  May  last,  and  received  by  the  Secretary  of  State 
for  Canada  on  the  Eighteenth  day  of  September,  1916,  "  An  Act  to  amend  Chapter  2, 
Acts  of  1910,  'The  Nova  Scotia  Temperanoe  Act    '". 

This  Act  operates  to  extend  the  Nova  Scotia  Temperance  Act  to  the  City  of 
Halifax.  The  Liquor  License  Act  is  repealed  and  it  is  enacted  that  all  licenses  issued 
under  the  provisions  thereof  shall  immediately  upon  this  Act  coming  into  force  become 
and  be  null  and  void  and  of  no  force  and  effect.  The  Act  by  its  terms  came  into  force 
on  30th  June  last. 

A  petition  was  presented  to  Your  Eoyal  Highness  in  Council  for  the  disallow- 
ance of  this  Act  on  behalf  of  the  Licensed  Victuallers  Association  of  the  City  of 
Halifax,  and  the  undersigned  has  considered  the  petition,  and  has  also  upon  special 
request  heard  Counsel  for  the  petitioners  and  Counsel  for  the  Nova  Scotia  Temperance 
Alliance  in  opposition. 

It  has  been  the  practice  under  the  legislation  from  time  to  time  in  force  to  issue 
licenses  for  the  sale  of  liquor  in  the  City  of  Halifax  under  municipal  authority. 
These  were  annual  licenses,  and  according  to  the  most  recent  legislation  the  licenses 
expired  in  each  year  on  15th  March.  ^Vhen  the  licenses  for  the  year  1916-17  expired 
in  March  last  they  were  renewed  for  another  year  in  due  course,  and  it  is  repre- 
sented that  the  City  of  Halifax  received  license  fees  upon  these  renewals  amounting 
to  the  sum  of  $30,420,  paid  by  the  licensees,  and  that  this  sum  has  gone  into  the 
general  revenues  of  the  city.  The  petitioners  complain  of  injustice  in  that  by  the 
legislation  in  question  these  licenses  were  terminated  by  the  legislature  as  from 
30th  June  last  without  any  provision  for  refund  of  the  license  fees  or  a  just  propor- 
tion thereof,  and  without  any  compensation  for  the  other  pecuniary  losses  sustained 
by  the  petitioners  in  respect  of  their  stocks  in  trade,  lobS  of  business,  etc. 
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The  petitioners  contend  moreover  that  the  legislation  is  ultra  vires  of  the  pro- 
vince, because  it  is  in  excess  of  the  only  constitutional  power  to  which  it  may  be 
referred,  viz: — Section  92,  paragraph  (9)  of  the  British  North  America  Act,  1867, 
"  Shop,  saloon,  tavern,  auctioneer,  and  other  licensee  in  order  to  the  raising  of  a 
revenue  for  provincial,  local,  or  municipal  purposes  ".  It  is  said,  as  the  undersigned 
understands  the  case  presented  by  the  petitioners,  that  while  provincial  legislation 
may  be  enacted  concerning  shop,  saloon  and  other  lioenses  for  the  purposes  of  raising 
a  revenue,  the  legislature  has  no  power  to  legislate  for  the  raising  of  license  fees  in 
respect  of  licenses  which  become  by  law  ineffective  for  the  purposes  for  which  they 
were  granted.  It  is  difficult,  however,  to  follow  this  argument,  because  it  appears 
that  the  annual  licenses  which  became  effeotive  in  March  last  were  at  the  time  per- 
fectly legal  and  conferred  under  the  legislation  then  existing  the  rights, 
privileges  or  franchises  which  they  purported  to  confer.  The  City  of  Halifax  pre- 
sumably, no  more  than  the  licensees,  had  any  reason  at  the  time  to  anticipate  that 
the  legislature  would  exercise  its  powers  to  nullify  the  licenses  during  the  year;  but 
the  legislation  when  enacted  nevertheless  operated,  as  affecting  property  and  civil 
rights  or  matters  of  a  merely  local  or  private  nature  in  the  province,  to  take  away 
those  rights,  privileges  or  franchises  which  had  been  competently  granted  under  the 
same  legislative  authority. 

The  question  of  compensation  for  the  loss  of  business  and  the  breaking  up  of 
the  established  trade  of  the  licensees,  is  one  peculiarly  for  the  legislature,  as  to  which 
the  undersigned  does  not  feel  called  upon  to  make  any  recommendation  or  suggestion, 
but  it  seems  that  the  situation  with  regard  to  the  license  fees  is  very  special,  and 
that  the  legislative  ethics  or  propriety  of  terminating  these  aimual  licenses  abruptly 
at  the  expiration  of  three  and  a  half  months  without  providing  for  the  return  of  the 
unearned  fees  which  had  been  paid  for  them  is  at  least  doubtful  enough  to  justify  a 
recommendation  for  reoonsideration  by  the  legislature. 

The  application  for  disallowance  must,  however,  fail  in  the  opinion  of  the 
undersigned,  because  of  the  undoubted  powers  of  the  legislature  to  enact  the  statute 
of  which  the  petitioners  complain,  and  because  of  the  principle  which  has  uniformly 
found  expression  in  connection  with  the  exercise  of  the  power  of  disallowance  that 
it  is  not  unless  in  very  exceptional  oases  the  part  of  this  Government  to  review 
measures  of  competent  provincial  policy. 

The  undersigned  has  the  honour  to  recommend  that  a  copy  of  this  report,  if 
approved,  be  transmitted  to  the  Lieutenant  Governor  of  Nova  Scotia,  for  the  informa- 
tion of  his  Government,  and  also  that  copies  be  sent  to  the  Solicitors  of  the  peti- 
tioners and  of  the  Nova  Scotia  Temperance  Alliance. 

Humbly  submitted, 

GHAS.  J.   DOHERTT, 

Minister   of  Justice. 
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7  GEORGE  V,  1917 

8  GEORGE  V,  1918 

Beports  of  Statutes  for  the  years  1917  and  1918  for  Nova  Scotia  approved  by 
the  Governor  in  Council  contain  no  comments:  The  Statutes  are  left  to  such  opera- 
tion as  they  may  haTe. 
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9-10  GEOBOE  V,   1919 

(Approved  8  December,  1920) 

Department  of  Justice,  Canada,  Ottawa,  6th  December,  1920. 

To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
Nora  Scotia,  passed  at  the  session  held  in  the  9th  and  10th  years  of  His  Majesty's 
reign,  1919,  and  received  by  the  Secretary  of  State  for  Canada  on  12th  December, 
1919,  and  he  is  of  the  opinion  that  these  statutes  may  be  left  to  such  operation  as  they 
may  have,  subject  to  the  foUoTring  comments: — 

Chapter  5, — intituled  "An  Act  respecting  Water  and  Water  Courses." 
By  Section  2  of  this  Act  water  course  is  defined  to  include  "  Every  water  course 
and  the  bed  thereof  and  every  source  of  water  supply,  whether  the  same  usually  con- 
tains water  or  not,  and  every  stream,  xiver,  lake,  pond,  creek,  spring,  ravine,  and 
gulch,  but  shall  not  include  small  rivulets  or  brooks  unsuitable  for  milling,  mechanical 
or  power  purposes."  Section  3,  and  subsections  1  and  2  of  Section  4,  and  Section  5 
read  as  follows: — 

"  3.  Notwithstanding  any  law  of  Nova  Scotia,  whether  statufciry  or  other- 
wise, or  any  grant,  deed  or  transfer  heretofore  made,  whether  by  the  Crown  or 
otherwise,  or  any  possession,  occupation,  use,  or  obstruction  of  any  water 
course,  or  any  use  of  any  water  by  any  person  for  any  time  whatever,  every 
water  course  and  the  sole  and  exclusive  right  to  use,  divert  and  appropriate  any 
and  all  water  at  any  time  in  any  water  course,  is  declared  to  be  vested  forever 
in  the  Crown  in  the  ripht  of  the  Province  of  Nova  Scotia. 

"  4.  (1)  Where  any  person  within  two  years  froni  the  passing  of  this  Act 
establishes  to  the  satis&ction  of  the  Minister  that  any  water  course  or  any 
water,  therein  was  at  the  time  of  the  passing  of  this  Act  being  lawfully  used  by 
him  or  that  he  was  entitled  to  use  the  same,  such  person  shall  be  entitled  to  be 
authorized  by  the  Governor  in  Council  to  use  such  water  course,  and  water 
therein,  subject  to  such  terms  and  conditions  as  the  Governor  in  Council  deems 
juat. 

"  (2).  Subject  to  the  provisions  of  the  next  preceding  subsection,  save  in 
respect  to  time,  the  Governor  in  Council,  may  authorize  any  person  to  use  any 
water  course  and  any  water  therein  for  such  purposes  and  on  such  terms  and 
conditions  as  are  deemed  proper. 

"  5.  Possession,  occupation,  use  or  obstruction  of  any  water  course,  or  any 
water  by  any  person  for  any  time  whatever  after  the  passing  of  this  Act  shall 
not  be  deemed  to  give  any  estate,  right,  title  or  interest  therein  or  thereto  or  in 
respect  thereof  to  any  person." 

"Vigorous  objection  is  taken  by  Senator,  the  Honourable  Lawrence  G.  Power,  to 
Sections  3  and  6  above  quoted.  He  states  in  a  communication  to  the  Minister  of 
Justice  of  28th  November,  1919,  referring  to  the  provisions  aforesaid,  **  The  extracts 
given  in  the  accompanying  typewritten  sheet  show  that  this  Act  provides  for  the 
confisc<ition  of  private  property  in  lands  that  have  been  for  years  held  under  perfectly 
valid  titles.  The  gross  injustice  involved  can  be  prevented  only  by  the  complete  or 
partial  disallowance  of  the  provincial  statute;  because  that  statute  does  not  appear  to 
be  ultra  vire«  so  as  to  be  set  aside  by  a  court  of  justice.  I  cannot  believe  that  your 
department  will  fail  to  take  the  steps  necessary 'to  prevent  what  must  be  regarded  as  a 
serious  infringement  of  personal  rights."  And  in  a  subsequent  letter  to  the  Deputy 
Minister  of  Justice,  which  is  even  more  forcibly  expressed,  he  observes: — "The  Act 
does  not  affect  me  personally,  but  it  is  likely  to  seriously  injure  some  of  my  country 
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neighbours,  whose  property  held  for  over  80  years  is  proposed  to  be  confiscated — i.e^ 
taken  from  them  without  compensation." 

Upon  reference  of  the  correspondence  to  the  Attorney  General  of  Nova  Scotia,  Mr. 
Daniels,  sxibmits  a  memorandum  in  reply,  copy  of  which  is  submitted  herewith. 

The  Attorney  CJeni'ral  refers  to  ('hapten  13  of  1018,  "  An  Act  respecting  Water 
Power,"  which  was  repealed  by  the  Act  in  question,  and  by  reference  to  that  Act  it 
will  be  observed  that  by  Section  4,  "  every  grant  of  Crown  land  heretofore  made  shall 
be  construed  and  held,  whether  the  same  is  so  expressed  therein  or  not,  to  have 
reserved  to  the  'Crown  all  water  courses,  and  the  beds  of  all  water  "  courses."  It  thua 
appears  that  the  principle  of  confiscation  of  which  Senator  Power  complains  is 
embodied  in  the  previous  legislation,  which  perhaps  would  revive  upon  disallowance; 
but  however  that  may  be,  the  undersigned  apprehends  that  legislation  providing  gen- 
erally that  water  courses,  although  previously  granted,  are  vested  by  force  of  the  Act 
ill  the  Crown  for  the  public  uses  of  the  Province  was  competent  to  the  provincial  legis- 
lature; and  although  the  divesting  of  private  property  for  the  public  benefit  without 
compensation  is  a  strong  measure,  and  one  which  in  the  view  of  the  undersigned 
cannot  be  justified  unless  for  very  exceptional  reasons,  yet  where,  as  in  the  present 
case,  the  statute  enunciates  a  general  rule  of  public  policy  applicable  without  exception 
to  every  provincial  proprietor,  and  where,  as  also  in  the  present  case,  the  proprietors 
have  not  lodged  any  objection  or  protest  on  their  own  behalf,  the  solitary  objector 
being  Senator  Power,  who  states  that  the  Act  does  not  a;Tect  him  personally,  the  under- 
signed imagines  that  the  Act  cannot  have  been  received  with  general  disapproval,  or 
at  all  events  that  it  has  not  operated  so  prejudicially  as  to  give  rise  to  complaint  by 
the  private  interests  directly  affected.  There  is  a  constitutional  remedy  for  legislation 
of  this  character  in  the  hands  of  the  electors,  who  are  largely  composed  of  the  pro- 
prietors whose  rights  have  been  taken  away,  and  seeing  that  the  Act  is  general  in  its 
operation,  the  undersigned  considers  that  it  may  be  appropriately  left  for  reconsidera- 
tion by  the  legislature  in  the  event  that  the  proprietors  should  manifest  a  desire  for 
its  repeal  or  modification. 

Chapter  15,  intituled,  ''An  Act  resjM'cting  Interest  Judgment  Debts." 

This  statute  provides  that  every  judgment  debt  shall  bear  interest  at  the  rate  of 
5  per  cent  per  annum  until  it  is  satisfied,  and  there  are  some  further  provisions  as  to 
the  method  of  calculation  and  a  retroactive  clause.  The  undersigned  doubts  the 
authority  of  the  provincial  legislature  to  enact  this  statute  upon  the  ground  that 
interest  is  one  of  the  subjects  committed  to  the  exclusive  legislative  power  of  the 
Parliament  of  Canada,  but  the  question  is  one  which  may  be  conveniently  determined 
by  the  courts  if  it  should  arise. 

Ohapter  78,  intituled  "  An  Act  to  Amend  Chapter  35,  Acts  of  1918,  entitled  '  An 
Act  to  Amend  Ohapter  4,  Acts  of  1910,'  entitled  *  An  Act  to  Amend  and  Consolidate 
the  Acts  relating  to  Crown  Lands.'  " 

The  undersigned  submits  herewith  copy  of  a  letter,  dated  22nd  March  last,  from 
Mr.  F.  L.  Milner,  K.C.,  of  Amherst,  in  which  he  urges  the  disallowance  of  this  statute 
as  ultra  vires  and  unjust  upon  the  grounds  therein  set  out.  Mr.  Milner's  letter  was 
referred  to  the  Attorney  General  of  Nova  Scotia,  and  copy  of  the  Attorney  General's 
reply  of  I7th  May  last  is  also  herewith  submitted. 

The  complaint  relates  to  Section  3  of  the  Act  of  1919,  whereby  Section  23  of  the 
Grown  Lands  Act,  as  enacted  by  Chapter  35  of  1918,  is  amended  by  striking  out  all 
the  words  between  the  word  "  lp,nd  "  in  the  first  line  and  the  word  "  shall "  in  the  third 
line. 

Section  23,  as  enacted  by  Chapter  35  of  1918,  reads  as  follows:— 

"Every  g^ant  of  Crown  Land  made  between  the  twenty-fourth  day  of 
March,  1868,  and  the  thirteenth  day  of  April,  1892,  shall  be  construed  and  held, 
whether  the  same  is  so  expressed  or  not,  to  have  reserved  to  the  Crown  all  the 
minerarls  in  the  land  so  granted,  excepting  only  limestone  plaster  and  building 
materials  "; 
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and  as  amended   by    tlie   Act   under   consideration    the    section    therefore  reads  aa 

follows : — 

"  Every  grant  of  Crown  Land  shall  be  construed  and  held,  whether  the 
same  is  so  expressed  or  not,  to  have  reserved  to  the  Crown  all  the  minerals  in 
the  land  so  granted,  excepting  only  limestone  plaster  and  building  materials." 

It  will  be  perceived  that  Section  23,  as  enacted  in  1918,  had  no  operation  except 
retroactively  as  affecting  grants  made  between  24th  March,  1858,  and  30th  April,  1892, 
and  it  would  seem  improbable  that  it  was  intended  to  make  the  provision  generally 
retroactive  by  striking  out  the  very  words  from  which  it  derived  its  retroactive  effect. 
It  cannot  be  denied  that  Section  23  as  now  amended  has  ita  operation  with  regard  to 
grants  made  after  17th  May,  1919,  the  date  upon  which  the  Act  in  question  received 
the  royal  assent;  it  is  aptly  expressed  for  that  purpose,  and  in  the  opinion  of  the  under- 
signed it  cannot  compatibly  with  the  rules  of  interpretation  apply  to  previous  grants. 
"  It  is  clear,"  said  Lord  Blackburn  in  Metropolitan  Asylum  District  vs.  Hill,  6  Appeal 
Cases  at  page  208,  "  that  the  burthen  lies  on  those  who  seek  to  establish  that  the  legis- 
lature intended  to  take  away  the  private  rights  of  individuals,  to  shew  that  by  express 
words,  or  by  necessary  implication,  such  an  intention  appears.  There  are  no  express 
words  in  this  Act,  and  I  think  the  weight  of  argument  is  rather  against  than  in  favour 
of  such  an  implication."  In  these  circumstances  the  argument  that  the  statute  is  unjust 
or  confiscatory  fails;  and,  upon  the  allegation  of  ultra  vires  the  undersigned  sees  no 
reason  to  doubt  the  e:iitcting  authority  of  the  legislature.  If,  however,  as  is  urged  by 
the  complaint,  the  legislation  be  incompetent  to  the  Province,  the  courts  have  juris- 
diction so  to  declare,  and  the  proprietors  affected  cannot  therefore  be  without  a  remedy. 
Accordingly  the  undersigned  does  not  recommend  any  action  by  Your  Excellency  in 
Council. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  <  as- 
mitted  to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  G  rn- 
ment;  also  that  a  copy  of  that  portion  of  the  report  which  relates  to  Chaptei  be 
transmitted  to  Senator  Power,  and  that  a  copy  of  that  part  of  the  report  which  relate* 
to  Chapter  78  be  transmitted  to  Mr.  Milner. 

Humbly  submitted. 

H.  GUTHEIE, 

Acting  Minister  of  Justice. 


Enclosure. 


Department  of  .Tustice,  Ottawa,  27th  March,  1920. 


Sir, — I  enclose,  for  your  information,  copy  of  a  letter  received  by  the  Minister 
of  Justice  from  Mr.  F.  L.  Milner,.  K.C.,  describing  himself  as  solicitor  of  the  owners 
of  land  in  Malagaeh  and  Wallace  who  make  title  under  grants  issued  before  1858, 
applying  for  disallowance  of  Chapter  78  of  the  Acta  of  Nova  Scotia  of  1919,  entitled 
"  An  Act  to  amend  Chapter  35,  Acts  of  1918,  entitled  '  An  Act  to  amend  Chapter  4, 
Acts  of  1910,'  entitled  '  An  Act  to  amend  and  Consolidate  the  Acts  relating  to  Crown 
Lands'."  The  reasons  upon  which  the  application  proceeds  are  set  out  in  Mr.  Milner's 
letter,  and  I  am  to  say  that  the  Minister  of  Justice  will  bo  pleased  to  receive  at  your 
early  convenience  any  observations  which  you  desire  to  submit  on  behalf  of  your 
Government  for  hie  consideration  in  connection  with  his  report  upon  this  statute. 

May  I  also  direct  your  attention  to  my  letter  of  9th  December  last  with  regard 
to  Chapter  5  of  the  Statutee  of  1919  respecting  Water  and  Water  Courses,  to  which 
I  have  not  yet  received  any  reply. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant. 
The  Honourable  E.  L.  NEWCOMBE, 

The  Attorney  General,  Deputy  Minister  of  Justice. 

Halifax,  N.S. 


■*^. 
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Halifax,  N.S.,  May  the  Seventeenth,  1920. 

E.  L.  Newcombe,  Esq., 

Deputy  Minister  of  Justice,  ~' 

Ottawa,  Canada. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  in  due  course  of  your  letter 
of  the  27th  of  March  last,  covering  a  copy  of  the  letter  of  the  22nd  ultimo  to  the 
Minister  of  Justice  from  Mr.  F.  L.  Milner,  K.C.,  of  Amherst,  applying  as  Solicitor 
of  the  owners  of  certain  land?  in  Malagash  and  Wallace  for  disrllowance  of  Chapter 
76  of  the  Acts  of  Nova  Scotia,  1919,  entitled  "  An  Act  to  Amend  Chapter  35,  Acts 
of  19118,  entitled  'An  Act  to  Amend  and  Coneolidate  the  Acts  relating  to  Crown 
Lands'."  Disallowance  is  asked  for  on  the  ground  that  the  Act  is  ultra  vires  of  the 
Province  and  that  it  confiscates  private  property  without  providing  for  any  compen- 
sation. 

The  precise  effect  of  the  Act  is  not  slear  to  me,  but  in  terms  it  repeals  part  of  a 
section  of  the  Crown  Lands  Act;  assuming,  however,  that  Mr.  Milner  has  correctly 
stated  the  effect  of  the  Act,  I  submit  that  it  is  clearly  within  the  power  of  the  Legisla- 
ture to  repeal  in  whole  or  in  part  any  Act  that  it  has  passed,  and  that  it  is  imma- 
terial that  the  effect  of  such  repeal  is  to  confiscate  property.  Even  if  property  were 
expressly  confiscated  by  legislation  instead  of  by  the  repeal  of  a  statute,  the  Legisla- 
tion would  be  of  that  class  authorized  by  Clause  13,  Property  and  Civil  Eights  in  the 
Province,  and  Clause  16  Generally  all  matters  of  a  merely  local  or  private  nature  in 
the  Province,  of  Section  92  of  the  British  North  Amefica  Act.  What  would  be 
affected  would  be  a  right  in  property  within  the  Province,  and  therefore  those  clauses 
would  apply  practically  in  terms. 

If  authority  as  to  ,ne  validity  of  the  Act  be  needed,  I  refer  to  McGregor  versus 
Esquimault  and  Nanaimo  Kailway  Company,  Law  Reports  1907,  Appeal  Cases,  page 
462,  in  which  the  Judicial  Committee  of  the  Privy  Council  held  to  be  constitutional 
an  Act  of  the  Legislature  of  British  Columbia,  the  effect  of  which  was  to  divest  the 
responr  iit  company  of  certain  lands  and  minerals  therein,  which  had  previously 
been  vested  by  the  Province  of  British  Columbia  in  the  said  Company's  predecessor 
in  title. 

With  regard  to  the  ground  that  the  Act  should  bo  disallowed  it  confiscates  private 
property  without  providing  compensation,  I  submit  that  the  question  of  the  justice 
or  injustice  of  the  propriety  or  impropriety  of  Provincial  Legislation  should  rest 
entirely  with  the  Provincial  Legislature,  which  acts  for  and  is  directly  responsible 
to  the  people  of  the  Province. 

Although  the  Dominion  has  the  same  technical  right  to  disallow  any  Provincial 
Act  as  the  Imperial  authorities  have  to  disallow  any  Dominion  Act,  for  any  or  no 
reason,  yet  for  many  years  it  has  been  the  established  constitutional  practice  not  to 
disallow  Acts  because  the  authority  having  jurisdiction  to  disallow  took  a  view 
different  from  the  Legislature  that  enacted  the  Statute,  as  to  the  justice  or  propriety 
of  the  Legislation,  or  because  they  were  of  the  opinion  that  there  was  an  interference 
with  vested  rights.  As  to  the  practice  in  Canada  I  need  refer  only  to  the  report  of 
the  Minister  of  Justice,  dated  20th  of  January,  1912,  on  the  application  for  the  dis- 
allowance of  ChaiptT  9  of  the  Acts  of  Alberta  for  the  year  1910. 

I  have  the  honour  to  be.  Sir, 

Your  obedient  servant. 


O.  T.  DANIELS. 

Attorney  Oeneral. 
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Memorandum  Respecting  Nova  Scotia  Water  Act,  1919 

CHAPTER   5,   ACTS  OF    1919 

There  is  no  practical  difference  in  principle  between  Chapter  5,  Acts  of  1919,  and 
Chapter  13,  Acte  of  1918,  which  wae  repealed  by  the  former  Act,  but  it  is  eubmitted 
that  tlie  Act  of  19*19  is  more  favourable  than  the  Act  of  1918  to  those  who  prior  to 
the  passing  of  the  Act  owned  water  courses.  Section  6  of  Chapter  13  of  the  Acts  of 
1918  saved  the  rights  only  of  those  who  established  tliat  the  grantee  or  person  claiming 
under  or  through  him  had  previous  to  the  passing  of  the  Act  developed  a  water 
power,  or  used  water  for  other  purposes  when  he  had  a  legal  right  to  the  same,  but 
even  then  such  persons  might  have  been  required  to  develop  the  power  to  the  fullest 
possible  extent,  or  make  other  use  of  the  water.  It  is  true  that  the  Act  of  1919  vests 
the  legal  title  of  all  water  courses  in  the  Crown,  but  it  is  submitted  that  subsection 
(1)  of  Section  4  protects  the  former  owner  better  tlmn  Section  6  of  Chapter  13  of  the 
Acts  of  1918  did,  and  that  the  result  is  that  the  former  owner  is  deprived  merely  of 
the  bare  legal  title  to  the  water  course,  ay  under  the  Act  of  191S  his  right  to  use  the 
water  was  subject  to  be  regulated.  The  situation  in  this  Province  with  regard  to 
water-powers  was  such  that  it  was  almost  impossible  properly  to  develop  them  without 
some  such  legislation  as  the  Nova  Scotia  Water  Power  Act.  Biparian  owners  who 
in  many  cases  were  not  using,  and  did  not  purpose  using  the  water,  were  in  a  position 
seriously  to  hamper,  if  not  prevent,  the  development  of  water  power.  The  present 
Act  was  designed  to  prevent  the  development  of  water  power  being  obstructed,  but  at 
the  same  time  to  give  to  riparian  owners  such  use  of  the  water  as  they  might  be  fairly 
entitled  to.  In  practice,  the  Act  worked  well,  and  the  riparian  owners  are  beginning 
to  realize  that  they  have  not  been  really  injuriously  affected,  but  have  rather  been 
benefited  by  other  riparian  ownerb  on  the  same  stream  being  prevented  from  unreason- 
ably obstructing  them. 

It  should  be  noted  that  the  Act  merely  vests  the  water  course  in  the  Crown,  and 
not  the  banks  of  the  water  course,  so  that  in  the  great  majority  of  cases  the  riparian 
proprietor  is  bound  to  receive  consideration  since  access  to  the  water  course  cannot 
be  had  or  structures  built  to  use  the  water  or  the  water  course  without  using  the 
banks  of  the  water  course. 

Dated  at  Halifax,  N.S.,  May  17,  1920. 

O.  T.  DANIELS, 
Attorney  General  of  Nova  Scotia. 


10-11   QEOBOE  y,   1920 

(Approved  17  September,  1921.)* 

Department  of  Justice,  Oanada, 

Ottawa,  8th  September,  1921. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration 
the  Statutes  of  the  Legislature  of  the  Province  of  Nova  Scotia,  passed  in  the  Tenth 
and  Eleventh  years  of  His  Majesty's  reign,  1920,  and  received  by  the  Secretary  of 
State  for  Canada  on  the  26th  day  of  November,  1920,  and  he  is  of  opinion  that  these 
statutes  may  be  left  to  such  o])eration  as  they  may  have. 

The  undersigned  recommends  that  a  cop,"  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Qovem- 
ment. 

Humbly  submitted. 

H.  GUTHRIE, 
Acting  iHniater  of  Justice. 
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NEW  BRUNSWICK 


59th  VICTORIA,    1896  '   ' 

1st  Session — 2nd  Legislative  Assembly 
(Approved  22  December,  1896) 
Department  of  Justice,  Ottawa,  llth  December,  1896. 

To  His  Excellency  the  Governor  Oeneral  in  Council:  -f 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  of 
the  Province  of  Ne^  Brunswick,  passed  in  the  59th  year  of  Her  Majesty's  reign 
(1896),  assented  to  on  the  20th  day  of  March,  1896,  received  by  the  Secretary  of 
State  for  Canada  on  the  2nd  day  of  July,  189G  and  he  is  of  opinion  that,  with  the 
exception  of  Chapters  5,  8,  42,  44,  06  and  106,  ^ll  the  said  Statutes  may  be  left  lo  their 
operation  witligut  comment. 

The  six  excepted  Chapters,  viz.,  5,  8,  42,  44,  96  and  106  will  be  reported  upon 
separately. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province  for  the  information  of  his  Qovem- 
ment. 

Respectfully   submitted, 

O.   MOWAT, 

Minister   of  Justice. 


(Approved  2Jf  December,  1896) 
Department  or  Justice,  Ottawa,  17th  December,  1896. 

To  His  Excellencfy  the  Governor  Oeneral  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  Statutes 
of  the  Province  of  New  Brunswick,  passed  in  the  59th  year  of  Her  Majesty's  reign 
(1896),  assented  to  on  tho  20th  day  of  March,  1896,  and  received  by  the  Secretary  of 
State  for  Oanada  on  the  S'nd  day  of  July,  1896. 

Chapter  6.  "An  Act  to  consolidate  and  amend  the  law  respecting  the  aale  of 
intoxicating  liquors." 

Upon  further  consideration  of  this  Statute  the  undersigned  does  not  conaider 
any  comment  necessary.    It  may  be  left  to  its  operation. 

Chapter  42.  "An  Act  to  consolidate  and  amend  the  Acts  to  provide  for  the  pay- 
ment of  Succession  Duties  in  certain  cases." 

This  Act,  Hs  its  title  indicates,  provides  for  the  payment  of  Succession  Duties. 

Section  4  exempts  from  the  operation  of  the  Act  estates  not  exceeding  in  value 
$6,000,  property  given  for  religous,  charitable  or  educational  purposes,  and  property 
passing  tc  certain  relatives  of  the  deceased  therein  mentioned  where  the  aggregate 
value  of  (he  property  of  the  deceaoed  does  not  exceed  $80,000. 


nem 


r 


•1 


396  NEW  BRUNSWICK 

The  first  paragraph  of  Section  5  is  as  follows: — 

"  Save  as  aforesaid  all  property,  whether  situate  in  this  Province  or  eke- 
where  other  than  property  being  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  subject  to  duty,  whether  the  deceased  person  owning  or 
entitled  thereto  had  a  fixed  place  of  abode  in  or  without  this  Province  at  the 
time  of  his  death,  passing  either  by  will  or  intestacy,  or  any  interest  therein 
or  income  therefrom,  which  shall  be  voluntarily  transferred  in  contempla- 
tion of  the  death  of  the  grantor  or  bargainer,  or  made  or  intended  to  take 
eflFect,  in  possession  or  enjoyment  after  his  death,  to  any  person  in  trust  or 
otherwise,  or  by  reason  whereof  any  person  shall  become  beneficially  entitled, 
in  possession  or  expectancy,  to  any  property  or  the  income  thereof  which  shall 
have  been  or  shall  be  voluntarily  transferred,  or  transferred  without  adequate 
consideration,  for  tlie  purpose  of  evading  the  payment  of  Succession  Duty 
to  the  Crown,  or  any  transfer  the  effect  of  which'  shall  have  been  or  shall  be 
to  enable  the  transferee  to  escape  payment  of  duty  to  the  Crown,  shall  be  sub- 
ject to  a  Sue  «ssion  Duty,  to  be  paid  for  the  use  of  the  Province  over  and 
above  the  feet  provided  by  Chapter  52  of  the  Consolidated  Statutes,  or  any 
Acts  in  amendment  thereof  or  in  addition  thereto  as  follows: — " 

Then  follows  a  statement  of  the  rates  of  duty  which  shali  be  paid,  varying 
according  to  the  value  of  the  property  and  the  manner  of  its  disposition. 

The  undersigned  is  unable  to  construe  that  part  of  Section  E  above  quoted 
otherwise  than  as  including  authority  to  tax  property  situate  outside  of  the  Pro- 
vince and  belonging  to  deceased  persons  having  no  fixed  place  of  abode  within 
the  Province.  The  provision  seems  to  be  general  enough  to  include,  and  seems 
to  be  so  expr?s8ed,  as  to  comprise  property  of  any  deceased  person  passing  in  the 
manner  therein  mentioned  other  than  property  being  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  wherever  such  property  may  be  situate  and  wherever 
such  deceased  person  may  have  had  his  abode  at  the  time  of  his  death,  and  it  is 
not  limited  so  as  to  apply,  in  case  of  property  situate  beyond  the  Province,  of  deceased 
persons  who  did  not  reside  within  the  Province,  to  such  portions  of  the  property  as 
might  pass  to  persons  residing  within  the  Province. 

Although  the  section  is  so  expressed  as  to  have  the  constructioii  above  stated, 
the  undersigned  does  not  consider  that  the  Legislature  could  have  intended  to  tax 
property  over  which  it  had  no  control,  and  the  Undersigned,  therefore,  recommends 
that  the  attention  of  the  Legislature  be  called  to  the  enactment  so  that  at  its  next 
Sesjion  a  proper  amendment  may  be  made  limiting  the  application  of  the  section  to 
property  which  it  is  within  the  authority  of  the  Legislature  to  tax. 

Chapter  44.    "An  Act  to  provide  for  the  incorporation  of  Towns." 

By  Section  64  the  town  council  is  authorized  to  make  by-laws  for  certain  specified 
purposes  including  the  following; — 

"14th. — To  regulate  the  anchorage,  wharfage,  lading  and  unlading  of  vessels 
and  other  craft  arriving  at  the  town; 

"22nd,— To  restrain  or  repress  gambling  housi  s,  or  to  enter  into  them  and 
seize  and  destroy  rouge  et  noir  roulette  tables  and  other  devices  for  gambling; 

"23rd. — To  restrain  and  punish  all  vagrants,  drunkards,  mendicants  and  street 
beggars." 

These  provisions  although  they  may  admit  of  a  construction  under  which  they 
would  be  within  the  authority  of  the  Legislature,  are  nevertheless  expressed  in  terms 
general  enough,  as  apparently  to  authorize  by-laws,  power  to  make  which  could  not 
be  conferred  by  a  Provincial  Legislature.  They  appear  to  relate  strictly  to  naviga- 
tion and  shipping,  criminal  law  and  other  subjects  of  Dominion  legislation,  but  it  is 
difficult  to  eay  that  they  may  not  include  some  authority  which  could  bo  granted  by 
a  Provincial  Legislature.     Thus,  as  to  No.  14,  it  may  be  competent  for  provincial 
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authorities,  as  a  matter  of  municipal  or  police  regulation,  to  impose  some  restrictions 
as  to  the  loading  and  unloading  of  vessels;  for  example,  that  oil  Oi  explosives  should 
not  be  handled  except  dufing  the  day  tiiiie  or  subject  to  certain  regulations  for 
ensuring  safety.  As  to  22,  the  local  authorities  might  prevent  the  establishment  of 
gambling  houses,  although  they  could  not  impose  a  penalty  for  keeping  a  gambling 
house,  that  matter  being  already  governed  by  the  Criminal  Code.  See  Sections  196 
et  seq.  Section  23  may  apply  to  other  i)ersons  than  those  defined  in  Section  207  of 
the  Criminal  Code,  and  may  also  authorize  the  restrain  of  such  as  are  likely  to 
commit  offences. 

The  undersigned  considers  it  sufficient  to  point  out  that  the  authority  by  these 
clauses  delegated  to  town  councils  cannot  be  legally  acted  on  so  as  to  authorize 
by-laws  affecting  matters  which  have  been  committed  to  the  exclusive  legislative 
authority  of  Parliament. 

Section  106  provides  in  effect  that  any  person  who  shall  resist  a  Police  Officer 
in  the  execution  of  his  duty  shall  incur  a  penalty  of  $80.  The  authority  of  this 
section  is  questionable  as  relating  to  the  subject  of  criminal  law,  and  because  it 
establishes  a  penalty  for  an  offence  under  the  Criminal  Code  of  Canada  for  which 
a  penalty  is  also  provided  by  the  Code.     Section  263, 

Certain  provisions  of  Section  109  are  open  to  the  same  objection. 

It  does  not  appear  to  the  u.idersigned,  however,  that  the  Statute  should  upon 
any  of  these  groimds  be  disaliowtd.  It  would  be  open  to  any  person  affected  by 
those  provisions  to  test  their  vdidity  in  the  courts  where  such  questions  could  be 
conveniently  decided. 

Chapter  9(5.  "  An  Act  to  oontinue  a  boom  across  the  Jacquette  River,  and  to 
incorporate  a  Company  for  the  purpose." 

Section  3  authorizes  the  Company  to  build  and  maintain  a  boom  across  the 
Jacquette  River  near  the  mouth  thereof,  and  also  piers  and  side  booms  for  the  pur- 
pose of  stopping  and  collecting  logs  which  may  float  down  the  river. 

Chapter  lOfi.  "  An  Act  to  incorporate  the  Sussex  Water  and  Electric  Com- 
pany." 

Section  10  empowers  the  Company  to  acquire  water  powers  and  to  construct 
and  to  maintain  any  dam  or  dams  aoi-oss  any  stream  or  river  flowing  in  or  through 
the  County  of  Kings. 

The  provisions  referred  to  are  questionable  from  a  Dominion  point  of  view  for 
reasons  which  have  been  frequently  stated,  and  for  which  the  undersigned  begs  to 
refer  to  the  approved  reports  upon  certiiin  previo\is  Statutes  of  the  Province  of  New 
Brunswick  of  Sir  Clmrles  Hibbert  Tupper,  when  Minister  of  Justice,  bearing  date 
7th  January,  1895,  ami  24th  October,  1895.  (Dominion  and  Provincial  Legislation, 
1867-95,  pp.  764  and  766.    See  also  pp.  244,  635,  645,  1146-7,  1149-50  and  1152.) 

The  existence  of  unconstitutional  provisions  in  the  Provincial  Statute  Books 
is  apt  to  mislead  and  thereby  cause  trouble,  but  the  danger  of  this  consequence  varies 
aeoording  to  the  nature  of  the  objectionable  provisions. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Oovernor  of  the  Province  for  the  information  of  his  Qov- 
eniment,  and  that  as  to  Chapter  42  herein  mentioned,  the  Lieutenant  Governor  be 
requested  to  inform  Your  Excellency's  Government  whether  the  desired  amendment 
will  be  made  within  the  time  limited  for  disallowance. 

Respectfully  submitted, 

O.    MOWAt, 

Minisli'r   of    Jutiticc, 
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(Approved  22  December,  1896) 

Department  op  Justice,  Ottawa,  17th  December,  1896. 
2'o  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  hia  report  upon  Chapter  ELjht  (8) 
of  the  Statutes  of  the  Province  of  New  Brunswick,  passed  in  the  fifty-ninth  year 
of  Her  Majesty's  reign  (1896),  assented  to  on  the  20th  day  of  March,  1896,  and 
received  by.  the  Secretary  of  State  for  Canada  on  the  2nd  day  of  July,  1896. 

Chapter  8.  "An  Act  to  revive  and  codify  an  Act  to  provide  for  the  division 
of  the  Province  into  counties,  towns  and  parishes."  The  first  section  of  this  Statute 
purports  to  enact  what  shall  be  the  line  of  division  between  the  Provinces  of  New 
Brunswick  and  Nova  Sootia. 

The  Legislature  of  New  Brunswick  has  no  authority  either  to  establish,  vary 
or  declare  the  boundary  line  between  that  Province  and  the  Province  adjoining. 
The  undersigned  assumes,  therefore,  that  the  provision  in  question  is  intended  merely 
to  be  declaratory,  but  it  does  not  correspond  in  terms  with  the  description  in  the 
commission  to  Governor  Carleton  as  set  out  in  3  Cartwright's  cases,  p.  572.  It  would 
seem  proper  to  direct  the  attention  of  the  Lieutenant  Governors  of  Nova  Scotia  and 
New  Brunswick  to  this  Statute  in  order  that  they  may  submit  for  the  consideration 
of  Your  Excellency's  Government  such  observations  as  they  may  think  proper,  and 
in  the  meantime  that  the  undersigned  should  defer  further  observations. 

The  undersigned  recommends,  therefore,  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant  Governors  of  Nova  Scotia  and  New  Brunswick  for 
the  information  of  their  Governments. 

EespectfuUy  submitted, 

O.   MOWAT, 

Minister   of  Justice. 


(Appro red  13  Jnh/,  1897) 

Department  of  Justice,  Ottawa,  24th  June,  1897. 

To  His  Excellency  the  Qovernor  General  in  Council: 

The  undersigned  has  the  honour  to  refer  to  his  report  to  Council,  approved  on 
the  24th  December,  1896,  lelating  to  certain  Acts  of  the  Legislature  of  tlie  Province 
of  New  Brunewiok,  passed  in  the  fifty-ninth  year  of  Her  Majesty's  reign  (1896), 
assented  to  on  SOth  day  of  March,  1896,  and  received  by  the  Secretary  of  State  for 
Canada  on  2nd  day  of  July,  1896,  and  particularly  to  that  portion  of  the  report 

which  concerns — 

Chapter  42.— "An  Act  to  consolidate  and  amend  the  Acts  to  provide  for  the  pay- 
ment of  Succession  Duties  in  certain  cases," 

It  is  stated  in  the  report  that  the  Act  purports  to  authorize  the  taxation  of  pro- 
perty over  which  the  Legislature  has  no  control,  and  the  undersigned  recommended 
tha.t  the  attention  of  the  Legislature  should  be  called  to  the  enactment,  so  that  a  proper 
amendment  might  be  made  limiting  the  application  of  the  Statute  to  property  which 
is  within  the  authority  of  the  Legislature  to  tax. 

The  Lieutenant  Governor  of  the  Province  was  also  requested  to  inform  Your 
Excellency's  Government  whether  the  suggested  amendment  would  be  made  within 
the  time  limited  for  disallowance. 
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The  undersigned  has  now  received  from  the  Attorney  General  of  the  Province 
a  copy  of  a  Statute  passed  at  the  last  Session  of  the  Legislature  (60th  Victoria, 
Chapter  36),  intituled  "An  Act  in  amendment  of  'The  Succession  Duty  Act,  1896,'" 
by  Section  2  of  which'  it  is  provided  that  Section  5  of  the  said  Chapter  42  is  amended 
by  adding  at  the  end  thereof  the  following  paragraph: — 

"(a.)  The  provisions  of  this  section  are  not  intended  to  apply,  and  shall  not 
apply  to  property  outside  this  Province,  owned  at  the  time  of  his  death  by  a  person 
not  then  having  a  place  of  residence  within  the  Province,  except  so  much  thereof 
as  may  be  devised  or  transferred  to  a  person  or  persons  residing  within  the  Province." 

The  undersigned  con.siders  that  the  amendment  so  made  complies  only  partially 
with  his  recommendation,  and  is  not  broad  enough  to  relieve  the  original  Act  of 
the  imputation  of  extra  territorial  effect.  The  limitation  made  hy  the  amendment 
relates  only  to  property  outsid'C  the  Province  owned  at  the  time  of  his  death  by  a 
person  not  then  having  a  place  of  residence  within  the  Province,  and  to  so  much 
of  such  property  only  as  may  be  devised  or  transferred  to  a  person  or  i)er8ons  residing 
within  the  Province. 

It  seems  to  the  undersigned  that  the  amendment  should  have  provided  in  effect 
that  the  provisions  of  Section  .5  should  not  apply  to  any  property  situate  outside  the 
Province,  except  in  so  far  as  such  property  might  be  brought  into  the  Province  for 
the  purpose  of  administration  or  distribution,  or  for  the  purpose  of  payment  or  satis- 
faction of  any  bequest  to  a  legatee  domiciled  within  the  Province,  and  it  would,  in 
the  opinion  of  the  undersigned,  be  necessary  to  so  linnit  the  general  provisions  of 
Section  5  in  order  to  bring  them  within  the  authority  of  the  Legislature.  It  is  .n 
question  for  the  egislature  as  to  whether  as  a  matter  of  justice  it  sh6uld  not  bo 
provided  that  property  situate  outside  of  the  Province  which  had  already  paid  succes- 
sion duties  in  the  place  where  it  was  situate  should  not  under  this  Act  be  held  liable 
to  taxation,  except  where  the  tax  levied  in  the  outside  jurisdiction  was  leas  than  that 
imposed  under  this  Statute,  and  then  only  to  the  extent  of  the  difference. 

While,  therefore,  the  amending  Act  fails  to  meet  the  views  of  the  undersigned 
as  to  what  is  necessary,  the  undersigned  regnrds  the  amendment  as  evidence  of  an 
intention  on  the  part  of  the  Legislature  not  to  exceed  its  powers.  It  has  also  been 
represented  to  the  undersigned  that  if  the  present  amendment  be  considered  insuffi- 
cient by  Your  Excellency  a  further  limitation  will  he  enacted  at  the  next  Session  of 
the  Legislature  removing  the  defeats  of  the  present  amendment  to  which  the  under- 
signed has  called  attention. 

In  view  of  these  circumstances,  and  having  regard  to  the  serious  inconvenience 
and  losB  which  disallowance  of  the  Act  might  cause  to  the  Province,  the  undersigned 
considers  that  the  Act  should  not  be  disallowed,  although  no  further  amendment  can 
bo  made  within  the  time  for  disnllowance. 

The  undersigned  is  further  induced  to  refrain  from  recommending  the  disallow- 
ance of  the  Act,  'because  the  objections  to  which  he  has  referred,  in  so  far  as  they 
relate  to  the  question  of  the  authority  of  the  Legislature,  arc  objections  which  could 
be  considered  judicially,  and  because  the  Courts  would  be  bound  in  the  construction 
of  the  Act  to  reject  any  interpretation  which  would  have  the  effect  of  taxing  property 
beyond  the  jurisdiction  of  the  Legislature. 


Respectfully   submitted, 


O.  MOWAT, 


Minister    of   Jusficc. 
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60th  VICTORIA,  1897 

2nd  Session — 2nd  Leqislative  Assembly 
(Approved  15  November,  1897) 
Department  of  Justice,  Ottawa,  10th  November,  1897. 
2'o  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
New  Brunswick,  passed  in  the  sixtieth  year  of  Her  Majesty's  reign  (189Y),  received 
by  the -Secretary  of  State  for  Canada  on  the  18th  June,  1897,  and  he  has  the  honour 
to  report  that  these  Statutes  may  be  left  to  their  operation  without  any  remarks, 
with  the  exception  of  the  following  which  seem  to  call  for  some  observations. 

Chapter  5.  "An  Act  to  provide  fishing  facilities  for  Provincial  and  other  Sports- 
men, and  for  the  re-stocking  with  fish  of  certain  Lakes  and  Waters  of  the  Province." 

Chapter  20.  "An  Act  to  amend  Part  VI  of  Chapter  115  of  the  Consolidated 
Statutes,  relating  to  Sewers  and  Marsh  Lands." 

Chapter  83.  "An  Act  to  incorporate  the  Upper  South-west  Miramichi  Log  Driving 
Cf)mpany." 

Chapter  9.3.  "An   Act  to  incorporate  the  Chatham  Water  Company." 
Chapter  94.  "An  Act  to  consolidate,  continue  and  amend  the  several  Acts  relating 
to  the  North-west  Boom  Company." 

Chapter  95.  "An  Act  to  authorize  the  Town  Council  of  the  Town  of  'Chatham 
to  provide  a  system  of  Water  Works  for  said  town." 

These  Statutes  contain  provisions  with  reference  to  fisheries  or  anecting  rivers 
or  other  waters  which,  for  reasons  stated  in  reports  upon  previous  enactments  of  the 
same  character,  are  not,  in  the  view  urged  on  behalf  of  Your  Excellency's  Govern- 
ment, within  the  legislative  jurisdiction  of  the  Province. 

The  undersigned  does  not  consider,  however,  that  any  action  ahould  at  present 
be  taken  with'  regard  to  these  Acts. 

Chapter  24.  "  An  Act  1o  consolidate  and  amend  the  law  relating  to  the  Supreme 
Court." 

Section  25  rends  as  follows :— "Section  Two  of  the  Act  of  Asssmbly  sixth  William 
IV.,  Chapter  Fourteen,  is  unrepealed,  which  section  is  as  follows: — 

"  The  sole  liberty  of  printing  and  reprinting  and  publishing  such  reports  shall 
be,  and  the  same  is  hereby  vested  in  and  securod  to  the  author  and  compiler  thereof, 
liis  heirs  and  aSvsigns,  and  if  any  person  shall  print,  reprint  or  publish  any  such 
reports  without  the  consent  of  the  author  and  compiler  or  proprietor  thereof,  he 
shall  be  liable  to  an  action  on  the  case  at  the  suit  of  such  proprietor,  in  which  action 
such  proprietor  shall  recover  double  the  damages  he  may  have  sustained  by  any  such 
infringement  of  t>ie  copyright  hereby  secured  to  him." 

The  undersigned  observes  that  the  subject  of  copyright  being  within  the  exclu- 
sive legislative  authority  of  the  Parliament  of  Canada,  and  being  governed  by  Cana- 
dian legislation  already  enacted,  it  is  ultra  vires  of  the  Provincial  Legislature  to 
confer  or  declare  any  rights  of  copy.  If,  as  is  etated  in  the  section  quoted,  Section 
Two  of  the  Act  of  Assembly  of  Sixth  William  TV.  be  still  unrepealed,  it  doubtless 
remains  in  effect  so  far  as  not  inconsistent  with  the  legislation  of  the  Dominion,  but 
in  so  far  as  it  may  have  been  repealed  either  expressly  or  impliedly  by  subsequent 
legislation  it  (immot  be  revived  by  a  Provincial  enactment  declaring  that  it  is 
unrepealed. 

Subject  to  these  remarks  the  undersigned  considers  that  this  Statute  should 
be  left  to  its  operation. 

Chapler  28.  "An  Act  to  consolidate  and  amend  the  law  relating  to  County 
Courts." 
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Section  94  purports  to  give  the  several  County  Courts  within  the  Province 
jurisdiction  in  criminal  matters.  The  jurisdiction  so  stated  to  be  conferred  is  the 
tame,  however,  as  that  provided  for  the  County  Courts  of  New  Brunswick,  under 
the  Criminal  Code,  1892,  and  the  undersigned  considers  the  section  referred  to  as 
merely  intending  to  declare  the  jurisdiction  already  vested  in  the  County  Courts 
under  Dominion  legislation,  and  not  as  intended  to  legislate  inconsistently,  or  to 
confer  any  new  or  different  authority. 

Chapter  29.  "An  Act  in  further  amendment  of  the  Law  of  Evidence,  in  relation 
to  the  evidence  of  Husband  and  Wife." 

This  Chapter  providea  in  effect  that  the  disability  heretofore  existing  of  any 
husband  or  wife  to  give  evidence  for  or  against  each  other  in  any  civil  proceeding 
instituted  in  consequence  of  adultery  is  removed,  and  that  the  husband  and  wife  shall 
hereafter  he  competent  to  give  evidence  for  or  against  each  other  on  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or  on  any  iinquiry  arising  in  any  suit, 
action  or  proceeding  in  the  Court  of  Divorce  and  Matrimonial  Causes,  or  in  any  other 
court  of  justice,  or  before  any  person  authorized  to  take  evidence.  This  provision  in 
so  far  as  it  intends  to  make  the  evidence  of  the  husband  and  wife  adimi9<»able  in 
proceedings  for  divorce  is  in  the  opinion  of  the  undersigned  ultra  vires,  the  subject  of 
divorce  being  one  of  the  enumerated  subjects  in  'Section  91  of  the  British  North 
America  Act,  and  the  rules  of  evidence  by  which  the  right  to  divorce  is  to  be  established 
appertaining  strictly  to  the  subject  of  divorce.  The  objection  stated,  however,  is  one 
to  which  the  'Courts  may  give  effect,  and  as  there  is  room  for  the  operation  of  the  Act 
in  matters  within  the  competence  of  the  Provincial  Legislature,  the  undersigned  does 
not  consider  that  it  should  be  disallowed. 

Chapter  30.     "  An  Act  in  amendment  of  '  The  Succession  Duty  Act,  1896.'  " 

The  undersigned  in  recommending  that  this  Act  be  left  to  its  oiwration  refers 
to  his  former  report  to  Your  Excellency  Avith  regard  thereto,  approved  on  13th  July, 
1897,  from  which  it  appears  that  the  undersigned  has  received  assurance  that  a  further 
amendment  to  '*  The  Succession  Duty  Act,  1896,"  will  be  made  in  order  to  comply 
with  his  former  recommendation.  The  undersigned  anticipates  that  such  further 
amendment  will  be  made  at  the  next  Session  of  the  Legislature. 

Chapter  65.  "  An  Act  to  amend  30th  Victoria,  'Chapter  28,  intituled  '  An  Act 
to  authorize  the  City  Council  of  the  City  of  Frcderlcton  to  assess  for  Agricultural 
purposes.' " 

This  'Statute  refers  to  previous  legislation  Iby  which  the  City  of  Fredericton 
was  authorized  to  issue  debentures  to  an  amount  not  exceeding  $1,500  to  ba  appro- 
priated in  assisting  the  York  County  Agricultiral  Society  in  raising  funds  to 
pay  off  a  balance  due  on  the  exhibition  building  in  the  City  of  Fredericton.  It 
recites  that  the  city  did  not  issue  the  debentures  so  authorized,  and  that  John  H. 
Reid,  President  of  the  York  County  Agricultural  Society,  has  claimed  that  ha  is 
entitled  to  receive  from  the  City  Council  of  the  City  of  Fredericton  the  sum  of 
$1,500  with  interest.  The  Statute  proceeds  to  provide  that  Mr.  Beid's  claim  shall 
be  referred  to  the  arbitration  of  three  arbitrators,  one  to  be  appointed  by  Mr.  Reid, 
one  by  the  nity,  and  the  other  by  the  Judge  in  Equity,  that  the  arbitrators  shall 
proceed  to  take  evidonce  with  respect  to  the  amount  of  the  claim  which  Mr.  Reid 
has  either  personally  or  as  President  of  the  York  County  Agricultural  Society  by 
reason  of  money  expended  by  hini  in  connection  with  the  building  of  the  Exhi- 
bition Palace  (so  called)  in  the  year  186:1  and  the  following  years;  and  that  it 
shall  be  the  duty  of  the  arbitrators,  after  hearing  the  matter  to  decide  what  amount, 
if  any,  the  City  of  Fredericton  should  in  honour  and  good  conscience  pay  to  Mr. 
Reid,  in  determining  which  amount  the  arbitrators  are  to  decide  irrespective  of 
tlie  Statute  of  Limitation  and  without  regard  to  legal  forms  or  technical  objections. 
The  amount  found  due  upon  such  reference  is  to  constitute  a  legal  claim  against 
the  city  for  which  the  city  is  to  cause  debentures  to  be  issued  to  Mr.  Reid. 

There  has 'been  referred  to  the  undersigned,  copy  of  a  memorial  addressed  to 
Your  Excellency  by  the  Mayor,  Aldermen  and  Community  of  the  City  of  Fre<lericton 
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in  which  the  memorialists  complain  of  the  injustice  of  this  Statute,  and  they  pray 
"  that  the  Bill  may  not  receive  Your  Excellency's  assent,  but  that  the  action  of  the 
said  Bill  may  be  withheld." 

The  iindersigned  observes  that  the  Statute  has  been  assented  to  by  the  Lieu- 
tenant Governor  and  has  gone  into  effect,  and  that  its  operation  cannot,  therefore, 
depend  upon  any  assent  on  the  part  of  Your  Excellency.  The  power  of  disallow- 
ance which  is  the  only  power  vested  in  Your  Excellency  by  the  exercise  of  which 
the  operation  of  the  Statute  could  be  interfered  with  has  not  heretofore  been 
exercised  upon  grounds  such  as  are  urged  by  Your  Excellency's  memorialists. 
There  can  be  no  doubt  that  the  legislation  complained  of  is  exclusively  within 
Provincial  authority,  either  as  matter  of  property  and  civil  rights  or  private  and 
local  matters  with  the  Province,  and  although  the  provision  is  somewhat  an 
unusual  one  by  which  the  city  is  comi)elled  to  submit  to  arbitration,  a  claim  of 
upwards  of  thirty  years'  standing  upon  conditions  under  which  the  arbitrators 
are  to  decide,  apparently  not  upon  legal  grounds,  but  upon  the  grounds  of  honour 
and  good  conscience,  yet  the  undersigned  does  not  consider  that  the  injustice 
complained  of  is  such,  or  so  apparent,  as  would  justify  Yo'ir  Excellency  in  inter- 
fering by  the  exercise  of  the  power  of  disallowance  with  a  matter  which  is  other- 
wise entrusted  entirely  to  Provincial  authority.  Fair  provision  is  made  for  the 
appointment  of  the  arbitrators  and  the  hearing  of  both  sides.  The  decision  is  to 
inroceed'  upon  the  grounds  of  honour  and  good  conscience,  and  if  the  arbitrators 
are  faithful  in  the  discharge  of  their  duty,  as  the  undersigned  assumes  they  will 
be,  no  great  injustice  can  come  from  couipelling  the  parties  to  submit  to  the  award. 

The  undersigned  does  not,  however,  feel  called  upon  to  justify  the  legislation, 
but  upon  the  grounds  already  stated,  he  considers  that  tho  Act  should  be  left  to  its 
operation. 

The  undersigned  has  the  honour  to  recommend  that  none  of  the  Statutes  referred 
to  in  this  report  be  disallowed,  and  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province  for  the  information  of  his 
Government. 


Respectfully  submitted. 


O.  MOW  AT, 
Minister  of  Justice. 


61it  VIOTOBIA,  1898 

3bd  iSession — 3rd  Leoislative  Assembly 
(Approved  8  November,  1898) 

Department  of  Justice,  Ottawa,  17th  October,  1896, 

To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature 
of  the  Province  of  New  Brunswick,  passed  in  the  sixty-first  year  of  Her  Majesty's 
reign  (1898),  received  by  the  Secretary  of  State  for  Canada  on  26th  May,  1808, 
and  he  is  of  opinion  that  these  Statutes  may  be  left  to  their  operation  without 
comment,  with  the  exception  of  Chapter  66,  intituled  "An  Act  relating  to  the 
Town  of  Chatham,"  as  to  which  he  observes  that  by  Section  1  the  Town  Council 
is  authorized  to  make  such  by-laws  and  regulations  as  they  deem  proper  for  the 
purposes,  among  other  things,  of  regulating  and  licensing  the  sale  of  goods  brought 
into  the  town  or  for  sale  by  non-residents;  of  regulating  and  licehsing  transient 
traders,  or  other  persons,  firms  or  corporations  whose  names  have  not  been  entered 
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on  the  aesesament  book  of  the  town  in  respect  to  income  or  personal  property  for  the 
current  year,  and  of  reflating  and  licensing  all  x)ersons  not  being  residents  of  the 
town  or  parish  of  Chatham  or  County  of  Northumberland  whose  names  are  not  so 
entered  in  the  assessment  book  and  who  shall  carry  on  any  trade  within  the  town. 

These  provisions  «re,  in  the  opinion  of  the  undersigned,  capable  of  a  construction 
which  would  confer  upon  the  Town  Council  powerf  m  excess  of  those  which  may 
be  granted  by  a  Provincial  Legislature.  In  so  far  as  they  may  be  construed  ns 
directly  affecting  the  regulation  of  trade  and  commerce  they  are  inoperative. 
The  provisions,  in  question  cannot,  however,  bj  construed  as  confined  to  matters  in 
excess  of  Provincial  authority,  end,  inasmuch  as  lawful  regulations  may  be  ninde 
under  them,  and  as  Ijie  couria  can  conveniently  afford  relief  in  case  of  regulations 
which  are  ultra  vires,  the  undersigned  does  not  recommend  the  disallowance  of  the 
Statute. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  sent 
to  the  Lieutenant  Governor  of  the  Province,  for  tlic  information  of  hU  Oovernment. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister  of  Justice, 


62iid  VICTOBIA,   1899 

IST  iSkssion — 3rd  Leoislativk  Assembly 
(Approved  18  day  of  November,  1899) 

DiPARTMENT  OP  JUSTICE,  OTTAWA,  10th  November,  1899. 

To  His  Excellency  the  Oovemor  OenercH  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  legislative 
assembly  of  the  province  of  New  Brunswick,  passed  in  the  sixty-second  year  of  Ho.. 
Majesty's  reign  (1899),  and  received  by  the  Secretary  of  State  for  Canada  on  23rd 
June  last,  and  he  is  of  opinion  that  these  statutes  may  be  left  to  their  operation 
without  comment. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  province^  for  the  information  of  his  govern- 
ment. 

,  ^  Humbly  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 
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63rd  VICTORIA,    1900 

(Approved  8  December,  1900) 

Department  of  Justice,  Ottawa,  24th  November,  1900. 
To  His  Excellency  the  Oovemor  General  in  OouncU: 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration 
the  statutes  of  the  province  of  New  Brunswick,  passed  in  the  sixty-third  year  of  Her 
Majesty's  reign  (1900),  and  received  by  the  Secretary  of  State  of  Canada  on  28th 
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June  last,  and  he  is  of  opinion  that  the  statutes  may  be  left  to  their  operation  without 
comment,  except — 

Chapter  63,  intituled :   "  An  Act  relating  to  the  town  of  Newcastle,"  and 

Chapter  86,  intituled:  "  An  Act  relating  to  the  Tobique  Manufacturing  Company, 
Limited." 

Aa  to  the  former  of  these  Acts  the  undersigned  observes  that  by  section  4  the  town 
council  is  given  power  to  make  by-laws  and  r^^lationa,  among  other  things,  to  regu- 
late and  license  traders,  manufacturers  or  other  persons,  firms  or  corporations  whose 
names  have  not  been  entered  on  the  assessment  book  or  list  of  the  town  in  respect  to 
income  or  personal  property  for  the  then  current  year,  and  who  oflfer  goods  and  mer- 
chandise for  sale  or  otherwise  carry  on  trade  or  business  within  the  town;  also  to 
regulate  and  license  any  and  all  persons,  who  not  being  residents  of  the  town  or 
parish  of  Newcastle  or  county  of  Northumberland,  and  whose  names  are  not  entered 
on  the  assessment  list  there,  shall  carry  on  any  trade  or  employment  within  the 
town. 

Section  5  authorizes  the  town  council  by  by-law  or  ordinance  to  fix  and  deter- 
mine what  sum  of  money  shall  be  paid  by  such  i)er8ons,  companies  or  corporations 
for  licenses  for  the  several  purposes  mentioned  in  the  preceding  section;  and  section 
0  prohibits  all  persons,  companies  or  corporations  from  engaging  in  or  carrying  on 
any  trade  or  employment  within  the  town  for  which  a  license  is  required,  without 
being  thereunto  duly  licensed. 

While  it  may  be  competent  under  the  authority  so  giauted  for  the  town  council 
to  make  regulations  which  would  not  be  ultra  vires,  it  is  certainly  incompetent  to  a 
provincial  legislature  to  enact  laws  for  the  regulation  of  ti  ide  and  commerce  or  to 
delegate  any  authority  to  make  such  laws,  and  the  sections  now  in  question  seem  to 
relate  in  some  aspects  to  that  subject. 

The  imdersigned  apprehends,  however,  that  in  the  case  of  regulations  being 
made  in  excess  of  provincial  authority  the  persons  affected  could  convtmicutly  have 
their  rights  determined  by  the  courts,  and  inasmuch  as  inconvenience  might  result 
from  disallowance  of  the  Act,  which  contains  many  unobjectionable  provisions 
relating  to  the  town  of  Newcastle,  he  does  not  consider  it  necessary  to  recommend 
disallowance. 

The  imdersigned  has  received  a  memorial  from  the  Tobique  Manufacturing 
Company,  Limited,  praying  upon  the  grounds  therein  set  forth,  thct  chapter  86,  the 
other  statute  mentioned,  be  disallowed.  A  copy  of  this  memorial  is  submittecl  here- 
with, but  before  making  any  observations  upon  it,  the  undersigned  considers  that  it 
ought  to  be  referred  to  the  Lieutenant  Governor  of  New  'Brunswick  for  the  ini'orm'a- 
tion  of  his  government,  so  that  the  Lieutenant  Governor  may  submit  such  reply  as 
he  may  be  advised  to  the  objections  of  the  petitioners. 

The  undersigned  recommends,  therefore,  that  a  copy  of  this  report, 'with  a  £opy 
of  the  aforesaid  memorial,  be  transmitted  to  the  Lieutenant  Governor  of  New  Bruns- 
wick, with  A  request  as  to  the  said  chapter  86,  for  such  observations  as  the  Lieu- 
tenant Governor  may  be  advised  to  make  upon  tlie  memorial  of  the  Tobique  Manu- 
facturing Company,  Limited. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 


Copy  of  Petition  of  the  Tobique  Manufacturing  Co.  (Ltd.) 

The  petition  of  the  Tobique  Manufacturing  Company  (Limited.) 
Humbly  Showeth: — 

That  your  petitioners  are  a  body  corporate  under  an  Act  passed  by  the  Dominion 
parliament  in  the  year  1898,  being  chapter  116  of  that  year. 
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That  anioiigrtt  other  things  the  purpose  for  whidi  tlie  ooinpaiiy  wns  incorporated 
was  to  do  business  throughout  the  Dominion  of  Canadn,  and  to  purchase  certain 
assets,  mines,  timber  limits,  &c.,  specifically  mentioned  as  being  5<ituate(l  in  the  pro- 
vince of  New  Brunswick.  It  was  also  the  intention  to  |)iirchase  the  Tobique  Gypsum 
Company,  being  a  company  incorporated  \mder  the  Companies  Act  of  Canada  and 
having  its  head  office  in  the  city  of  Ottawa. 

That  power  was  given  by  the  said  parliament  midfr  tlie  said  Act  td  the  eomjmiiy 
to  dam  the  Tobique  river  in  the  province  of  New  Brunswick. 

That  the  Tobique  river  is  a  river  in  which  large  sums  of  I>oiiiinion  moneys  Iiave 
annually  been  paid  for  the  purjjose  of  improving  the  navigation  and  sufficiently  large 
at  and  above  the  place  that  said  dam  is  built,  to  be  navigated  by  l)oats  or  vessels 
carrying  as  much  as  twenty  tons  of  freight. 

That  under  the  powers  contained  in  said  Act  your  petitioners  proceeded  to 
prepare  plans  for  the  dam  authorized  thereby  to  be  erected  in  said  river,  and  the  said 
plans  were  approved  b.y  the;  (Jovernor  General  in  Council  on  tlie  I'.Hh  day  of  August, 
1899.  That  your  petitioners  erected  the  said  dam  and  have  also  constructed  a  large 
mill  thereat  and  all  the  necessary  booms,  piers,  &c.,  as  provided  by  said  Act. 

That  the  government  of  the  province  of  New  Brunswick,  represented  by  the 
Attorney  General,  prepared  a  bill  in  equity  and  gave  notice  that  they  would  apply  to 
the  judge  in  equity  for  an  injunction  to  restrain  your  petitioners  and  their  agents 
or  contractors  from  jjroeeeding  with  said  work.  That  when  said  motion  came  to  be 
argued  an  arrangement  was  entered  into  between  the  counsel  on  each  side  that  the 
motion  should  stand  until  after  the  legislature  of  New  'Brunswick  met,  in  order  that 
a  bill  might  be  passed  at  such  session  rectifying  and  conHnniiig  the  Act  passed  by  the 
Dominion  parliament,  as  above  mentioned. 

That  notice  of  said  bill  was  duly  given  in  the  newspajiers  in  New  Brunswick  and 
the  same  was  presented  at  the  last  session  of  the  provincial  parliament. 

That  the  same  wqs  however  refused  to  be  ac(!epted  by  the  government  of  N«'w 
Brunswick  who,  instead  thereof,  passed  a  hill  drawn  by  the  Attorney  lieneral  of  the 
province  purporting  untruly  to  be  the  bill  prayed  for  by  your  petitioners,  which  bill 
is  now  entitled  an  Act  relating  to  the  Tobique  ^Manufacturing  Conqiany  (Limited) 
and  is  chapter  Sfi,  of  0."  Victoria,  A.D.  IDOD,  of  the  .Vets  of  the  general  assembly  of 
New  Brunswick. 

That  said  Act  recites  that,  in  the  opinion  of  Her  Majesty's  Attorney  General 
for  the  province  of  New  Brunswick,  the  work  authorized  by  the  Act  passed  by  the 
Dominion  parliament  was  ultra  vires  of  the  parliament  of  Canada,  and  it  pretends  to 
give  the  authority  to  your  petitioners  to  do  the  same  work,  provided  that  said  Act 
should  not  come  into  force  until  sueli  time  as  shall  be  by  the  Lieutenant  Governor  in 
Council  tixed  by  Order  in  Council  and  i)ublication  made  in  the  Royal  Gazette,  and 
further,  that  such  order  shall  not  be  made  until  it  appears  to  the  satisfaction  of  the 
Lieutenant  Governor  that  the  company  ha^e  procured  the  said  Act  of  the  parliament 
of  Canada  to  be  amended  by  repealing  the  6th,  7th,  8tli,  9th,  10th  subsections  ol 
section  2  of  said  Aot. 

That  the  said  Act  of  parliament  being  an  Act  to  incorporate  a  company  to  do 
business  throughout  tlie  Dominion  of  Canada  and  to  place  obstructions  in  a  navigable 
river  was  an  Act  clearly  within  the  power  of  the  Dominion  of  Canada,  and  the 
parliament  of  Canada  conseciuentiy  had  power  to  authorize  everything  that  was 
necessary  or  incidental  to  the  Act. 

That  when  the  provincial  iiarliununt  attempted  to  auiiiorize  tlie  obstructing  et"  a 
navigable  river,  or  di>clare  the  parliament  of  Canada  to  be  legislating  in  ,\  matter 
which  is  ullra  vires  of  it,  or  declares  a  company  incorporated  to  do  business  througli- 
out  Canada  to  be  a  body  corporate  and  politic  under  a  certain  name,  it  is  attempting 
to  legislate  on  matters  which  are  ultra  vires  of  it,  and  are  entirely  within  the  purview 
of  the  parliament  of  Canada. 
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Your  petitioners  therefore  pray  that  the  said  Act  of  the  provincial  parliament  of 
New  Brunswick,  being  chapter  86,  of  63  Victoria,  A.D.  1900,  intituled  "An  Act 
relating  to  tlie  Tobique  Manufacturing  Company  (Limited),"  may  be  disallowed. 
And  as  in  du+y  hound  your  potitioners  will  ever  pray. 

JOHN  COSTIOAN, 
President. 

A.  Z.  OONNELfL, 

Secretary. 


Report  of  the  AHomeij  Oeneral  of  New  Brunswick  upon  Cha.p.  86  of  1900. 
Dkpabtment  or  the  Attorney  OENER.\ii — New  Brunswick. 

Hbhoranduh  and  report  of  the  Attorney  Oeneral,  for  the  information  of  the  Co-  • 

miitee  of  the  Executive  Councils 

The  Attorney  General  reports  that  he  has  had  under  considerati''"  .  extract 
from  a  report  of  a  committee  of  the  honourable  the  Privy  Ooimcil  of  Canada,  approved 
by  His  Excellency  the  (jovernor  General  on  8th  Deceniber,  1900,  together  with  a 
copy  of  a  petition  of  the  Tobique  Manufacturing  Company,  Limited,  addressed  to  the 
Hon.  the  Minister  of  Justice,  praying,  upon  the  grounds  therein  set  forth,  that  the 
Act  of  assembly  of  New  Brunswick,  being  Chap.  86  of  the  Acts  passed  in  session  of 
A.D.  1900,  may  be  disallowed. 

By  order  of  'His  Excellency,  the  T3overnor  General  in  Council,  the  said  copy  of 
petition  has  been  transmitted  to  the  Lieutenant  Governor  of  New  Bninswick,  with  a 
request  for  such  observations  as  the  Lieutenant  Governor  may  be  advised  to  make 
upon  the  petition  of  the  said  company. 

Referring  to  the  said  petition,  the  Attorney  General  reports  that,  in  his  opinion, 
the  said  con;pany  sliould,  for  the  reasons  herein  stated,  have  applied  to  the  legis- 
lature of  New  'Brunswick  for  aulbarity  to  construct  the  works  contemplated  by  it, 
and  referred  to  in  the  petition. 

The  river,  across  which  the  company  proposed  to  erect  its  dam,  and  on  the  bed  of 
which  it  intended  to  build  its  piers  and  other  works,  is  not,  in  the  opinion  of  the 
Attorney  General,  a  navigable  river,  within  the  meaning  of  the  British  North 
America  Act.  It  is  a  branch  of  the  St.  John  river,  emptying  into  the  same  a  long 
diijtanee  above  tlie  ebb  and  flow  of  the  tide;  and  while  upon  portions  thereof  small 
boats  of  only  a  few  inches  draught,  towed  by  horses,  are  used  for  the  carrying  of 
small  quantities  of  freight,  such  as  lumbermen's  supplies,  it  is  no  more  a  navigable 
river  than  very  many  of  the  small  streams  in  the  province,  upon  which  canoes  may 
be  used  and  down  which  lumber  may  be  floated. 

The  bed  of  the  river  upon  which  the  work*  of.  Uie  company  are  proposed  to  be 
constructed  belongs  to  the  Crown,  as  repreaewkil  'sy  the  government  of  New  Bruns- 
wick, and  in  the  opinion  of  the  Attorney  General  the  work  being  entirely  of  a 
local  character  is  one  in  respect  of  which  "not  only"  has  the  legislature  of  New 
Brunswick  jurisdiction,  but  it  is  one  peculiarly  for  that  legislature  to  deal  with.  It 
would  be  calculated  to  lead  to  grave  consequences,  if  a  company,  under  the  pretense 
of  getting  the  power  to  trade  throughout  Canada,  should  be  able  to  apply  to  the 
Dominion  parliament  and  obtain  authority  to  construct  a  purely  local  work  in  one 
province,  involving  us  it  does  the  interference  with  the  property  of  the  province  and 
ibe  expropriation  of  private  property  as  well. 

The  Attorney  General  also  desires  to  say  that  it  was  clearly  understood  by  the 
government  of  New  Brunswick  that  the  said  company  concurred  fully  in  the  Act 
which  was  passed  by  the  New  Brunswick  legislature;  the  only  objection  which  was 
raised  by  the  company  being  to  the  clause  which  suspended  its  operation  until  the 
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Act  WHS  brought  in  force  by  proclamation.  The  company  has  also  represented  to  the 
governniint  of  New  Brunswick  that  it  intends  to  sub  it  itself  entirely  to  the 
operation  of  the  provincial  Act,  so  far  as  its  works  upon  the  Tobique  are  concerned, 
and  an  understanding  has  been  arrived  at  with  the  company  that  at  the  next  session, 
of  the  legislature  the  suspending  clause  of  the  Act  should  be  repealed,  so  that  it  shall 
come  into  force  immediately  thereafter,  and  that  the  company  shall  seek  to  obtain  a 
repeal  by  the  parliament  of  Canada  of  the  sections  in  the  Act  incorporating  the  com- 
pany, to  which  the  government  of  New  Brunswick  takes  exception. 

The  question  as  to  whether  or  not  the  river  upon  which  the  works  of  the  company 
are  now  partially  erected,  and  upon  which  further  erections  are  to  be  made,  is  a 
navig,  ble  river,  so  that  power  to  erect  such  works  rests  wholly  with  the  Dominion 
parliai.  ent,  or  whether  they  are  as  such  within  the  jurisdiction  of  the  provincial 
legislature,  is  one  of  fact. 

And  the  Attorney  General  respectfully  submits  that  it  would  ii.,l  be  a  proper 
exercise  of  the  prerogative  of  His  Excellency  the  Governor  General  to  disallow  an  Act 
such  as  this,  which  was  passed  after  full  inquiry  by  a  committee  of  the  legislative 
assembly  into  the  facts  and  circumstances,  which  appeared  to  be  such  as  to  fully 
satisfy  the  legislature  that  it  had  the  authority  to  puss  the  Act  in  question.  Should 
the  power  of  the  legislature  to  pass  the  Act  be  hereafter  disputed  by  the  company,  it 
is  submitted  that  recourse  should  be  had  to  the  courts  for  this  purpose. 

The  Attorney  General  therefore  recommends  that  his  honour  be  moved  to  submit 
the  aforegoing  views  to  His  Excellency  the  Governor  General. 

The  committee  of  council  concurs  in  the  recommendations  of  the  Attorney 
General,  and  His  Honour  the  Lieutenant  Governor  also  concurring  therein. 

IT  IS  AOOORDINdLT  SO  ORDERED. 

I,  Joseph  Howe  Dickson,  clerk  of  the  executive  council,  of  the  province  of  New 
Brunswick,  do  hereby  certify,  that  the  aforegoing  is  a  true  copy  of  an  order  in. 
council  passed  by  the  Governor  in  Council  of  said  province  on  the  25th  day  of 
January  instant,  and  that  I  have  carefully  compared  said  copy  with  the  original  on 
file  in  my  office  and  find  it  a  true  and  correct  copy. 

Dated  the  29th  day  of  January,  A.D.  1001. 

JOS.  HOWE  DICKSON, 

Clerk  Executive  Oounc'd,  N.B. 


The  Deputy  Minister  of  Justice  to  Hon.  John  Coatigan,  M.P. 


Department  of  Justice,  Ottawa,  13th  February,  1901. 

Sir, — Referring  to  the  petition  of  the  Tobique  Manufacturing  Compgny,  seeking 
the  disallowance  of  the  New  Brunswick  Act,  63  Victoria,  chapter  86,  I  am  directed 
to  inform  you  that  a  copy  of  the  petition  was  referred  to  the  Lieutenant  Governor 
of  New  Brunswick  for  the  observations  of  his  government,  and  there  has  been  trans- 
mitted to  the  minister  copy  of  the  reply  of  the  pTovincial  government,  being  a  report 
of  the  Attorney  General  of  New  Brunswick  approviid  by  a  minute  of  the  Executive 
Oouncil.    Among  other  things  state*!  in  this  report  is  the  following: — 

"  The  Attorney  General  desires  to  say  that  it  was  clearly  understood  by  the 
government  of  New  Brunswick  that  the  said  company  concurred  fully  in  the  Act 
which  was  passed  by  the  New  Brunswick  legislature;  the  only  objection  which  was 
raised  by  the  company  being  to  the  clause  which  suspended  its  operations  imtil  the  Act 
was  brought  in  force  by  proclamation.  The  company  has  also  represented  to  the  gov- 
ernment of  N^w  Brunswick  that  it  intends  to  submit  itself  entirely  to  the  operation 
of  the  provincial  Act,  so  far  as  its  works  upon  the  Tobique  are  concerned,  and  an 
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understanding  has  been  arrived  at  with  the  company  that  at  the  next  session  of  the 
legislature  the  suspending  clause  of  the  Act  should  be  repealed,  so  that  it  sliall  come 
into  force  immediately  thereafter,  and  that  the  company  shall  'Cek  to  obtain  a  repeal 
by  the  parliament  of  Canada  of  the  sections  of  the  Act  incorporating  the  company, 
to  wl^i'ih  the  govfcrnmeut  of  New  Brunswick  takes  exception." 

it  would  appear  from  the  above  that  an  arrangement  has  been  reached  between 
the  company  and  the  provincial  government  for  an  amendment  of  the  Act,  which,  as 
I  understand  it,  would  be  satisfactory  to  your  company.    If  this  be  so,  perhaps  it  will 
not  be  necessary  for  the  niinisltr  further  to  consider  the  objections  of  the  company. 
I  have  the  honour  to  be,  sir,  j'our  obedient  servant 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 


(Approved  6  June,  1901.) 

Department  of  Jitstise,  Ottawa,  '28th  May,  1901. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  his  previous  report  of  24th  November  last,  on  the 
statutes  of  the  province  of  New  lirunswick  passed  in  the  sixty-third  year  of  Her  late 
Majesty's  reign,  and  particidarly  to  Chap.  86  of  the  said  statutes,  intituled  "  An  Act 
relating  to  the  Tobique  Manufacturing  Company,  Limited,"  has  the  honour  to  report 
that  a  copy  of  the  Memorial  of  the  Tobique  Manufacturing  Company,  Limited,  having 
been  transmitted  to  the  Lieutenant  Governor  of  New  Brunswick  in  accordance  with 
the  recommendation  of  the  above-mentioned  report,  the  clerk  of  the  executive  council 
of  New  Brunswick  on  29th  January  last,  transmitted  to  the  clerk  of  the  Privy  Council 
of  Canada  a  report  of  the  Attorney  General  of  New  Brunswick,  approved  by  the 
Lieutenant  Governor  in  Council,  in  reply  to  the  said  memorial.  A  copy  of  the  said 
despatch  of  the  government  of  New  Brunswick  is  submitted  herewith.  This  despatch 
having  been  referred  to  the  undersigned,  he  caused  a  coinmunioation  to  be  sent  to  the 
president  of  the  company  on  14th  February  last,  n  copy  of  which  is  also  submitted 
herewith,  and  the  undersigned  calls  attention  particularly  to  that  portion  of  the 
provincial  despatch  which  is  quoted  in  the  letter  of  the  Deputy  Minister  of  Justice 
to  Mr.  Costigan.  No  reply  to  that  letter  has,  however,  been  received,  although  the 
Deputy  Minister  of  Justice  has  spoken  to  the  solicitor  of  the  company,  and  anothet 
gentleman  connected  with  the  company,  upon  the  subject.  From  these  conversations 
and  in  view  of  the  fact  that  the  company  has  not  roplied  to  Mr.  Nowcombo's  letter  of 
19th  February  last,  the  undersigned  is  under  the  impression  that  the  company 
acquiesce  in  the  facts  stated  by  *h :?  Attorney  General  of  New  Brunswick,  and  are  not 
further  pressing  their  petition.  The  undersigned,  therefore,  deems  it  unnecessary  to 
consider  the  legal  questions  raised  by  the  Attorney  General,  altliough  he  apprehends 
no  difficulty  in  establishing  the  position  which  has  always  been  claimed  on  behalf  of 
the  Dominion,  that  i)arliamcnt  has  no  power  to  incorporate  companies  which  are  to 
do  business  in  two  or  more  provinces,  with  authority  to  construct  and  operate  in  con- 
nection with  their  business,  local  works  within  a  province.  As  it  is  understood,  how- 
ever, that  an  agreement  has  been  reached  hetween  the  province  and  the  company  in 
the  present  cose,  and  that  further  legislation  is  proposed;  the  undersigned  considem 
that  the  Act  may  be  left  to  such  operation    s  it  may  have. 

The  undersigned  further  recommends,  that  a  copy  of  this  repct,  if  app'ovcd,  be 
transmitted  to  the  Lieutenant  Governor  of  New  Brunswick  rmd  t.i  the  Tobique  Manu- 
facturing Company,  Limited,  for  their  information. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 
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3nD  Session,  3uD  Legislative  Assembly  ,.  ^n  ••.,  ;; 

(Approved  on  the  25  January,  1902) 

Department  of  Justice,  December  31st,  1901. 
These  statutes  were  received  by  the   Secretary  of   State  for   Canada  on   13th 
ntpte^l.  ^^Z  t:V:^^Z:^^:p:^        consolidated 

'-''  '^l:^T''ln''^T^tion  to  and  in  amendment  of,  chapter  50  of  the 
Consolidated  Stotutes.  intituled  'The  Court  of  Divorce  and  Matrrmonxal  Causes. 

"  "cTalfae'  "' iTlcTtrprovide  for  the  Establishment  of  District  Courts." 

™s  chapL  provides  that  the  Province  of  New  Brunswick,  with  the  exception  of 
the  Citv  of  St   John,  shall  be  divided  into  judicial  districts   and  that  there  shall  he 

•  rnlpU  The  iurisdiction  of  the  court  is  limited  to  small  cases  not  exceeding  $80 
in  Council.  J  *^e^i""«<"f '""  "^^  ^^,._-  ^f  ^Q^  if  these  courts  are  districts  courts 
in  matters  of  contract  «"^^.'^'^.'"  ™^{,f '  ;^;i*J'^North  America  Act,  it  is  certain  that 
Twatu':  rX'vire;:XTs  u  hors^lfe'^LSufenant  Governor  to  appoint  th. 
the  statute  is  «"'^^*;7';;*' "T  •  ,^  ^^  j^dgp^  of  the  court.    These  courts  appear,  how- 

disallowed.  ^^    FITZPATEICK, 

Minister    of   Justice. 


(Approved  V:  Januarn,  1002) 

Dkvautmknv  ok  Justice,  Ottawa,  December  30th,  1901. 
To  His  E.ccellenc!i  the  (Jowmor  Ceneral  in  Council: 

W  ^L.tt;  in  itu  ed  '  The  Court  of  Divorce  and  Matrimonial  CauH.-s.      the  under- 
tlun  t 'h^^^^^^^^  P-viHion  is  made  in  the  first  section  tor  a_ judge  of 
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would,  therefore,  advise  that  this  section,  if  it  stood  alone,  should  be  left  to  iw 
operation.  The  following  section,  however,  provides  that  in  the  event  of  such  newly 
appointed  judge  being  disqualified  to  hear  a  case,  for  any  reason,  any  other  judge  of  the 
Supreme  Court  named  by  the  judge  so  interested  to  act  as  judge  of  the  Court  of 
Divorce  and  Matrimonial  Causes  for  the  completion  of  such  suit  or  matter,  may 
proceed  therewith,  and  in  all  respects,  and  with  the  same  rights,  and  also  the  same 
rights  to  the  parties  aa  if  he  had  been  the  duly  appointed  judge  of  the  said  court. 
This  section  plainly  transgresses  the  exclusive  authority  of  Your  Excellency  to  appoint 
the  judges  of  provincial  courts.  It  is  ultra  vires,  and  affecting  as  it  does  the  validity  . 
of  proceedings  and  decrees  relating  to  divorce,  the  undersigned  considers  .^t  the 
statute  must  be  disallowed  unless  section  2  be  repealed  within  the  time  limited  for 
disallowance.  , 

The  undersigned  re(!onunends  that  enqiiiry  be  made  of  'the  Lieutenant  Governor 
.{  New  Brunswick  as  to  whether  this  section  will  be  so  repealed. 

Respectfully  sumbitted. 

C.  FITZPATRICK, 

Minister   of  Justice. 

Minute  of  Kxecutive  Council  of  the  Province  of  New  Brtmswick,  respecting 

Chapter  27. 

The  conunitte  of  the  Executive  Council  have  had  under  consideration  a  despatch 
from  the  Under  Secretary  of  State  for  Canada,  enclosuig  a  Report  of  the  Honourable 
the  Minister  of  Justice  in  reference  to  Chapter  27  of  the  Statutes  of  Now  Brunswick, 
1  Edward  VII,  1901,  intituled:  '.'An  Act  in  Addition  to  and  in  amendment  of 
Chapter  50  of  the  Consolidated  Statutes,  intituled,  'The  Court  of  Divorco  and 
Matrimonial  Causes,'"  in  which  the  Ministe-  states  that,  in  his  opinion  section  2  of 
the  said  Aot  is  ultra  vires  of  the  Provincial  Legislature,  and  recommends  that  inquiry 
be  made  of  the  Li-ntenant  Governor  of  New  Brunswick  as  to  whether  this  section 
will  be  repealed.  The  Committee  have  also  had  under  consideration  a  report  of  the 
Committee  of  the  Honourable  the  Privy  Council  of  Canada,  approved  by  His 
Excellency  the  Governor  General  on  the  I7th  January,  1902,  stating  that  the  Committee 
of  the  Privy  Council  concur  in  the  said  report  and  advise  a  certified  copy  thereof  and 
of  the  said  report  be  transmitted  to  His  Honour  the  Lieutenant  Governor. 

The  Committee  of  Council,  having  considered  tlie  report  of  the  Honourable  the 
Minister  of  Justice  and  also  the  report  of  the  Committee  of  the  Honourable  the 
Privy  Council,  are  of  opinion  that  it  would  be  desirable  to  meet  the  views  of  the 
Minister  of  justice  in  respect  to  section  2  of  the  said  Act;  and  recommend  that  at  the 
coming  session  of  tbo  Logislature  a  Bill  should  bo  submitted  repealing  the  section 
in  which  objection  is  made. 

■      The  Committee  of  Council  respectfully  submit  tliis  minute  for  the  approval  of 
His  Honour  the  Lieutenant  Governor,  and  recommend  that  a  copy  be  transmitted  to 

the  Secretary  of  State  for  Canada.  

A.  R.  MoCLELAN, 

TAeutenant    Governor,   New   Brunswick. 


.|- 
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Kxtrnct  from  a  report.  d<il,'d  2Uh  November,  WOU.  a.pproved  /«  Deceriher,  1909 

These  statutes  were  received  by  the  iSeorutary  of  State  on  14th  July  last.      The 
only  Acta  whioh  apix^nr  to  icnll  for  ooimiient  are:— 

Chapter  101,  "  An  Act  relating  to  the  Royal  Trust  Company." 
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This  is  the  company  affected  by  Chapter  103  of  the  Statutes  of  Ontario,  herein- 
before mUitU  and  the  legislation  is  subject  to  the  same  objections  and  remarks  as 

'^^^Xr'^^'^l^l^TLZ^^^^         Moncton  and  Eastern  Eailway  Com- 

''""^Chapter  105.  "An  Act  to  incorporate  'The  "Fredericton  and  Western  Railway 

""■""'ThT  undersigned,  however,  following  pre^'ions  practice  in  similar  cases,  does  not 
recommend  the  disallowance  of  these  Acts.  ^    FITZPATRICK. 

Mvnic'.er  of  Justice. 


3  EDWAED  Vn,  1903 

1st  Skssion,  4th  LEGisb.\TivE  Assembly 
Extract  from  a  report,  d^Ued  8  Janmr,,  1001,,  c^pptoved  23  Mnrch,  lOOJ, 
These  Statutes  were  received  by  the  Secret4.ry  of  Pmte  for  Cmmda  on  I3th 
'""ctptrTO.  intituled.  "  An  Act  to  incon>orate  U.e  Town  of  Dalhousie  for  water. 

-^^^^^^::^^::^^:^^^^  ^be  co—j^;^;^- ;;Ha;. 

""'"TlfilTovtSrap^arT:;  affect  the  subject  of  criminal  law  and  n-^.  / or  «>«* 
reason  norrewUhinThe  authority  of  the  Legislature.  Jho  und  »,^ed.  however, 
does  not  on  tl-u  account  consider  that  the  Act  should  be  dmllowed. 

Thrunclor;\^ied  further  rocon.mends  th«t  the  remaining  statutes,  passed  m  the 
v.ar  nm,  be  loft  to  such  operation  as  they  may  have. 

ResiH'PtfuUy  submitted. 

C.  FITZPATIUCMv, 

Minister  of  Jusiice. 


4  EDWAED  VII,  1904 

(Approved  10  November,  190^) 

DEPARTMK.NT  OK  JUSTICE,  OTTAWA,  29th  October,  1904. 
To  His  Excellency  the  Oovcmor  Ucnend  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  -J- ;»;j;';^«;^ttwr-l' 
provinces,  jassed  at  the  last  session  of  the  legislatures  thereof  (1904).  as  follows. 


New  Brunswick,  4  Edward  Vll.-roeeived  by  the  Secretary  of  State  on  20th  June, 


1904. 
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These  statutes  may  be  left  to  their  operation  except 

Chapter  72,  intituled  "  An  Act  to  incorporate  The  Maritime  Copper  Company 
(Limited)." 

^  By  which  a  company  is  incorporated  with  various  powers  to  acquire,  work  and 
dispose  of  mines,  and  among  others  powers,  "  to  purchase,  acquire,  take  over,  hold,  use, 
occupy,  and  possess  mineral  lands,  leases,  mining  claims,  licenses  and  rights,  interest, 
options,  grants,  easements,  authorities  and  privileges  in  the  province  of  Nova  Scotia 
and  New  Brunswick,  and  elsewhere  in  the  Dominion  of  Canada,"  and  to  improve, 
manuge,  develop,  lease,  sell,  mortgage,  hypothecate,  dispose  of  or  otherwise  dsnl  with 
any  part  or  all  of  the  property  and  rights  of  the  company,  including  the  granting  of 
powers  to  work  any  mine  or  mines  or  claims  or  patents  of  the  company,  upon  any 
terms,  and  with  power,  subject  to  the  provisions  of  any  lawful  authorities  having 
jurisdiction  in  the  premises,  and  to  accept  as  a  con^^ideration  therefor  any  shares, 
stocks,  debentures  or  securities  of  any  other  company." 

These  powers  are  clearly  in  excess  of  provincial  •  ai.i'>rity  to  trrant.  It  is  within 
the  exclusive  authority  of  parliament  to  incorport' ' .-.  a  company  to  carry  on  business 
throughout  the  Dominion  or  in  more  provinces  than  one,  and  this  Act,  giving  the 
company  power  to  acquire,  w.  ,  k  and  dispose  of  mines  in  the  provinces  of  Nova  Scotia 
and  New  Brunswick,  and  eW  n  the  Dominion  of  Canada  is  certainly  tiltra 

vires.    Before  recommending  di>.  nee,   however,   the  undersigned   considers  that 

Your  Excellency's  government  siiv  1  ascertain  fi-oni  the  Lieutenant  Oovernor  of 
Now  Jirunswick  whether  the  legislature  will  repeal  this  Act  or  make  amendments  at 
the  next  session  of  the  legislature,  and  within  the  time  allowed  for  disallowance, 
limiting  the  business  of  the  conpany  to  the  province  of  New  Brunswick.  After  being 
advised  of  the  reply  of  the  Lieutenant  Oovernor  the  undersigned  will  make  a  further 
reconmiendation. 

Ciuipter  87,  intituled  "  An  Act  to  incori)orate  The  Auto  Road  Company,"  con- 
tains a  section  relating  to  aliens  siuiikir  to  those  already  referred  to,  and  subject  to 
the  same  comment* 


i;'; 


The  undersigned  recommends  that  u  copy  of  this  report,  if  approved,  so  far  as  it 
relates  to  each  province  shall  be  communicated  to  the  Lieutenant  Governor  of  the 
province. 

H'umbly  submitted, 

C.  FITZPATRIOK, 

Minister  of  Justice, 


\i 


"A 


The  Lieutenant  Oovernor  transmitted  the  followinff  reply  on  the  twelfth  of 
December,  IdOlt: — 

Fredericton,  N.B.,  December  7,  1904. 

Sir, — I  have  the  honour  to  inform  you  that,  as  Acting  Attorney  General,  I  have 
had  the  subject  matter  of  the  communication  from  the  Department  of  Justice,  directed 
to  your  Honour,  under  date  of  29th  October  ult.,  containing  an  abstract  of  the  report 
of  the  Minister  of  Justice  on  the  statutes  passed  by  the  province  of  New  Brunswick 
at  the  last  session  of  the  Legislative  Assembly,  and  drawing  attention  Ui  the  fact 
that  chapter  72,  intituled :  "  An  Act  to  incorporate  The  Maritime  Copper  Company, 
Limited,"  is  ultra  vires  the  powers  of  the  provincial  legislature,  and  that  the  section 
relating  to  aliens,  in  chapter  87,  intituled:  "An  Act  to  incorporate  The  Auto  Road 
Company,"  is  also  ultra  vires,  under  consideration,  and,  with  the  concurrence  of  the 
committee  of  the  ^xe<5utive  council,  to  state  that  at  the  next  session  of  the  Legislative 
Assembly  a  measure  will  be  submitted  to  amend  the  first  Act  named,  limiting  the  busi- 
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ness of  the  company  to  the  province  of  New  Brunswick,  and  the  last  named  Act  will 
be  amended  by  repealing  the  section  relating  to  aliens. 

I  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

L.  J,  TWEEDIE, 
To  His  Honour,  Acting  Attorney  General. 

The  Honourable  Jabez  Bunting  Snowball, 

Lieutenant  Gbvernor.  ;<    •     » 


St.  John,  N.B.,  February  8th,  1905. 

To  the  Honourable  Charles  Fitzpatrick, 
Minister  of  Justice, 
Ottawa. 

Sir, — I  desire  to  call  your  attention  to  the  communication  of  the  Honourable 
L.  J.  Tweedie,  under  date  of  December  7th,  1904,  addressed  to  His  Honour,  the 
Lieutenant  Governor,  and  which  has  been  forwarded  by  His  Honour  to  the  Secretary 
of  State,  referring  to  your  report  upon  the  statutes  passed  at  the  last  session  of  the 
legislature  of  this  province,  in  which  you  express  the  opinion  that  the  powers  granted 
by  chapter  72  to  the  Maritime  Oopper  Company,  Limited,  and  a  provision  in  chapter 
87,  "  An  Act  to  incorporate  the  Auto  Hoad  Company,"  relating  to  aliens,  are  ultra  vires 
of  the  provincial  legislature. 

Upon  further  consideration  of  the  matter  by  the  committee  of  the  executive 
council,  I  am  directed  to  say  that  while  there  is  no  objection  to  amending  the  Acts 
referred  to  in  accordance  with  Mr.  Tweedie's  assurance,  yet  the  question  involved  is 
one  of  considerable  importance  as  affecting  the  powers  of  the  provincial  legislature, 
and  the  committee  is  desirous  that  a  case  should  be  stated  for  the  opinion  of  the 
Supreme  Court  of  Canada,  in  order  to  determine  as  to  the  constitutionality  of  such 
provisions.  The  Premier  and  I  expect  to  be  in  Ottawa  next  week,  and  will  be  pleased 
to  discuss  the  subject  with  you. 

la  this  connection  I  would  like  to  call  your  attention  to  the  fact  that  the  legis- 
lature of  Ontario  ha»  legislated  along  similar  lines.  To  mention  one  instance:  In 
1890,  by  chapter  24,  incorporating  The  Sault  Ste.  Marie  and  Hudson's  Bay  Railway 
Company,  section  22  authorizes  aliens  to  hold  stock  in  the  company,  and  section  29 
gives  power  to  the  company  to  make  an  agreement  with  a  railway  company  in  the 
state  of  Michigan  for  the  use  of  its  road. 

For  many  years  the  New  Brunswick  Government  has  been  in  the  habit  of  confer- 
ring upon  companies  incorporated  for  provincial  objects  power  to  hold  property  and 
do  business  outside  the  province.  I  understand  that  the  Ontario  Government,  and 
probably  other  provincial  governments  have  followed  the  same  course. 

If  your  view  is  correct,  the  charters  of  these  companies  would  be  invalid.  You 
will,  therefore,  see  that  the  question  is  one  which  it  would  be  desirable  to  have  settled. 

I  would  suggest  that  the  opinion  of  the  Supreme  Court  be  asked  on  the  following 
questions : — 

1.  Is  it  competent  for  a  provincial  legislature  to  authorize  a  company,  incor- 
porated for  provincial  objects,  to  hold  property  and  carry  on  business  in  other  pro- 
vinces of  Canada  or  in  other  countries? 

2.  Is  it  competent  for  the  legislature  to  authorize  such  company  to  hold  meetings 
of  shareholders  or  directors  outside  the  province? 

8.  Can  the  legislature  provide  that  aliens  may  hold  stock  in  such  company  ? 
1  have  the  honour  to  be,  sir. 

Your  obedient  servant, 

WILLIAM  PUGSLEY, 
t  Attorney  General  of  New  Brunswick, 
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5  EDWABD  Vn,  1906 

(Approved  FelmMry  S,  1906) 

Department  of  Justice,  Ottawa^  December  16, 1905. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  \udcr  consideration  the  statutes  of  the  L^nslative 
Assembly  of  the  Province  of  New  Bnmswick,  passed  in  the  fifth  year  of  His  Mnjjsty** 
reign,  1905,  and  received  by  the  Secretary  of  State  for  Canada  on  July  13th  last,  and 
he  is  of  the  opinion  that  these  statutes  may  be  left  to  such  operation  as  ^  '  -^- 

except 

Chapter  14,  intituled  ''An  Act  for  the  prevention  of  Fires  in  connection  with 
surveys  and  construction  of  the  National  Transcontinental  Railway,  and  other  railways 
passing  through  Forest  Lands  in  New  Brunswick,"  and 

Chapter  84,  intituled  "  An  Act  to  amend  the  Act  incorporating  the  '  Maine  and 
New  Brunswick  Electrical  Power  Company,  Limited.' " 

Separate  reports  will  be  made  upon  these  two  statutes. 

The  undersigned  desires  to  add,  with  regard  to  chapter  7,  "  An  Act  for  the 
Protection  of  persons  employed  in  Factories,"  that  some  of  its  provisions  appear  to  be 
objectionable  as  affecting  the  criminal  law.  Any  such  question  may,  however,  be 
conveniently  determined  by  the  courts,  and  the  undersigned  does  not,  therefore,  deem 
it  necessary  to  consider  these  provisions  further  or  to  recommend  disallowance. 

The  imdersigned  recommends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenan^Govemor  of  New  Brunswick,  for  the  information  of 
his  (3ovemment. 

Humbly  submitted, 

C.  FITZPATRICK, 

Minister  of  Justice. 


•.'H    Vs, 


(Approved  S  February,  1906) 

Depabt"^nt  of  Justice,  Ottawa,  18th  December,  1906. 
To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration 
Chapter  14  of  the  Acts  of  the  Legislative  Assembly  of  the  Province  of  New  Brunswick, 
1906,  intituled 

An  Act  for  the  prevention  of  Fires  in  connection  with  surveys  and  construction 
of  The  National  Transcontinental  Railway,  and  other  railways  passing  through  foreat 
lands  in  New  Brunswick. 

It  is  provided  by  this  Act  that  the  Lieutenant  Oovemor  in  Council  may  employ 
a  forest  fire  warden  in  connection  with  the  surveying  of  the  National  Transcontin- 
ental Railway  through  the  province  of  New  Brunswick,  who  shall  accompany  each  of 
the  survey  and  construction  parties;  that  it  shall  be  the  duty  of  the  head  of  each 
survey  party,  and  the  various  contractors,  foremen  and  other  persons  )d  gaged  in  con- 
struction, to  afford  all  possible  facilities  and  assistance  to  the  persons  so  appointed  by 
the  Lieutenant  Qovernor  for  the  prevention  of  fires,  under  a  penalty  of  fifty  dollars, 
and  that  the  wages  and  expenses  of  these  forest  fire  wardens  while  so  employed  should 
be  payable  by  the  heads  of  the  survey  parties  and  the  contractors  in  manner  provided 
by  the  Act. 

These  provisions  are,  in  the  opinion  of  the  undersigned,  ultra  vires  of  the  legis- 
lature, affecting  as  they  do  the  public  debt  and  property  of  Canada  and  a  Dominion 
railway  which  is  begrond  provincial  legislative  powers. 
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Your  Excellency's  Government  is  no  doubt  prepared  to  make  suitable  arrange- 
ments for  the  observance  by  those  engaged  on  behalf  of  the  government  in  the  location 
and  construction  of  the  railway  of  the  laws  for  the  protection  of  the  forests  and  of 
proper  regulations  for  the  prevention  of  fires,  etc.,  and  it  is  quitf  likely  that  arrange- 
ments might  be  assented  to  upon  the  lines  proposed  by  this  Act,  but  it  is  for  obvious 
reasons  impossible  for  Your  Excellency's  Government  to  acquiesce  in  provincial  legis- 
lation which  attempts  to  enforce  duties  or  charges  upon  the  Dominion. 

The  undersigned  hopes,  therefore,  that  the  Provincial  Government  upon  recon- 
sideration of  the  matter  will  undertake  to  have  this  Act  repealed  at  the  next  session  of 
the  l^islature,  and  he  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  New  Brunswick  for  the  consideration  of  his 
government  with  a  request  that  he  inform  Your  Excellency's  Government  whether 
the  Act  will  be  so  repealed  within  the  time  limited  for  disallowance. 

Humbly  submitted, 

C.  FITZPATRICK, 

Minister    of   Justice. 
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(Approved  3  February,  IdOd) 
DEPAiiTiiENT  OF  JusTiOE,  Ottawa,  18th  Decembc  1905. 
To  His  Excellency  the  Governor  Oeneral  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration 
Ohapter  84  of  the  Acts  of  the  Legislative  Assembly  of  the  Province  of  New  Brunswick, 
1906,  intituled 

"  An  Act  to  amend  the  Act  incorporating  the  '  Maine  and  New  Brunswick 
Electrical  Power  Company,  Limited.' " 

By  this  statute  it  is  enacted  that  the  company,  with  the  consent  of  the  Legislature 
of  the  State  of  Maine  may  sell  and  supply  electricity  in  the  said  state,  and  for  that 
purpose  accept  the  franchises,  powers  and  privileges  conferred  upon  it  by  an  Act  of 
the  legislature  of  the  said  state  annexed  to  this  statute  and  marked  Schedule  A,  and 
that  the  company  may  consolidate  and  work  its  franchises  with  those  granted  as  afore- 
said by  the  Legislature  of  Maine  as  one  single  enterprise;  also  that  its  charter  shall 
be  read  and  construed  as  if  the  several  rights  and  franchises  granted  by  the  Legida- 
ture  of  New  Brunswick  and  by  the  Legislature  of  the  State  of  Maine  had  been 
included  in  and  granted  as  a  whole>by  the  Legislature  of  New  Brunswick. 

The  Act  of  the  Legislature  of  the  State  of  Maine  is  set  forth  in  the  schedule,  and 
by  it  powers  are  conferred  upon  the  company  to  carry  on  its  works  and  supply 
electricity  in  that  state. 

The  state  contemplates,  therefore,  to  extend  the  business  of  a  company  incor- 
porated by  and  doing  business  within  the  province  of  New  Brunswick  to  a  foreign 
country  adjoining.  This  involves,  as  the  undersigned  understands  the  matter,  the 
extension  of  the  wires  and  works  of  the  company  from  New  Brunswick  into  the  State 
of  Maine. 

The  undersigned  apprehends  that  the  powers  sought  to  be  conferred  by  this  Act 
are  not  within  the  authority  of  the  legislature  of  New  Brimswick  to  grant.  The 
power  of  a  provincial  legislature  to  incorporate  companies  is  limited  to  the  incor- 
poration of  companies  with  provincial  objects.  The  extension  of  the  business  of  this 
company  into  the  state  of  Maine,  and  the  carrying  on  of  its  powers  there  under  an  Act 
of  the  legislature  of  the  state  are  certainly  not  provincial  objects.  Moreover,  the 
works  of  the  company  cannot  be  carried  into  the  state  of  Maine  under  provincial 
authority,  because  local  works  and  undertakings  extending  beyond  the  Umits  of  a 
province  are,  so  far  as  concerns  the  British  North  America  Act,  exclusively  within 
the  legislative  authority  of  parliament. 
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Before  recoui mending  tho  disallowance  of  this  Act,  however,  the  undersigned 
considers  that  it  should  bo  submitted  to  the  local  government  for  any  observations 
which  they  may  desire  to  offer  for  the  consideration  of  Your  Excellency  in  Council, 
or  it  may  be  that  considering  the  invalidity  of  the  Act  the  local  government  would 
desire  to  repeal  it. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  New  Brunswick,  for  the  consiideration  of  his 
government  niul  such  reply  as  he  may  be  advised. 

Humbly  submitted, 

C.    FITZPATRICK, 
.  Minister  of  Justice. 


(Approved  March  10,  J908) 
Department  ok  Ji:stice,  Ottawa,  February  16th,  1906. 
To  His  Excellencji  the  Oorernor  General  in  Council: 

The  undersigned  has  received  a  petition  from  the  Grand  Falls  Water  Power  and 
Boom  Company,  addressed  to  Your  Excellency  in  Council,  which  is  submitted  here- 
with, whereby  the  petitioner  prays  for  the  disallowance  of  chapter  17  of  the  statutes 
of  New  Briuiswick,  1905,  intituled:  "An  Act  to  confirm  the  charter  of  the  Grand 
Falls  Power  Company,  Limited." 

The  undersigned  calls  attention  particularly  to  two  of  the  grounds  mentioned 
by  the  petitioners,  first,  that  the  effect  of  the  Act  is  to  authorize  the  expropriation  of 
lands  belonging  to  the  Dominion,  or  of  leasehold  interest  in  such  lands,  and  secondly, 
that  tho  works  authorizo<l  by  the  Act  will  obstruct  or  impede  the  navigation  of  the  St. 
John  river. 

The  undersigned  recommends  that  a  copy  of  tliis  petition  be  transmitted  to  the 
Lieutenant  Governor  of  New  Brunswick,  and  that  he  be  requested  to  inform  Your 
Excellency's  government,  as  soon  as  conveniently  may  be,  as  to  what  the  answer  of 
his  government  is,  particularly  with  regard  to  the  points  specially  herein  mentioned. 

Humbly  submitted, 

C.   FITZPATRICK, 

Minister  of  Justice. 
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To  Wis  Excellency  the  Qove~rnor  Oenernl  in  Council: 

The  Petition  of  tlie  Grand  Falls  Water  Power  and  Boom  Company. 

Humbly  Shbweth: 

1.  That  by  Chapter  77  of  the  Acts  of  tho  Dominion  of  Canada  (58  and  59  Vic- 
toria) passed  on  the  twenty-second  da.v  of  July,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  ninety-five,  your  petitioners  were  incorporated  and  by  the  said 
Act  were  authorized  to  purchase  and  acquire  lands  and  properties,  and  were  therein 
authorized  to  carry  on  the  works  sit  out  in  said  Act.  It  was,  however,  provided  in 
said  Act  that  the  construction  of  the  works  therein  mentioned  shall  be  commenced 
within  three  years  and  completed  within  six  years  from  the  passing  thereof;  other- 
wise the  powers  granted  under  said  Act  shall  bo  null  and  void  as  respects  so  much  of 
the  works  as  then  remain  uncompleted. 

2.  That  by  Chapter  99  of  the  Acts  of  the  Dominion  of  Canada  (1  Edward  VII), 
passed  on  the  twenty-third  day  of  May,  in  tlie  year  of  our  Lord  one  thousand  nine 
hundred  and  one,  your  petitioners'  company  were  given  three  more  years  within  which 
to  construct  and  complete  its  works. 

% 


■^■•yr- 


dereigned 

iervations 

Council, 

mt  would 

be  trans- 
on  of  his 


tatice. 


1906. 


?ower  and 
tted  here- 
to statutes 
^he  Grand 

mentioned 

>riation  of 

I  secondly, 

of  the  St. 

;ted  to  the 

:orm  Your 

answer  of 

mentioned. 


ustice. 


iveth: 

id  59  Vic- 
!  thousand 
r  the  said 
re  therein 
rovided  in 
ommenced 
■of;  other- 
9  much  of  . 

ard  Vn), 
sand  nine 
hin  which 


1906 


#tt 


3.  That  by  Chapter  HI]  (1  Edward  VII),  of  the  Acts  of  the  Legislative  Assembly 
of  tlie  I'lovince  of  Now  Brunswick,  passtd  on  the  third  day  of  April,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  one,  after  reciting  that  your  petitioners,  the 
Grand  Falls  Water  Power  and  Boom  Conijjany  were  incorporated  by  the  Parliament 
of  the  Dominion  of  Canada  (58  and  .'59  A'ietoria,  Chapter  77),  it  was  enacted  that 
your  petitioner?'  company  should  have  nil  the  powers  incident  to  a  corporation  iinder 
the  laws  of  tlie  provin'-e  of  New  Brunswick  and  the  construction  of  the  works  therein 
mentioned  to  be  completed  within  three  years  from  the  passing  of  said  Act,  and  it  was 
tlierein  stated  tliat  tlie  construction  of  the  said  works  shall  be  hon<i  fide  commenced 
and  fifty  thousand  dollars  expended  on  such  works  before  the  first  day  of  March, 
A. I).  190.3,  and  at  least  the  sum  of  two  hundred  and  fifty  thousand  dollars  expended 
on  said  works  within  three  years  from  the  passing  of  said  Act;  otherwise  the  jwwers 
thereby  granted  to  cease  an<l  to  be  null  and  void  as  respects  so  much  of  the  said  works 
as  then  remain  uncompleted. 

4.  That  your  petitioners  arc  the  riparian  owners  of  the  water-power  rifilita  at 
Grand  Falls,  in  the  county  of  Victoria,  imd  Province  of  Xew  Brunswick;  that  they 
have  acquired  by  lease  through  the  ^Minister  of  the  Interior,  lots  "A",  "B"  and  "C"  of 
the  ordnance  lands  (so  called)  at  (iran<l  Falls,  said  l^ase  being  dated  the  twenty- 
seventh  day  of  April,  A.D.,  1H94;  and  having  been  nuide  by  Her  late  Majesty  the 
Queen  to  Edwin  -Tack  nnd  Walter  Arnistrong  and  by  them  assigned  to  your  petitioners 
the  said  The  Grand  Falls  Water  E'ower  and  Boom  Company. 

5.  That  by  Indentnri'  of  lease  bearing  date  the  twenty-ninth  day  of  August,  in 
the  year  of  our  Lt)rd  one  thousand  eight  bundriHl  and  ninety-four.  Her  Majesty  the 
Queen,  as  represented  by  the  Surveyor  (it-neral  of  tlie  Province  of  New  Brunswick, 
assigned  to  James  Hayes,  of  the  State  of  Maine,  all  that  parcel  of  land  lying  on  the 
westerly  side  of  the  River  Saint  .Tobn,  between  the  Commons  (so  called)  and  the 
river  and  including  a  small  island  in  the  IJiver  Saint  John  above  the  Grand  Falls 
containing  two  acres  mor<'  or  less,  a  half  interest  in  the  said  leasehold  lands  being  now 
vested  in  your  petitioners. 

6.  That  your  petitioners  also  acquired  the  mill,  mill  rights,  mill  privileges,  mill 
site,  water-jKV'.ver,  right  of  flowiige,  easements  and  laud  belonging  thereto  situate  at 
Grand  Falls  aforesaid,  formerly  owned  by  one  Onesime  Parent. 

7.  That  your  petitioiers  are  also  the  owners  of  otlier  lands  at  and  adjacent  to  the 
said  Grand  Falls,  and  your  petitioners  claim  that  they,  as  riparian  owners  as  afore- 
said, own  the  water  rights  and  privileges  at  Grand  Falls  aforesaid. 

8.  That  by  letters  patent  under  the  Great  Seal  of  the  Province  of  New  Brunswick 
made  and  issued  on  the  twenty-fourth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  five.  Barton  E.  Kingman  and  his  associates  were  incor- 
pi.irated  under  the  name  of  The  Grand  Falls  Power  Company,  Limited. 

9.  That  by  Chapter  17  of  the  Acts  of  the  Legislative  Assembly  of  t!  o  said  Pro- 
vince of  New  Brunswi'jk  (5  Edward  VII),  passed  on  the  fourteenth  day  f  April,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  five  the  grant  of  said  'Letters 
Patent  was  confirmed.    Said  Letters  Patent  are  se  uot  in  Tull  in  said  Act. 

10.  That  by  said  chapter  17  of  Edward  VII,  jiassed  as  aforesaid  by  the  Ix-gislature 
of  the  Province  of  New  Brunswick,  the  said  the  tJrand  Falls  Water  Power  Company, 
Limited,  are  authorized  and  empowered  to  condu(!t  a  portion  of  the  waters  of  the  Saint 
John  river  to  such  point  as  may  be  deemed  by  the  company  most  fit  and  proper  for  the 
development  of  the  power  to  be  derived  therefrom  and  are  authorized  to  build  at  the 
head  of  the  Grand  Falls  and  the  Narrows  and  gorge  between  the  upper  and  lower  basins 
aforesaid  and  below  them,  and  at  such  othrr  points  as  may  be  deemed  advisable,  all 
such  dams,  wingdams,  sluices,  conduits  and  buildings  as  are  or  may  be  necessary,  and 
to  construct  and  attach  to  the  shores  and  banks  of  the  Saint  John  River  in  the  vicinity 
of  Grand  Fulls  and  maintain  side  booms,  i)iers,  wharfs,  slips  and  other  works  necessary 
fcr  the  operation  of  any  saw  or  pulp  mills  or  manufactories,  such  side  booms  and  piers 
to  be  extended  from  the  upper  basin  above  the  falls  up  the  Saint  John  river  to  such  a 
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distance  as  is  necessary  to  hold  tlie  logs,  timber  and  wood  of  any  kind  from  the  saw 
or  pulp  mills  which  may  be  built  by  the  company  at  or  near  the  Grand  Falls. 

11.  That  by  said  Act  power  was  given  to  the  company  to  expropriate  lands  or  privi- 
leges. The  powers  of  expropriation  given  are  unusual;  namely,  that  on  the  filing  of  a 
plan  and  description  of  the  land  as  provided  for  in  said  Act,  the  company  is  invested 
with  the  actual  title  and  becomes  the  legal  owner  of  the  property  as  described  in  said 
plan.  There  is  no  adequate  provision  for  the  payment  of  the  damages  that  may  be 
assessed.  That  under  said  expropriation  power  the  Grand  Falls  Power  Company,  Lim- 
ited, claim  that  they  have  the  right  to  expropriate  and  take  the  lands  held  under  lease 
by  your  petitiiiners  from  Ilis  Majesty  the  King  as  represented  by  the  Department 
of  the  Interior. 

12.  That  the  water-power  privileges  owned  at  Grand  Falls  aforesaid  by  your  peti- 
tioner will  be  rendered  of  no  value  if  the  works  contemplated  by  the  said  Grand  Falls 
Power  Company,  Limited,  are  carried  out  and  the  water  diverted  as  aforesaid. 

13.  That  the  erection  of  said  works  authorized  by  said  Act  will  obstruct  or  im- 
pede navigation. 

14.  That  by  article  3  of  the  Ashburton  Treaty  (1S42)  it  is  provided  that  the  navi- 
gation of  the  Saint-John  river  shall  be  free  and  open  to  both  parties  and  shall  in  no 
way  be  obstructed  by  either.  That  all  the  products  of  the  forests  —  logs,  lumber,  tim- 
ber, boards,  staves  or  shingles  —  grown  on  land  in  the  State  of  Maine  watered  by  the 
River  St.  John  or  its  tributaries  shall  have  free  access  to  and  through  the  said  river 
to  the  seaport  at  the  mouth  of  the  said  river  St.  John. 

16.  Special  caution  is  therefore  necessary  that  no  legislation  shall  be  passed 
authorizing  a  private  company  to  interfere  therewith. 

W.  That  the  object  and  intention  of  the  Act  complained  of  is  to  deal  with  matters 
over  which  the  province  has  no  jurisdiction  and  to  deal  with  matters  entrusted  to  the 
exclusive  jurisdiction  of  the  Dominion  Parliament. 

Wherefore,  your  petitioners  pray  that  pursuant  to  the  authority  vested  in  Your 
Excellency  by  the  British  North  America  Act,  the  said  Act,  being  Chapter  IT,  6 
.  Ed^vard  VIT,  entitled  "  An  Act  to  confirm  the  charter  of  the  Grand  Falls  Power 
Company,  Limited,"  n-ny  be  disaliowtHl  or  such  of  the  provisions  thereof  as  authorize 
works  which  will  interfere  with  the  navigation  of  the  River  St.  John  or  allow  the  expro- 
priation of  land  owned  by  His  Majesty  the  King  as  represented  by  the  Minister  of  the 
Interior  or  other  property  owned  by  your  petitioners. 

And  your  petitioners  ever  pray. 
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THE  GRAND  FALLS  WATER  POWER  AND  BOOM  COMPANY,  . 

By  Hugh  H.  McLean, 

Viee-Preaident. 

Beport  tranwnitted  hy  ihe  Lieut.  Oovernor  H  April  1906 

MEMORANDUM  AND  REPORT  OF  THE  ATTORNEY  GENERAL  FOR  THE 
INFORMATION  OF  TftE  COMMITTEE  OF  THE  EXECUTIVE  COUNCIL 

The  Attorney  General  reports  that  he  has  had  under  consideration  an  extract 
from  a  report  of  the  Committee  of  the  Privy  Council  of  Canada,  approved  hy  Hia 
Excellency  the  Governor  General  on  the  Third  January,  1906,  together  with  a  report  of 
the  Honourable  the  Minister  of  Justice  upon  chapter  14  of  the  Acts  of  the  Legislative 
Assembly  of  the  Province  of  New  Brunswick,  lOO.'J,  intituled  "  An  Act  for  the 
prevention  of  fires  in  connection  with  surveys  and  construction  of  the  National 
Transcontinental  Railway  and  other  railways  passing  through  forest  lands  in  New 
Brunswick." 
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The  Minister  calla  attention  to  the  provisions  of  tho  Act,  authorizing  the 
Lieutenant  Governor  in  Council  to  employ  forest  fire  wardens  in  connection  with  the 
surveying  of  the  National  Transcontinental  Railway  through  the  Province  of  Ne^ 
Brunswick,  who  shall  accompany  each  of  the  survey  and  construction  parties,  and  to 
the  further  provision  making  it  the  duty  of  the  head  of  each  survey  party  and  the 
various  contractors  and  foremen  and  other  persons  engaged  in  construction  to  afford 
all  possible  facilities  and  assistance  to  the  person  so  appointed  by  the  Lieutenant 
Govt  lor  in  Council  for  the  prevention  of  fires,  and  also  providing  that  the  wages  and 
expenses  of  these  forest  fire  wardens,  while  so  emjjloyed,  shall  be  paid  by  the  heads  of 
the  survey  parties  and  the  contractors  in  manner  provided  by  the  Act. 

The  Minister  states  that  these  provisions  are,  in  his  opinion,  ultra  vires  of  the 
Legislature,  and  expresses  the  hope  that  the  Provincial  Government,  upon  reconsidera- 
tion of  the  matter,  will  undertake  to  have  said  Act  repealed  at  the  then  next  session 
of  the  legislature. 

The  Attorney  General  is  not  prepared  to  admit  that  it  is  beyond  the  eompetcney 
of  the  Provincial  Livislature  to  make  such  provision  as  it  deems  necessary  for  the 
protection  of  the  Public  Domain  from  d«»struction  or  injury  through  fires  which  might 
result  from  the  negli«enoe  of  surveyors  or  contractors,  even  although  they  might  be 
employed  by  the  Dominion  Government  and  engaged  in  the  construction  of  Dominion 
work;  but  in  view  of  the  fa<!t  that  an  amicable  arrangement  has  been  come  to  between 
the  Provincial  Government  and  the  Minister  of  Railways  and  Canals  for  the  employ- 
ment of  forest  fire  wardens,  to  be  appointed  by  the  Provincial  Government,  their 
wages  to  be  paid  by  the  Department  of  Railways  and  Canals,  the  Attorney  General 
wa»  of  opinion  tliat  it  would  be  desirable  in  the  pttblic  interest  to  rei)eal  the  said  Act. 
and  the  Provincial  Government  having  acquiesced  in  this  view,  the  said  Act  was  re- 
pealed at  the  last  session  of  the  legislature,  and  another  enactment  passed  bearing 
upon  the  subject,  but  not  containing  any  of  the  provisions  to  which  exception  has  been 
taken  by  the  Minister  of  Justice. 

The  Attorney  General  recommends  that  a  cojjy  of  this  report,  if  approved,  be 
transmitted  to  the  Honourable  the  Secretary  of  State  for  the  information  of  His 
Excellency  the  Governor  General  in  Council. 

The  Committee  of  Council  concurrin>r  in  the  rejxjrt  of  the  Attorney  General, 
recommend  its  adoption. 

J,  v..  SNOWBALL, 

Certified:  Passed  April  14th,  190G.  Llputenant  Governor. 
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JOS.  HOWE  DIOKSON, 

Clerk-  of  the  ExeciilU'e  Council  of  N.B. 

Memorandum  and  report,  of  the  Attorney  General  for  the  information  of  the  Com- 
mittee of  the  Executive  Council. 

The  Attorney  General  reports  that  he  has  had  under  consideration  an  extract  from 
a  report  of  the  Committee  of  the  Privy  Council  of  Canada,  approved  W  His  Excel- 
lency the  Governor  General  on  the  tentli  March,  1906,  together  with  r  ''■■  r-. '  of  a  peti- 
tion of  The  (rvand  Falls  Water  Power  and  Boom  Company,  praying  Unki  the  Act,  6 
Edward  VTI.  Chapter  17,  passed  by  the  Legislature  of  the  Province  of  New  Bnms- 
wick.  intitule<l  "An  Act  to  confirm  the  Charter  of  the  Grand  Falls  Power  Company, 
Limited,"  may  be  disallowed,  or  (quoting  from  the  iH'tition)  "such  of  the  pi-ovisions 
thereof  as  authorize  works  which  will  interfere  with  the  navigation  of  the  River  Saint 
John,  or  allow  tlie  expropriation  of  land  owned  by  His  Majesty  the  King  as  represented 
by  the  Minister  of  the  Interior,  or  other  property  owned  by  the  petitioners." 

The  Attorney  General  observes  that  the  Honourable  the  Minister  of  Justice 
desires  to  call  attention  particularly  to  two  of  the  grounds  mentioned  by  the  peti- 
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kioiiers: — First,  tliut  the  effect  of  the  Act  is  to  authorize  tlie  expropriation  of  lands 
iMtlonginp  to  tlie  Dominion,  (.r  of  n  leasehold  interest  in  such  lands;  and  secondly 
that  th'-'  works  authorized  hy  tiie  Act  will  obstruct  or  impede  the  navigation  of  tho 
Saint  ./ohn  Itiver.  The  Government  of  New  Brunswick  is  desired,  as  soon  as  conven- 
iently may  be,  to  inform  His  Excelknry's  Government  as  to  what  the  answer  of  tho 
New  Brunswick  Government  is  to  the  said  petition,  particularly  with  regard  to  the 
points  above  «i)ecially  referred  to. 

As  the  question  of  the  right  of  the  Provincial  Legislature  to  puss  the  Act  referred 
to  is  one  of  very  great  importance  from  the  standpoint  of  provincial  rights,  and  also 
by  reason  of  the  fact  that  if  the  Act  should  be  disallowed  the  effect  might  be,  and  in 
all  probability  would  be,  to  delay,  if  not  altogether  to  defeat  tho  carrying  on  of  an 
enterprise  of  the  greatest  iwssible  importance  to  the  province,  it  seems  desirable  that 
the  attention  of  His  K.xcellency  in  Counci'  should  be  called  in  soniewhat  minute  d-^tail 
to  the  facts  bearing  ujxm  the  subject. 

In  the  first  place  it  seems  to  the  Attorney  General  rather  remarkable  that  the 
objection  to  the  comi)etency  of  the  provincial  legislature  to  pass  the  Act  objected  to 
should  be  rais»^  by  tho  Grand  Falls  Water  Power  and  Boom  Company,  which,  after 
being  incorjM^rated  by  the  Dominion  ])arlinment  in  the  year  1895,  upwards  of  ten  years 
ago,  were  so  doubtful  as  to  tin^  authority  of  the  Dominion  parliament  to  grant  to  tlie 
coaipany  tiie  desired  j>jwors,  that  they  came  to  the  New  Brunswick  legislature,  as 
stated  in  tlir>  petition,  in  the  year  1901,  and  obtained  legislative  authority  to  construct 
the  wurks  mentioned  in  and  purportin'  to  be  authorized  b.>  the  Dominion  charter. 
The  legislature  of  New  Brunswick  had  as  much  jjower  to  i)ass  the  Act  5  Edward  VII, 
chapter  17,  a^  it  had  to  pass  the  Act  1  Edward  VII,  chapter  8,3  relating  to  the  peti- 
tioner. 

NotwithstaiidiUri  that  the  pi.'titioners  received  legislative  authority  from  both  the 
Dominion  and  the  Provincial  legislatures,  and  it  was  made  by  the  latter  a  condition 
of  their  cluutcr  that  tiie  company  should  homi  fide  conunenee  work  and  expend  the 
sum  of  at  least  $150,tKtO  before  the  first  of  March,  A.D.  1903,  the  company  utterly 
failed  to  comply  with  such  condition,  and.  not  having  coiintienced  the  construction  of 
the  authorized  works,  !l;:'ir  powers  have  lapsed. 

It  "s  clear  to  the  Attorney  General  that  the  proposed  works  being  purel,v  of  a  local 
character  the  ProvinciMl  Legislature  is  the  jiroper  legislative  body,  and  indeed,  the 
only  legisli>*ive  body  emj  owered  to  grant  the  charter.  Even  if  the  works  would  in  any 
way  obstrut  '  or  imi)ede  the  navigation  of  the  Saint  John  river,  which  is  denied,  the 
Act  to  whic'i  ex<'eption  ir  taken,  by  section  2,  makes  ample  provision  for  preserving 
tlie  navigali  m  bv  providintr  that  the  -ompany  shall  file  a  i)lan  of  its  proposed  works  and 
a  description  of  tlu'  proposed  site  with  the  Minister  of  Public  Works  of  Canada,  and 
obtain  the  ai'l"'"^"'  <>f  the  (Jovernt>r  in  Council  of  such  site  and  plans,  pursuant  to  the 
provisions  of  Chapter  92  of  the  Revised  Statutes  of  Canada  and  any  Act  or  Acts  in 
amendment  tln-reof.  But  it  is  a  niisstatenent  of  fact  to  say  tiiat  the  proposed  works 
will  obstruct  or  impede  the  navigation  of  the  St.  John  river.  That  river  is  not  navig- 
able except  for  small  boats  above  Woodstock,  which  is  about  74  miles  l)elow  tho  Grand 
falls.  These  falls  are  of  a  height  of  about  74  fi-et,  with  a  further  descent  in  the  ra^yida 
of  the  gorge  of  4.')  feet,  and  form  an  absolute  obstruction  to  navigation.  Above  the 
falls  the  onl.v  purposes  of  navigation  to  which  the  river  is  put  are  for  the  floating  of 
logs  down  the  river  and  by  using  it  for  canoes,  row-boats,  batteaux  and  the  like.  It 
will  be  observed  tha.  the  letters  patent  provide,  as  will  be  swn  on  page  109  of  the 
printed  Act-s.  that  nothing  therein  contained  shall  i>erniit  of  any  iwwer  being  exer- 
cised in  such  a  way  as  to  interfere  with  the  driving  of  lot,B,  lumber  and  timber  in  tho 
river,  and  provision  is  made  for  notice  of  the  proposed  works  being  given  to  the 
Madawaska  I>og  Driving  Company  and  the  St.  John  Kiver  Log  Driving  Company,  and 
for  the  approval  of  plans  by  the  Chief  Commissioner  of  Public  Works. 

In  section  14  of  the  petition  it  is  alleged  that  by  Article  3  of  tlie  Ashburton 
Treaty  it  is  provided  that  the  navigation  of  the  St.  John  river  shall  be  free  and  open 
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to  both  partit's,  and  sliiill  in  no  way  be  obstructed  l)y  either;  that  all  the  products  of 
the  fori>9t,  log!*,  lumber,  timber,  boards,  staves  or  shingles  grown  on  land  in  the  State 
of  Maine  watered  by  llie  River  St.  John  or  its  tributaries,  shall  have  free  access  to 
and  through  the  said  river  to  the  seaiiort  at  the  mouth  of  the  said  River  St.  Jolin. 
In  considering  this  section,  it  must  be  observed  that  tho  language  of  the  first  portion 
is  used  in  tho  treaty  as  applicable  to  that  portion  of  the  river  where  it  forms  tho 
boundary  botwet^n  the  State  of  Maine  and  the  Province  of  New  Brun<»wick,  whereas 
the  river  at  Grand  falls  is  wholly  within  the  province.  Tlie  remainder  of  the  clause  is 
intended  to  j)rovido  that  no  cu.>?toms  duties  shall  Ih>  exacted  upon  products  of  the  Staw 
of  Maine  passing  down  the  river.  The  Ashburton  Treaty,  therefore,  has  no  bearing 
upon  the  subject,  although  the  provincial  government  recognizes  that  it  would  not  be 
in  the  public  interest  to  authorize — and  it  would  not  be  a  party  to  authorizing — any 
works  which  would  obstruct  tlie  navigation  of  the  river  and  prevent  the  free  passage 
of  lumber  down  the  sa!i;e. 

Having  reference  to  the  objection  raised  by  tl;c  petitioners  that  tiif  ctfoct  of  the 
Act  is  to  authorize  the  expropriation  of  lands  belonging  to  the  Dominion,  or  a  lease- 
hold interest  in  such  lands,  the  Attorney  General  reports  that  the  Dominion  lands 
referred  to  by  the  petitioners  in  section  4  of  the  petition  are  upon  the  opposite  side  of 
the  river  from  that  where  the  works  of  the  company  will  be  situate,  and  he  is  informed 
that  it  will  not,  in  the  opinion  of  tlie  company,  be  necessary  to  occupy  any  of  these 
lands.  This  question,  however,  does  not  seem  to  be  of  importance,  because  the  Act 
does  not  profess  to  give  authority  to  expropriate  the  property  of  the  Crown,  and  it 
contains  no  words  from  which  such  authority  could  be  inferred.  It  is  a  principle  of 
construction  that  the  Crown  is  not  intended  to  be  included  in  any  Act  tuiless  mem- 
tioned  in  express  words,  and,  therefore,  it  will  be  assumed  that  in  giving  authority  to 
expropriate  lands,  the  provincial  legislature  did  not  in*  nd  to  confer  any  power  to 
expropriate  lands  belonging  to  the  Dominion  governmt  at.  If  the  possibility  that  the 
company  might  want  lands  owned  by  the  Dominion  were  sufficient  to  prevent  a  pro- 
vincial statute  being  held  intra  vires,  no  Act  incorporating  a  railway  company  which 
gave  the  power  to  expropriate  lands  for  its  right  of  way,  station  ground,  &c.,  would 
be  held  valid,  because  by  possibility  the  company  might  find  it  desirable  to  uae  for 
such  right  of  way  or  station  grounds  land  which  belonged  to  the  Dominion. 

It  may  not  be  out  of  place  to  call  attention  to  the  fact  that  the  lease  of  a  portion 
of  the  ordnance  lands  referred  to  in  the  petition  was  obtained  by  the  petitioners 
expressly  for  the  purpose  of  developing  the  water-power  at  Grand  falls,  and  upon  the 
assurance  given,  as  the  Attorney  General  is  informed,  by  the  petitioners  to  the  Gov- 
ernment that  such  works  would  be  undertaken  by  the  ixjtitioners;  so  that  the  position 
of  the  petitioners  is  that  having  obtained  legislative  powers  and  concessions  on  the 
faith  of  their  alleged  intention  and  ability  to  proceed  with  the  work  in  which  they 
have  utterly  failed,  they  are  now  seeking  to  obstruct  the  carrying  on  of  the  undertaking 
by  others,  who,  by  the  deposit  of  $50,000  with  the  Receiver  General  to  be  forfeited  in 
case  the  works  are  not  undertaken  and  carried  to  completion,  and  otherwise,  have 
given  evidence  of  their  bona  fidea  and  financial  ability. 

With  regard  to  the  provision  to  which  the  petitioners  object  that  unusnal  powers 
of  expropriation  are  given  to  the  company,  the  Attorney  General  is  if  the  opinion  that 
the  Act  most  amply  protects  the  interests  of  all  persons  whose  property  the  company 
might  desire  to  expropriate.  It  must  be  borne  in  mind  that  before  filing  a  plan  and 
description  of  land,  as  provided  for  in  the  Act,  the  company  must  obtain  the  con- 
sent of  the  Lieutenant  Governor  in  Council,  and  such  consent  can  only  be  given  after 
he  has  made  inquiry  at  the  expense  of  the  company  into  the  value  of  8uch  water 
rights,  lands,  rights  or  privileges  which  the  company  desires  to  expropriate,  and  t. 
company  shall  deposit  with  the  Receiver  General  such  amount  as  the  Lieutenant 
Governor  in  Council  shall  deem  necessary  in  order  to  pay  therefor.  (See  page  11'5  of 
Acts,  containing  paragraph  6  of  charter),  and  this  amount  is  to  be  applied  by  the 
Receiver  General  toward  the  payment  of  the  danages  which  the  claimants  may  recover. 
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The  fact  thai  such  care  has  teen  exer  lised  for  the  protection  of  the  rights  of  the 
claimaata  is,  of  course,  not  material  to  the  question,  which  has  been  raised,  but  the 
Attorney  General  thinks  it  desirable  to  have  attention  called  to  the  matter,  by  reason 
of  the  allegations  contained  in  the  petition. 

The  Attorney  (Jcneral  reconmiends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Honourable  the  iSecre  ary  of  State  for  the  consideration  of  His 
Excellency's  government. 

The  committee  of  (  ouncil  concur   in   the   reiwrt   and  recommendation   of  the 
Attorney  General. 
Certified;  Passed  April  T4th,  1906.  J.  B.  SNOWBAIiL, 

Jos.  HowK  Dickson,  Lieutenant  Oovemor. 

Cleric  of  the  Executive  Council. 


Mkhorandum   and   Report   of   the   Attorney    General  for   the   Information   of   the 
Oomtnittee  of  the  Executive  Council. 

The  Attorney  General  has  under  consideration  an  extract  from  a  report  of  the 
Committee  of  the  Privy  Council  of  Canada,  approved  by  His  Excellency  the  Governor 
General  on  the  8rd  February.  11K)6,  together  with  a  report  of  the  Honourable  the 
Minister  of  Justice,  with  respect  to  chapter  84  of  the  Act  of  the  'L^islatlve  Assembly 
of  the  Province  of  New  Brunswick,  1906,  intituled:  "An  Act  to  amend  the  Act 
incorporating  the  Maine  md  New  Briinswick  Electrical  Power  Company,  Limited." 

The  Attorney  General  observes  that  the  Minister  of  Justice  is  of  the  opinion  that 
the  authority  granted  by  the  Legislature  to  the  company  to  exercise  such  powers  and 
privileges  are  conferred  upon  it  by  an  Act  of  the  Legislature  of  the  State  of  Maine, 
and  to  consolidate  and  work  its  franchises  with  those  granted  by  the  Legislature  of 
Sftid  state  as  one  enterprise,  &c.,  is  ultra  vires  of  the  Provincial  Legislature. 

The  Attorney  Gv^reial  is  not  able  to  concur  in  the  opinion  expressed  by  the 
Minister  of  Justice  that  it  is  vltra  vires  of  a  Provincial  Legislature  to  permit  a 
corporation  which  it  has  oreated  to  exercise  in  another  state  or  province  such  franchises, 
powers  and  privileges  as  may  be  conferred  upon  it  by  the  legi»lative  authority  of  such 
■tate  or  province,  and  submits  that  strong  reasons  could  be  urged  against  che  view 
taken  by  the  ^linister  of  Justice.  As,  however,  the  company,  after  a  conference  between 
itn  representatives  and  the  minister,  thought  it  better  to  ha^'e  those  features  of  the  Act 
4o  which  he  took  exception  eliminated,  this  view  was  acquiesced  in  at  the  last  session  of 
the  legislature,  and  the  Act  referred  to  was  repealed,  and  a  lew  statute  passed  not  con- 
taining the  provisions  to  which  exception  was  taken  by  the  minister. 

The  Attorney  General  recommends  that  a  copy  of  (Ms  report,  if  approved,  be 
transmitted  to  the  Honourable  Secretary  of  State  for  the  informatioji  of  His 
Excellency  the  Governo '  General  in  Council. 

The  Committee  of  Council,  concurring  in  the  said  report,  recominends  its  adoption. 
Certified:  Paiwed  April  14th,  1906.  J.  B.  SNOWBALL, 

Jo3EPU  HowE  D;oKSON,  Lieutenant  Oovemor. 

OUfk  of  the  Executive  Council  of  N.B. 
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Re  petition  prffti'titeil  ?'•'  thr  Grand  Falls  Water  Power  and  Boom  Company  to  the 
TTonourablp  the  Minister  of  Justice,  prayinf  for  the  disallowance  of  an  Act  passed 
hy  the  Legislature  of  New  Brdnswich  al  the  Session  1905,  intituled:  "An  Aet 
to  Confirm  the  Charter  of  the  Grand  Falls  Power  Company." 

Reply  of  the  Grand  Falls  Water  Power  and  Boom  Company  to  the  answer  madi  by 
the  Attorney  General  of  the  Province  of  New  Brunswick  to  the  said  petition. 

1.  The  first  objection  made  by  the  learned  Attorney  General  '^  that  our  company 
should  not  raise  nn  objection  to  the  oomjietency  of  the  provincial  legislature  as  we  had 
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applied  to  tlio  Xow  Brunswick  logihliiture  in  tl>e  year  1901  for  an  Act  to  confirm  the 
Act  patised  by  th«s  Dominion  parlianuiit  in  tiie  yoar  1895,  incorporating  our  company. 
We  say,  in  answer  to  tliis  argument,  that  by  applying  to  the  Dominion  parliament  to 
incorporate  our  company  we  recognized  then  that  it  alone  had  the  iwwer.  We  deny 
that  in  our  application  to  the  New  Brunswick  legislature  for  an  Act  to  confirm  the 
Act  passed  by  the  Dominion  parlininoit  we  recognised  the  rowers  of  the  New  Bruns- 
wick legislature  to  grant  to  our  company  the  p<^iwerb  given  by  the  Dominion  parlia- 
ment. We  say.  on  the  contrary,  that  the  New  Brunswick  legislature  by  paRsing  the 
Act  they  did  recognized  the  authority  of  tlie  Dominion  parliai.  ent  to  incorporate  our 
company,  and  that  it  was  necessary  for  us  to  go  to  the  Dominion  parliament  and  get 
an  Act  to  give  us  the  powers  set  out  in  our  Act  of  Incorporation.  The  reason  we  went 
to  the  New  Brunswick  legii»lature  was  f.o  there  would  be  no  question  raised  as  regards 
jurisdiction. 

2.  Another  objection  made  by  the  learniHl  Attorney  General  is  that  our  company 
not  having  expc-nded  one  hundred  and  fifty  thousand  dollars  before  the  first  day  of 
March,  ISit,'!,  the  powers  given  by  the  Act  of  Incorp»iration  have  lapsed.  In  reply  we 
say  that  section  10  of  our  Act  of  Incorporation  provides  that  the  powers  granted  to  us 
shal!  be  null  and  void  as  respect*;  so  much  of  the  said  works  as  then  remain  uncom- 
pleted. Our  ix)wers  to  hold  lands  and  i)roperty  and  to  do  other  things  provided  for 
by  said  Act  are  still  in  full  force  and  are  not  affected  by  the  failure  to  make  said 
expenditure. 

i\.  In  reply  to  the  third  answer  made  l»y  the  learned  Attorney  General  that  even 
if  the  works  of  The  Grand  Falls  Power  Company,  incorjwrated  by  the  New  Bruns- 
wick legislature  as  aforesaid  do  obstruct  or  ini]x>de  the  navigation  of  the  Saint  John 
River,  ample  provision  for  i)re8erving  the  navigation  is  provided  by  requiring  the  said 
company  to  file  a  plan  of  its  proposed  works  with  th?  Minister  of  Public  Works,  we 
contend  that  this  is  no  answer.  If  the  legislature^  of  New  Brunswick  have  no  power 
to  autl'.orize  i.  local  comjiany  to  innx^de  or  obstruct  the  navigation  of  the  Saint  John 
river,  adding  a  clau.s«>  to  sucii  an  Act  that  plans  of  the  works  are  to  be  approved  by 
the  Minister  of  Public  Works  would  not  render  such  an  Act  intra  vires.  On  the 
other  hand,  it  would  appear  to  us  that  the  local  legislature  by  passing  such  a  section 
thereby  admitted  that  they  had  not  jKiwer  to  pass  the  Aet;  otherwise,  why  refer  the 
matter  to  the  Minister  of  Public  Works?  In  other  words,  we  contend  that  tlie  local 
legislature  cannot  juiss  an  Act  authorizing  a  local  company  to  impede  the  navigation 
of  a  navigable  river  and  make  su<'h  Act  iiifni  vires  by  providing  that  the  works  to  be 
conptrunted  under  said  Act  shall  meet  the  approval  of  the  Minister  of  Public  Works. 

4.  The  iourth  answer  made  by  the  learned  Attorney  General,  namely,  that  the 
Ashburton  treaty  has  no  bearing  upon  the  subject,  is  one  that  needs  no  reply.  The 
terms  of  the  treaty  are  clear  and  well  defined  and  the  substance  thereof  is  set  out  in 
our  petition.  Article  III  of  the  Ashburton  treaty' (1842)  specially  provides  that  the 
navigation  of  the  Saint  John  river  shall  be  free  and  open  to  both  parties  and  shall  in 
no  way  be  obstructed  by  either,  and  that  all  the  logs,  &c.,  grown  on  lands  in  the  state 
of  Maine  watered  by  the  River  Saint  John  or  its  tributaries  shall  have  free  access 
through  the  said  river  to  the  seaport  at  the  mouth  of  tho  River  Saint  John.  It  is 
only  necessary  to  cite  this  subsection  to  fully  answer  tho  argument  of  the  learned 
Attorney  General  on  that  point. 

5.  The  fifth  answer  made  by  the  learned  Attorney  G,  iteral  to  our  petition,  namely, 
that  the  Dotninion  lands  leased  to  our  company  are  u'  ,!i  the  opposite  side  of  the  river 
from  where  the  works  of  the  (jlrand  Falls  Power  Con.i>aiiy  are  situate,  and  that  it  will 
not  bo  necessary  to  expropriate  the«e  lai;(I.s  n'ight  be  a  good  one  if  our  lands  were  not 
interfered  with  by  the  construction  of  the  works  proposed  by  tlie  said  Act.  We 
alleged  and  stated  in  the  j)etition,  and  wc  now  allege  and  state  that  the  construction 
of  the  works  x>ropose<l  by  The  Grand  Falls  Power  Company,  and  which  they  are 
authorized  to  execute  under  tlus  Act  of  the  local  legislature  would  render  valuelese  our 
leasehold  proi)erty.    We  attach  h.reto  a  copy  of  tho  plan  of  the  lands  under  lease  to 
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our  company.  The  dotted  lines  show  where  the  dam  is  proposed  to  be  constructed. 
It  will  be  noticed  by  examining  the  plan  attached  that  the  construction  of  the  works 
will  take  away  our  rights  as  riparian  owners  to  the  use  of  the  water  of  the  river  for 
mills  or  other  puriioses  and  absolutely  destroy  our  rights  as  riparian  proprietors.  The 
copy  of  the  plan  attached  is  a  copy  of  the  plan  attached  to  the  lease  of  the  lands. 
The  part  coloured  red  i-i  the  land  leased  to  our  company  by  the  Minister  of  the  Interior. 
It  is  not  enough  for  the  learned  Attorney  General  to  say  that  The  Grand  Falls  Power 
Company  do  not  intend  to  exprojtriate  our  lands  if  the  passing  of  this  local  Act  would 
authorize  them  to  practically  destroy  the  value  of  said  land*.  The  objection  we  urge 
is,  that  the  coiiFtruction  of  these  works  would  absolutely  destroy  the  value  of  our  pro- 
l)erty,  or,  in  other  words,  would  destroy  the  property  of  the  Crown  leased  to  us. 

6.  In  reply  to  the  sixth  answer  made  by  the  learned  Attorney  General  to  our 
petition,  viz.,  that  the  lease  which  our  conii>any  (namely,  'J'he  Grand  Falls  Water- 
Power  and  Boom  Comiiany)  have  uf  the  ordmiiice  lands  was  obtained  by  tlie  said  com- 
pany for  the  purpose  of  developing  the  water-power  at  Grand  Falls  upon  the  assur- 
ance that  such  works  would  be  undertaken  by  our  company,  wo  sav  that  the  learned 
Attorney  General  is  wrongly  advised  in  this  matter,  as  the  facts  show  that  the  leaae 
from  the  Queen  to  Edward  Jack  jind  Walter  Armstrong  was  dated  the  twenty-seventh 
day  of  April,  A.D.,  1S!)4.  Nn  such  condition  ?tiited  in  the  answer  of  the  learned 
Attorney-General  is  incorporated  in  said  lease.  Our  company  was  incorporated,  as 
stated  above,  in  tlie  year  180.')  and  the  lease  above  mentioned  was  assigned  to  our  com- 
pany on  the  twentieth  day  of  June,  1898,  or  four  years  aft«r  it  was  made.  Our  com- 
pany have  paid  a  large  sum  uf  money  to  the  said  original  lessees  for  the  said  lease 
and  the  assignment  of  said  lease  (o  our  company  was  consentiHl  to  by  the  Ilonoiirable 
the  Minister  of  the  Interior  which  consent  was  indorsed  thereon.  N(j  re|)resentations 
were  made  by  our  company  at  the  time  the  assignment  was  made  to  the  Honourable 
the  Minister  of  the  Interior  in  order  to  obtain  his  consent  to  said  assignment,  and  ws 
are  advised  that  if  the  inouiry  is  made  it  will  be  found  that  no  such  representations 
were  made  as  stated  in  the  answer  of  the  learned  Attorney  General. 

T.  In  reply  to  the  seventh  answer  made  by  the  learned  Attorney  Gem'ral  as  re- 
gards the  unusual  provisions  for  expropriation  given  to  The  Grand  Falls  Power  Com- 
pany, namely,  that  such  i)owers  are  safeguardtnl  by  the  provision  that  the  consent  of 
the  Lieutenant  Governor  in  Council  must  be  obtained  and  a  deiMJsit  made  with  the 
Receiver  General  to  such  an  amount  as  the  Lieutenant  Governor  shall  deem  necessary. 
We  pointed  out  in  our  petition  that  the  actual  title  to  the  property  is  to  bo  vested  in 
the  Grand  Falls  Power  Company  just  as  soon  as  they  deposit  with  the  Lieutenant 
Governor  in  Council  such  an  an.ount  as  the  Lieutenant  Governor  in  ODuncil  deems 
necessary.  In  other  words,  the  Lieutenant  Governor  in  Council  fix  the  damages  to  be 
paid  to  our  company.  Power  is  given  by  the  Act  for  a  mortgage  to  be  executed, 
which  mortgage  shall  be  a  first  charge  on  the  property.  Therefore,  if  our  company  are 
awarded  damages  in  excess  of  the  amount  deposited  with  the  lieutenant  governor  there 
will  be  practically  no  remedy  to  recover  same.  We  say  that  it  is  unusual  that  a 
private  company  should  have  the  right  to  take  immediate  ijossession  of  lands  and  that 
no  adequate  provision  is  made  for  the  payment  of  such  damages  as  may  be  assessed 
under  the  terms  of  the  Act.  The  usual  clause  is  that  the  amount  of  damages  as 
assessed  shall  be  a  lien  on  the  property  until  paid.  In  this  case  there  is  no  such  Hen 
given  on  tbe  property  and  the  mortgage  which  will  be  made  and  executed  would  cover 
the  property  ahead  of  our  claim. 

We,  The  Grand  Falls  Water  Power  and  Boom  Company,  again  request  that  the 
prayer  of  the  petition  of  our  company  shall  be  granted  and  that  the  Act  passed  by  the 
Legislature  of  the  Province  of  New  Brunswick  at  its  last  session  being  Chapter  17  of 
fi  Edward  VII.,  intituled  "  An  Act  to  Confirm  the  Charter  of  The  Grand  Falls  Power 
Company,  Limited,"  may  be  diBallowed,  or  such  of  the  provisions  thereof  as  authorized 
works  which  will  interfere  with  the  navigation  of  the  River  Saint  John  or  that  allow 
the  expropriation  of  lands  owned  by  His  Majesty  the  King,  as  represented  by  the 
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Minister  of  the  Interior,  or  that  would  seriously  damage  lands  held  by  your  petitioner 
under  lease  from  the  ifinister  of  the  Interior  be  disallowed. 

Respectfully  submitted, 
THK  CIRAND  YAUAi  WATER  POWER  AND  BOOM  COMPANY, 

By  HuoH.H.  MoLean, 

Vice-President. 


(Approved  7  J%ily,  1906.) 
Dei'artmknt  ok  iTiisTiCK,  Ottawa,  Sth  June,  1906. 

2'o  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  the  despateh  of  the  Lieutenant  Governor  of  New 
Brunswick,  dated  14th  April  last,  transmitting  certified  copies  of  Orders  in  Council 
in  relation  to  the  following  statutes  of  the  Legislative  Assembly  of  New  Brunswick 
1905,  viz.:— 

Chapter  14,  intituled:  "An  Act  for  the  ])revention  of  Fires  in  connection  with 
surveys  •'nd  construction  of  the  National  Transcontinental  Railway  and  other  railways 
passing  through  Forest  Lands  in  New  Brunswick"; 

Chapter  17,  intituled:  "An  Act  to  confirm  the  charter  of  the  Grand  Falls  Power 
Company,  Limited";  and 

Chapter  84,  intituled:  "An  Act  to  amend  the  Act  incorporating  the  Maine  and 
New  Brunswick  Electrical  Power  (^)mpan.v,  Limited, "  observes  that  (jhapters  14  and 
84  having  been  repealed,  no  further  action  devolves  upon  Your  Excellency. 

As  to  chapter  17,  it  was  stated  in  ifr.  Fitzpatrick's  report  of  Ifith  December  last, 
subsequently  approved  by  Your  Excellency,  that  this  Act,  among  others,  might  be  left 
to  such  operation  as  it  might  have.  After  tliat  report  was  approved,  however,  a  peti- 
tion was  received  from  the  Grand  Falls  Water  Power  and  Boom  Company  praying 
for  reasons  stated  therein,  the  disallowance  of  this  Act. 

By  Order  in  Council  of  10th  March  last  attention  was  drawn  particularly  to  two 
of  the  grounds  mentioned  by  the  petitioners,  viz. :  that  the  effect  of  the  Act  is  to  auth- 
orize the  expropriation  of  lands  belonging  to  the  Dominion  or  a  leasehold  interest  in 
such  lands,  and  that  the  works  authorized  by  the  A  would  obstruct  or  impede  the 
navigation  of  the  St.  John  river,  and  by  the  saiii  Order  in  Council,  copy  of  the 
petition  was  directed  to  be  transmitted  to  the  Lieutenant  Governor  of  New  Brunswick 
for  the  answer  of  the  government. 

Communication  was  accordingly  had  with  the  Lieutenant  G.vcrnor,  and  he  trans- 
mitted by  the  said  despatch  of  14th  April  copy  of  a  memorandum  and  report  of  the 
Attorney  General  of  New  Brunswick,  approved  by  the  Lieutenant  Governor,  in  reply 
to  the  said  petition. 

Copy  oif  said  memorandum  and  report  having  been  transmitted  to  the  petitioning 
company  a  memorandum   in  reply   has  been   received  from   the  company. 

The  undersigned  has  carefully  considered  the  Act  in  question,  and  what  is  alleged 
against  and  in  support  of  it,  and  he  sw^s  no  sufficient  reason  to  vary  the  recommenda- 
tion upon  which  this  Act  was  left  to  its  operation  by  the  said  report  of  16th  Decem- 
ber last. 

The  Act  recites  the  incorporation  of  the  Grand  Falls  Water  Power  Company, 
Limited,  by  letters  patent  of  New  Brunswick,  of  24tli  March,  11)06,  a  copy  of  which 
letters  patent  is  set  forth  in  the  6ched\ilc  to  the  Act,  and  confirms  the  letters  patent  so 
recited.  The  Act  provides,  moreover,  that  before  commencing  the  construction  of  its 
work  the  company  fihall  file  the  plans  thereof  with  the  Chief  Commissioner  of  Public 
Works  and  obtain  the  approval  of  the  Lieutenant  Governor  in  Council,  and  that  the 
company  aihail  also  file  the  plans  and  a  description  of  the  proposed  site  of  the  works 
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with  the  Minister  of  Public  Works  of  Canada,  and  obtain  the  approval  of  the  Gover- 
nor in  Council  of  such  site  and  plans,  pursuant  to  the  provision  of  chapter  92  of  the 
Revised  Statutes  of  Canada. 

By  the  letters  pnteiit  tbo  company  is  authorized,  amonfr  other  ])ower8,  to  acquire  the 
water-power  at  the  Grand  Falls,  and  all  lands,  rights  and  privileges  necessary  for  the 
efficient  operation  of  the  company;  also  to  develop  at  Grand  Falls  hydraulic  power  and 
generate  electric  power,  and  to  deal  in  power  for  general  commercial  and  other  pur- 
poses. It  is  provided  also  that  the  company  may  construct,  maintain  and  operate  a 
canal  and  hydraulic  raceway  at  or  near  Grand  Falls,  construct  works  for  the  develop- 
ment of  power,  and  build  sucb  dams,  sluices  and  buildings  as  are  necessary,  provided 
that  nothing  is  to  permit  of  any  power  being  exercised  in  such  a  way  a*  to  interfere 
with  the  driving  of  logs-  lumber  and  timber  in  the  river,  and  that  notice  of  submiwion 
of  the  company's  plans  of  proposed  works  is  to  be  given  to  the  Madawaaka  Log  Driv- 
ing Company  and  the  St.  John  River  Log  Driving  Company,  The  company  is  also 
empowered  by  means  of  its  works  aforesaid  to  supply  persons  with  water,  hydraulic, 
electric  or  other  power  for  use  or  for  any  purpose,  by  means  of  wires,  cables,  &c.,  and 
power  is  given  to  expropriate  lands  and  water  rights,  with  provisions  for  compensation. 

Several  matters  are  discussed  in  the  petition  and  in  the  memorandum  of  the  At- 
torney General,  and  in  the  petitioners'  reply,  but  it  appears  to  the  undersigned  that  the 
only  grounds  suggested,  upon  which,  if  established.  Your  Excellency  could  consistently 
with  the  practice  in  such  cases  interfere  with  this  Act,  are  those  specially  mentioned 
in  the  said  Order  in  Council  of  10th  March  last.  As  to  the  first  of  these  the  Act  does 
not  in  terms,  or  by  necessary  implication,  refer  to  any  lands  or  rights  of  the  Domin- 
ion or  authorize  the  expropriation  thereof.  Therefore,  it  doee  not,  as  the  Attorney 
General  points  out,  authorize  the  taking  of  Dominion  property.  Besides  the  under- 
signed denies  that  a  local  legislature  has  authority  to  authorize  the  expropriation  of 
the  public  property  of  Canada.  It  is  stated,  moreover,  by  the  Attorney  General  that 
there  is  no  intention  to  expropriate  any  property  of  the  Dominion.  If  any  attempt  were 
made  to  do  so  the  courts  would  afford  adequate  means  of  protection. 

As  to  navigation,  the  Act  affects  navigation,  if  at  all,  only  incidentally,  and,  in 
the  opinion  of  the  undersigned,  satisfactory  protection  for  all  the  interests  of  naviga- 
tion is  provided  by  the  provision  above  referred  to,  whereby  the  application  of  Chapter 
92  of  the  Revised  Statutes  of  Canada  is  expressly  recognized. 

It  is  impossible  for  Your  Excellency  in  Council  to  reviev^-  the  legislation  upon  its 
merits  or  to  determine  whether  the  rights  of  the  petitioning  company  have  been  suffi- 
ciently considered  or  adequately  protected.  These  arc  matters  solely  within  the  au- 
thority of  the  Legislative  Assembly. 

The  undersigned  recommends,  therefore,  that  no  further  action  be  taken  upon  the 
petition,  and  he  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted  to 
the  Lieutenant  Governor  of  New  Brunswick,  for  the  information  of  his  government, 
and  to  the  petitioning  company. 

Ifunibly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 


6  EDWABD  VU,  1906 

(Approved  Mm/  15,  11)07.) 
Dri'aht.mknt  or  Justick,  Ottawa,  December  IB,  190G, 
To  His  Excellrncy  the  Governor  General  in  Council: 

The  undersigned  has  h"d   unth'r  eonsideration   the  statutes  of   the  LoKislative 
Assembly  of  the  I'rovince  of  New  Brunswick,  passed  in  the  sixth  yein  of  His  Majesty's 
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Humbly  submitted, 


A.  B.  AYLESWORTH, 

Minister  of  Justice. 


7  BDWABD  Vn,  1907 

(Approved  H  January,  1908.) 
Depabtment  of  Justice.  Ottawa,  12th  December,  1907. 


To  Ilk  Excellency  the  Oovemor  General  in  Council: 


The  undesigned  ...Lad  --^"^"^'^^^XXl'^^  r:^^^'^?^^ 

respecting  Telephone  Companies-  that  the  provisi^^^^^^^^^^^  legislature  of  New 

local  telephone  companies  inoorporated  ""•^^'^.^'^^^^"T^^p^tiea.  rights,  powers  and 
Brunswick.  The  Act  authorizes  the  expropriation  of  ^:^J^'^'^^^^J^l  .^quires, 
franchises  of  any  telephone  company  "^^^^'P^^^^^/^/eLf^^^^^  having  authority  to 
amongst  other  things,  that  every  ^'^P^'^"; . J^  ^f  ^^^^^  certain  returns, 

charge  telephone  tolls  cari^ing  on  ^f^^^^^^XTto  examine  the  books  of  such 
and  that  the  Lieutenant  Governor  ^^^  "PP;"'^*^'^"  c^^^^^  „ay  readjust  and  alter  or 
companies.    Also  that  the  Lieutenant  «°^f'"^  ,;"  ^"j^^^^^  to    he  legislature  so 

expressly  limit  the  -^v]^^-'^^'^!}^''^:'^^^^^^^^^  the  organization  of  Fishermen's 

As  to  Chapter  50,  intituled  "An  Act  *%P'°;;^;j^J^^^^^^^^  the  provisions  of 

Unions,"  it  is  questionable  in  the  opinion  f  *  "^  jf^XvinT  They  seem  to  relate 
this  Act  fall  within  the  l^;«-^«t>7  ^Y^S  rather  fhan  "oany  matter  within  the 
t:&.:£%  tXS^Z  "i:;:imisigned  s^  no  obiectlon  to  leavii. 
tliis  Act  to  such  operation  as  it  may  have.  approved,  be  trans- 

jnent. 

JTumbly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 
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8  EDWABD  VII,  1908 

(Approved  16  Novetnher,  1908.) 

Dei'artment  of  JisTiCE,  OTTAWA,  Octobet  16,  1908. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  Legislature  of 
Now  Brunswick,  passed  in  the  Eigiith  year  of  His  Majesty's  reign,  1908,  received  by 
the  Secretary  of  State  for  Canada  on  3rd  September  last,  and  he  is  of  the  opinion  that 
these  statutes  may  be  left  to  such  operation  as  they  may  have. 

As  to  Chapter  19,  intituled  "An  Act  authorizing  an  inquiry  into  certain  matters 
connected  with  the  Central  Railway  Company  and  the  New  Brunswick  Coal  &  Eailway 
Company,"  there  has  been  referred  to  the  undersigned  copy  of  a  letter  dated  8th  June 
last  from  the  Lieutenant  Governor  of  New  Brunswick  to  the  Secretary  of  State  for 
Canada,  transmitting  copy  of  this  Act  in  which  the  Lieutenant  Governor  states  that  he 
assented  to  the  bill  with  great  hesitation,  having  grave  doubts  as  to  the  comRetency 
of  the  Legislature  to  pass  it.  His  Honour  raises  several  questions  as  to  the  validity 
of  the  legislation.  The  undersigned  eonsiders,  however,  that  the  Lieutenant  Governor 
pursued  the  proper  course  in  assenting  to  the  bill.  The  questions  which  he  states  as 
to  the  validity  of  the  Act  are  quite  capable  of  being  raised  and  deterrnined  in  the 
Courts  should  occasion  arise,  and  do  not,  in  the  view  of  the  undersigned,  afford 
sufficient  reason  for  disallowance. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  New  Brunswick  for  the  information  of  his 
Government. 

Humbly  submitted, 

A.  B.  AYLES'WORTH, 

Minister  of  Justice. 


m. 


9  £DWABB  Vn,  1909 

(Approved  7  March  1910) 
Department  of  Justice,  Ottawa,  23rd  February,  1910. 
To  His  Excellency  the  Governor  General  in  Council,: 

The  undersigned  has  had  under  consideration  the  Acts  of  the  Legislature  of  New 
Brunswick,  passed  in  the  Ninth  year  of  His  Majesty's  reign  (1909);  and  received 
by  the  Secretary  of  State  for  Canada  on  17th  August  last;  and  he  is  of  opinion  that 
these  Acts  may  be  left  to  such  operation  as  they  may  have  except  as  hereinafter 
otherwise  recommended: — 

Chapter  46,  intituled  "An  Act  reepecting  the  Protection  of  Game". 

In  recommending  that  this  Act  be  left  to  its  operation  the  undersigned  reserves 
the  objection  that  some  at  least  of  its  provisions  appear  to  relate  to  criminal  law, 
which  is  a  subject  within  the  exclusive  authority  of  Parliament.  The  Courts  may, 
however,  conveniently  consider  and  determine  this  objection  should  it  be  raised  in  any 
prosecution  under  the  Act. 

Chapter  68,  intituled  "An  Act  authorizing  the  City  of  Saint  John  to  build  a 
bridge  across  the  Harbour  of  Saint  John ". 

This  Act,  while  it  may  operate  to  confer  capacity  upon  the  Corporation  of 
St  John  to  construct  and  maintain  a  bridge  across  the  harbour,  cannot  give  any  title 
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to  the  City  to  construct  works  upon  the  harbour  bed  or  in  or  over  navigable  waters. 
It  is,  however,  necessary,  if  the  bridge  is  to  be  constructed  by  the  City,  that  the 
corporate  powers  of  the  City  should  be  enlarged  accordingly,  and  in  that  view  the 
undersignwl  considers  that  the  Act  should  be  left  to  its  operation,  and  he  presumes 
of  course  that  the  City  authorities  will  obtain  the  necessary  Dominion  authority 
and  sanction  before  proceeding  with  the  work. 

Chapter  74,  intituled  "  An  Act  to  incorporate  '  International  Power  Company. 
Limited ' ". 

By  this  Act  a  company  ie  incorporated  with  power  to  construct,  maintain  and 
operate  by  electricity -or  other  motive  power  a  line  of  railway  for  the  passage  of  cars 
and  other  vehicles  from  Milltown,  in  the  County  of  Charlotte,  to  Sprague's  Falls;  also 
to  construct  and  maintain  a  bridge  across  the  St  Croix  River  at  or  near  Sprague's 
Falls  for  the  purpose  of  connecting  the  railway  with  the  opposite  shore  of  the  river; 
also  to  construct  and  maintain  a  dam  or  dams  in  the  St  Croix  River  at  any  point 
between  Sprague'e  Falls  and  Milltown,  with  the  right  of  flowage,  for  the  purpose  of 
storing  and  preserving  the  waters  of  the  river  with  lawful  and  necessary  ways  for 
the  paeeage  of  logs,  lumber  and  fish;  also  to  use  the  power  created  by  the  dam  or  dams 
and  transmit  it  by  electricity  or  otherwise  to  any  part  of  the  County  of  Charlotte, 
and  for  this  purpose  to  erect  the  necessary  poles,  wires,  etc. 

Section  15  provides  that  "  For  all  or  any  of  the  purposes  mentioned  in  this  Act, 
the  Company  may  consolidate  or  unite  with  any  corporation  organized  for  a  similar 
purpose  under  the  authority  of  any  Act  of  the  Legislature  of  the  State  of  Maine  ". 

The  St  Croix  River  is  an  international  stream.  The  authority  of  a  local  legisla- 
ture with  regard  to  local  works  and  undertakings  is  by  Section  92,  Article  10  of  the 
British  North  America  Act,  1867,  subject  to  the  exception  of  railways,  works  and 
undertakings  connecting  the  province  with  any  other  or  others  of  the  provinces,  or 
extending  beyond  the  limits  of  the  Province.  Moreover  the  powers  of  a  local 
legislature  with  regard  to  the  constitution  of  companies  are  limited  by  Article  11 
of  the  same  section  to  the  incorporation  of  companies  with  provincial  objects. 
The  construction  of  a  bridge  across  the  St.  Croix  River,  thereby  connecting  the 
province  with  the  United  States,  the  building  of  dams  across  tlie  said  river,  and 
the  consolidation  or  union  of  International  Power  Company,  Limited,  with  a 
corporation  organized  under  the  authority  of  the  legislature  of  the  State  of  Maine 
are  objecte  which,  in  the  view  of  the  undersigned,  cannot  be  effected  by  the  legis- 
lature of  New  Brunswick.  These  powers  involved  the  execution  of  extra-territorial 
works    and   objects    ultra-provincial. 

T]\e  undersigned  considers,  therefore,  that  the  Act  ought  to  be  disallowed  unless 
the  local  Government  undertake  to  repeal  the  provisions  with  regard  to  the  bridge  and 
dam  ijpon  the  St.  Croix  River  and  the  consolidation  of  the  Company  with  a  corporation 
constituted  by  the  Sl'*te  of  Maine. 

Chapter  79,  intituled  "  An  Act  to  amend  the  Act  3  Edward  VII,  Chapter  109, 
intituled  '  An  AvA.  to  incorporate  the  Aluminupi  Production  Company  of  New 
Brunswick,  (Limited)  ",  and  to  change  the  name  thereof  to  "  The  General  Oil  Shales 
Company  of  Canada,  Limited  ". 

By  this  Act  the  name  of  tiie  Aluminum  Production  Company  of  New  Brunswick, 
Limited,  incorporated  by  the  New  Brunswick  Act,  .T  Edward  VII,  Cap  109,  is  changed 
to  the  "  The  General  Oil  Shales  Company  of  Canada  ",  and  further  powers  are 
conferred  upon  the  Company. 

By  the  original  Act  of  incovpoiition  of  t^'s  Company  it  is  enacted  that  the 
Company  shall  have  its  head  office  in  (be  P-  /ince  of  N«w  Brunswick,  but  that  it 
may  also  have  an  oflice  in  London,  or  >'  Me  City  of  New  York,  or  in  any  other 
place  out  of  Canada  as  is  determined  by  the  by-laws  of  the  Company  at  which  office 
stock  books  and  transfer  books  may  be  oponid  and  kept,  and  meetings  of  the  Company 
held,  and  any  other  business  of  the  Company  t'onsacted.  It  is  provided  further 
that  every  oflice  in  which  the  Company  transacts  its  business  or  any  portion  thereof 
f'^aW  be  deemed  to  bo  a  domicile  of  tlic  Company. 
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This  original  Act  unfortunately  escaped  notice  when  the  predecessor   in  offlot 

of  the  undersigned  was  reporting  upon  the  New  Brunswick  Statutes  of  1003,  otherwise 
it  would  have  doubtless  heen  disallowed  unless  amended  by  the  legislature  so  as 
to  confine  the  powers  of  the  Company  to  provincial  ot^eets. 

It  is,  in  the  opinion  of  the  undersigned,  plain  that  the  legislature  of  New  Bruns- 
wick lias  no  coiistitutic.dl  power  to  authorize  n  company  to  have  offices  and  transact 
business  out  of  the  Province,  and  to  confer  upon  the  Company  a  status  of  foreign 
domicile. 

The  Governor  in  Council  did  not,  however,  exercise  his  power  of  disallowance 
with  respect  to  the  Act  of  1903,  and  it  is  now  too  late  to  interfere  with  such  operation 
as  that  Act  may  have.  The  general  nature  of  the  powers  conferred,  coupled  with  the 
express  provisions  purporting  to  authorize  tho  Company  to  do  business  abroad, 
indicate  an  intention  that  the  business  of  the  Company  is  not  to  be  confined  to  pro- 
vincial objects.  But  it  is  certain,  by  reason  of  the  constitutional  limitation  of  the 
legislature,  that  the  said  Act  cannot  confer  any  powers  in  respect  of  objects  other 
than  provincial,  and  it  is,  therefore,  in  the  opinion  of  the  undersigned,  inexpedient 
that  the  name  of  the  Company  should  be  changed  to  "The  General  Oil  Shales  Com- 
pany of  Canada,  Limited,"  a  title  which  upon  its  face  is  liable  to  mislead  by  the  sug- 
gestion that  the  Company  has  Canadian  ns  distinguished  from  provincial  powers. 

The  undersigned  considers,  therefore,"  that  the  said  Chapter  79  of  1909  ought  to 
be  disallowed,  unless  amended  within  the  time  limited  for  disallowance,  by  striking 
from  the  new  name  of  the  Company  the  words  "of  Canada".  Moreover,  the  under- 
signed considers  that  the  powers  <»f  this  Company  ought  not  to  be  enlarged  as  pro- 
vided for  by  tho  Act  under  consideration  unless  the  original  Act  of  incorjwration  be 
amended  by  repealing  the  powers  relating  to  the  establishment  of  offices  and  the  carry- 
ing on  of  business  outside  of  the  Province  of  New  Brunswick. 

The  undersigned  recoumiends,  therefore,  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant  Governor  of  New  Brunswick,  for  the  information  of 
his  Government,  and  that  he  be  requested  to  infornt  Your  Excellency  immediately  as 
to  whether  his  Government  will  undertake  to  have  the  said  Chapters  74  and  79 
amended  as  mdicated  by  this  report  within  the  time  limited  for  disallowance. 


Humbly  submitted, 


B.  AYLESWORTH, 

Minuter  of  Justice. 


(Note:  The  above  repotied  Chap.  79  was  accordingly  amended  by  Chap.  80  of  1910.) 

(Approved  8  June  1910.) 

Department  op  Justice,  Ottawa,  7th  June,  1910. 

To  His  Excellency  the  Oovernor  Qencrnl  in  Council: 

The  undersigned  referring  to  the  Minute  of  Your  Excellency  in  Council  of  23rd 
F^ruary  last  with  regard  to  Chapter  74,  intituled  "  An  Act  to  incorporate  '  Interna- 
tional Power  Company,  Limited,' "  of  the  Acts  of  the  Legislature  of  Few  Brunswick, 
1909,  has  the  honour  to  report  that  there  has  been  referred  to  hiri  a  despatch,  dated 
10th  ultimo,  of  the  Lieutenant  Governor  of  New  Brunswick,  enclosing  a  letter  from 
the  Premier  of  New  Brunswick,  in  which  the  Premier  etates  that  he  undertakes  at 
the  next  session  of  the  Lcgi  lature  to  introduce  a  bill  to  repeal  the  provisions  of  the 
said  Act  with  regard  to  the  bridge  and  dams  upon  the  St.  Croix  River,  and  the  con* 
soHdation  of  the  Company  with  a  corporation  constituted  by  the  State  of  Maine.  He 
adds  that  the  Company  has  undertaken  in  the  meantime  not  to  do  any  work  under  the 
powers  referred  to. 
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The  undersigned  considering  tliat  this  undertaking  may  be  r^arded  as  satisfac- 
tory recommends  that  no"  further  action  be  taken  with  regard  to  the  said  Act,  and  that 
the  Lieutenant  Governor  of  New  Brunswick  be  informed  that  in  view  of  the  said 
undertaking  tli  •  Act  will  be  left  to  such  otieration  as  it  may  have. 

Humbly  submitted, 

CHAS.   MURPHY, 

Acting  Minister  of  Justice. 


10  EDWABD  Vn,  1»10 

( Appruvcd  11  February,  1911. 
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Depaktmkxt  ok  Justice,  Ottawa,  22nd  December,  1910. 
To  His  Excellenvi/  the  (Jovernor  Gener-d  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
the  Province  of  New  Brunswick,  jmssed  in  the  Tenth  year  of  His  late  Majesty's  reign 
(1910)  and  received  by  the  Secretary  of  State  for  Canada  on  9th  June  last;  and  he  is 
of  opinion  that  these  .statutes  may  be  left  Id  such  operation  as  they  may  have. 

Tlie  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Ivieutenant  Governor  of  New  Brunswick,  for  the  information  of  his 
Government. 

Humbly  submitted, 

A.  B.  AYLESIWORTH, 

Minister  of  Justice. 


1  GEORGE  V,  1911 

(Approved  S  February,  1912.) 

Dei>artmext  ok  Justice,  Ottawa,  30th  January,  1912. 
To  Hit  Royal  Highness  the  Oovemor  Oeneral  in  Council: 

The  undersigned  lias  had  under  consideration  the  statutes  of  the  legislature  of 
New  Brunswick,  itassed  in  the  first  year  of  His  Majesty's  reign  (l)ll^;  and  received 
by  the  Secretary  of  State  for  Canada  on  27th  April  last,  and  h*.-  is  o*  opinion  that  these 
statutes  may  be  left  to  such  operation  as  they  may  have,  subject  to  the  following  com- 
ments:— 

Cj^apter  25,  intituled  "  An  Act  for  better  enforcing  the  collection  of  certain  taxes 
imposed  by  Chapter  18,  Cons()lidated  Statutes,  1003." 

It  is  provided  by  Chapter  18  of  the  Consolidated  Statutes  of  New  Brunswick, 
1903,  that  upon  all  companies  accepting  risks  in  carrying  on  the  business  of  insurance 
against  fire  a  tax  shall  be  levied  of  one  per  cent  of  the  net  premiums  received  by  each, 
together  with  an  additional  sum  of  one  hundred  dollars  to  be  paid  by  each  company, 
the  principal  office  and  organization  of  wliich  is  not  within  the  province. 

The  present  statute  recites  a  growing  custom  for  corporations  and  firms  with  head 
offices  outside  of  New  Brunswick  to  insuve  their  property,  situate  within  the  piovince, 
against  risk  of  fire  through  outside  agents,  and  thus  to  escape  the  said  tax  of  one 
per  centum  of  the  net  pramiums  imposed  by  the  said  Ouapter  18.  The  statute  there- 
fore proceeds  to  require  that  every  fire  insurance  company  having  its  principal  office 
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or  organization  outside  of  New  Brunswick  shall  file  witb  the  Receiver  General  the 
name  of  a  general  regent  through  whom  all  its  fire  insurance  business  in  the  province 
is  to  be  written  ur  reported  and  who  alone  shall  be  authorized  to  sign  or  countersign 
policies,  or  if  the  company  has  no  genci-ai  agent  in  the  province  the  names  of  all 
agents  having  authoritj-  to  sign  or  countersign  policies,  and  that  any  such  agent  or 
agents  shall  be  residents  ^f  the  province;  that  no  company  shall  issue  any  policy  imless 
signed  or  countersigned  by  a  resident  of  the  province  previously  named  to  the 
Receiver  General,  and  that  any  company  which  issues  a  policy  not  so  signed  shall  be 
liable  to  a  penalty.  The  ttatute  provides,  moreover,  that  any  i)erson  who  adjusts  or 
appraises  a  loss  for  or  or.  behalf  of  any  company  under  a  policy  not  signed  or 
countersigned  by  a  resident  of  the  province  named  as  agent  under  section  5  shall  be 
liable  to  a  penalty.  It  is  further  enacted  that  the  Receiver  General  may  not  accept 
from  any  company  which  has  been  convicted  of  violation  of  any  of  the  provisions  of 
this  Act  taxes  for  the  year  commencing  the  first  day  of  June  following  the  date  of 
such  conviction,  and  that  any  company  from  which  the  Receiver  General  has  refused 
to  accept  taxes  shall  be  deemed  to  be  unauthorized  to  transact  business  of  fire 
insurance  in  the  province. 

Tlie  statute  seems  therefore  intended  for  the  purpose  of  making  effective  the  one 
per  cent  tax  upon  premiums  to  prevent  the  contracting  of  fire  insurance  policies 
outside  the  province  in  respect  of  property  situate  within  the  province  and  indirectly 
to  disqualify  a  company  which  so  contracts  from  transacting  the  business  of  fire 
insurance  within  the  province. 

It  appears  to  the  undersigned  that  these  enactments  are  (luestionable,  either  as 
affecting  the  regulation  of  trade  and  commerce  as  relating  to  taxation  not  within  the 
province,  or  as  affecting  matters  of  a  nature  not  merely  private  or  local  in  the 
prov.nce. 

Ihe  undersigned  does  not,  however,  consider  it  necessary  on  that  account  to 
recommend  the  disallowance  »f  the  statute.  Any  question  which  may  be  raised  as  to 
the  competency  of  the  enacting  authority  may  doubtless  be  conveniently  determined 
by  the  Courts. 

Chapter  93,  intituled  "  An  Act  to  incorporate  '  The  New  Brunswick  Trust 
Company.' " 

The  powers  conferred  uiwn  this  company  include,  among  others,  "  the  power  to 
receive  money  on  deposit  and  to  allow  interest  on  the  same." 

This  appears  to  be  a  power  relating  to  banking  winch  may  be  beyond  the  power 
of  the  legislature  to  confer  upon  a  trust  company. 

The  undersigned  does  not  consider  it  necossar^y,  liowever,  to  do  more  than  call 
attention  to  the  (luestion  which  may  exist  as  to  the  jjower  of  the  legislature  to  confer 
such  a  power. 

The  undesigned  recommends  that  a  copy  of  this  reiwrt,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  New  Brunswick  for  the  information  of 
his  Government. 

Humbly  submitted, 

CHAS     J.    DOHERTY,      . 
Minister    of   Justice. 


2  GEORGE  V,  1918 

(Ai)proved  37  March,  1913)     ■ 

Dei'autment  op  JusTicR,  Ottawa,  24th  March,  1913. 

To  Ills  Royal  Highness  the  Ocoernor  Oeneral  in  Council: 

The  underslKut'd  lias  had  under  consideration   the   Statutes  of  the  Legislature 
of  New  Brunswick,  passed  in  the  second  year  of  His  Majesty's  reign  (191?),  and 
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received  by  the  Secretary  of  State  for  Canada  on  6th  August  last;  and  he  is  of  opinion 
that  these  statutes  may  be  left  to  such  operation  as  they  may  have  except  as  here- 
inafter stated. 

Chapter  XVIII,  intituled  "  An  Act  to  confirm  an  Agreement  between  the  Saint 
John  and  Quebec  Railway  Company  and  the  Governments  of  Canada  and  New 
Brunswick,  and  to  further  amend  10  Edward  VII,  Chapter  52,  intituled  '  An  Act  to 
incorporate  the  Saint  John  and  Quebec  Railway  Company.'  " 

This  Act  recites  an  agreement  of  5th  March,  1912,  between  the  Dominion  Govern- 
ment, the  Provincial  Government  and  the  St.  John  and  Quebec  Railway  Company, 
confirmed  by  Act  of  Parliament,  and  the  local  Act  proeoeds  also  to  confirm  the  said 
agreement.  It  further  amends  the  Act  of  New  Brunswick  10  Edward  VII,  Chapter 
52,  intituled  "  An  Act  to  incorporate  the  Saint  John  and  Quebec  Railway  Company," 
and  it  adds  to  the  said  Act  the  following  sections : — 

"  18.  No  i)erson  shall  after  the  passing  of  this  amending  Act  be  a  director 
of  the  Company,  unless  he  is  a  shareholder  holding  fifty  shares  of  stock  in  the 
Company,  which  have  been  paid  in  cash  and  not  otherwise  to  the  extent  of  the 
full  par  value  thereof. 

"  19.  The  issued  shares  of  the  Company  which  on  the  tenth  day  of  April, 
A.D.  1912,  had  been  fully  paid  up  to  the  extent  of  the  par  value  thereof  in 
cash  and  not  otherwise  shall  on  the  date  of  the  passing  of  this  amending  Act, 
constitute  the  whole  of  the  issued  shares  of  the  Company,  and  the  holders 
thereof,  together  with  such  other  persons  as  may  after  the  date  of  the  passing 
of  this  amending  Act  become  shareholders  in  the  Company,  shall  constitute  the 
Compdny,  and  all  other  shares,  if  any,  issued  prior  to  the  passing  of  this  amend- 
ing Act,  and  all  subscriptions,  allotments  and  certificates  of  or  for  shares  here- 
tofore given,  made  or  issued  which  had  not,  prior  to  the  said  tenth  day  of 
April,  been  wholly  or  partly  paid  in  cash  and  not  otherwise  as  well  as  all  rights 
and  claims  of  all  persons  in  or  against  the  Company  in  respect  thereof,  are 
hereby  cancelled  and  declared  to  be  and  shall  be  null  and  void. 

"  20.  No  certificate  or  proprietorship  of  a  share,  whether  heretofore  or 
hereafter  issued,  shall  be  valid  or  binding  upon  the  Company,  unless  and 
until  in  addition  to  the  signatures  of  the  proper  signing  officers  it  is  also 
countersigned  by  the  Treasurer  or  Assistant  Treasurer  of  the  Company  or 
by  a  Registrar  of  Transfers  in  manner  and  form  as  may  be  prescribed  by  the 
by-laws  of  the  Company  ". 

James  D.  Seely,  of  St.  John,  Merchant,  and  others,  have  petitioned  for  the  dis- 
allowance of  this  Act  as  stockholders  of  the  St.  John  and  Quebec  Railway  Company, 
upon  the  ground  that  the  statute  operates  to  cancel  their  stock  without  their  knowledge 
or  consent;  that  the  bill  was  introduced  and  passed  without  notice  to  the  petitioners, 
and  that  it  was  promoted  by  misrepresentation  and  fraud. 

Upon  reference  of  the  petition  of  Mr.  Seely  and  his  co-petitioners  to  the  Lieu- 
tenant Governor  of  New  Brunswick,  the  Attorney  General  transmits  statutory  decla- 
rations of  Messrs.  Ross  Thompson,  A.  R.  Gould  and  F.  J.  Lisman,  officers  of  the  Com- 
pany, in  answer  to  the  statements  of  the  petition,  and  he  says  that  he  has  advised  the 
Lieutenant  Governor  that  in  his  opinion  "  the  Legislature  was  strictly  within  its 
rights  and  powers,  under  the  British  North  America  Act,  in  passing  the  legislation 
referred  to,  which  it  has  full  power  and  authority  to  do,  and  that  the  legislation  was 
presented,  considered  and  passed  upon  in  the  usual  way  that  all  legislation  is  con- 
sidered and  passed  upon  by  the  General  Assembly  of  this  Province ". 

In  these  circumstances  the  undersigned  does  not  consider  that  Your  Royal  High- 
ness should  review  the  proceedings  of  the  House  of  Assembly. 

There  is  a  long  discussion  in  the  papers  on  the  situation  with  regard  to  the 
petitioners'  stock.  While  the  Act  appears  to  be  within  the  constitutional  powers  of  the 
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legislature,  tlin  undersigned  does  not  consider  that  tlie  transfer  or  cancellation  of 
vrivate  rights  without  notice  or  compensation  is  an  appropriate  sphere  of  legislative 
activity,  and  he  reported  in  another  case  that  circumstances  might  arise  which  would 
justify  the  exercise  of  the  powers  appertaining  to  Your  Royal  Highness  to  prevent 
irremediable  wrong  or  injustice  legislatively  sanctioned  by  a  province.  It  seems 
difficult  to  escape  the  conclusion  upon  consideration  of  the  facts  as  stated  that  the 
provisions  above  quoted  operate  to  deprive  the  petitioners  or  eome  of  them  of  certain 
rights  which  they  had  in  the  constitution  of  the  St.  John  and  Quebec  Railway  Com- 
pany. Your  Royal  Highness's  Government  has,  however,  no  means  of  trying  any 
question  of  merits  as  between  tlie  petitioners  and  the  promoters  of  the  legislation,  and 
the  undersignrd  h  not  satisfied  upon  an  attentive  examination  of  the  evidence 
submitted  that  any  such  grievance  or  case  of  injustice  or  hardship  is  made  to  eppear 
as  would  justify  Your  Royal  Highness  in  exercising  the  power  of  disallowance. 

Chapter  LXVIII,  intituled  "  An  Act  to  Incorporate  The  New  Brunswick  Hydro 
Electric  Company  ". 

This  Act  authorizes  the  Company  to  actiuire  and  utilize  lands  and  water  powers 
on  the  Lapreaux  River  and  the  MaJ:aguadavic  River,  and  their  tributaries,  for 
electric  power  purposes,  and  "  to  construct  dams  and  reservoirs  and  pen  back  the 
"  waters  of  the  said  rivers  and  waters  tributary  thereto,  so  as  to  utilize  the  same,  and 
"  regulate  and  make  uniform  the  flow  thereof,  and  in  so  doing  the  company  shall 
"  permit  to  pass  down  the  Magaguadavic  in  the  channel  and  to  the  mouth  thereof, 
"the  largest  uniform  flow  of  wnter  practicable". 

Chapter  CIX,  intituled  "  An  Act  to  incorporate  the  Saint  John  River  Hydro- 
Klectric  Company  ". 

This  Act  authorizes  the  Company,  among  other  things,  to  acquire  water  powers 
on  the  St.  John  River,  in  the  County  of  York;  to  construct  and  maintain  a  dam 
acr'^caJ  the  river  at  a  height  not  exceeding  twenty-five  feel  above  low  water  mark 
at  a  point  between  the  mouth  of  Shogoraoc  Stream  and  the  mouth  of  the  Pokiok 
Stream,  and  to  acquire  and  construct  canals,  raceways,  etc.  It  is  provided  by  section 
7  that  the  Company  shall  at  all  times  during  the  open  season  of  nr'.vigation  maintain 
and  operate  at  its  own  expense  in  the  said  dam  across  the  said  Saint  John  River, 

"  (o)  Fit  and  sufiicient  sluices,  slides,  passages  and  gates  for  the  trans- 
mission or  paesiige  down  stream  of  square  timber,  saw-logB  or  other  lumber, 
whether  loose  or  in  rafts,  which  may  require  to  be  driven  or  floated  down  stream ; 

"  (b)  A  sufficiently  large  lock  or  locks,  with  efficient  gates  to  admit  of  the 
passage  up  and  down  stream  of  all  sailing  boats,  motor  boats,  steamboats,  scows, 
row-boats,  canoes  and  other  vessels  navigating  the  waters  or  the  said  'Saint 
John  River  ". 

Objection  has  been  made  to  this  Act  on  hehalf  of  the  Board  of  Trade  of  the 
City  of  St.  John  urging  that  it  conflicts  with  the  Ashburton  Treaty,  and  that  it  is 
ultra  vires  as  affecting  navigation;  moreover  that  the  proposed  works  will  interfere 
with  the  salmon  fisherj-. 

Upon  reference  of  this  memorial  to  the  Lieutenant  Governor  of  New  Brunswick, 
the  Attorney  General  submits  a  reply  from  the  Company  in  whicK  it  is  stated  that 
the  site  of  the  proposed  dam  as  defined  by  the  Act  is  wholly  within  the  Province 
of  New  Brunswick  and  not  on  any  portion  of  the  river  forming  the  boundary  between 
the  Province  of  New  Brunswick  and  the  State  of  Maine.  The  Company  argues  that 
the  works  will  not  obstruct  navigation  but  admit  theii*  obligation  to  comply  with 
the  Navigable  Waters  Protection  Act.  The  question  of  the  salmon  fishery  is  also 
discussed. 

It  appear^  to  the  undersigned  that  these  two  Acts,  Chapters  68  and  109,  are  of  the 
same  character.  They  are  statutes  incorporating  compinies  with  provincial  objects. 
The  effect  is  to  confer  capacity  upon  these  companies  to  execute  the  objects  for  which 
they  wore  incorporated  consistently  with  the  general  laws.    Adequate  protection  for  all 
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public  interests  is  provided  by  the  navigation  and  fishery  laws  of  the  Dominion,  and  the 
Acts  do  not  profess  to  exempt  the  companies  from  compliance  with  these  laws,  j't  would 
of  course  be  incompetent  to  the  province  to  authorize  any  such  exemption.  The  main- 
tenance of  treaty  rights  is  also  a  matter  within  the  jurisdiction  of  the  Dominion. 

The  undersigned  is  therefore  unable  to  perceive  any  reason  for  the  disallowance  of 
either  of  these  statutes.  They  cannot  in  themselves  prejudice  any  of  the  interests 
which  the  Board  of  Trade  of  the  City  of  St.  John  desire  to  protect,  but  it  will  be  for 
Your  Royal  Highnesg's  advisers  to  considei  ■  'hether  the  works  which  the  companies 
propose  when  they  are  proposed  may  be  approved  consistently  with  the  public  interest. 

Chapter  LXXII,  intituled  "  An  Act  to  incorporate  the  North  Shore  Railway  and 
Navigation  Company;  Limited." 

This  Act  incorporates  a  company  with  its  1.  \'d  office  at  the  Town  of  Essex,  but 
provides  that  meetings  of  the  directors  of  the  Company  may  be  held  outside  of  the 
Province  of  New  Brunswick. 

The  undersigned  doubts  the  power  of  the  legislature  to  authorize  the  directors  to 
hold  meetings  outside  of  the  province. 

The  Company  is  authorized  to  construct  a  local  railway  "  provided  that  this  line 
of  railway  is  constructed  so  as  to  touch  the  Town  of  Rexton,  in  Kent  County,  and 
iTiaintain  a  passenger  and  freight  station  there,  and  the  company  is  hereby  authorized 
and  empowered  to  construct  and  to  operate  a  car  and  passenger  ferry,  from  the  ter- 
minal of  the  said  line  of  railway,  at  Richibucto  Head,  to  connect  with  Prince  Edward 
Island,  at  or  near  a  point  called  Cape  Wolffe  or  West  Point,  and  the  said  company 
shall  be  and  they  are  hereby  vested  with  all  the  powers,  privileges  and  immunities 
which  are  or  may  be  necessary  to  carry  into  effect  the  purposes  and  objects  of  this  Act, 
as  herein  set  forth." 

This  power  of  constructing  and  operating  a  car  and  passenger  ferry  between  New 
Brunswick  and  Prince  Edward  Island  is  expressly  excluded  from  provincial  authority 
by  the  tenth  enumeration  of  section  92  of  the  British  North  America  Act,  1867,  which 
'"mits  the  legislative  authority  of  a  province  to  such  local  works  and  undertakings 
as  ''.  i.ot  connect  two  provinces  or  extend  beyond  the  limits  of  a  province.  Moreover 
I  y  the  thirteenth  enumeration  of  section  91  "ferries  between  two  provinces"  are  within 
the  exclusive  legislative  jurisdiction  of  the  Parliament  of  Canada. 

This  Act  is  therefore  plainly  ultra  vires  in  respect  of  the  ferry  project,  and  the 
undersigned  recommends  a  communication  to  the  Lieutenant  Governor  of  New 
Brunswick  to  ascertain  whether  the  provision  above  quoted  will  be  repealed  within 
the  time  limited  for  disallowance. 

Chapter  LXXXVII,  intituled  "  An  Act  to  confer  certain  privileges  and  fran- 
chises upon  the  Maine  Central  Railway  Company." 

This  Act  recites  in  effect  that  the  Maine  Central  Railroad  Company  has  acquired 
the  railway  of  the  Saint  Croix  and  Penobscot  Railroad  Company,  which  is  apparently 
a  local  railway  situated  in  the  Parish  of  St.  Stephen,  County  of  Charlotte,  Province 
of  New  Brunswick,  along  the  Saint  Croix  River.  The  Act  proceeds  to  incorporate 
the  Maine  Central  Railroad  Company,  and  to  transfer  to  the  said  Company  the  fran- 
chises, rights,  etc.,  of  the  St.  Croix  and  Penobscot  Railroad  Company  as  acquired  from 
the  latter  Company  by  the  Washington  County  Railway  Company. 

It  is  further  provided  that  the  Maine  Central  Railroad  Company  shall  be  subject 
in  all  respects  "  in  so  far  as  pertains  to  that  portion  of  its  railway  which  is  located  in 
the  Parish  of  St.  Stephen  in  the  County  of  Charlotte,  to  all  the  provisions  of  '  The 
New  Brunswick  Railway  Act,'  in  so  far  as  the  same  may  be  applicable  to  the  said  line 
of  railway,  and  that  the  company  sha  1  maintain  an  office  in  the  Parish  of  Saint 
Stephen,  where  legal  processes  may  be  served." 

It  is  in  the  opinion  of  the  undersigned  very  questionable  whether  this  incorpora- 
tion of  the  Maine  Central  Railroad  Company,  which  is  a  foreign  company,  with  refer- 
ence to  a  local  railway  in  New  Brunswick,  is  for  provincial  objects  within  the  meaning 
of  the  eleventh  enumeration  of  section  92  of  the  British  North  America  Act,  1867.    It 
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is  doubtful  moreover  whether  this  legislation  is  not  incompetent  to  the  legislature  as 
excepted  from  provincial  authority  by  the  tenth  section  of  the  enumeration  in  section 
92  of  the  British  North  America  Act,  1867. 

The  undersigned  is  not,  however,  disposed  to  recommend  the  disallowance  of  this 
Act. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  New  Brunswick,  and  that  his  attention  be 
e8p'>cially  called  to  the  enquiry  with  respect  to  Chapter  72  incorporating  the  North 
Shore  Railway  and  Navigation  Company. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 

Minister  of  Justice. 


3  OEOKaE  V,  1913 

(Approved  27  November,  1918.) 

Department  ok  Justice,  Ottawa,  14th  November,  1913. 
To  His  Royal  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
the  Province  of  New  Brunswick,  passed  in  the  third  year  of  Hie  Majesty's  reign, 
1913,  and  received  by  the  Secretary  of  State  for  Canada  on  7th  May  last;  and  he  ie 
of  opinion  that  these  statutes  may  be  left  to  euch  operation  as  they  may  have. 

Chapter  110,  intituled  "  An  Act  respecting  '  The  Dominion  Trust  Company.' " 

This  Act  recites  that  the  Company  was  incorporated  by  Act  of  the  Parliament 
of  Canada,  Chapter  89,  of  1"12,  and  it  proceeds  to  enact  that  the  Company  "  is 
hereby  recognized  as  and  declared  to  be  a  corporation,  with  all  the  rights,  powers 
and  privileges  extending  to  corporations  incorporated  by  the  laws  of  the  Province 
of  New  Brunswick,  and  is  hereby  authorized  and  empowered  to  carry  on  and  exercise, 
in  the  Province  of  i'NCW  Brunswick,  the  same  business  and  powers  as  under  the  said 
recited  Act  it  is  authorized  and  empowered  to  carry  on  and  exercise  in  the  Dominion 
of  Canada  and  to  the  like  extent;  and  as  if  the  company  had  been  incorporated  for 
euch  corporate  purposes  under  the  provisions  of  a  statute  of  this  Province." 

It  is  further  enacted  by  section  12  that  the  company  shall  have  certain  special 
powore  therein  enumerated,  among  others,  to  receive  money  on  deposit,  and  to  allow 
interest  on  the  same;  and  by  suction  13  the  company  is  empowered,  if  authorized  by 
by-law  to  borrow  money  and  hyp«ithecate  and  pledge  its  property. 

The  intention  of  this  statute  seems  to  be  somewhat  doubtful.  If  it  be  intended 
to  create  a  ne..  corporation  within  the  Province  of  New  Brunswick,  the  legislation 
may  doubtless  operate  in  so  far  ae  the  powers  conferred  are  intra  vires  of  tlie  legis- 
lature. If,  however,  it  be  intended  to  confer  by  provincial  authority  fresh  powers 
upon  a  Dominion  corporation,  the  undersigned  entertains  very  serious  doubts  as  to 
the  enacting  authority  of  the  legislature. 

The  undersigned  apprehends  that  the  company  may  execute  it'^  powers  ■  onferred 
by  the  Parliament  of  Canada  within  the  province  without  any  enrbling  or  additional 
legislation,  except  possibly  as  may  be  necessary  to  remove  any  impediments  which 
may  exist  by  the  general  laws  of  'he  province.  It  seems  very  difficult  to  suppose  that 
the  legislature  of  New  Brunswick  may  confer  additional  powers  upon  a  Dominion 
company  or  enable  it  to  borrow  money. 

Moreover  the  power  to  receive  money  on  deposit  and  to  allow  interest  upon  the 
same  seems  to  hr.ve  relation  to  banking  powers  which  are  wholly  withdrawn  from 
the  legislature. 
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Some  of  the  questions  euggested  by  the  consideration  of  iV.h  Act  are,  however, 
now  pending  before  the  courts  and  they  may  be  judicially  determined  in  pending  or 
other  cases  as  they  may  ariee.  The  undersigned  does  not  therefore  consider  it  neces- 
sary to  make  any  further  recommendation  with  regard  to  this  etatute. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Hew  Brunswick  for  the  information  of  hia 
Government. 

,   ,  Humbly    submitted, 

OHAS.    J.   DOHERTY, 
.  Minister   of  Justice. 
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4  OEOBOE  V,  1914 

(Approved  S  Decemhrr,  l91Jf,' 

Department    of   Justice,   Canada, 

Ottawa.   26th   November,  1914. 

To  His  Royal  Highness  the  Oovernor  Oeneral  in  Council: 

The  undersi^^ned  has  hod  under  consideration  the  Statutes  of  the  Ijegielature  of 
the  Province  of  New  Brunswick  passed  in  the  fourth  year  of  Hie  Mojescy's  reign 
(1914),  and  r3ceived  by  the  Secretary  of  State  for  Canada  on  the  16th  July,  1914, 
and  he  is  of  opinion  that  these  Statutes  may  be  left  to  such  operation  as  they  may 
have. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his 
Government. 

Humbly   submitted, 

CHAS.   J.  DOHERTY, 

Minist  r  of  Justice. 


5  aEORQE  V,  1915 

(Approved  26  August,  1916.) 

To  His  Royal  Highness  the  Qovernor  General  in  Council: 


16th  August.  1910. 


The  undersigned  has  bad  under  considerntion  the  Statut<?s  of  the  Legislature  of 
New  Brimswicl;,  passed  in  the  fifth  year  of  His  Majesty's  reign  (1915),  and  roceive<l 
by  the  Secretary  of  State  for  Canada  on  10th  August,  1915,  and  he  is  of  opinion 
that  these  statutes  may  bo  left  to  such  operation  a«  they  may  have. 

There  was  a  petition  presented  by  Augustus  H.  Hanington,  K.O.,  and  others, 
praying  for  the  disallowance  of  Chapter  9,  intituled  "  An  Act  respecting  the  8t. 
John  and  Quebec  Railway  Company,"  upon  grounds  which  were  roncerned  with  tho 
justice  of  the  legislation  as  affecting  tho  interests  of  tho  petitioners,  and  there  whs 
6ome  correspondence  between  tho  Deputy  Minister  of  Justice  and  tho  Attorney 
General  of  New  Brunswick  upon  the  subject.  The  petitioners,  however,  by  a  memo- 
randum of  17th  December  last,  notified  tho  Secretary  of  State  that  the  matters  in 
question  had  been  settled  and  adjusted;  that  they  did  not  desire  any  further  pro- 
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ceedingB  taken  under  the  said  petition,  and  that  they  withdrew  the  petition,  oonse- 
(luently  it  becomes  unnecessary  for  the  undersigned  to  review  the  objections  raised 
by  the  petition. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  tranfl- 
mitted  to  the  Lieutenant  Governor  of  New  Bruuswiek,  for  the  information  of  his 
Government. 

Humbly   submitted, 

CHAS.   J.  DOHERTY. 

Minister  of  Justice. 

j^OTE.—The  above-mentioned  Act,  chap.  9,  came  under  review  of  the  New 
Briinewick  Supreme  Court  in  the  case  of  St.  John  and  Quebec  R.  Co.  v.  Jones  et  al, 
57  D.L.R.  ill,  where  the  validity  of  the  Act  was  unsuccessfully  attacked. 

1916,  1917,  1918 

Report/s  on  Statutes  for  the  years  1916,  1917  and  1918  for  New  Brunswick 
approved  by  the  Governor  in  Council  contain  no  comments:  the  Statutes  are  left  to 
.*uch  operatioii  as  they  may  have. 

9  GEORGE  V,  191& 

(Approved  5  February  1920.) 
Depaktment  of  Justice,  Canada,  Ottawa,  13th  January,  1920. 
To  Ilia  Excellency  the  Governor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
New  Brunswick,  passed  in  the  uintu  year  of  His  Majesty's  reign,  1919,  and  received 
by  the  Secretary  c.f  State  for  Canada  on  the  28th  July,  1919 ;  and  he  is  of  opinion 
tliat  these  statutes  may  be  left  to  such  operation  as  they  may  have. 

A  petition  has  been  addressed  to  Your  Excellency  in  Council  by  the  bondholders 
of  the  Caraquet  and  Gulf  Shore  Railway  praying  for  the  disallowance  of  Chapter  17, 
entitled  "  An  Act  relating  to  Provincial  Railways."  This  Act  provides  for  the  regula- 
tion under  the  authority  of  the  Lieutenant  Governor  in  Council  of  tolls  taken  by  pro- 
vincial railways.  It  authorizes  the  Lieutenant  Governor,  upon  report  of  the  Minister 
of  Public  Works,  afier  investigation,  to  order  that  provision  be  made  for  proper 
maintenance  and  operation,  and  to  order  repairs  and  reconstruction.  It  authorizes  the 
Lieutenant  Governor  in  Council  to  require  an  efficient  daily  service,  and  it  provider 
that  in  the  evant  of  failure  on  behalf  of  the  company  to  comply  with  orders  of  the 
Lieutenant  Governor  in  Council  in  that  behalf  the  necessary  works  may  bo  performed 
under  the  direction  of  the  Minister  of  Public  Works  at  the  cost  of  the  Company,  and 
that  in  the  event  ot  the  revenues  of  the  Company  available  being  insufficient  to 
ovide  the  cost  of  such  worksthe  same  may  be  paid  out  of  provincial  revenues,  and 
ehall  become  a  first  charge  upon  the  railway,  and  that  the  Lieutenant  Govi'rnor  in 
Council  may  direct  sale  of  the  railway  to  satisfy  the  charges,  the  proceeds,  after 
payment  of  the  provincial  claim,  to  be  distributed  under  the  direction  of  a  judge  of  the 

Supremo  Court. 

The  bondholders  complain  that  this  legislation  is  "  drastic,  unjust  and  confisca- 
tory," and  prejudicial  in  the  last  degree  to  tli©  rights  of  the  bondholders,  and  as  well 
tluit  it  is  discouraging  to  the  goncral  project  of  investment  in  Canadian  securities. 

A  copy  of  the  petition  was  referred  to  the  Lieutenant  Governor  of  New  Brunswick 
for  his  report,  and  the  Attorney  General  of  the  Province  has  submitted  his  observations 
in  reply  on  belialf  of  the  Provincial  Government.  Copy  of  the  petition  and  of  the 
mif^wor  of  the  Attorney  General  is  submitted  herewith. 
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The  Attorney  General  stiites  that  the  Caraquet  and  Gulf  Shore  Railway  received 
aid  for  construction  from  the  Provincial  Government  at  the  rate  of  $3,000.00  per  mile, 
and-  that  tho  subsidy  was  granted  upon  terms  that  the  Company  would  equip  the 
railway  and  keep  and  maintain  the  same  in  good  working  order,  and  operate  it  in  a 
manner  to  acconiiiiodato  the  public  ujion  the  wlmle  line,  and  he  observes  that  "tho 
Act  complained  of  only  provides,  and  was  intended  to  provide,  for  the  enforcement 
of  the  undertaking  made  by  these  companies  or  tlieir  predecessors  in  office  on  accept- 
ing the  subsidies  to  afford  a  safe  and  proper  service,"  in  which  undertaking  it  is 
alleged  that  the  Caraquet  and  Gulf  Shore  Railway  has  persistently  failed. 

The  railway  is  a  local  work  within  the  exclusive  authority  of  the  legislature,  and 
the  complaint  upon  which  the  petition  is  founded  proceeds  mainly  upon  the  view  that 
it  is  unjust  to  the  bondholders  that  the  provincial  powers  conferred  by  the  Act  should 
be  exercised  in  a  manner  to  create  charges  and  a  power  of  sale  antecedent  to  the  rights 
of  the  bondholders. 

^^pon  this  question  the  obligation  incurred  by  the  Company  in  consideration  of 
tho  V'rovinfinl  Kfiiiit  t(i  which  tho  /vtturne.v  General  refers  is  a  jMTlinent  considera- 
tion, and  the  undersigned  conceives  that  in  tho  circumstances  of  the  case  the  question 
of  remedy  for  failure  to  operate  or  inefficiency  of  the  service  carried  out  by  tho  Com- 
pany may  be  determined  by  provincial  authority,  and  that  any  reasonable  legislative 
measure  designed  for  the  purpose  ought  not  to  be  disallowed.  It  is  not  to  be  assumed 
that  the  powers  conferred  by  the  Act  in  question  will  be  exercised  arbitrarily  or  in  an 
unreasonable  or  oppressive  manner,  and  the  undersigned  does  not  consider,  in  view  of 
all  tlie  circumstances,  that  a  case  has  been  established  for  the  exercise  of  the  power 
of  disallowance  with  respect  to  this  Act,  which  is  intended  to  regulate  merely  private 
or  local  matters  within  the  undoubted  legislative  authority  of  the  Province. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  th"  Province  of  New  Brunswick,  for  the  infornm- 
tion  of  hii»  Government. 

Humbly  submitted, 

CHAS.  J.  DOHERTY. 

Ministar  of  Jiistice. 

Prtitiox  kok  Disallowance 

of  an  Act  relating  to  Provincial  Bailivaps  which  was  passed  hy  the  Legislative  Assembly 
of  New  Brunswick  and  received  the  Royal  Assent  on  April  Fifteenth,  1919, 
•     9  Geo.  V,  Cap.  17. 

To  nia  Excellency  the  Qovernor  General  in  Council: 

The  humhle  Petition  of  the  Bondholders  of  the  Caraquet  and  Gulf  Shore  Railway, 
having  its  Head  Office  at  the.  Town  of  Bathurst,  in  the  County  of  Gloucester  and 
Province  of  New  Brunswick, 

Sheweth, — 

1.  That  the  Caraquet  Railway  was  a  Corporation  incorporated  in  1874  by  Statut-9 
of  New  Brunswick  87  Vict.,  Cap.  76,  and  The  Gulf  Shore  Railway  was  a  Corporation 
incorporated  in  1894  by  Statute  of  New  Brunswick  67  Vict.,  Cap.  78,  and  both  of  said 
Railways  wore  amalgamated  in  the  year  1005  by  Statute  of  New  Brunswick  5  Ed.  VII, 
Caps.  81  and  02,  and  is  now  a  Coii<oration  known  as  Tho  Caraquet  and  Gulf  Shore 
Railway  and  your  Petitioners  are  its  bond  holders. 

2.  That  the  outstanding  capital  stock  of  the  said  Railway  Corporation  is  $1,250,000, 
and  the  bonds  outstanding  and  unpai<l  against  said  Railway  Cori)oration  are  $600,000, 
and  are  held  by  your  Petitioners,  and  other  miscellaneous  obligations  outstanding  and 
unpaid  against  said  Railway  as  of  the  30th  day  of  November,  1018,  amount  to 
$74,127.60. 
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3.  The  Caraquet  Railway  extended  from  Gloucester  Junction  with  the  Inter- 
colonial Railway  thence  northerly  five  miles  to  Bathurst  Station  and  thence  easterly 
along  the  southern  shore  of  Chaleur  Bay  to  Shippegan  Harbour,  having  a  length  in 
all  of  68  miles,  exclusive  of  spurs  and  sidings,  and  The  Gulf  Shore  Railway  made  a 
junction  with  the  Caraquet  Railway  at  Pokemouche  Junction  and  extended  southerly 
along  the  western  shore  of  the  Gulf  of  St.  Lawrence  to  Tracadie,  having  a  length  in 
all  of  16-78  miles,  l 'elusive  of  spurs  and  sidings,  and  both  the  said  Railways  are  now 
owned  in  fee  simple  and  operated  by  said  Railway  Corporation. 

4.  That  no  dividends  at  any  time  have  been  paid  iipon  the  outstanding  stock  of 
said  Railway  Corporation  and  no  interest  has  ever  been  paid  to  your  Petitioners  upon 
the  bonds  outstanding  against  said  Railway  and  the  net  earnings  of  the  said  Railway 
have  from  time  to  time  been  expended  in  betterments  and  improvements  to  the  said. 
Railway. 

5.  That  the  net  earnings  of  the  said  Railway  from  the  30th  of  June,  1918,  to  the 
30th  day  of  April,  1919,  amount  to  the  sum  of  $23,294,  which  has  and  is  being  spent 
in  betterments  and  improvements  to  said  Railway. 

6.  That  the  chief  bond  holders  of  the  said  Railway  Corporation  and  its  chief 
stock  holders  reside  in  the  Province  of  Ontario  and  in  the  United  States  of  America. 

7.  The  majority  of  the  bci-ds  of  the  said  Railway  is  held  by  Trustees  who  have 
no  power  or  atithority  to  lawfully  make  a  further  investment  in  the  securities  of  said 
Railway  Corporation. 

8.  That  the  shareholders  of  said  Railway  Corporation  and  your  Petitioners,  the 
bond  holders  thereof,  have  been  and  are  ready  and  willing  at  any  time  to  sell  said 
Railway  undertaking  either  to  the  Dominion  or  Provincial  Government  at  a  fair  and 
reasonable  price  or  in  the  event  of  disagreement  as  to  price  to  have  the  same  deter- 
mined by  any  impartial  tribunal  that  wo\ild  be  to  the  entire  satisfaction  of  either 
Government. 

9.  That  a)i  Act  relating  to  Provincial  Railways  and  known  as  9  Geo.  V,  Cap.  17, 
was  passed  bj  the  Legislative  Assembly  of  New  Brunswick  and  received  the  Royal 
Assent  on  the  15th  day  of  April,  A.D.  1919,  and  is  in  *he  words  and  figures  following, 
that  ifl  to  say, — 

"An  Act  relating  to  Provincial  Railways" 


Be  it  enacted  by  the  Lieutenant-Governor  and  Legislative  Assembly  as 
follows : — 

1.  Notwithstanding  anything  contained  in  any  charter  of  any  Provincial 
railway,  or  in  any  Act  in  addition  to  or  in  amendment  of  any  such  tjharter,  or 
in  Chapter  91  of  the  Consolidated  Statutes,  1903,  or  in  any  other  Act  of 
Assembly  relating  to  railways  operating  under  a  provincial  clmrtev,  the  tolls 
or  tariff  of  fees  levied  or  taken  by  any  such  railway  company  shall,  from  and 
after  tlie  passing  of  this  Act,  be  subject  to  revision,  alteration  and  amendment 
by  the  Lieutenant-Governor  in  Council  or  by  the  Board  of  Railway  Commis- 
sioners for  Canada,  if  the  Lioutonaiit-Governor  in  Council  shall  so  order.  A 
copy  of  any  order  made  by  the  Lieutenant-Governor  in  Council,  or  by  the  Board 
of  Railway  Commissioners  for  Canada,  revising,  altering  or  amending  any  such 
toll  or  tariff  of  fees  shall  be  served  on  the  Railwa,'  Company  affected  by  such 
order,  and  a  copy  of  such  order  shall  be  published  iu  two  consecutive  issues  of 
the  Royal  Gazette.  Any  railway  company  exacting  any  toll  or  fee  contrary  to 
the  provisions  of  such  order,  or  failing  to  comply  with  the  terms  thereof,  shall 
be  liable  to  a  penalty  of  not  less  than  fifty  dollars  and  not  more  than  one 
hundred  dollars  for  each  offence,  recoverable  with  costs  in  any  court  of  com- 
petent jurisdiction,  in  the  name  of  the  Minister  of  Public  Works. 

2.  From  and  after  the  passing  of  this  Act,  no  toll  or  tariff  of  fees  shall  be 
made,  fixed,  altero<l  or  amended  by  any  railway  company  operating  under  any 
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provincial  cliarter  until  and  unless  the  same  shall  be  first  approved  by  order  of 
the  Lieutenant-Governor  in  Council,  or  of  the  Board  of  Railway  Commis- 
sioners for  Canada  if  referred  to  them  by  the  Lieutenant  Governor  in  Council, 
for  approval;  such  approval  to  be  notified  by  publication  of  notice  of  sucli 
approval  in  two  consecutive  issues  of  the  Royal  Gazette.  If  any  such  railway 
company  shall  exact  any  toll  or  fee  not  so  approved,  it  shall  be  liable  to  a  penftlty 
of  not  less  than  one  hundred  dollars  and  not  more  than  four  hundred  dollars 
for  each  offence,  recoverable  with  costs,  under  the  Act  respecting  Summary 
Convictions,  being  Chapter  123  of  the  Consolidated  Statutes,  1903,  or  in  any 
other  court  of  competent  jurisdiction,  in  the  name  of  the  Minister  of  Public 
Works. 

3.  If,  at  any  time,  it  shall  appear  to  the  Minister  of  Public  Works  that  a 
railway  company  operating  as  aforesaid  is  not  providing  proper,  safe  or 
adeciuate  service  for  the  public,  the  Minister  of  Public  Works  may  cause  an 
investigation  to  be  had  as  to  such  service  and  as  to  the  cause  of  any  failure  to 
provide  such  proper  and  adequate  service.  If  on  such  investigation  it  is  found 
that  such  railway  company  has  failed  to  provide  such  service  as  the  Minister 
of  Public  Works  may  deem  proper  and  necessary,  either  from  lack  of  proper 
maintenance  facilities,  or  lack  of  proper  equipment  in  the  matter  of  engines, 
rolling  stock,  train  and  section  crews,  or  defect  in  the  bridges,  culverts  or  any 
other  portion  of  the  road,  the  Lieutenant-Governor  in  Council  shall  have  power 
to  order  that  provision  be  forthwith  made  for  proper  maintenance  facilities, 
together  with  a  sufficient  number  of  engines,  snow-ploughs,  rolling  stock  of  all 
kinds,  train  and  section  crews,  for  furnishing  the  public  of  the  district  served 
by  such  railway  with  reasonable  necessary  and  adetjuate  service. 

4.  If  it  be  found,  on  such  investigation,  that  the  failure  to  provide  proper 
service  to  the  public  is  caused  in  whole  or  in  part  by  the  bridges,  culverts  or 
any  other  portion  of  the  roadbed  of  such  railway  being  in  such  a  condition  that 
freight  or  passenger  traffic  is  not  handled  in  as  expeditious  and  safe  a  manner 
as  the  same  should  reasonably  be,  the  Lieutenant-Governor  in  Council  shall 
have  power  to  order  the  reconstruction  or  repair  of  any  such  bridge  or  culvert 
or  any  portion  of  the  roadbed  which  he  may  deem  necessary  for  the  safe  and 
expeditious  transportation  of  freight  and  passengers. 

B.  The  Minister  of  Public  Works  shall  give  fifteen  days'  notice  to  the  rail- 
way company  aflPected  by  his  andings  under  Sections  3  and  4  of  this  Act,  setting 
forth  specifically  what  the  Lieutenart-Governor  in  Council  requires  to  be  done 
by  such  railway  company,  and  the  time  within  which  such  work  shall  bo  begun 
and  completed,  and  any  railway  company  failing  to  comply  with  the  terms  of 
any  order  made  under  Sections  3  or  4  of  this  Act  shall  be  subject  to  a  penalty 
of  not  less  than  one  hundred  dollars  and  not  more  than  two  hundred  dollars 
for  each  day  in  respect  of  which  such  order  is  not  complied  with,  such  penalty 
lo  Le  recovered  with  costs  under  the  Act  Respecting  Summary  Convictions, 
being  Chapter  123  of  the  Consolidated  Statutes,  1903,  or  in  any  other  court  of 
coiiipetent  jurisdiction,  in  the  name  of  the  Minister  of  Public  Works. 

6.  If  any  railway  company  fails  to  give  regular  daily  service  between  all 
points  touched  by  such  railway  the  Lieutenant-Governor  in  C^ouncil  may  cause 
an  investigation  to  be  had  as  tr  die  reason  for  such  failure  to  provide  such 
daily  service,  after  the  said  company  has  been  given  due  notice  of  the  intention 
to  hold  such  investigation,  and  the  said  railway  company  shall  have  the  right 
to  be  represented  at  such  investigation,  and  to  show  cause  wliy  such  daily  ser- 
vice should  not  bo  given.  If  after  hearing  tlie  parties  the  Lieutenant-Governor 
in  Council  decides  that  such  daily  service,  or  any  other  service  other  than  then 
provided  should  be  given,  the  said  company  shall  be  notified  of  such  decision. 
Upon  receipt  of  the  decision  of  the  Lieutenant-Governor  in  Council  the  said 
company  shall  within  ten  days  thereafter,  put  into  effect  the  service  so  ordere«i 
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by  the  Lieutenant-Governor  in  Council.  Any  railway  company  failing  to 
comply  with  any  such  order  shall  be  subject  to  a  penalty  of  not  less  than  fifty 
dollars  and  not  more  than  one  hundred  dollars  for  each  day  in  respect  of  which 
such  order  is  not  complied  with,  to  be  recovered  with  costs  under  the  Act 
Respecting  Summary  Convictions,  being  Chapter  123  of  the  Consolidated 
Statutes,  1903,  or  in  any  other  court  of  competent  jurisdiction,  in  the  name  of 
the  Minister  of  Public  Works. 

7.  In  case  of  the  failure  of  any  railway  company  to  carry  out  any  order 
of  the  Lieutenant-Governor  in  Council  made  under  sections  3  or  4  of  this  Act 
notwithstanding  that  a  fine  may  have  been  imposed  and  collected  for  such 
failure,  the  said  Minister  of  Public  Works  may  have  such  work  done  under  his 
supervision  and  the  costs  of  the  same  paid  out  of  the  revenue  of  the  defaulting 
company.  In  case  there  be  not  sufficient  revenue  or  it  be  not  available  to  pay 
for  such  work,  then  the  same  or  any  balance  remaining  unpaid  may  be  paid  out 
of  the  revenue  of  the  Province  and  shall  be  a  first  lien  upon  the  railway  and 
property  of  the  defaulting  company  and  the  Lieutenant-Governor  in  Council 
may,  by  Order  in  Council,  upon  such  terms  and  conditions  as  the  said  order 
may  direct,  authorize  the  Minister  of  Public  Works  to  sell  the  said  railway 

.  and  property  to  satisfy  such  lien  and  the  costs  and  charges  of  enforcing  the 
same.  Upon  such  sale  being  made  the  said  Minister  of  Public  W^orks  is  hereby 
authorized  to  execute  a  good  and  sufficient  conveyance  to  the  purchaser  or 
purchasers  thereof  free  and  clear  of  all  liens,  mortgages  or  incumbrances 
thereon.  Out  of  the  proceeds  of  any  such  sale  the  Minister  of  Public  Works 
shall  first  pay  and  discharge  the  lien  created  by  this  Act  and  the  costs  incident 
to  enforcing  the  same  c^nd  shall  then  pay  the  balance  into  court  to  the  credit  of 
the  Provincial  Secretarj-Treasurer  to  be  paid  out  and  distributed  under  an 
order  of  a  judge  of  the  Supreme  Court  to  ti\e  party  or  parties,  firm  or  firms, 
corporation  or  corporations  entitled  thereto, 

8.  This  Act  shall  in  no  way  be  made  appliiable  to  any  street  railway. 

10.  That  the  said  Act  is  so  drastic,  unjust  and  confiscatory  in  its  scope  and 
character  as  to  destroy  the  selling  value  of  the  bonds  of  said  Railway  held  by  your 
Petitioners  and  to  render  valueless  the  assets  held  by  '.he  said  Trustees  in  said  bonds. 

11.  That  the  said  Act  is  so  drastic,  unjust  and  confiscatory  in  its  scope  and 
character  that  no  investor  either  foreign  or  domestic  can  or  could  be  induced  on  any 
terms  or  conditions  lo  loan  to  said  Railway  Corporation  on  first  mortgage  bonds  on 
all  its  assets  the  necessary  funds  required  for  betterments,  replacements  and  improve- 
ments to  said  Railway  and  to  bring  it  up  to  a  higher  standard  and  for  the  same  reason 
no  purchaser  either  foreign  or  domestic  can  or  could  be  induced  to  purchase  suid 
Railway  freed  and  discharged  of  all  liability  on  the  bonds  held  by  your  Petitioners. 

12.  That  whilst  the  said  Act  is  drawn  so  as  t<.)  apply  to  all  railw  ys  in  New  Bruns- 
wick operating  under  Provincial  Charters  the  express  object  in  the  Legislative 
Assembly  when  the  Act  was  under  consideration  was  to  force  your  Petitioners  to 
briiSg  this  Railway  up  to  a  higher  standard  of  efficiency  and  to  force  it  to  comply  witli 
the  provisions  contai'ied  in  the  said  Act,  which  speaks  for  itself. 

13.  That  the  vjry  object  the  Legislative  Assembly  haji  in  view  in  passing  said 
Act  is  made  impo'^sible  for  your  Petitioners  or  the  said  Railway  Corporation  to  carry 
out,  by  reason  oi  the  drastic,  unjust  and  confiscatory  scope  and  character  of  the  alter- 
native remedies  provided  in  Sections  5,  6  and  7  of  the  said  Act  and  more  particularly 
in  the  7t!i  Section  thereof. 

14.  That  the  7th  Section  of  the  said  Act  expressly  authorizes  the  Honourable  the 
Minister  of  Public  Works  of  New  Brunswick  to  enter  upon  your  Petitioners'  property 
against  their  will ;  to  expend  such  siime  of  money  as  the  Lieutenant-Governor  In 
Council  may  see  fit  to  authorize  to  be  spout  in  betterments,  replacements  and  equip- 
ment; to  claim  a  first  lien  and  o  first  charge  on  all  the  property  of  said  Railway  Cor- 
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poration;  to  oust  and  deprive  your  Petitioners  of  their  rights  as  first  mortgagees  of 
said  Railway ;  and  in  default  of  payment  of  such  lien  and  charge  so  created  by  the 
Honourable  the  Minister  of  Public  Works  to  sell  the  property  of  said  Railway  Cor- 
poration without  any  regard  to  the  rights  of  your  Petitioners  as  first  mortgagees  and 
bond  holders  at  on  inevitably  great  sacrifice  to  some  purchaser  who  would  be  subjected 
to  the  provisions  -of  the  same  drastic,  unjust  and  confiscatory  Act  and  who  would 
thereby  be  discouraged  to  buy  said  Railway  undertaking  even  at  any  price. 

15.  Your  Petitioners  humbly  submit  that  the  real  logical  effect  of  said  Act  will 
be  to  take  away  all  their  security  as  bond  holders  of  said  Railway  Corporation  with- 
out compensation  and  with  such  refined  pretention  as  to  shock  the  conscience  of  all 
honourable  men  and  to  shake  the  confidence  of  foreign  and  domestic  investors  in 
Canadian  securities. 

16.  Your  Petitioners  further  humbly  submit  in  the  events  that  have  happened 
that  ;,heir  only  chance  of  escape  from  having  all  their  securities  as  bond  holdcs  of 
said  Railway  Corporation  being  taken  away  and  destroyed  as  a  result  of  the  drastic, 
unjust  and  confiscatory  scope  and  character  of  the  said  Act  is  to  humbly  pray  that 
your  Excellency  may  be  pleased  to  exorcise  your  powers  of  disallowance  of  the  said 
Act. 

17.  Yoiir  Petitioners  further  humbly  submit  that  the  power  of  disallowance  under 
Sections  56  and  90  of  the  British  North  America  Act  was  vested  in  your  Excellency 
for  the  very  purpose  of  being  exercised  to  prevent  injustice  and  for  the  protection  of 
private  rights  and  stability  of  contracts  which  might  be  affected  by  hasty  and  ill- 
considered  legislation  by  Provincial  Assemblies.  Such  was  the  view  of  the  Imperial 
authorities  when  the  Act  of  Confederation  was  passed  and  such  was  the  view  of  the 
Fathers  of  Confederation.  The  late  Sir  John  Macdonald  asserted  "  that  the  power 
of  disallowance  was  intended  to  be  exercised  whenever  the  Provincial  Act  contained 
any  provision  inconsistent  with  the  safety,  honour  or  welfare  of  the  Dominion;  as, 
for  instance,  repudiation  of  a  Provincial  obligation  or  contract  or  any  provision 
inconsistent  with  justice  or  morality."    (25  C.L.J.,  p.  560.) 

18.  Your  Petitioners  further  humbly  submit  that  the  decisions  of  His  Majesty's 
learned  Judges  have  decided  that  your  Petitioners'  only  remedy  lies  in  humbly  praying 
for  the  disallowance  of  the  said  Act.  The  Honourable  Mr.  Justice  Riddell  in  Florence 
Mining  Co.  vs.  Cobalt  Lake  Mining  Co.,  12  O.W.R.,  at  page  300,  says: — 

"  Within  the  jurisdiction  given  the  legislature  of  the  Province,  no  power 
can  interfere  with  the  legislature,  except  of  course  the  Dominion  authorities, 
which  interference  may  occasion  disallowance.  There  is  no  need  of  speaking 
of  the  paramount  power  of  the  Imperial  Parliament. 

"  In  short,  the  legislature,  within  its  jurisdiction  can  do  everything  that  is 
not  naturally  impossible,  and  is  restrained  by  no  rule,  human  or  divine.  If  it 
be  that  the  plaintiffs  acquired  any  rights — which  I  am  far  from  finding — the 
legislature  has  the  power  to  take  them  away.  The  prohibition  '  Thou  shalt  not 
steal '  has  no  legal  force  upon  the  sovereign  body,  and  there  would  be  no  neces- 
sity for  compensation  to  be  given — we  have  no  such  restriction  upon  the  power 
of  the  legislature  as  is  found  in  some  states." 


19.  Your  Petitioners  further  submit  and  adopt  the  language  of  the  learuc 
of  the  Canada  Law  Journal,  44  C.L.J.,  p.  559 : — 


Editor 


"  Tlie  numerous  judgments  recently  given  which  uphold  the  doctrine  that 
there  is  no  appeal  from  the  action  of  a  Provincial  Legislature,  so  long  as  it 
confines  itself  to  subjects  committed  to  it  by  the  B.N.A.  Act,  has  created  a 
widespread  feeling  of  alarm  among  men  concerned  with  financial  affairs.  The 
well-grounded  idea  that  the  rights  of  property  are  less  secure  in  Canada  than 
in  the  United  States  and  in  Great  Britain,  or,  as  one  eminent  financier  puts  it, 
than  «3ven  in  Mexico,  is  not  calculated  to  encourage  the  flow  of  capital  to  this 
country.    On  the  contrary  it  puts  us  at  a  decided  disadvantage  as  regards  every 
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kind  of  investment  and  industrial  enterprise.  The  capitalist  looking  for  invest- 
ments sees  that  in  the  United  States  State  Legislatures  are  not  allowed  to 
'make  or  enforce  any  law  which  shall  prejudice  the  privileges  or  immunities  of 
the  citizens  of  the  United  States  nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  protection  of  the  laws.'  Coming  to  this  country  he  finds 
that  the  courts  have  concluded  contrary  to  the  plain  intention  of  the  framers 
of  our  constitution  that  in  dealing  with  the  rights  of  property,  concerning 
which  they  have  exclusive  jurisdiction,  our  Provincial  legislators  are  not  bound 
to  regard  either  the  provisions  of  Magna  Charta  or  that  still  earlier  code — the 
Ten  Commandments." 

20.  It  is  further  humbly  submitted  that  the  general  principles  involved  respecting 
the  exercise  of  the  power  of  disallowance  are  correctly  set  forth  by  the  Hon.  C.  J. 
Doherty,  Minister  of  Justice,  as  follows; — 

"  It  is  true,  as  has  been  frequently  pointed  out,  that  it  is  very  lifficult  for 
the  government  of  the  Dominion,  acting  through  the  Governor  General,  to 
review  local  legislation  or  consider  its  qualities  upon  questions  of  hardship  or 
injustice  to  the  rights  affected  and  this  is  manifest  hot  only  by  expressions  in 
reports  of  the  ministers,  but  also  by  the  fact  that  but  a  single  instance  is  cited 
in  which  the  Governor  General  has  exercised  the  power  upon  these  grounds 
alone.  The  undersigned  entertains  no  doubt,  however,  that  the  power  is  consti- 
tutionally capable  of  exercise  and  may  on  occasion  be  properly  invoked  for  the 
purpose  of  preventing  not  inconsistently  with  the  public  interest,  irreparable 
injustice  or  undue  'iterference  with  private  rights  or  property  through  the 
operation  of  local  statutes  intra  vires  of  the  legislature."    (48  C.L.J.,  p.  179.) 

21.  And  it  is  lastly  humbly  submitted  that  since  the  Hon.  C.  J.  Doherty  laid 
down  these  general  principles,  the  debts  and  obligations  of  the  Dominion  of  Canada 
and  her  several  Provinces  and  of  all  the  Municipalities  of  each  Province  have 
enormously  increased  and  the  financial,  industrial  and  commercial  obligations  of 
Canadians  to  investors  of  the  United  States  of  America  have  increased  oa  an  unpre- 
cedented scale.  Hence  the  outworn  theory,  that  any  Province  of  the  Dominion  has 
a  right  within  its  jurisdiction  to  pass  legislation  that  is  drastic,  unjust  and  confiscatory 
in  its  scope  and  character,  should  not  be  allowed  to  prevail  to  the  great  injury  of 
Canada's  credit  and  national  honour;  that  legislation  which  is  placed  on  the  Statute 
book  by  a  Legislative  Assembly  should  be  founded  upoii  just  principles;  that  it  is  an 
increasing  national  necessity  that  full  and  complete  justice  should  be  meted  out  in 
dealing  with  foreign  and  domestic  investors  whether  it  be  in  Railway,  Municipal  or 
Provincial  securities  or  Victory  Bonds  or  otherwise ;  and  that  duty  and  honour  as  well 
as  interest  require  Canadians  to  act  in  accordance  with  the  precept  that  righteousness 
exalts  a  nation  and  brings  prosperity  and  happiness  to  its  people. 

Your  Petitioners  therefore  humbly  pray,  that  Your  Excellency  the  Governor- 
General  in  Council  may  be  pleased  to  disallow  said  Act  relating  to  Provincial  Rail- 
ways which  was  passed  by  the  Legislative  Assembly  of  New  Brunswick  and  received 
the  Royal  Assent  on  April  fifteenth,  1919,  and  is  known  as  Statute  of  New  Brunswick 
9  Geo.  V,  Cap.  17. 

And  your  Petitioners  as  in  duty  bound  will  ever  pray,  etc. 

Dated  this  16th  day  of  June  A.l).  1919. 

J.  M.  GIBSON, 

Hamilton,  Ontario, 
On  behalf  of  the  Bond  holders  residing  in  the 
Dominion  of  Canada. 
C.  E.  RITCHIE, 

Akron,  Ohio,  U.S.A., 
On  behalf  of  the  Bond  holders  residing  in  the 
United  States  of  America. 
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To  His  Excellency  the  Oovernor  General  in  Council. 

The  Bond-holders  of  the  Caraquet  &  Gulf  Shore  Railway,  having  prayed  for  the 
disallowance  of  the  Act  9  Geo.  V,  Cap.  17,  "  An  Act  relating  to  Provincial  Railways  ", 
which  was  passed  by  the  Legislative  Assembly  of  New  Brunswick  and  assented  to  by 
His  Honour  the  Lieutenant-Governor  on  the  15th  day  of  April,  A.D.  1919,  the 
Province  of  New  Brunswick  in  answer  thereto, 

Humbly  shows: 

That  the  Caraquet  &  Gulf  Shore  Railway  is  located  in  the  County  of  Gloucester 
in  the  Province  of  New  Brunswick.  The  Caraquet  Railway  was  first  incorporated 
by  Act  of  the  Provincial  Legislature  in  1874.  That  Act  having  expired,  it  was  revived 
AprillSth,  1878  and  further  revived  on  the  6th  day  of  April,  1882  by  45  Victoria 
Chapter  18.  Construction  was  commenced  in  1882  and  the  railway  was  opened  for 
traffic  to  Shippegan,  its  eastern  terminus,  in  1886.  The  Caraquet  Railway  taps  the 
Intercolonial  Railway  at  Gloucester  Junction  which  is  situate  five  miles  south  of 
Bathurst  Station.  From  Gloucester  Junction  the  railway  runs  generally  in  an  easterly 
direction  to  a  point  about  half  a  mile  from  the  Town  of  Bathurst.  At  this  town 
there  is  a  "  Y  "  and  a  spur  line  running  down  the  bank  of  the  Nepisiguit  River  to  a 
point  where  the  public  highway  crosses  Nepisiguit  River.  Here. is  located  the  Bathurst 
Station.  From  the  "  Y  "  above  mentioned  the  line  continues  in  an  easterly  direction 
following  close  to  the  Bay  Shore  until  Grand  Anse  is  reached.  At  Grand  Anse  the 
line  turns  towards  the  south  and  again  strikes  the  Bay  Shore  at  Upper  Caraquet 
and  from  this  point  closely  follows  the  highway  road  to  the  Village  of  Caraquet,  50 
miles  from  Gloucester  Junction.  Continuing  in  an  easterly  direction  through  the 
Parish  of  Caraquet  the  Railway  reaches  Pokemouche  Junction,  60  miles  from 
Gloucester  Junction.  From  Pokemouche  Junction  the  original  Caraquet  Railway 
continues  on  to  Shippegan,  its  eastern  terminus.  About  twenty-three  years  ago  a 
branch  line  was  constructed  from  Pokemouche  Junction  in  a  south  westerly  direction 
to  Tracadie.  This  branch  is  called  the  Gulf  Shore  Railway.  The  length  of  the  original 
Caraquet  Railway  from  Gloucester  Junction  to  Shippegan  is  70  miles.  The  length  of 
the  Gulf  Shore  Railway  from  Pokemouche  Junction  to  Tracadie  Mills  is  IS  miles, 
making  a  total  of  88  miles  of  railway.  The  construction  of  the  Gulf  Shore  Railway 
was  commenced  in  1894,  and  was  open  to  traffic  to  Tracadie,  its  terminus,  in  1896, 
The  Railways  were  amalgamated  in  1911  by  1  George  V,  Chapter  122.  The  Caraquet 
Railway  and  the  Gulf  Shore  Railway  received  aid  from  the  Provincial  Government 
to  the  extent  of  $3,000  per  mile.  These  subsidies  were  granted  to  roads  of  the  character 
of  the  Caraquet  and  Gulf  Shore  Railway  under  contract  with  the  Government  of  New 
Brunswick  by  which  the  Company  agreed  to  accept  the  aid  and  to  construct  the  road 
and  operate  the  same  so  as  to  aflPord  safe  and  reasonable  railway  facilities  to  the 
public  in  the  district  through  which  it  passes.  Under  the  terms  of  the  contract  entered 
into  between  Her  Majesty  the  Queen  and  the  Railway  Company,  as  by  reference 
thereto  will  fully  appear,  the  Company  agrees  after  constructing  the  road  to  equip 
the  said  line  of  railway  and  to  keep  and  maintain  the  same  in  good  working  order 
and  ako  to  keep  and  maintain  thereon  in  good  working  order  and  condition  a  suit- 
able number  of  improved  coal  burning  locomotive  engines,  passengers  cars,  freight 
cars,  snow  ploughs,  hand  cars,  mail  and  baggage  cars  and  all  implements  and 
machinery  required  in  the  working  of  the  line,  and  to  run  all  trains  necessary  to 
accomodate  the  public  over  the  whole  of  said  line  of  railway  so  soon  as  the  construction 
of  the  same  is  complete  as  therein  provided,  •  and  with  regard  to  the  said  line  of 
railway  the  said  Company,  their  lessees,  assigns  and  representatives  shall  in  all 
respects  be  subject  to  and  perform  the  duties,  obligations  and  liabilities  cast  upon 
them  by  the  several  Acta  of  Assembly,  relating  to  the  said  Company.  The  Company  is 
also  bound  to  run  on  each  and  every  day  (Sunday  excepted)  under  said  contract 
at  least  one  sufficient  passenger  train  each  way. 
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The  prcstml  Company  controlling  the  (Jaraquet  &  Gulf  Shore  Bailway  purchaaeJ 
$450,000  of  the  bonds  of  the  Company  for  $65,000  for  speculative  purposes,  and  they 
have  persistently  refused  to  give  to  the  twenty-five  or  thirty  thousand  persons  served 
by  the  road  a  reasonable,  safe  and  satisfactory  service,  and  have  been  and  are  charging 
excessive  freight  rates.  While  the  petitioners  assert  that  no  dividends  have  at  any 
time  been  paid  on  the  outstanding  stock  of  the  corporation,  and  no  interest  has  ever 
peen  paid  to  the  petitioners  upon  the  bonds  outstanding  against  the  said  railway, 
and  the  net  earnings  have  from  time  to  time  been  expended  in  betterments  and 
improvements  to  the  road,  the  correctness  of  the  statement  is  not  accepted  by  that 
portion  of  the  public  who  are  served  by  the  railway.  It  is,  on  the  contrary,  asserted 
that  little  or  nothing  has  heen  expended  by  the  present  corporation  in  the  keeping 
of  the  railway  and  plant  in  an  eflBcient  state  for  operating  purposes.  The  Company, 
notwithstanding  its  assertion  that  no  dividends  have  been  paid  on  the  stock,  and  no 
interest  has  been  paid  on  the  bonded  indebtedness,  and  that  the  utt  earnings  have 
gone  for  betterments  to  the  road,  refused  the  offer  of  the  Dominion  Government  to 
purchase  the  railway  for  the  sum  of  $200,000,  a  sum  which  the  Minister  of  Railways 
coLsidered  a  fair  offer,  based  oh  prices  paid  for  other  branch  lines  in  this  Province 
taken  over  by  the  Dominion  Government.  It  is  believed  that  if  the  Company  had 
accepted  this  offer  they  would  be  recouped  for  any  money  they  may  have  invested 
in  the  enterprise,  and  the  public  would  have  been  provided  with  an  efficient  service 
by  the  Department  of  Railways.  The  Act  complained  of  only  provides,  ani  was  onlj' 
intended  to  provide,  for  the  enforcement  of  the  undertaking  made  by  these  companies 
or  their  predecessors  in  office,  on  accepting  the  subsidies,  to  afford  a  safe  and  proper 
service. 

The  Caraquet  &  Gulf  Shore  Railway  is  a  local  work  and  undertaking  and  has 
never  been  declared  by  the  Parliament  to  be  for  the  general  advantage  of  Canada  or 
for  the  advantage  of  two  or  more  of  the  provinces. 

It  is  submitted  that  in  determining  the  validity  of  a  Provincial  Act  one  of  the 
first  questions  to  be  determined  is  whether  the  subject  matter  of  the  Act  impeached 
falls  within  any  of  the  clauses  of  the  subjecta  enumerated  in  section  92  of  the  British 
North  America  Act  and  assigned  exclusively  to  the  Legislature  of  the  Province  and 
if  it  be  determined  that  the  subject  matter  is  within  the  jurisdiction  of  the  Provincial 
Legislature  the  Federal  veto  powers  should  not  be  exercised. 

In  the  case  of  the  Liquidators  of  the  Maritime  Bank  of  Canada  vs.  the  Receiver 
General  of  New  Brunswick  (1892)  A.C.,  at  pp.  441-3  their  lordships  say,  "  The  object 
of  the  British  North  America  Act  was  neither  to  weld  the  provinces  into  one,  nor 
to  subordinate  provincial  Government  to  a  central  authority,  but  to  create  a  Federal 
Government  in  which  they  should  all  be  represented,  entrusted  with  the  exclusive 
administration  of  affairs  in  which  they  had  a  common  interest,  each  province  retaining 
its  independence  and  autonomy.  In  so  far  as  regards  those  matters,  which,  by  Section 
92,  are  specially  reserved  for  provincial  legislatioii,  the  legislation  of  each  province 
continues  to  be  free  from  the  control  of  the  Dominion  and  as  supreme  as  it  was  beforo 
the  passing  of  the  Act.  It  jMjssesses  powers  not  of  administration  merely,  but  of 
legislation  in  the  strictest  sense  of  that  word ;  and  ^jrithin  the  limits  assigned  by  Section 
92  of  the  Act  of  1867  these  powers  are  exclusive  and  supreme.  It  is  su'uiuitted  that  the 
principle  on  which  the  Federal  veto  power  is  now  exercised  has  changed  since  the 
early  days  of  Confederation,  and  that  the  view  as  set  forth  cannot  be  more  concisely 
expressed  than  was  done  by  Sir  Allen  Aylesworth,  Minister  of  Justice,  in  the  course 
of  a  debate  in  the  House  of  Commons  on  March  1,  1909,  upon  a  motion  for  a  return 
of  all  correspondence,  etc.,  relating  to  the  unsuccessful  application  for  the  disallowance 
of  the  Ontario  Act,  7  Edward  VII,  Chapter  15,  respecting  Cobalt  Lake  and  Kerr 
Lake,  whereby  claims  to  certain  mining  properties  then  pending  in  the  Courts  were 
overridden.    Debates  in  the  Canadian  House  of  Commons,  March  1,  1909,  Vol.  89,  pp 
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1750-1758.  lie  there  says :  "  The  large  question  of  principle  which  was  prcsentt^l 
for  consideration  was  simply  whether  or  not  the  provincial  legislature  has  the  power, 
without  control,  to  take  one  man's  property  and  give  it  to  another,  and  to  take  away 
from  the  person  injured  any  right  of  redress  in  the  Courts.  ...  I  think  I  may 
safely  say,  that  if  this  identical  question  had  arisen  before  1896  this  legislation  would 
have  been  disallowed  ....  and  I  will  say  at  once  that  I  believe  that  was  the 
intention  with  which  the  framers  of  the  British  North  America  Act  provided  the 
right  of  disallowance  in  the  statute."  He  then  quotes  various  official  utterances 
of  judges  and  Ministers  of  Justice  to  show  that  even  as  Into  as  1893.  the  authoritative 
view  was,  that  if  provincial  lofislation  interfered  with  rights  of  property  without 
providing  compensati  n,  that  circumstance  afforded  sufficient  reason  for  the  exercise 
of  the  power  of  disallowance,  but  that  his  immediate  predecessors  in  office — citing 
the  words  of  the  Honourable  David  Mills  in  1901  and  the  Hon.  Charles  Fitzpatrick  in 
1902 — had  expressed  a  different  view,  in  which  he  fully  concurred,  viz.,  that  each 
provincial  legislature,  within  the  sphere  of  its  authority  and  jurisdiction  should  be 
supreme  and  amenable  only  to  its  constitutional  judges,  the  eli  ftor.s  of  its  own 
province. 

It  is  submitted  that  this  principle  has  been  frequently  i(cogniz<'<l  and  acted  on 
by  the  Dominion  Government,  upon  petitions  for  disallowance  of  provincial  Acts 
upon  the  grounds  of  manifest  injustice  and  interfereni>e  with  vested  rights. 
(See  ante  p.  298  et  seq.)  Also  see  in  reference  to  the  Ontario  Act  where  the  Minister 
of  Justice  says  in  a  report  of  Deronilier  31,  1901 :  "It  is  no  doubt  intra  vires 
of  the  legislature,  and  if  it  be  unfair  or  unjust  or  contrary  to  the  principles 
which  ought  to  govern  in  dealing  with  private  rights,  the  constitutional  recourse 
is  to  the  legislature,  and  the  acts  of  the  legislature  may  be  ultimately  judged 
by  the  people.  The  undersigned  does  not  consider,  therefore,  that  your  Excellency 
ought  to  exercise  the  power  of  disallowance  in  such  cases."  And  again  the  same 
year  in  connection  with  a  British  Columbia  Act,  where  the  Minister  takes  precisely 
the  same  ground  in  a  report  of  December  31,  1901.  In  1909  this  question  came 
before  the  Dominion  Government  in  reference  to  the  suggested  disallowance  of  the 
Ontario  Power  Commission  Amendment  Act,  1909,  on  the  grout  of  unjust  inter- 
ference with  vested  rights.  A  statute  was  passed  in  aid  of  the  policy  of  the  Ontario 
Government  which  had  established  an  Hydro-Electric  Commission  in  that  province 
with  statutory  powers  to  supply  electrical  energy  to  the  municipalities  of  the  province. 
This  Act  made  alteration  in  contracts  theretofore  executed  between  certain  municipal 
corporations  and  the  Commission  and  declared  that  the  contracts  so  altered,  "  shall  he 
conclusively  deemed  to  be  contracts  executed  by  the  corporations,"  and  enacted  that 
every  action  theretofore  brought,  and  then  pending,  calling  in  question  the  validity  of 
the  said  contracts,  or  any  by-laws  purporting  to  authorize  the  execution  of  the  same 
by  the  municipalities  or  the  jurisdiction,  power,  cr  authority  of  the  Commission  to 
exercise  any  power  to  do  any  of  the  acts  which  the  Acts  passed  in  reference  to  the 
Commission  authorized  to  be  done,  shall  be  and  the  same  is  hereby  forever  stayed. 

The  disallowance  of  this  Act  was  asked  for  on  the  grounds  that  it,  and  the  entire 
l^islative  scheme  of  which  it  formed  a  part,  amounted  to  a  breach  of  faith  on  the 
part  of  the  Ontario  Government,  and  was  an  unjust  interference  with  vested  rights, 
and  calculated  to  greatly  injure  the  credit,  not  only  of  Ontario  but  of  Canada  as  a 
whole,  as  a  field  for  investment,  in  the  money  markets  of  Eufope.  The  Attorney 
General  of  Ontario  in  a  communication  of  December  7th,  1909,  says :  "  For  upwards 
of  two  hundred  years  th'e  L^rds  and  Commons  of  Great  Britain  have  legislated 
without  fear  of  the  royal  veto,  although  its  existence  had  been  undoubted ;  and  there- 
fore in  full  accord  with  the  spirit  and  genius  of  British  institutions,  the  people  ol"  the 
province  being  entitled  to  all  rights  of  British  subjects  elsewhere,  and  as  free  to 
legislate  within  their  jurisdiction  as  the  Lords  and  Commons  of  Great  Britain  are 
free  to  legislate,  cannot  submit  to  any  check  upon  the  right  of  the  legislature  to 
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legislate  with  respect  to  subjects  within  its  well  defined  jurisdiction,  although  a 
technical  right  to  disallow  may  exist.  Any  other  view  would  mean  that  there  are 
different  grades  of  British  subjects  in  the  Empire;  that  the  people  of  the  several 
provinces  of  the  Dominion  have  not,  and  are  not  entitled  to  the  full  and  free  enjoy- 
ment of  these  civil  rights  and  liberties  which  are  enjoyed  by  British  subjects  in 
the  mother  country,  a  condition  of  things  which  would  be  intolerable;"  And  Sir 
Allen  Aylesworth,  then  Minister  of  Justice,  in  his  final  report  against  disallowance 
says :  "  In  the  opinion  of  the  undersigned,  a  suggestion  of  the  abuse  of  power,  even  so 
as  to  amount  to  a  practical  confiscation  of  property,  or  that  the  exercise  of  a  power 
has  been  unwise  or  indiscreet,  should  appeal  to  Your  Excellency's  Government  with 
no  more  effect  than  it  does  to  the  ordinary  tribunals  and  the  remedy  in  such  case  is, 
in  the  words  of  Lord  Herschell,  an  appeal  to  those  by  whom  the  legislature  is 
elected."  In  a  very  recent  case  of  the  Royal  Bank  vs.  The  King  (1913)  A.C.  283 
popularly  known  as  the  Alberta  and  Great  Waterways  Railway  Company  case  it  is 
said:  Their  Lordships  are  not  concerned  with  the  merits  of  the  political  controversy 
which  gave  rise  to  the  statute  the  validity  of  which  is  imi)eached,  what  they 
have  to  decide  is  the  question  whether  it  was  within  the  power  of  the  legislature  of 
the  province  to  pass  it."  While  it  is  true  that  the  Honourable  C.  J.  Doherty,  Minister 
of  Justice,  has  expressed  the  general  principles  as  set  forth  in  paragraph  20  of  the 
petition  yet  he  qualifies  it  by  saying:  ''  not  inconsistently  with  the  public  interest." 
He  further  says:  "Doubtless  however  the  burden  of  establishing  a  case  for  the 
execution  of  the  power  lies  upon  those  who  allege  it." 

It  is  alleged  by  your  petitioners  "  that  the  real  logical  effect  of  the  said  Act  will 
be  to  take  away  all  their  security  as  bondholders  of  said  Railway  Corporati'vn  and 
with  such  refined  pretentions  as  to  shock  the  conscience  of  all  honourable  men." 
This  is  indeed  strong  language,  but  as  it  lacks  truth  it  is  submitted  the  constitutional 
rights  of  the  province  cannot  be  cast  aside  by  such  outpourings  of  ihe  spirit.  It 
is  further  submitted  that  the  Act  as  originally  drawn  was  changed  and  a  repre- 
sentative of  your  petitioners  requested  that  the  exercise  of  the  powers  conferred 
should  be  vested  in  the  Lieutenant-Governor-in  Coimcil,  which  was  done.  The 
fairness  or  unfairness  of  the  general  outcry  of  the  public  as  to  the  unsatisfactory 
.  jicraiion  of  the  road  and  the  frequent  "  run  offs"  occasioned  by  tlie  condition  of  the 
road  bed  is  an  appeal  that  might  be  fairly  left  to  the  Legislature,  the  electors  of  the 
Province  and  the  Lieutenant-Governor-in-Council  as  to  the  remedy,  if  any,  to  be 
applied.  Moreover  it  is  submitted  that  His  Excellency  the  Governor- in-Council 
ought  not  to  assume  that  the  powers  vested  in  the  Lieutenant-Governor-in-Council 
by  Section  7  of  the  impeached  Act  will  be  exercised  in  a  drastic  and  unjust  or  con- 
fiscatory manner  or  that  they  will  be  exercised  at  all  unless  it  is  right  and  eqnirtible 
find  in  the  public  interests  so  to  do  and  to  veto  Section  7,  which  would  mean  the 
disallowance  of  the  Ace,  upon  such  an  assumption  would  be  an  unjust  interference 
villi  the  constitutionpl  rights  of  the  province  and  especially  so  if  the  Legislature 
legislated  as  it  is  sub'nitted  it  has,  upon  subjects  within  its  well  defined  j'lfi  idiction. 

The  status  of  a  provincial  railway  although  in  some  respects  a  private  corpor- 
ation is  not  wholly  so  and  it  was  not  created  solely  for  the  pecuniary  advancement 
and  profits  of  the  shareholders  but  being  possessed  of  extraordinary  and  imusual 
powers  it  must  assume  especial  obligations  where  the  public  interests  are  concerned. 
Nothing  has  been  done  or  can  be  done  under  the  act  which  will  impose  any  liability 
01  ijnperil  any  vested  interest  and  no  sale  of  the  Company's  property  can  be  had 
without  the  authority  of  the  Lieutenant-Governor-in ^Coiincil  and  it  uiny  be  fairly 
assumed  that  the  Lieutenaiit-Governor-in-'Council  will  not  sanction  a?iy  step  that 
would  work  injiu-y  or  injustice  to  any  party  interested.  In  conclusion  it  is  submitted 
that  the  province  of  New  Brunswick,  in  passing  the  act  impeached  legislated  with 
respect  to  s\il)jects  within  its  well  defined  jurisdiction  and  ought  not  to  be  called 
upon  to  submit  to  the  check  sought  to  be  imposed  upon  it  by  your  petitioners  and  that 
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His  Excellency   the  Governor-General-in-Council  should  be  advised  not  to  couiply 
with  the  prayer  of  your  petitioners. 

And  the  Province  of  New  Brunswick  as  in  duty  bound  will  ever  pray. 
Dated  at  Bathurst  this  29th  day  oi  September,  A.D.  1»19. 

JAMES  P.  BYRNE, 
Attorney  General  on.  behalf  of  the  Province 
;»ir-^  I    A  ..  -  of  New  Bnmswick. 
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10  OEOEGE  V,  1920 

!  '.'         (Ayproved  17  September  1021.) 


Devartment  of  Justice,  Canada,  Ottawa,  8th  September  1921. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  be  has  had  under  «o^«\deration  ♦lie 

rihe  I?th  da^of  October,' 1920.'and  he  is  of  opinion  that  these  statutes  may  be  left 
to  such  operation  as  they  may  have.  annroved,  be  trans- 

ment. 

"     Humbly  submitted, 

H.   GUTHRIE, 
Acting  Minister  of  Justice. 
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^  h*  ,',v,  ,r  I  ^  ''^t*^  VICTOKIA,  1896 

,,    .  (    :  1st  Sessh  X— Otii  Lkoislatuhe 

"        ,       ''         ' '  (Approved  19  Novamber,  1896.) 

Department  oi  Justice,  Ottawa,  3rd  October,  1896. 
To  His  Excellenctj  the  Oovem^r  General  in  Council: 

The  undersigned  has  the  honour  to  report  rha::  he  has  examined  the  several  Act? 
passed  by  the  Lcrislature  of  the  Province  of  Manitoba,  in  the  fifty-ninth  year  of  Her 
Majesiv's  reign  (1896),  received  by  the  Secretaij  of  Stute  for  Canada  on  30th  March, 
1896,  and  he  is  of  opinion  that  they  may  b?  left  to  their  operation  without  any 

observations. 

The  undersigned  re^-oinniends  that  if  this  report  be  npproved,  a  copy  of  the  same 
bo  sent  to  the  Licutonnrit  Governor  of  the  Province  for  the  information  of  his  Govern- 
ment. 

Respectfully  submitted, 

O.    MOW  AT, 

Minister  of  Justice. 


60th  VICTORIA,  1897 

2ni)  Sessi()n~-!)tii  Leoislatdre 
(Approved  S  Noveinher,  1S97.) 

DEPAitTMENT  OF  JUSTICE,  OTTAWA,  2nd  Ixovember,  1897. 
To  lis  Excelh'nc.i/  the  Governor  Oeneral  in  Council: 

Tne  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
Manitoba,  passed  in  the  sixtieth  year  of  Her  Majesty's  reign  (1897),  eceived  by  tho 
Secretary  of  State  for  Canada  on  tho  5th  of  April,  !897,  and  he  is  of  opinion  c  .t  Uhey 
may  be  left  to  their  operation  without  any  observatioi  ■<  with  the  excption  of:      ^ 

Chnpt^'r  2.  "An  Act  respecting  Coriwrntionf  incorporated  ont  of  Manitoba  n\ 
respect  oL'  which  the  undersigned  will  make  a  separate  reiort," 

llespectfuily  submitted, 

O.    MO  WAT, 

Minister  of  Justice, 

The  Solicitor  of  Ike  Canadian  Pacific  llailwan  to  the  S.  crdnr,,  of  State  re  Chapter 

2  of  1897 

MoNTiiKM..  10th  T>cceiiibor,  1897. 

SiR~I  have  the  honour  to  inform  you  that  the  C-mdiuii  ruoific  Knilwny  Com- 
pany has  iuHtvuctod  me  to  submit  for  the  consideration  of  His  Excellency  the  Governor 
General  tho  following  reasons  for   (he  disnilownnce  of  an   Act  lately  paf.4ed  by  the 
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Legislature  of  Manitoba,  assented  to  on  tho  30tli  March  last,  and  entitled  "An  Act 
respecting  corporations  incorporated  out  of  Manitoba." 

The  said  Act  is  substantially  the  same  as  an  Act  of  the  same  Legislature  and 
bearing  the  same  title  whicl.  ^s  disallowed  by  Order  in  Council  published  in  the 
Canada  OazeMe  of  11th  April,  1896. 

The  Parliament  of  Canad  i  granted  to  tlie  Canadian  Pacific  Eailway  Company 
as  a  subsidy  in  aid  of  the  const  'uction  of  its  railway  a  large  quantity  of  land  situato 
in  Manitoba. 

At  the  making  of  the  agreement  for  this  construction  (which  agreement  was 
confirmed  by  the  Act  44  Victoria,  Chapter  1),  it  was  understood  by  the  Company,  and 
the  language  of  "the  said  Statute  shows  that  it  was  also  assumed  and  intended  by  the 
Parliament  of  Canada,  that  tlie  Company  could  own  and  dispose  of  those  lands  with- 
out any  such  restraint  as  is  now  sought  to  be  imposed  by  the  legislation  of  the 
Province  of  Manitoba,  and  it  is  hardly  necessary  to  point  out  that  if  this  restraint 
could  be  validly  exercis<vl  it  might  be  exercised  in  such  a  way  and  to  such  an  extent 
as  would  be  highly  injurious  to  the  Company. 

Clause  9  of  the  Act  in  question  is  as  follows- 

"  Xo  company,  institution  or  corporation,  ivm  incorpor..  ted  under  the  provisions 
of  the  Statutes  of  this  Province,  and  not  having  obtained  a  license  under  this  Act, 
except  those  mentioned  in  subsection  2  of  section  2  of  this  Act,  shall  be  capable  of 
taking,  holding  or  acquiring  any  real  estate  within  this  Province,  or  of  exercising 
the  powers  mentioned  in  Section  11  of  this  Act,  49  Victoria,  Chap.  11,  Sec.  4." 

This  exception  does  not  apply  to  the  Canadian  Pacific  Railway  Company. 

It  is  submitted  that  this  clause  is  ultra  vires  inasmuch  as  it  purports,  amongst 
other  things,  to  prevent  a  Railway  Company  taking  any  of  the  land  owned  by 
Canada  in  Manitoba,  although  the  Parliament  of  Canada  has  granted  that  land  in 
aid  of  the  construction  of  a  railway,  over  which  construction  the  Parliament  of 
Canada  has  exclusive  jurisdiction;  and  this  in  face  of  the  enactment  by  the  Cana- 
dian Parliament  in  subsection  (t>)  of  section  90  of  the  Railway  Act  as  amended 
under  56-56  Victoria,  Chapter  27,  Section  3,  which  subsection  (s)  is  as  follows: — 

"  (s.)  Any  Company  which  has  obtained  from  the  Crown  by  way  of  subsidy 
or  otherwise  in  respect  of  the  construction  or  operation  of  its  railway,  a  right  to 
any  land  or  to  an  interest  in  land  has,  and  from  the  time  of  obtaining  such  right 
has  had,  ns  incident  to  the  exercise  of  its  corporate  powers,  authority  to  acquire,' 
sell  or  otherwise  dispose  of  the  same  or  any  part  or  parts  thereof;  and  such  Com- 
pany may  convey  the  same,  or  any  part  or  parts  thereof,  to  auy  other  Company 
which  ha>(  entered  into  nny  undertaking  for  the  construction  or  operation,  in  whole 
or  in  part,  of  the  r;il,7*i  ■  in  respect  of  which  such  land  or  interest  in  land  was 
given,  and  thereaftei  puen  other  Company  shall  have,  in  respect  of  such  land  or 
interest  in  lan('.  the  same  authority  as  that  of  the  Company  which  has  so  conveyed 
it;  and  as  to  auj  land^  given  to  tho  Company  by  any  corporation  or  other  party,  as 
aid  (owardo,  or  as  consideration  in  whole  or  in  part  for  the  construction  or  opera- 
tion of  tho  Company's  railway,  either  generally  or  with  resper-t  to  the  adoption  of 
eny  particular  routo  or  on  any  other  account,  the  authority  of  tiie  Company  and  of 
any  other  Company  to  which  it  may  convey  its  rights  in  any  of  the  said  lands  shall 
be  the  same  as  if  such  lands  had  been  obtained  by  the  Company  from  the  Crown 
as  aforesaid." 

It  is  submitted  thuo  the  Parliauicut  of  Canada  having  the  undoubted  jurisdi<!- 
tion  and  the  sole  jurisdiction  over  the  construction  of  such  a  railway  as  1  have 
described,  must  also  have  the  power  of  declaring  that  as  one  of  the  aids  to  such 
construction  tlie  (^ompany  nhall  have  the  right  to  re<'eive  and  hold  or  dispose  of 
such  lands  belonging  1o  the  Crown  in  the  interest  or  Canada  as  the  Parliament  of 
Canada  thinks  fit  to  give. 
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The  objection  to  the  legislation  now  under  discussion  is,  however,  not  confined 
to  its  being  ultra  vires — indeed,  the  meet  serious  objection  would  hold  good  if  the 
legislation  were  admitted  to  be  infra  vires. 

If,  for  instance,  it  be  assumed  thrt  the  Legislature  of  a  Province  has  power  to 
enact  that  although  the  Parlic  ment  of  Canada  has  authorized  a  designated  Company 
to  construct  a  particular  railway — of  which  no  other  Parliament  could  authorize  the 
construction — and  although  Piirliament  has  granted  in  aid  of  that  construction  cer- 
tain lands  belonging  to  Canada  (situate  within  the  Province),  and  has  declared  that 
the  Company  may  acquire  and  sell  or  dispose  of  those  lands,  nevertheless  that  Com- 
pany shall  not  be  able  to  do  so  unless  or  until  the  Provincial  Government  has 
formally  given  its  consent,  and  then  only  on  such  terms  and  conditions  as  it  may 
choose  to  impose;  still  there  remains  the  important  question  whether"  such  an  enact- 
ment is  or  is  not  contrary  to  the  policy  of  Canada  as  a  whole. 

It  is  submitted  that  the  mere  description  of  the  enactment  shows  conclusively 
that  it  mut-l  be  contrary  to  the  policy  of  Canada. 

Jn  Bank  of  Toronto  vs.  Lambe,  Lord  Hobhouse  adopts  an  interpretation  of  the 
British  North  America  Act  which  I  believe  has  always  been  given  to  it  by  the 
Government  of  Canada.    He  sayt*  it: 

"  Provides  for  the  federated  provinces  a  carefully  balanced  constitution  under 
whifh  no  one  of  the  parts  can  pass  laws  for  itself,  except  under  the  control  of  the 
whole  acting  through  the  Governor  General." 

In  a  letter  to  the  Honourable  the  Secretary  of  State,  dated  16th  December, 
iJ^iH),  I  had  the  honour  of  urging  the  propriety  of  disallowing  an  Act  of  the  Legit;- 
Idture  of  Manitoba  (53  Victoria,  Chapter  23)  entitled  "  An  Act  to  authorize  Com- 
panies, Institutions  or  Corporations,  incorporated  out  of  this  Province  to  transact 
business  therein,"  and  I  then  stated  at  some  length  what  were  considered  lO  be  good 
reasons  for  the  disallowance  of  that  Act. 

I  do  not  desire  to  trouble  you  now  with  all  that  was  submitted  on  that  occnsion, 
but  it  may  not  be  out  of  plncc  for  me  to  say  that  the  arguments  then  advanced  seem 
to  me  to  apply  with  still  greater  force  to  the  Act  now  under  consideration,  inasmuch 
as  it  repeats  in  a  more  positive  way  the  objectionable  features  of  the  former  Act. 

I  have  the  honour  to  be.  Sir. 

Youi    obedient    servant, 

GEC,   M.   CLARK.      * 

Memorandum  of  Minitter  of  Juitlicv.  u^on  Chapter  2,  Manitoba  Statutes,  1897. 

Depahtment  of  Justick,  Ottawa,  16th  November,  1897. 

The  undersign*"!  nas  had  under  consideration  Chapter  2  of  the  Statutes  of  the 
Province  of  Mauit<H)a,  passed  in  the  sixtieth  year  of  Her  Majesty's  reign  (1897), 
received  by  the  Secretary  of  State  for  Canada  on  the  5th  of  April,  1897,  Oi;  titled 
"  An  Act  re»^fM'ting  Corporations  incorporated  out  of  Manitoba." 

This  Chapter  appears  io  be  an  exact  re-enactn,ent  of  a  Statute  of  Manitoba, 
68-61)  Victorin,  Chaptor  4,  entitled  "An  Act  respecting  Corporations  iu^ ^'lorated 
out  of  Manitoixi,"  which  wae  disallowed,  the  only  difference  being  that  the  present 
►Statute  does  not  (Mjntain  any  provision  corresponding  with  Section  13  of  tlie  former 
Act,  but  contains  all  the  provisions  which  occasioned  the  disallowance  of  the  previous 
Act. 

In  the  report  of  the  then  Minister  of  Justice,  approved  25th  March,  189^,  the 
Manitoba  Statute  58-69  Victoria,  Chapter  4,  was  stated  to  bo  ultra  vires,  and  one 
of  the  grounds  was  that  it  was  beyond  the  authority  of  a  Provincial  Legislature  to 
prohibit  the  exercise  of  powers  conferred  by    the    Parliament    of    Canada  upon  a 
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corporation  within  the  ecope  of  eubjecta  enumerated  in  Section  91  of  "  The  British 
North  America  Act "  by  the  Parliament  of  Canada. 

The  Act  provides  that  no  company,  institution  or  corporation  not  incorporated 
under  the  provisions  of  the  Statutes  of  Manitoba,  and  not  having  obtained  a  license 
under  the  Act,  except  certain  corporations  incorporated  for  religious  purposes,  shall 
be  capable  of  taking,  holding  or  acquiring  any  real  estate  within  the  Province  or  of 
exercising  the  powers  mentioned  in  Section  11  of  the  Act.  The  jMwers  mentioned 
in  Section  11  are  among  others  the  same  powers  and  privileges  with  regard  to  lending 
money  and  transacting  bupiness  within  tlie  Province  as  a  private  individual  might 
have  and  enjoy  so  far  as  they  may  be  within  the  corporate  powers  of  the  Company, 
and  within  the  competence  of  tlie  Legislature  of  Manitoba  to  grant. 

The  Lieutenant  Governor  is  by  the  Statute  empowered  to  grant  a  license  to 
any  company  incorporated  under  the  laws  of  Great  Britain  and  Ireland  or  of  the 
Dominion  of  Canada  authorizing  it  to  carry  on  its  business  within  the  Province 
on  compliance  with  the  provisions  of  the  Act,  and  he  is  authorized  to  restrict  the 
L.ense  in  any  manner  that  may  seem  desirable. 

These  provisions  would  apply  to  companies  incorporated  by  Parliament  under 
its  general  autliority,  and  also  to  every  bank,  railway  company  and  other  corporation 
incorporated  under  its  special  and  exclusive  aJhor  ty. 

It  has  been  held  that  the  Dominiori  has  power  to  incorporate  a  company  for 
the  wholi  Dominion  though  the  objects  of  the  Company  are  provincial,  a  Provincial 
Letv'.slature  having  no  power  to  authorize  a  company  to  do  business,  outside  of  the 
Province,  as  regards  each  Province,  Sir  John  Thompson  mentioned  the  cases  in  hie 
report  of  the  16th  July,  1887,  on  a  Quebec  Act. 

It  may  be  competent  for  a  Provincial  Legislature  to  ;  quire  that  a  license 
aliall  be  obtained  by  such  a  company  before  it  shall  do  business  in  the  Province. 
As  to  this,  it  is  not  necessary  at  present  to  express  any  decided  opinion  either 
way;  but  there  can  be  no  doubt  that  where  a  company  is  incorporated  by  the 
Dominion  in  the  execution  of  any  one  or  more  of  its  special  and  exclusive  powers 
of  legislation  enumerated  in  Section  91,  a  Provincial  Legislature  has  no  authority 
to  impose  any  such  condition,  and  the  Act  should  be  auiended  so  as  to  apply,  so 
far  as  Dominion  corporations  are  concerned,  to  such  companies  only  as  have  been 
incorporated  for  provincial  objects  within  the  authority  of  a  Provincial  Legislature 
so  far  as  relates  to  the  Province. 

Provincial  legislation  has  to  be  considered  with  reference  not  merely  to  its 
constitutionality  but  as  affecting  the  interests  of  the  Dominion  generally,  and  there 
are  some  other  important  matterb  of  policy  to  be  considered  as  affecting  the  interests 
of  the  Dominion  which  I  should  not  like  to  advise  upon  definitely  without  having 
the  benefit  of  some  prior  consideration  thereof  in  Council.  These  matters  are  discussed 
in  a  very  able  report  of  Sir  John  Thompson,  dated  21fit  March,  1891,  on  another 
Manitoba  Act  of  which  he  recommended  the  disallowance,  and  which  was  disallowed 
accordingly.  {See  "Correspondence  respecting  Dominion  and  Provincial  Legislation, 
1867-1895,"  p.  941  et  aeq.) 

If  the  views  of  the  preceding  Government  on  theoC  matters  are  substantially 
approved  of,  the  Manitoba  Act  should  be  further  amended  by  excepting  from  its 
operation  the  lands  which  the  Dominion  owns  in  Manitoba  or  has  mortgagee  or 
security  upon;  and  also  lands  which  the  Dominion  has  conveyed  to  railway  com- 
panies and  other  companies,  and  by  exempting  these  companies  and  the  Hudson's 
Bay  Company  from  the  operation  of  the  Act.  The  report  referred  to  is  printed 
at  p.  941  of  the  "  Correspondence  respecting  Dominion  and  Provincial  Legislation, 
1867-1895." 

O.  MOW  ATT,  ; 

Ministei'  of  Justice.        1 
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Memorandum  of  Deputy  Minister  of  Justice,  uvon  the  Manitoba  Statute, 

Chap.  2,  of  1897. 

Department  of  Justice,  Ottawa,  19th  November,  1897. 

Since  prcparinp  the  report  upon  which  Sir  Oliver  Mowat's  memo,  of  15th 
instant  is  founded,  the  following  additional  reasons  have  occurred  to  me  which  I 
had  not  an  opportunity  of  submitting  to  Sir  Oliver: — 

In  the  case  of  the  Citizen's  and  Queen  Insurance  Company  vs.  Parsons,  I 
Cartwright  at  p.  278  the  Judicial  Committee  held  that  "  Regulation  of  Trade  and 
Commerce,"  would  include  regulatoin  of  trade  in  matters  of  interprovincial  con- 
cern, and  it  may  be,  would  include  general  regulation  of  trade  affecting  the  whole 
Dominion.  « 

It  has  also  been  held  by  tlie  same  autliority  that  the  Parliament  of  Canada 
alone  can  constitute  a  corporation  with  power  to  carry  on  business  throughout 
the  Dominion  (Loranger  vs.  Colonial  Building  and  Investment  Association,  3 
CartwiigJit  at  p.  128).  This  statement  refers  to  companies  incorporated  not  under 
the  powers  conferred  within  the  scope  of  any  of  the  subjects  specially  enumerated 
in  Section  91,  as  to  which  the  exclusive  authority  of  Parliament  was  never  doubted, 
but  to  companies  the  inforpora'.ion  of  which,  but  for  the  fact  that  their  powers  or 
capacity  to  do  business  are  to  extend  lieyond  the  limits  of  any  one  Province,  would 
be  solely  within  Provincial  authority. 

It  may  be  questionable  whether  Parliament  in  the  constitution  of  such  a  company 
can  do  more  that  create  the  company  and  enable  it  to  exercise  iwwers.  There  can  be 
no  doubt  that  to  that  extent  Parliament  has  exclusive  authority.  If  it  has  the  larger 
right  which  may  bo  contended  for  not  only  to  confer  capacity  but  also,  notwithstanding 
conflicting  Provincial  enactments,  to  sanction  the  exercise  of  the  powers  conferred, 
then  I  apprehend  that  Provincial  legislation  limiting  the  exercise  of  such  powers 
must  be  ultra  vires.  Doubtless  such  companies  are  incorporated  by  Parliament  in 
pursuance  of  exclusive  authority,  nnd  if  such  authority  extends  to  the  exercise  of  the 
powers  conferred  as  well  as  to  the  capacity  to  exercise  them,  it  must  be  that  a 
Province  cannot  prohibit  or  fetter  the  execution  of  those  powers. 

If,  therefore,  the  Dominion  Parliament  has  the  same  authority  with  regard  to 
the  class  of  companies  iu)w  under  consideration  as  it  has  with  respect  to  companies, 
incorporated  under  the  enumerate!  subjects,  such  as  banks  and  railway  companies, 
this  Statute  would  be  quite  tdtra  vires  so  far  as  Dominion  corporations  are  conceri  ed. 
But  the  reasons  in  favour  of  a  more  limited  constructior  of  Dominion  authority  are 
grave  enough  to  justify  the  Dominion  Government  in  leaving  the  Act  to  its  operation 
and  the  question  here  suggested  to  the  determination  of  the  Courts,  were  it  not  that 
the  Act  extends  to  contranies  incorporated  under  the  special  and  exclusive  powers  of 
the  Dominion,  and  for  the  other  considerations  which  I  am  about  to  mention. 

Assuming  that  the  incorporation  of  companies  with  other  than  provincial 
objects  is  one  of  tlie  general  powers  of  the  Dominion  and  that  it  must  be  exercised 
subject  to  Provincial  legislation  within  the  scope  of  the  Provincial  ennmernted 
subjects,  yet  the  Provincial  legislation  to  whicli  it  is  sought  to  make  the 
company  subject  may  affect  matters  strictly  relating  to  some  one  or  more  of  the 
enumerations  of  Section  91,  and  if  so,  cannot  have  effect.  Some  forc(>  must  be 
attached  to  the  regiilation  of  trade  and  commerce  as  a  subject  of  exclusive  Do- 
minion jurisdiction.  Tliere  is  a  singular  absence  in  the  decisions  of  the  Judicial 
Committee  of  any  affirmation  as  to  what  authority  these  words  carry.  Several  mattem 
have,  however,  lieen  excluded  wiiich  the  Dominion  considered  were  as  a  matter 
of  intention  and  should  be  aa  matter  of  getieral  expediency  included.  In  the  case 
of  the  Liquor  Prohibition  Appeal,  1805,  Lord  Watson,  delivering  the  opinion 
of  the  Conmiittec  and  referring  to  Citizens  Insurnnoe  (\iinpany  vs.  Parsium, 
says:    "It    was    decided    tluit    in    the    absence   of    legislation    upon    the   subject   by 
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the  Canadiau  Parliiiuiciit  the  Ltgislature  of  Ontario  had  authority  to  impose 
conditions  as  being  matters  of  civil  right  upon  the  business  of  fire  insurance 
which  was  admitted  to  be  a  trade  so  long  as  those  conditions  only  affected  Pro- 
vincial trade."  Construing  tliis  dci-ision  with  that  in  the  Citizen's  case,  I  apprehend" 
that  legislation  affecting  interpiovincial  trade  or  affecting  trade  in  matters 
of  interprovincial  concern,  would  bo  ultra  rims  of  a  Provincial  Legislature  i»s  being 
comprehended  within  the  regulation  of  trade  and  commerce.  The  question,  therefore, 
arises  whether  legislation  can  be  upheld  by  which  a  Province  professes  to  take 
power  to  prohibit  the  right  of  trading  within  the  Province  of  a  company  incorporated 
by  the  exclusive  authority  of  Parliament  to  trade  throughout  the  Dominion  or  in  two 
or  more  of  the  Provinces.  Such  a  company  has  capacity  within  the  scope  of  its  charter 
to  trade  in  the  Provinces  and  olsewlierc  in  tlie  Dominion  just  as  any  individual  has. 
An  enactment  by  a  Province  forbidding  residents  f.f  or  persons  doing  business  in  any 
other  I'rovince  to  trade  in  the  tirst  named  Province  would  seem  to  affect  more  than 
Provincial  trade.  It  would  be  a  matter  of  interprovincial  concern,  and,  therefore, 
ultra  i>ires  as  relating  to  the  regulation  of  trade  and  commerce,  otherwise  all  inter- 
provincial trade  wiiich  the  Privy  Council  seem  to  think  the  Dominion  has  the  right 
to  regulate  could  be  rendered  imjwssible  by  tlic  Provinces. 

If  the  right  of  trading  between  individuals  of  different  Provinces  be  a  matter  of 
interprovincial  concern,  so  also  must  be  the  right  of  trading  '  ■  a  company  incorporated 
by  Parliament  for  the  purpose  of  trading  in  different  Provi.ices.  It  is  incorjiorated 
for  the  purpose  of  a  trade  which  is  not  local  or  Provincial — a  trade  which  concerns  at 
least  two  Provinces;  in  other  words,  a  trade  which  the  Dominion  has  exclusive 
authority  to  regulate;  and  hence,  though  such  a  company  is  subject  to  nil  the  general 
taws  relating  to  property  and  civil  rights  and  private  and  local  matter  of  the  respective 
Provinces  where  it  docs  business,  it  cannot  be  bound  by  Provincial  legi&latitm  directed 
against  it  as  an  extra  Provincial  Comjiany  in  respect  of  its  trade  which  concerns  the 
whole  Dominicm  or  several  Provinces. 

It  is,  I  think,  safe  to  say  that  interprovincial  trade  or  trade  which  concerns  the 
whole  Dominion  cannot  be  prohibited  or  restricted  by  a  Province.  There  may,  hov.'- 
ever,  be  something  left  as  to  which  in  respect  of  a  Dominion  Company  thia  Statute 
might  constitutionally  operate.  J  s\i])poRe  that  a  Dominion  Company  might  carry  on 
business  within  a  Province  in  such  a  way  and  for  such  purposes  fliat  the  prohibition 
of  such  trade  would  be  authorized  as  property  and  civil  rights  or  private  or  local 
matters  within  the  Province.  If  the  Provmcc  of  Manitol)a  wish  to  legislate  so  as 
to  prohibit  or  restrict  business  of  that  kind  by  Dominion  Companies  it  will,  of  course, 
be  the  duty  of  the  Minister  of  Justice  to  consider  'he  Statute  by  which  effect  is  sought 
to  be  given  to  such  a  proposal,  meantime  it  would  seem,  however,  that  the  present 
Act  should  be  disallowed  unless  indeed  the  Provincial  (Jovernment  undertake  to 
make  satisfactory  amendments  within  tiic  time  limited  for  disallowance. 

E.  L.  NEWCOMBE. 


(Aliiuorcil  /'/  March.  tSOS) 

DKi'AiirMi;\T  oi'  .Ti  sTKi;,  Ottawa,  8th  .\farcii,  IS'.KS. 
To  Ilia  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consi<leration  Chapter  Two  (2)  of  tiie  Statutes 
of  Manitoba,  passed  in  the  fiOth  year  of  Her  Majesty's  reign,  and  received  by  the 
SecretATT  of  State  for  Canada  on  the  Sth  of  April,  1897,  intituled  "  An  Act  respecting 
Con»r»nii,i  Tin  incorporated  out  of  Manitohu." 

TUia  «  liapter  appears  to  b»>  a  re-enactment  of  the  Statutes  of  Manitoba,  58-59 
Victonii    ChiTptcr  4,  intituled  "  An  Act   respecting  corporations  incorporated  out  of 
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Manitoba,'*  which  was  disallowed,  the  only  difference  being  that  the  present  Statute 
does  not  contain  any  provision  corresponding  with  Section  13  of  the  former  Act,  but 
contains  all  the  provisions  which  occasioreti  the  disallowance  of  the  previous  Act. 

.  In  i.e  Report  of  the  Minister  of  Justice  at  that  time,  which  report  was  approved 
on  the  iJ^th  of  March,  1896,  the  Manitoba  Statute,  58-59  Viet.,  Chapter  4,  was  stated 
to  be  itUra  vires,  and  one  of  the  grounds  put  forward  was  that  it  was  beyond  the 
authority  of  a  Provincial  Legislature  to  prohibit  the  exercise  of  powers  conferred  by 
the  Parliament  of  Canada  upon  a  corporation  within  the  scope  of  subjects  enumerated 
in  Section  91  of  the  British  North  America  Act. 

The  Act  provides  that  no  Company,  Institution  or  Corporation  not  incoriwrated 
under  the  provisions  of  the  Statutes  of  Manitoba,  and  not  having  obtained  a  license 
under  the  Act,  except  certain  corporations  incorporated  for  religious  purposes,  shall 
be  capable  of  taking,  holding  or  acquiring  any  real  estate  within  the  Province,  or 
of  exercising  the  powers  mentioned  in  Section  11  of  the  Act.  The  powers  mentioned 
in  Section  11  are,  among  others,  the  same  powers  and  privileges  with  regard  to  lending 
money  and  transacting  business  within  the  Province  as  a  private  individual  might 
have  and  enjoy  so  far  as  they  may  be  within  the  corporate  powers  of  the  company 
and  within  the  competence  of  the  Legislature  of  Manitoba  to  grant. 

The  Lieutenant  Governor  is  by  the  Statute  empowered  to  grant  a  license  to  any 
Company  incorporated  under  the  laws  of  Great  Britain  and  Ireland,  or  of  the 
Dominion  of  Canada,  authorizing  it  to  carry  on  its  business  within  the  Province 
on  compliance  with  the  provisions  of  the  Act,  and  he  is  authorizetl  to  restrict  the 
license  in  any  manner  that  may  seem  desirable.  These  provisions  would  apply  to 
companies  incorporated  by  Parliament  under  its  general  authority,  and  also  to  every 
bank,  railway  company  and  other  corporation  incorporated  under  its  special  and 
exclusive  authority. 

It  has  been  held  that  the  Parliament  of  Canada  has  power  to  incorporate  a 
company  for  the  whole  Dominion,  though  the  objects  of  the  company  are  provincial, 
while  a  Provincial  Legislature  has  no  such  power.  The  cases  where  this  rule  applies 
are  mentioned  in  a  Report  of  Sir  John  Thompson  of  the  16th  of  July,  1887,  in  tlm 
consideration  of  a  Quebec  Act. 

When  the  objects  of  a  corpdntion  arc  provincial,  but  it  desires  corporate 
fxistenfo  pxtending  over  -nv.  Donii  m  of  Canada,  it  may  be  doubted  whether  the 
P.Miiament  of  Canada  can  io  more  timn  create  a  company  with  the  capacity  to  exercise 
such  powers;  and  tlie  iiiuiersigned  is  of  opinion  that  any  powers  which  may  be  con- 
ferred by  Parliament  in  such  cases  can  be  exercised  only  so  far  as  the  exercise  of 
them  is  consistent  i-'ith  liie  general  laws  of  the  Provinces;  otherwise  the  Provincial 
Legislature  would  have  no  greater  authority  to  prohibit  the  exorcise  of  those  powers 
than  it  has  to  prohibit  those  falling  within  the  enumerated  subjocts  of  Section  91 
of  the  British  North  America  Act. 

There  can  b»-  no  doubt  that  as  to  companies  incorporated  undtr  the  enumerated 
powers  of  tlie  Parliament  of  Canada,  such  as  banks  and  railway  companies,  this  Statute 
of  the  Legislatiire  of  Manitoba  is  iiUrn  viroH.  but  on  account  of  the  reasons  in 
favour  of  the  more  limited  construction,  when  the  Parliament  of  the  Dominion 
undertakes  to  incorporate  ii  company  for  two  or  more  Provinces  for  objects  that 
would  otherwiHo  be  proviiK'ial,  the  Crown  might  well  leave  sued  a  Statute  to  its 
operation  and  the  parties  iiitercHU'd  to  the  remedies  which  the  Courts  afford. 

Assuming  then  h<t  the  purpose  of  -midering  this  Statute  that  the  incor- 
poration of  lompanleH  by  the  I'arliamont  of  Cana<la  with  provincial  objects  is 
within  the  legislative  autlu>rity  of  the  Dominion  and  that  it  must  be  exercised 
•  lubjeet  to  provincial  legislation  within  tix  .^cope  of  provineial  authority,  yet  such 
legislation  tttay  bo  of  a  character  to  hamper  the  Parliament  of  Canada  in  respect 
to  mutters  lying  within  its  exehisivi!  jurifidiction,  and  if  ullowod  to  go  into  oper- 
ation might  defeat  the  settled  policy  of  the  Federal  <»..vernment  and  Parliament. 


|t  Statute 
Act,  but 
Act. 
I  approved 
yas  stated 
lyond  the 
Iferred  by 
lumerated 


1897 


487 


■  It  may  be  competent  for  a  Provincial  Legialature  when  the  franchises  sought 
by  a  Dominion  corporation  are  of  a  provincial  character  to  require  that  a  license 
shall  be  obtained  by  such  company  before  it  is  permitted  to  do  business  in  the 
Province.  Upon  that  question  it  is  not  at  present  necessary  to  express  an  opin- 
ion, but  there  can  be  no  doubt,  where  a  company  is  incorporated  by  the  Dominion 
in  the  execution  of  one  or  more  of  its  special  and  exclusive  powers  of  legis- 
lation, enumerated  in  Section  91,  that  the  Provincial  Legislature  has  no  authority 
to  impose  any  such  condition,  and  this  Slatutf-  should  be  so  amended  as  to  release 
companies  incorporated  by  the  Parliament  of  Canada  or  imder  its  authority  from 
Buch   restraints. 

Provincial  legislation  is  to  be  considered  also  with  reference  to  the  question 
of  public  policy  as  well  as  the  question  of  ultra  vires,  and  the  provisions  of  this 
Act  as  they  now  stand  might  very  seriously  interfere  with  the  proprietary  inter- 
ests of  the  Dominion  within  the  Province  of  Manitoba. 

In  the  opinion  of  the  Minister  this  Act  before  it  can  be  permitted  to  remain 
upon  the  Statue-book  must  not,  in  its  operation,  extend  to  lands  which  the  Crown 
in  the  right  of  the  Parliament  of  Canada  owns  in  the  Province  of  Manitoba,  or 
upon  which  it  has  mortgages  or  security,  nor  must  it  extend  to  lands  which  the 
Dominion  has  to  convey  to  railway  companies  and  other  companies,  in  so  far  as 
such  a  Statute  may  be  incompatible  with  any  contracts  into  which  the  Govern- 
ment of  Canada  has  entered  with  these  companies. 

It  may  be  open  to  controversy  whether  in  respect  to  such  lands  the  Govern- 
ment of  Canada  ought  to  have  entered  into  contracts  which  may  have  encroached 
upon  the  authority  of  the  Government  and  Legislature  of  a  Province  in  the  pur- 
suit of  any  line  of  public  policy  arising  from  the  exercise  of  their  local  jurisdiction 
and  which  they  may  believe  to  be  for  the  advantage  of  the  Province,  but  the  Gov- 
ernment of  Canada  having  entered  into  such  contracts,  largely  in  the  interests  of 
the  Province,  and  the  Parliament  of  Canada  having  sanctioned  them,  it  may  well 
be  that  it  has  become  the  duty  of  the  Government  under  the  circumstances  to  see 
that  the  public  faith  is  kept. 

There  is  the  further  question  which  has  been  suggested  as  to  whether  legis- 
lation can  be  upheld  by  which  a  Province  proposes  to  take  power  to  prohibit  the 
right  of  trading  within  the  Province  of  a  company  incorporated  by  the  exclusive 
authority  of  Parliament  to  trade  throughout  the  Dominion,  or  in  two  or  more  of 
the  Provinces.  This  questoin,  the  undersigned  considers,  may  be  more  properly 
left  to  the  judgment  of  the  Courts  than  be  invoked  as  a  reason  for  disallowance. 

The  Minister  submits  that,  the  present  Act  should  be  disallowed  unless  the 
Government  of  Manitoba  undertakes  to  make  satisfactory  amendments  within  the 
time  allowed  for  such  disallowance,  and  he  recommends  that  a  copy  of  this  report, 
if  approved,  be  transmitted  to  tiie  Lieutenant  Governor  of  Manitoba  for  his 
information,  and  in  order  to  ascertain  whether  such  amendments  will  be  made  within 
the  time  limited  for  disallowance. 

Respectfully  submitted, 
..     ■  DAVID  MILLS, 

Minuter  of  Justice. 


^nf»\ 


(Approved  2  April,  1898) 


Department  of  Justick,  Ottawa.  Ist  April,  1898. 
To  Sis  Excellency  the  Oovemor  Oeneral  in  Council: 

Referring  to  the  Order  of  Your  Excellency  in  Council  of  14th  March,  1898, 
with  respect  to  Chapter  2  of  the  Statutes  of  Manitoba.  1897.  intituled  "  An  Act 
respecting  Corporations   incorporated   out  "f   Manitoba,"   the   undersigned   has  the 
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honour  to  report  that  the  Order  in  Council  having  been  communicated  to  the 
Government  of  the  Province  of  Manitoba,  he  has  received  a  communication  from 
the  Attorney  General  of  the  Province,  copy  of  which  is  herewith  submitted.  In 
view  of  what  is  stated  by  the  Attorney  General  and  of  the  fact  that  the  time  for 
disallowance  will  expire  within  a  few  days,  the  undersigned,  for  the  reasons  mentioned 
in  the  Order  in  Council  of  14th  ultimo,  recommends  that  the  said  Statute  be 
disallowed. 

Ilespectfully    submitted, 

DAVID  MILLS, 

Minister  of  Justice. 

Attortie/i  General  of  Manitoba  to  the  Minister  of  Justice. 

Winnipeg,  asth  March,  1898. 

My  Dkar  Mr.  Mlls, — With  reference  to  your  Foreign  .Corporations  Act,  the 
time  for  consideration  being  so  very  short  now  it  seems  to  me  that  the  best  course 
to  be  pursued,  if  you  are  still  bent  upon  disallowing  the  Act,  is  to  disallow  it,  and 
at  once.  Within  siich  a  limited  time  it  would  be  quite  impossible  for  us  to 
negotiate  as  to  the  amendments  whicli  you  might  think  satisfactory.  Immediately 
upon  its  disallowance  we  will  amend  the  Revised  Statute  by  extracting  from  it  the 
stringent  forfeiture  clause,  which  is  one  of  the  principal  objections.  I  think,  there- 
fore, that  the  best  course  would  be  for  you  to  proclaim  at  once  the  disallowance  of 
the  Act  and  advise  me  to  that  effect  so  that  I  can  at  once  proceed  to  amend  the  old 
Act. 

Yours  truly, 

J.  D.  OAMERON. 

Chapter  2  was  disallowed  accordingly  2  April,  1898 

(Approved  3  May,  1898.) 
Department  of  Justice,  Ottawa,  3rd  May,  1898. 
To  Jlis  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  copy  of  a  despatch,  from  His 
Honour  the  Lieutenant  Governor  of  Manitoba,  addressed  to  the  Honourable  the 
Secretary  of  State  for  Canada,  inclosing  copy  of  an  Order  of  the  Executive  Council  of 
the  Province,  passed  on  29th  March  last,  with  reference  to  the  disallowance  of  Chapter 
2  of  60th  Victoria  of  the  Statutes  of  Manitoba,  intituled  "An  Act  respecting  Corpora- 
tions incorporated  out  of  Manitoba."  The  Act  having  been  disallowed,  the  under- 
sipined  does  not  consider  it  necessary  at  present  to  make  any  observations  upon  the 
statements  contained  in  the  report  approved  by  the  said  Order  in  Council,  and  he 
recommends  that  no  further  action  be  taken  in  the  matter. 

Respectfully  submitted, 

DAVID   MILLS, 

Minister  of  Jvatice. 

Report  of  the  Attorney  General  of  Manitoba  approved  by  the  Lieutenant  Oovernor  in 
Council,  29  March,  1898,  transmitted  to  the  Secretary  of  State  by  the  Lieutenant 
Governor  2  April,  1898. 

The  undersigned  has  had  under  consideration  copy  of  a  Report  from  the  Honour- 
able the  Minister  of  Justice  to  His  Excellency  the  Governor  General  in  Council,  dated 


1897 


459 


to  the 
n  from 
ced.  In 
ime  for 
intioned 
tute  be 


8th  March,  1898,  upon  the  subject  of  disallowance  of  Chapter  2  of  the  Statutes  of 
Manitoba,  passed  in  the  sixtieth  year  of  Her  Majesty's  reign,  entitled  "An  Act  respect- 
ing Corporations  incorporated  out  of  Manitoba." 

With  resi)ect  to  the  matters  dealt  with  in  the  said  report,  the  undersigned  bogs  to 
submit  the  following: — 

The  Statute  in  question  was  passed  at  the  last  session  of  Provincial  Legislature 
for  the  purpose  of  consolidating  the  law  relating  to  Foreign  Corporations,  and  of 
eliminating  from  it  certain  features  that  were  considered  objectionable.  It  will  be 
observed  that  the  stringent  forfeiture  clause,  Section  14,  Chapter  24,  E.S.M.,  was 
wholly  struck  out  in  the  consolidation.  Sir  John  Thompson,  in  his  report,  dated 
21st  March,  1891,  strongly  criticised  this  section  which  was  also  found  in  the  Act 
then  under  consideration,  and  made  it  one  of  the  principal  grounds  upon  which  he 
recommended  its  disallowance.  The  Bill  was  considered  carefully  in  Committee 
where  the  Companies  interested  were  fully  represented  by  agents  and  counsel,  who 
were  satisfied  with  the  law  as  amended.  The  result  of  disallowance  of  the  Act  was 
simply  to  restore  the  Revised  Statute  with  its  features  as  to  forfeiture  which  have 
been  considered  so  objectionable.  The  disallowance  of  the  Act  cannot  effect  any  im- 
Iirovcmeiit  in  the  law,  but  absolutely  the  reverse. 

The  Minister  states: — "There  can  be  no  doubt  that  as  to  companies  incorporated 
under  the  enumerated  powers  of  the  Parliament  of  Canada  such  as  banks  and  railway 
companies,  this  Statute  of  the  Legislature  of  Manitoba  is  ultra  vires,  but  on  account 
of  the  reasons  in  favour  of  the  more  limited  construction,  when  the  Parliament  of  the 
Dominion  undertakes  to  incorporate  a  company  for  two  or  more  Provinces  for  objects 
that  would  otherwise  be  provincial,  the  Crown  might  well  leave  such  a  Statute  to  its 
operation,  and  the  parties  interested  to  the  remedies  which  the  Courts  afford."  And 
further:  "There  can  be  no  doubt  where  a  company  is  incorporated  by  the  Dominion 
in  the  execution  of  one  or  more  of  its  special  and  exclusive  powers  of  legislation 
enumerated  in  Section  91,  that  the  Provincial  Legislature  has  no  aiithority  to  impose 
any  such  condition,  and  that  the  Statute  should  be  so  amended  as  to  release  companies 
incorporated  by  the  Parliament  of  Canada,  or  under  its  authority,  from  such  re- 
straint." 

With  this  statement,  the  undersigned  takes  direct  issue  upon  the  grounds,  amongst 
others,  set  forth  in  the  Report  of  the  Attorney  General  of  Manioba,  dated  7th  Feb- 
ruary, 1896,  in  reply  to  a  Report  of  the  Minister  of  Justice,  dated  24th  October,  1895, 
when  a  similar  Statute  was  under  consideration. 

The  undersigned  submits  that  the  Act  in  question  is  clearly  within  the  powers  of 
the  Legislature  to  euaot,  and  that  any  Cori)oration,  Dominion,  Imperial  or  Foreign, 
that  carries  on  business  in  this  Province  is  subject  to  the  laws  of  the  Province,  in 
respect  to  licensing,  taxation,  and  otherwise,  to  the  same  extent  as  a  natural  person. 
Creating  a  corporation  cannot  be  said  to  be  making  a  law,  nor  can  greater  and  higher 
privileges  in  this  respect  be  given  by  the  Dominion  Parliament  to  a  corporation  than 
to  a  nat\iral  person.  The  Judicial  Committee  of  the  Privy  Council  in  the  case  of 
Citizen  Insurance  Company  vs.  Parsons,  9  Appeal  Cases,  pages  165,  166,  said: — "What 
the  Act  of  Incorporation  has  done  is  to  create  a  legal  and  artificial  person,  with 
capacity  to  carry  on  certain  kinds  of  business,  which  are  defined,  within  a  defined  area, 
namely,  throughout  the  Dominion.  Among  other  things,  it  has  given  to  the  association 
power  to  deal  in  land  and  buildings,  but  the  cajiacity  so  given  only  enables  it  to  acquire 
and  hold  land  in  any  Province  consistently  with  the  laws  of  that  Province  relating  to 
the  acquisition  and  tenure  of  land.  If  the  company  can  so  acquire  and  hold  it,  the 
Act  of  Incorporation  gives  it  capacity  to  do  so." 

Since  this  case  the  current  of  the  decisions  has  been  changed.  On  the  con- 
trary, the  dicta  in  the  Parsons  case  have  been  strengthened  by  the  very  clear 
judgments  of  the  Privy  Council  in  the  Colonial  Building  and  Investment  Asso- 
ciation vs.  The  Attorney  General  of  Quebec,  9  Appeal  Cases,  page  157;  The 
Bank  of  Toronto  vs.  Lambe,  12   Appeal   Cases,  page  575;   and  The  Brewers   and 
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Malsters'  Aeeociation  vs.  The  Attorney  General  of  Ontario,  Appeal  Cases,  1897,  page 
231.  Mr.  Lefroy  deals  with  the  subject  very  exhaustively  and  lucidly  in  his  recent 
work  on  The  Law  of  Legislative  Power  in  Canada,  pages  617,  et  seq.  It  is  held  thai 
these  authorities  establish  beyond  any  reasonable  doubt  that  the  enactment  now  in 
question  is  perfectly  valid  and  constitutional. 

The  Minister  of  Justice  objects  to  the  Act  not  only  as  being  unconstitutional, 
but  also  as  being  contrary  to  public  policy.  He  states  in  hie  report: — "Provincial 
legislation  is  to  be  considered  also  with  reference  to  the  question  of  public  policy, 
as  well  as  to  the  question  of  ultra  vires,  and  the  provisions  of  this  Act  as  they  now 
stand  might  very  seriously  interfere  with  the  proprietary  interests  of  the  Dominion 
within  the  Province  of  Manitoba.  In  the  opinion  of  the  Minister,  this  Act,  before 
it  can  be  permitted  to  remain  on  the  Statute  book,  must  not  in  its  operation  extend 
to  lands  which  the  Crown  in  the  right  of  the  Parliament  of  Canada  owns  in  the 
Province  of  Manitoba,  or  upon  which  it  has  mortgages  or  security,  nor  must  it 
<extend  to  lands  which  the  Dominion  has  to  convey  to  railway  companies  and  other 
companies,  in  so  far  as  such  a  Statute  may  be  incompatible  with  any  contracts  into 
which  the  Government  of  Canada  has  entered  with  these  companies." 

The  undersigned  submits  that  the  Act  in  question  does  not  and  cannot,  under 
the  constitution  interfere  with  the  proprietary  interest  of  the  Dominion  in  Mani- 
toba. The  undersigned  also  holds  that  the  Act  does  not  and  could  not  under  the 
constitution  extend  its  operation  to  Dominion  lands  in  Manitoba;  nor  <:ould  it 
extend  to  lands  upon  which  the  Dominion  has  "  mortgages  or  security,"  because  at 
the  present  time  there  are  no  such  lands  to"  which  the  Act  by  any  possibility  could 
apply,  nor  could  it  extend  to  lands  that  the  Dominion  has  to  convey  to  railway 
companies.  It  is  further  submitted  that  the  Act  is  in  no  wise  incompatible  with 
any  contract  into  which  the  Dominion  has  entered.  If  it  is,  the  incompatibility 
has  never  yet  been  pointed  out. 

With  reference  to  the  statement  that  the  Government  of  Canada  may  have 
encroached  upon  the  authority  of  the  Government  and  Legislature  of  the  Province, 
the  undersigned  submits  that  such  encroachment  is  impossible  so  long  as  the  provi- 
sions of  The  British  North  America  Act  stand. 

The  undersigned,  therefore,  holds  that  the  Act  is  within  the  unquestioned 
powers  of  the  Legislature,  and  that  it  is  in  no  way  contrary  to  public  policy.  That 
to  disallow  upon  the  former  ground  is  for  the  Dominion  Government  to  usurp  the 
functions  of  the  Courts,  and  an  unwarranted  interference  with  the  constitutional 
rights  of  the  Legislature  of  the  Province. 

Respectfully    submitted, 

J.   D.   CAMERON, 

Attorney   Oeneral. 
Council  Chamber,  29th  March,  1898. 


6lBt  VIGTOSIA,  1898 


3rd  Session — 9th  Legislature. 

{Approved  26  November,  1898.) 

Department  of  Justice,  Ottawa,  10th  October,  1898. 

To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration 
the  Statutes  of  the  Legislature  of  the  Province  of  Manitoba,  passed  in  the  sixty-first 
year  of  Her  Majesty's  reign  (1898),  received  by  the  Secretary  of  State  for  Canada 
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on  7th  May.  1898,  and  he  is  of  opinion  that  these  Statutes  may  be  left  to  their  opera- 
tion  without  comment,  with  the  exception  of: 

Chanter  31.  "An  Act  to  amend  the  Municipal  Act.  ^     ,v      •     » 

,he  reply  of  the  Attorne,  ^'"'^'•^"''^jT^^f  Ho"k  „d  Cmpbill,  Solicitor. 
:rt  X"o?  Wrnl^e.^ra^TS'd  'sTte^:  «:rn„,o,i,«  .e^epape,  elippio. 

Water  Works  Company.  .i,^,.u„    nrv^n    the 

The   undersigned   coneidere   that   these   provisions    confer    authority    upon    the 

ci  JiutZo.  p.e.0.1,  e*  »^^  J- -;.^:/:„'s-  ,T:z:!'^^xi. 

commence  the  construction  of  a  new  system  o^^*"^^  monopoly  which  had 

formerly  been  f «"";?, '°'';» J '""'f^J^Xe  with  the  exotaive  authority  granted  to 

nt  ^hfeh'Sd  justify  Tour  Exeellcnc,  in  «"»7i"Y.rd,C  of""*:  jSieW 
r  ng  to  exclS"^^^^^  authority'  observe:  "  The  sugg^tion  that  the  Poj--^^ 

if  it  is.  the  only  remedy  is  an  appeal  to  those  by  whom  the  Legislature  is  elected. 

It  would  seem,  therefore,  that  the  objections  urged  by  the  petitioners  are  for 
the  consideration  of  the  Provincial  Legislature,  which  has  power  to  grant  a  remedy 
for  anv  grievance  which  may  be  established. 

The  undesigned,  therefore,  recommends  that  the  Statute  be  left  to  its  operation. 
'  '  The  undesigned  further  recommends  that  a  copy  of  this  report,  if  approved, 
be  transmit  to  the  Lieutenant  Governor  of  the  Province  for  the  information  of 
his  Government.  ^ 

Respectfully    submitted. 

,->■-*. 

,^       ,     f. ..  w-        .,  •       ••  '  •  DAVID  MILLS. 

,,,..»•  '  ~  '  Minister  of  Justice. 
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62nd  AND  63rd   VICTOBIA,    1899 

4tii  Session — 9th  Lkgislatire 
(Approved  December  12,  1899.) 


Department  of  Justice,  Ottawa,  4th  December,  1899. 
To  His  Ercdlcncy  the  Governor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  legislative 
assenrbly  of  the  province  of  Manitoba,  passed  in  the  (52nd  and  63rd  year  of  Her 
Majesty's  reign,  1890,  and  received  by  the  Secretary  of  State  for  Canada  on  the  25th 
April,  1899. 

He  observes  that  by  section  1  of  chapter  4,  intituled  "  An  Act  to  amend  '  The 
Children's  Protection  Act  of  Manitoba, ' ",  it  is  provided  that  in  certain  cases  the 
Attorney  General  may  at  the  expense  of  the  province,  cause  a  child  to  be  removed  to 
an  industrial  school  or  refuge  outside  of  the  province  to  be  there  kept  and  educated 
for  a  period  of  time.  This  enactment  can  have  effect  only  so  far  as  the  territorial 
iind  other  jurisdiction  of  the  legislative  assembly  is  concerned,  and  cannot  in  itself 
authorize  the  detention  of  a  shild  beyond  the  limits  of  the  province.  The  under- 
signed assumes,  however,  that  the  provision  is  intended  to  be  acted  upon  only  in  cases 
where  there  is  corresponding  legislation  in  the  province  within  which  t)ie  child  is  to 
be  confined,  authorizing  such  detention,  and  for  that  reason  he  does  not  consider 
that  the  Act  ought  to  be  disallowed. 

The  other  statutes  do  not  seem  to  call  for  any  comment. 

The  undersigned  is  of  opinion,  therefore,  that  all  these  Acts  may  be  left  to  their 
operation,  and  he  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  of  tlie  province  of  Manitoba  for  the  information  of  the 
government. 

Resper-tfulLv  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 
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63rd  AND   64th   VICTORIA,    1900 

1st  Session — 10th  Legislature. 
The  Deputy  Minister  of  the  Interior  to  the  Deputy  Minister  of  Justice. 

Department  of  the  Interior,  Ottawa,  6th  April,  1901.       ' 

Sir, — I  have  the  honour  to  inform  you  that  the  attention  of  the  Minister  of  the 
Interior  has  heen  recently  called  to  certain  provisions  of  the  Real  Property  Act,  63-64 
Victoria,  chapter  47,  passed  by  the  legislature  of  the  province  of  Manitoba  at  its  ses- 
sion of  last  year,  which  have  been  found  to  be  embarrassing  and  vexatious  in  so  far 
as  they  apply  to  Dominion  lands  in  that  province.  These  are  tlie  sections  relating  to 
planri  and  their  registration,  sections  57-64,  and  especially  section  64,  which  provides 
amongst  other  things,  that  all  plans  intended  for  filing  or  registration  under  the  Act 
shall  be  certified  as  accurate  by  a  provincial  land  surveyor,  under  oath,  and  shall  he 
made  in  all  respects  satisfactory  to  the  examiner  of  surveys. 

I  inclose  a  memorandum  prepared  by  the  Surveyor  General  in  "which  the  objec- 
tions to  these  provisions  are  pointed  out  and  discussed,  and  the  minister  desires  me 
to  state  that  so  serious  do  these  objections  appear  to  him  that  he  would  a:k  the  Min- 
ister of  Justice  to  consider  whether  they  are  not  sufficient  to  justify  a  disallowance 
of  the  Act,  unless  the  provincial  government  undertake  to  have  it  amended. 
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*'  The  minister  would  be  satisfied  with  an  amendment  declai'iiig  that  section  64  of 
the  Act,  in  so  far  as  it  provides  that  plans  intended  to  be  filed  or  registered  under  the 
provisions  of  such  Act,  shall  be  certified  by  a  provincial  land  surveyor  and  shall  be 
made  satisfactory  to  the  examiner  of  surveys,  does  not  apply  to  plans  of  Dominion 
lands  prepared  by  Dominion  lands  surveyors  under  the  provisions  of  the  Dominion 
Lands  Act  and  amendments  tliereto,  provided  such  plans  supply  the  information 
which  the  provincial  Act  requires.  So  much  he  considers  essential  to  the  proper  and 
convenient  administration  of  Dominion  lands  in  the  province  of  Manitoba,  and  in 
view  of  the  statements  in  the  Surveyor  General's  memorandum,  he  does  not  see  that 
the  provincial  authorities  can  object  to  such  a  proviso.  The  minister  would  not  be 
disposed  to  insist  upon  more,  although  there  are  other  features  of  the  Act  referred 
to  which  may  be  open  to  more  or  less  objection  from  a  Dominion  point  of  view. 
I  have  the   botioiir   to   ho,   sir,   your  obedient  servant, 

JAS.  A.  SMART, 
Deputy  Minisfer  of  the  Interior. 


Department  of  the  Intekiou, 
ToponnAPHiCAL  Surveys  Branch,  Ottawa,  29th  March,  1901. 

Memorandum  of  the  Surveyor  General  re  plan  of  survey  of  the  E.  half  section  11, 
township  11,  range,  S,  for  the  information  of  the  Minister  of  the  Interior. 

A  survey  of  the  east  half  of  section  No.  11,  township  11,  range  3,  west  of  principal 
meridian,  which  is  Dominion  land,  having  been  made  under  instructions  of  the 
Minister  of  the  Interior,  by  Henry  Lawo,  D.L.S.,  a  copy  of  the  plan  was  forwarded 
to  the  Registrar  General  of  Manitoba,  who  returned  it  stating  that  it  could  not  be 
registered  for  two  reasons: 

1.  Under  section  S7  of  the  Real  Property  Act  of  1900,  this  plan  must  bo  signed 
by  a  provincial  land  surveyor. 

2.  Tinder  the  above  section  the  plan  must  be  in  duplicate,  both  duplicates  must 
be  originals,  and  in  case  a  river  or  creek  is  a  boundary  line  of  a  lot,  there  must  be  a 
traverse  of  that  river  or  creek.  This  traverse  line  must  be  shown  on  the  plan.  This 
is  very  necessary,  especially  in  the  case  of  a  small  river,  such  as  the  Sale  is  at  that 
point,  as  the  banks  and  centre  of  the  bed  are  continually  changing. 

The  provision  requiring  a  plan  to  be  signed  by  a  provincial  land  surveyor  when 
filed  for  registration  is  in  section  64  of  the  Act,  which  is  as  follows: — 

"  All  plans  intended  for  filing  or  registration  under  this  Act  must  be  based  on 
surveys  performed  with  instruments  independent  of  the  magnetic  needle,  and  shall 
be  certified  as  accurate  by  a  provincial  land  surveyor  under  oath  in  the  form  in 
schedule  M  hereto,  and  shall  be  made  in  all  respects  satisfactory  to  tlic  examiner 
of  surveys. " 

Tt  will  be  observed  tliat  under  this  clause  the  Minister  of  the  Interior  cannot 
register  any  plan  of  siirvey  of  Dominion  lands,  whether  the  survey  Iw  the  subdivision 
of  a  township  into  sections,  or  the  subdivision  of  a  section  into  smaller  parcels,  unless 
the  survey  is  made  by  a  provincial  land  surveyor  and  satisfactory  in  all  respects  to  the 
examiner  of  surveys. 

While  it  18  quite  proper  to  require  surveys  of  private  property  within  the  province 
to  be  made  by  provincial  oflicers,  it  does  not  seem  that  any  useful  jiurpose  is  served 
by  extending  this  requirement  to  surveys  of  Dominion  lands  niade  by  the  Dominion 
government.  Under  the  Dominion  Lands  Act,  surveys  of  Dominion  lands  have  to  bo 
made  by  Dominion  land  surveyors,  who  before  being  admitted  ♦()  i>ractiso,  must  pass 
examinations  just  as  stringent,  and  must  lumsess  pr()fes«i(mal  qualifications  just  as 
high  as  those  of  provincial  land  surveyors.  There  is  no  reason  to  suppose  that  a 
survey  will  not  be  niadi'  wit'i  as  niuili  care  and  accuracy  by  a  I)c  .linion  as  by  a  pro- 
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vinciil  land  purveyor,  or  that  the  former  is  leas  competent  than  the  latter.  The 
Crown  in  the  right  of  the  Dominion  might  therefore  well  be  exempted,  without  any 
detriment  to  the  interests  of  the  province,  from  the  obligation  of  employing  provincial 
land  surveyors. 

It  may  be  pointed  out  that  the  provincial  land  surveyors  of  Manitoba  are  formed 
into  an  association  having  the  power  to  regulate  admission  to  its  ranks  and  to  pre- 
scribe a  tariff  of  fees  to  be  paid  to  surveyors  for  their  services.  Were  the  Minister 
of  the  Interior  obliged  to  have  all  his  surveys  in  the  province  made  by  provincial 
laud  surveyors,  it  would  be  in  the  power  of  the  association  to  make  the  conditions 
upon  ^^■hich  the  services  of  their  members  could  be  obtained  as  onerous  ai  they 
might  see  fit. 

The  second  reason  given  by  the  Registrar  General  for  refusing  Mr.  Henry  Lawe's 
plan  refers  to  matters  of  detail  which  can  well  be  adjusted  without  subjecting  the 
Dominion  government  surveys  to  the  sweeping  requirement  of  section  (14,  that  "  they 
shall  be  made  in  all  respects  satisfactory  to  the  examiner  of  surveys."  There  is  no 
reason  why  the  department  should  refuse  to  furnish  to  the  Registrar  General  i^lans 
in  duplicate,  both  duplicates  being  originals,  or  to  show  the  traverse  line  upon  the 
plan  or  to  comply  with  any  other  request  which  he  may  find  necessary  for  lii:^  purpose. 
Whether  the  Registrar  General  has  or  has  not  under  the  law  the  right  to  make  such 
requests,  it  is  the  duty  and  in  the  interest  of  the  department  to  help  him  in  every 
possible  way.  His  object  is  to  secure  surveys  which  will  serve  as  a  basis  for  perfect 
titles;  that  is  precisely  the  object  of  the  department.  On  the  other  hand,  it  must  be 
remembered  tliat  the  cost  of  the  survey  of  a  mile  square  may  be  ten  dollars  or  n 
thousand  dollars  according  to  the  degree  of  accuracy  and  minuteness  of  the  operations. 
The  interest  of  the  examiner  of  surveys  is  to  have  surveys  made  as  perfect  as  possible, 
and,  in  the  case  of  Dominion  government  surveys,  irrespective  of  cost  which  the 
Dominion  government  has  to  pay.  He  can  refuse  any  survey  of  Dominion  lands  and 
the  law  does  not  oblige  him  to  give  any  other  reason  than  "  that  the  survey  has  not 
been  made  in  all  respects  satisfactory  to  him."  Although  the  authority  to  order  the 
survey  of  Dominion  lands  and  to  pay  for  it  remains  with  the  Minister  of  the  Interior, 
his  authority  stops  there;  the  examiner  of  surveys  directs  how  and  by  whom  the 
survey  shall  be  made  and  practically  what  amount  of  money  shall  be  spent  upon  it. 
,,/'       1    .,   ;i;  f  ,   r<  :        :    ',f    J '1  VI!       Respectfully  submitted,  ,-  '  ■    • 

■,..M^,  ^    ^.,.;-  ,^  :<,'->.:■;  ;•;.■..    ^  ^  E.  DEVILLE,  ]■'>' 

.>,f  Hj.,."     •i,..v',;\i:vr  ;r;i.  'w    ■■■'■'  ■  .-  Surveyor  Oeneral,  •' '^ 


The  8ecretar.ij  of  State  to  lite  Lieutenant  Governor  of  Manitoba 

:      -'        I  » 

'       '  Ottawa,  6th  June,  1901. 

Sir, — The  attention  of  the  government  of  Canada  has  been  recently  called  to 
certain  provisions  of  the  Real  Property  Act,  03-64  Vic,  Chap.  47,  passed  by  the 
legislature  of  the  province  of  Manitoba  at  its  session  of  last  year,  and  which  have  been 
found  to  be  embarrassing  and  vexatious  in  so  far  as  they  apply  to  Dominion  lands  in 
that  province.  These  are  the  sections  relating  to  plans  and  their  registration,  seo- 
tions  57  to  G4  inclusive,  and  especially  04,  which  provides,  among  other  things,  that 
"all  plans  intended  for  filing  or  registration  under  the  Act  shall  be  certified  as  accu- 
rate by  a  provincial  land  surveyor  under  oath,  and  shall  be  made  in  all  respects  satis- 
factory to  the  examiner  of  survsyfi." 

It  will  be  observed  that  under  thio  clause  the  Minister  of  the  Interior  cannot 
register  any  plan  or  survey  of  Dominion  lands,  whether  the  survey  be  the  subdivision 
of  a  township  into  sections,  or  the  subdivision  of  a  section  into  smaller  parcels,  unless 
the  survey  is  made  by  a  provincial  land  surveyor  and  satisfactory  in  all  respects  to 
the  examiner  of  surveys.  „       .?>     ,•      v.   ■    >  .    '   •>.;«  ,   ,.  t  ■.-.;* 
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While  it  may  be  expedient,  in  the  judgment  of  the  legislature,  to  require  surveys 
of  private  property  within  the  province  to  be  made  by  provincial  ofiScers,  it  does  not 
seem  right  or  proper  to  extend  that  principle  to  surveys  of  Dominion  lands  made  by 
the  Dominion  government;  particularly  as  under  the  Dominion  Lands  Act  surveys 
of  Dominion  lands  must  be  made  by  Dominion  land  surveyors.  It  cannot  be  urged 
that  they  are  less  capable,  since  before  being  admitted  to  practice,  they  must  pass 
examinations  just  as  stringent,  and  must  possess  professional  qualifications  just  as 
high  as  those  of  provincial  land  surveyors.  There  is  no  reason  to  supi^se  that  a 
survey  will  not  be  made  with  as  much  care  and  accuracy  by  a  Dominion  as  by  a 
provincial  land  surveyor,  or  that  the  former  is  less  competent  than  the  latter. 

Great  inconvenience  has  already  been  caused  by  the  enforcement  of  the  pro- 
visions referred  to,  ana  I  trust  that  an  assurance  will  be  given  by  your  government 
that  at  the  next  session  of  the  legislature  the  Act  will  be  amended  by  repealing  the 
objectionable  features  mentioned. 

The  Privy  Council  would  regret  having  to  advise  the  disallowance  of  the  Act, 
but  unless  an  unqualified  assurance  will  be  given  by  your  government  that  at  the  next 
session  of  the  legislature  the  objectionable  features  to  which  attention  has  been  called 
will  be  repealed,  there  will  be  no  other  alternative  than  to  advise  the  disallowance  of 
the  Act. 

I  hope  it  will  be  convenient  for  your  government  to  give  the  subject  their  early 
attention. 

I  have,  &c., 

K.  W.  SOOTT, 

Seci'etary  of  State. 


(Approved  8  June,  1901.)  ■      .'    '  "•  ' 

Department  OF  Justice,  Ottawa,  6th  June,  IflOl. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  attention  of  the  undersigned,  as  acting  Minister  of  Justice,  has  been  recently 
called  to  certain  provisions  of  tlie  Keal  Property  Act,  63-64  Vic,  Chap.  47,  passed  by 
the  legislature  of  the  province  of  Manitoba  at  its  session  of  last  year,  and  which  have 
been  found  to  be  embarrassing  and  vexatious  in  so  far  as  they  apply  to  Dominion 
lands  in  that  province.  These  are  the  sections  relating  to  plans  and  their  registration, 
sections  57  to  64,  inclusive,  and  especially  64,  which  provides  among  other  things  that 
"  all  plans  intended  for  filing  or  registration  under  the  Act  shall  be  certified  as  accurate 
by  provincial  land  surveyors  under  oath,  and  shall  be  hade  in  all  respects  satisfactory 
to  the  examiner  of  surveys." 

It  will  be  observed  that  under  this  clause  the  Minister  of  the  Interior  cannot 
register  any  plan  of  survey  of  Dominion  lands,  whether  the  survey  be  the  subdivision 
of  a  township  into  sections,  or  the  subdivision  of  a  section  into  smaller  parcels,  unless 
the  survey  is  made  by  a  provincial  land  surveyor  and  satisfactory  in  all  respects  to  the 
examiner  of  surveys. 

The  enforcement  of  the  provisions  in  the  Ileal  Property  Act  referred  to,  have 
already  caused  great  inconvenience  in  the  administration  of  the  Department  of  the 
Interior,  and  in  the  opinion  of  the  undersigned  the  government  of  the  prr  'nee  cf 
Manitoba  should  be  informed  that,  unless  an  unqualified  assurance  will  be  given  that 
the  objectionable  features,  to  which  attention  has  been  drawn,  will  be  repealed  at  the 
next  session  of  the  legislature,  the  Act  will  be  disallowed. 

All  of  which  is  respectfully  submitted. 

R.  W.  SCOTT, 
Acting  Miniater  of  Jtuiiee 
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(Approved  13  June,  1901.) 


(       ,i     i  Department  OF  Justice,  Ottawa,  6th  June,  1901. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  province  of 
Manitoba,  passed  in  the  63-64th  year  of  Her  Majesty's  reign  (1900),  received  by  the 
Secretary  of  State  for  Canada  on  July  2l8t  last,  and  he  is  of  opinion  that  these  may  be 
left  to  their  operation  without  comment,  except  Chap.  47,  "  An  Act  respectmg  Keal 
Property  in  the  province  of  Manitoba,"  which  Act  has  been  the  subject  of  a  separate 
report,  and  except  as  follows:  Chapter  14,  "  An  Act  respecting  protection  of  Game. 

Under  section  17  of  this  Act,  exportation  out  of  the  provmce  of  any  of  the  animals 
or  birds  mentioned  in  the  Act  is  prohibited,  except  under  special  permit  from  the 
Minister  of  Agriculture  and  Immigration.  The  predecessors  in  ofBce  of  the  under- 
signed have  formerly  called  attention  to  similar  provisions  of  other  provincial  Acts, 
objecting  that  a  provincial  legislature  had  no  authority  to  prohibit  exportation  from 
the  province.  Subject  to  this  objection,  which  the  tindersigned  reiterates,  he  considers 
that  this  statute  may  be  left  to  its  operation. 

Chapter  35,  "  An  Act  to  amend  '  The  Assessment  Act ' " ;  and 
Chapter  55.  "  An  Act  respecting  the  taxation  of  corporations  and  others  tor  «ie 
purpose  of  supplementing  the  revenues  of  the  Crown  in  the  province  of   -lamtoba. 

Section  2  of  the  former  Act  authorizes  a  special  tax  not  exceedin/;  $50  on  every 
person  or  firm  doing  business  as  a  private  banker  in  the  city  of  Brandon 

The  expression  "private  banker,"  for  thepurposes  of  Chap.  55  is  defined  to  mean 
any  person  or  any  number  of  persons  associated  together,  transacting  and  doing  a 
general  banking  business  in  the  province  of  Manitoba,  and  by  section  3  every  private 
bank  is  made  subject  to  taxation  as  therein  mentioned. 

In  the  report  of  the  Minister  of  Justice  of  18th  May,  1894,  recommending  the  dis- 
allowance of  an  ordinance  of  the  North-west  Territories  respecting  municipal  assess- 
ment, and  collection  of  taxes  and  licenses,  which  report  was  subsequently  approved  by 
His  Excellency  in  Council,  reference  was  made  to  section  38  of  that  ordinance,  which 
authorized  the  collection  of  license  tax^  from  private  or  unincorporated  banks  and  the 
minister  stated  he  considered  that  provision  ulfra  vires  "because  the  Bank  Act  does 
not  intend  that  private  or  unincorporated  banks  shall  be  permitted  to  do  business. 
There  were  other  grounds  for  the  disallowance  of  that  ordinance,  and  the  undersigned 
does  not  consider  that  the  extreme  remedy  should  be  adopted  on  account  of  the  enact- 
ments of  the  two  statutes  now  in  question  relating  to  private  banks.  In  so  far  as  the 
business  of  private  banking  is  made  illegal  by  Dominion  statutes,  it  would  be  incon- 
sistent that  ta'.es  should  be  levied  by  local  authorities  in  respect  of  such  business,  it 
would,  therefore,  in  the  opinion  of  the  undersigned,  be  proper  for  the  provincial  legis- 
lature' to  modify  these  provisions. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Manitoba  for  the  information  of  his  government. 

Respectfully    submitted, 

R.  W.  SCOTT, 

Acting  Minister  of  Justice. 


The  Lieutenant  Governor  to  the  Secretary  of  State. 

Government  IIoise,  Winnipeg,  12th  June,  1901. 

Sir— I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch,  dated  the 
5th  inst'ant,  informing  me  that  the  attention  of  the  ««vernment  of  Canada  has  been 
recently  called  to  certain  provisions  of  the  Real  Property  Act.  63-64  Vic,  Chap.  47. 
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passed  by  the  legislature  of  the  province  of  Manitoba  at  its  session  of  last  year,  and 
which  have  been  found  to  be  embarrassing  and  vexatious  in  so  far  as  they  apply  to 
Dominion  lands  in  that  province,  and  that  unless  unqualified  assurances  are  given 
by  my  government  that  at  the  next  session  of  the  legislature  the  objectionable  features 
to  which  attention  has  been  called  will  be  repealed,  there  will  be  no  other  alternative 
than  to  advise  the  disallowance  of  the  Act. 

I  beg  to  state  that  I  have  transmitted  to  my  government,  for  their  information, 
a  opy  of  the  despatch,  with  a  request  to  be  advised  at  their  earliest  convenience  of 
the  intentions  of  my  government  upon  the  subject. 

I  have  the  honour  to  be,  sir  your  obedient  servant, 

;  D.  H.  McMillan, 

.    .^  •  Lieutenant  Oovemor. 


The  Acting  Deputy  Minister  of  Justice  to  the  Under  Secretary  of  State. 

Department  of  Justice,  Ottawa,  2nd  July,  1901. 

Referring  to  an  Order  of  His  Excellency  in  Council  on  June  8  last,  with  refer- 
ence to  the  Act  of  the  legislature  of  Manitoba,  63-64  Vic,  Chap.  47,  "  The  Keal  Pro- 
perty Act,"  and  to  the  despatch  which  no  doubt  was  addressed  by  the  Department  of 
State  to  the  Lieutenant  Governor  of  Manitoba  in  relation  to  the  matter,  the  under- 
signed has  the  honour  to  recommend  that,  in  the  event  of  no  reply  having  been 
received,  a  further  communication  be  sent  to  the  Lieutenant  Governor  of  Manitoba, 
calling  attention  to  the  fact  that  the  time  for  disallowance  will  expire  on  20th  instant, 
and  requesting  that  an  answer  be  returned  at  the  earliest  possible  date. 

A.  POWER, 

Acting  D.M.J. 

The  Secretary  of  State  to  the  Lieutenant  Oovemor 

Department  ok  the  .iSECRKTAiiv  Of  Statk,  Ottawa,  2nd  July,  1901. 

Sir,— On  receipt  of  your  letter  of  20th  June,  regarding  certain  provisions  of  tho 
Real  Property  Act,  03-64  Vic,  Chap.  47,  nnased  by  the  legislature  of  the  province  of 
Manitoba  at  its  session  last  yet  r,  I  referred  the  communication  to  tho  Minister  of  tho 
Interior,  together  with  the  letter  from  the  Provincial  Secretary  and  the  report  from 
the  district  registrar,  and  I  am  to-day  in  receipt  of  a  letter  from  the  Honourable  Mr. 
Sifton,  in  which  he  states  that  he  "  does  not  consider  that  there  is  any  importance 
whatever  to  bo  attached  to  the  contention  that  examination  by  the  district  registrar 
or  the  inspector  of  land  titles  offices  of  Dominion  plans  is  necessary  in  order  to  make 
them  correct,  nor  is  there  anything  whatever  in  the  idea  that  the  plans  are  not  likely 
to  b3  absolutely  correct  unless  passed  upon  by  u  provincial  land  surveyor.  The 
Dominion  land  surveyors  have  always  ranked  quite  as  high  or  higlier  in  tlieir  profes- 
sion than  the  provincial  land  surveyors  in  Manitoba,  and  if  there  sliould  be  r.ny  tech- 
nical changes  which  the  district  registrar  desires  to  have  made  in  any  of  our  plans,  or  if 
there  should  be  any  markings  which  he  requires  to  have*  put  on,  all  he  has  to  do  i» 
to  advise  the  Surveyor  General,  and  any  reasonable  or  proper  regulations  which  they 
may  see  fit  to  make  will  be  promptly  complied  with." 

The  minister  has  forwarded  to  me  the  following  proviso  to  be  added  to  section  64- 
of  the  Act : — 

"  Provided  that  nothing  in  this  section  nor  in  any  other  section  of  this  Act  shall 
warrant  the  rejection  of  any  plan  of  the  survey  of  Dominion  lands  which  has  been, 
made,  prepared,  certified  and  approved  in  accordance  with  the  provisions  of  the 
12291— Sl| 


463 


MANITOBA 


Dominion  Lands  Act  (Chap.  54  of  the  Revised  Statutes  of  Canada)  or  of  any  amend- 
ment thereof,  but  that  any  such  plan  which  has  been  so  made,  prepared,  certified  and 
approved  aAd  which  has  been  forwarded  by  the  Minister  of  the  Interior  to  the  district 
registrar  or  registrar  of  the  district  in  which  the  lands  shown  on  such  plan  are  situated, 
shall  be  accepted  and  filed  or  registered  by  such  district  registrar." 

I  presume  tliere  will  be  no  objection  to  your  government  passing  an  Order  in 
Council  containing  an  assurance  that  the  Act  will  be  amended  at  the  next  session  by 
adding  to  section  64  the  provision  referred  to. 

As  the  time  for  action  is  now  very  short,  I  hope  that  immediate  attention  will 
be  given  to  the  subject,  and  that  I  may  receive  at  an  early  date  an  Order  in  Council 
in  the  terms  suggested. 

I  have,  &c., 

R.  W.  SCOTT, 

Secretary  of  State. 


V 


The  Lieutenant  Oovernor  to  the  Secretary  of  State. 

GkiVEBNMENT  HousE,  WINNIPEG,  20th  June,  1901. 

Sib, — ^With  reference  to  your  communication  of  the  5th  instant,  regarding  cer- 
tain piDvisione  of  the  Real  Property  Act,  63-64  Vic,  Chap.  47,  passed  by  the  l^isla- 
ture  of  this  province  at  its  session  of  last  year,  and  which  have  been  found  to  be 
embarrassing  and  vexatious,  and  requesting  the  government  of  Manitoba  to  give 
assurance  to  the  Dominion  government  that  the  objectionable  features  of  the  Act  will 
be  repealed  at  the  next  session,  I  now  have  the  honour  to  inclose,  herewith,  a  copy  of 
a  letter  received  from  my  Provincial  Secretary  giving  assurance  that  a  certain  umend- 
ment  will  be  made  to  the  said  statute  at  the  next  s^sion  of  the  legislature. 

I  also  inclose  copy  of  a  communication,  bearing  on  the  subject,  from  W.  E. 
Macara,   district   registrar,    addressed  to  the  Honourable  the  Attorney  General  of 

Manitoba. 

I  have  the  honour  to  be,  sir,  your  obedient  servant, 

D.  H.  MoMILLAN, 

Lieutenant  Oovernor. 


The  Provincial  Secretary  to  the  Lieutenant  Oovernor. 

WiNNiFEG,  20th  June,  1901. 

gn,^_I  have  the  honour  to  acknowledge  the  receipt  of  your  communication  of  the 
12th  instant,  transmitting  a  copy  of  a  despatch  from  the  Honourable  the  Secretary  of 
State,  bearing  date  the  5th  instant,  notifying  your  honour  that  the  Gbvemor  General 
in  Council  would  disallow  the  Real  Property  Act,  chapter  47  of  68-64  Victoria,  passed 
by  the  legislature  of  the  province  of  Manitoba  at  the  session  of  1900,  unless  an  assur- 
ance would  be  given  by  your  government,  that  at  the  next  session  of  the  legislature  an 
objectionable  feature,  to  which  attention  is  called  in  the  de!iT>atch,  would  be  repealed. 

In  reply,  I  beg  to  inclose  copy  of  a  report  on  the  matter  received  from  W.  E. 
Macara,  District  Registrar  atid  Registrar  General,  under  the  Real  Property  Act,  also 
copy  of  a  letter  from  the  department  of  Attorney  General,  and  I  have  to  request  that 
you  will  transmit  to  the  Secretary  of  State  the  assurance  of  your  government  that 
the  said  statute  will  be  amended  at  the  next  session  of  the  legislature  by  the  insertion 
of  the  words  "  Except  in  case  of  land  vested  in  His  Majesty  in  the  right  of  Canada," 
after  the  word  "  and  "  in  the  third  line  of  section  64  of  the  Act,  if  the  gOTemment  of 
Canada  after  perusal  and  consideration  of  Mr.  Maoara's  report,  shall  intimate  ita 
desire  to  have  suoh  an  amendment  made. 
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I  amend- 

ied  and 

J  district 

lituated, 

nder  in 
bsion  by 


I  might  add  that  if  the  government  of  the  Dominion  thinks  that  there  should  be 
an  Order  in  Council  passed  by  your  honour,  I  will  recommend  the  passage  of  an  Order 
in  Oounoil  to  carry  out  the  assurance  given  in  this  letter. 

I  have  the  honour  to  be,  &c.,        ;  - „  ,  ,.,   •    ■%■■■  - 
.    .  i.;,,  .    ..  -   ,^  D.  H.  MoFADDEN, 

Provincial  Secretary. 


Son  will 
(Council 


From  the  District  Registrar  to  the  Attorney  General. 

WiNNiPEO,  17th  June,  1901.      '> . 

Sib, — ^I  have  the  honour  to  acknowledge  your  communication  regarding  the  pro- 
I>08ed  disallowance  of  the  Beal  Property  Act  on  account  of  the  provision  therein  con- 
tained, that  the  plans  to  be  registered  under  that  Act  must  be  certified  as  accurate 
by  a  provincial  land  surveyor  under  oath  in  a  certain  form,  and  must  be  made  satis- 
factory to  the  examiner  of  surveys.  I  beg  leave  to  give  you  a  brief  history  of  the 
circumstances  which  led  up  to  the  legislation  complained  of. 

Shortly  after  the  Torrens  System  came  into  force  here  it  became  apparent  that 
the  greatest  difSculty  in  the  way  of  making  that  system  a  success  was  the  most  incor- 
"•ect  state  of  surveys,  not  only  by  the  Dominion  government  in  laying  out  sections 
and  river  lots,  but  subsequently  by  owners  in  subdividing  them  into  town  lots. 
To  such  an  extent  did  these  errors  prevail  that  I  waa  obliged  to  discontinue  dealing 
under  the  Torrens  System  with  any  lots  in  a  large  number  of  the  towns  and  villages 
in  Manitoba  or  with  any  lota  in  at  least  two-thirds  of  the  area  of  the  city  of  Win- 
nipeg. In  this  connection  it  must  not  be  lost  sight  of  that  not  only  does  the  govern- 
ment, under  the  Real  Property  Act,  guarantee  the  title  to  land,  but  it  also  guarantees 
the  boundaries  as  described  in  a  certificate  of  title.  It  will,  therefore,  be  seen  why 
I  found  it  necessary,  not  only  to  deprive  a  large  portion  of  the  province  of  the  benefits 
of  the  system,  but  also  to  have  such  legislation  passed  as  would  give  me  complete 
control  of  all  surveys  at  a  time  when  errors  could  most  easily  be  corrected,  namely, 
at  the  time  of  and  before  the  registration  of  the  plan.  This  would  prevent  further 
errors  occurring,  or  at  least  minimize  the  numbers  of  such  errors  in  future  surveys 
or  plans.  In  order  to  cure  past  defects  and  errors  I  obtained  the  passing  of  the 
Special  Surveys  Act,  of  which  Act  several  municipalities  have  taken  advantage. 
The  city  of  Winnipeg  had  a  special  .survey  made  under  that  Act,  at  a  cost  of  over 
$20,000,  and  I  venture  to  think  that  no  money  was  ever  spent  by  this  city  to  better 
advantage.  The  Dominion  government  themselves  have  attempted  to  take  advantage 
of  the  same  Act  in  connection  with  their  townsite  of  Whitemouth,  but  in  this  ".a  in 
all  other  cases,  they  sent  u  man  up  from  Quebec  to  do  the  work,  and  the  result  was 
that  the  special  survey  was  worse  than  the  original,  and  when  it  waa  presented  to 
the  Attorney  General  for  confirmation  I  was  obliged  to  recommend  its  rejection, 
and  it  stands  in  that  position  to-day. 

The  fact  ie  that  a  very  large  proportion  of  the  surveys  made  in  this  province 
prior  to  the  time  when  I  obtained  control  of  them  under  the  clause  complained  of, 
were  very  bad.  In  the  case  of  subdivisions  into  town  lots  made  by  the  Dominion 
government  at  least  so  far  as  such  have  come  under  my  notice,  and  I  think  I  have 
dealt  with  all  or  nearly  all  such  Dominion  government  townsites  in  the  province, 
they  are  all  bad  without  an  exception  (except  one),  and  this  was  due  largely,  aa  I 
believe,  to  the  fact  that  the  work  was  done  by  Dominion  land  surveyore  sent  here 
from  Quebec  or  Ontario. 

I  know  of  only  one  instance  in  which  the  Dominion  government  laid  out  a  town- 
eite  in  such  a  way  that  I  am  able  to  deal  with  it  under  the  Real  Property  Act,  and 
that  is  the  townsite  of  Gimli,  which  was  laid  out  by  Mr.  Henry  Lawe,  a  land  surveyor 
residing  in  this  province.    It  is  pointed  out  in  the  memo,  of  the  Secretory  -^f  Stat© 
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that,  "  There  is  no  reason  to  suppose  that  a  aurvey  will  not  be  made  with  as  much 
care  and  accuracy  by  a  Dominion  as  by  a  provincial  land  eurveyor,  or  that  the  former 
is  leaa  competent  than  the  latter."  I  quite  agree  with  this  if  the  Dominion  land 
surveyor  is  also  a  provincial  land  surveyor  of  this  province.  The  results  as  pointed 
out  by  me  above  show  that  where  he  is  not  ako  a  provincial  land  surveyor  he  does 
not  do  the  work  properly  whether  compet«nt  or  not. 

I  think  from  what  I  have  stated,  you  will  agree  with  me  that  where  titles  and 
boundaries  of  lands  are  guaranteed  by  thie  province,  we  must  exercise  as  complete 
control  as  possible  over  surveys  and  plans,  and  there  does  not  seem  ti'  me  any  good 
reason  why  the  Dorainion  government  should  be  treated  otherwise  in  this  respect 
.  than  any  individual  would  be.  On  the  other  hand  there  does  seem  to  be  every  reason 
why  they  should  draire  to  have  their  plans  registered  in  such  a  state  that  after  the 
title  pasees  from  the  Crown,  it  can  readily  be  <"3alt  with  by  the  owner,  instead  of  his 
being  blocked  by  some  defect  in  the  survey,  which  occurred  when  the  title  was  in  the 
Crown.  To  say  that  the  Real  Property  Act  conflicts  with  the  Dominion  Land  Act, 
in  that  the  former  requires  a  provincial  and  the  latter  a  Dominion  land  surveyor,  is 
begging  the  question,  as  most  of  the  provincial  land  surveyors  in  this  province  are 
also  Dominion  land  surveyors. 

I  would  also  call  your  attention  to  the  etatement  made  in  the  communication  of 
the  Secretary  of  State  that  the  provision  complained  of  interferes  with  the  survey 
of  townships  into  sections.  This  statement  is  incorrect.  Dominion  government 
township  plans  are  not  registered,  but  merely  filed,  and  no  such  plan  was  ever  refused 
in  any  registry  office  or  land  titles  office  in  this  province,  but  on  the  contrary,  the 
filing  of  such  is  almost  of  daily  occurrence.  The  clauses  complained  of  do  not  aflFect 
such  plans  in  the  slightest  degree,  but  affect  only  plans  of  subdivision  into  city, 
town  or  village  lot  or  other  lots  or  blocks  of  a  similar  nature. 

I  also  call  your  attention  to  the  fact  that  the  chief,  and  I  think  the  only  cause 
of  complaint,  namely,  that  section  64  requires  the  plan  and  survey  to  be  made  by  a 
provincial  land  surveyor,  is  not  new  legislation.  The  e&me  provision  was  in  the  Real 
Property  Act  of  1889,  and  remained  there  until  that  Act  was  repealed  by  the  present 
one.  See  sections  63,  65  and  67,  Chap.  ia3  R.S.M.  It  must,  therefore,  be  observed 
":hat  if  the  present  Act  is  disallowed,  the  old  Act,  with  these  sections  in  its  comes 
into  force  again.  I  trust,  however,  that  there  will  be  no  disallowance  of  this  Act,  as 
it  would  lead  to  very  serious  confusion  by  reason  of  numerous  provisions  in  the  new 
Act  which  were  not  in  the  old,  and  which  have  for  over  a  year  past  been  acted  upon. 
If,  however,  the  Manitoba  government  decides  to  comply  with  the  request  made,  I 
would  suggest  that  the  amendment  be  made  by  inserting  in  section  64  after  the  word 
"  and,"  in  the  third  line  the  words,  "  except  in  case  of  land  vested  in  His  Majesty  in 
the  right  of  Canada."  Although  I  am  much  opposed  to  any  such  amendment  I  would 
rather  have  it  than  have  the  whole  Act  disallowed. 

I  have  the  honour  to  be,  sir,  your  obedient  servant,. 

WE.  MACARA. 

District  Registrar. 


The  Lieutenant  Oovernor  to  the  Secretary  of  State 

GovERNMKNT  Housi!;,  WiNNiPEO,  10th  July,  1901. 

Sir, — With  further  reference  to  your  letter  of  the  2nd  "instant,  regarding  certain 
provisions  of  the  Real  Property  Act,  63-64  Vic,  Chap.  47,  passed  by  the  legislature 
of  the  province  of  Manitoba  at  its  session  of  last  year,  I  have  the  honour  to  state 
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"'"ltcr„i°h=iaT:J,  .<  .he  c«™mun.c..io„  iu..  .ceived  .ro.  .,  Provinc, 

y,,-  .v,.^;  v-  -  -^    ^      ■    -    :       .-  Lieutenant  Oovernor. 
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r/.e  Pronnciai  Secr.farv  ^o  the  Lieutenant  Oovernor. 

'        '  Winnipeg,  :i.Uth  July,  1901. 

.      •         r  iu«  «tVi  instant,  inclosing  a  copy  of  a 
Sm,-Ia  reply  to  your  commun.canou  o    t^^^^^^^X  dated  the  2nd  instant, 
letter  from  the  Honourable  the  S««-^"f  pf„_^X A^^  63-^  Vic,  Chap.  47,  I  beg 
respecting  certain  provisions  of  th^^^^^i,^'^",^^^^^^^  letter  of  the  Secretary  of 

to  etate  that  the  matter  of  the  ««^«"dment  proposed  ^^  ^^  ^„  ^he  advisa- 

State  was  referred  to  the  reg^atrar  «en«r«V  jj^;^',^  Te  provision  proposed  would  be 
bility  of  making  such  amendment     «;^  \^^^f  ^^^^^^^^  not  give  the  assurance 

very  objectionable,  and  he  ad^^«/,.*^;*J^'  f  L  the  whole  Act  follows  as  a  conse- 
asked  for.  even  if  the  threatened  disallowance  o^^he  wn  ^^^^^^  .,^  disallowmg 

quence.  He  point,  out  that  '^f^^^f  °\^^,^^Zu\t  would  be  the  bringing  into 
the  Act  could  not  possibly  be  ft^^?^'?' J  ^^.^^utes  of  Manitoba,  which  contains  pro- 
force  again  of  Chap.  133  o  the  Revis  d  «  -*^^  ^^^  ^^^^ys  if  not  made  by  a 
visions  enabling  the  ^''''''iT^'fZuev  G^e^^^^^         therefore,  advise  that  the 

TTnnmirable  the  Secretary  of  State.  ,, 

Honourable  ^^  ^^^  ^.^^  ^^^^^  ^^^^^^^^  ^,,,,,t, 

D,  H.  McFADDEN, 

Provincial  Secretary. 


(Approved  18  July,  1901.) 

DEPARTMENT  OF  JUST.CE,  OTTAWA.  15th  July,  1901. 

-To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undesigned  has  the  honour  to  ^£  ^^  ^S^^ :^':'^X  ^^^ 
1901,  approved  by  Your  Excellency  on  8th  June   IJi,  ^^^  legislature 

«ion«  of  the  Real  Property  Act,  63-W  J^^^V^f^nd  which  have  been  found  to 
of  the  province  of  Manitoba  at  is  session  of  ^««t j;"'  ;'^;  ^  ^^^i^ion  lands.  Pur- 
be  embarrassing  and  objectionable  in  so  far  as  they  ap^y  ^  ^^^^^^^ 
«uant  to  the  terms  of  Your  Excellency  s  order  ^^^^  l,,,^^  ^^  ,fc,ention  to  the 
was  addressed  to  the  Lieutenan  G«7"«[/;  ^^g^^  ^^^,  ^^Aese  unqualified  assur- 
objectionable  features  of  the  Act,  ""^^  «^f  ^f /"  „,^t  session  of  the  legislature  the 
ances  were  given  by  his  ^-^^It^on  was  called  loul^  be  repealed,  there  would 
objectionable  features  to  which  «"ention  was  ca  le  ^^^  ^^p^tch 
be  no  other  alternative  than  to  "^vise  the  disallowance  ot  ^^^^  ^^  ^^^ 
was  acknowledged  by  Hi«  Ho-ur  on  tlie  12th  June^^^^^^           ^             ^^  ^^^.^  j^^^,. 

transmitted  the  same  to  his  g^y^'"'"^"*  ^'^J^^g/h  J^ne  a  despatch    in    reply    was 
tiona  at  their  earliest  convenience.     On  the  15th  June  a        v 
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addressed  by  the  undersigned  to  the  Lieutenant  Governor  of  Manitoba,  pressing  upon 
him  the  necessity  of  an  early  reply  in  the  matter,  as  the  time  within  which  action 
can  be  taken  here  was  then  growing  short.  On  the  2nd  July  instant,  a  despatch  was 
addressed  by  the  undersigned  to  the  Lieutenant  Governor  inclosing  the  draft  of  a 
proviso,  the  addition  of  which  to  section  64  of  the  Act,  it  was  considered  would 
remove  the  objections  adverted  to. 

No  satisfactory  assurance  having  been  received  from  the  government  of  Manitoba 
in  answer  to  the  suggestions  made  in  the  correspondence  above  adverted  to,  the 
undersigned,  this  being  the  last  day  within  which  such  action  can  be  taken,  is  com- 
pelled to  advise  Your  Excellency  that  the  Act  of  the  legislature  of  Manitoba,  63-64 
Victoria,  chapter  47,  intituled  "An  Act  respr-cting  Real  Property  in  the  province  of 
Manitoba,"  be  disallowed,  and  he  humbly  so  advises. 

Humbly  submitted. 

R.  W.  SCOTT, 
Acting  Minister  of  Justice. 

The  Act  was  disallowed  accordingly  on  18  July,  1901. 

The  Secretary  of  State  to  the  Lieutenant  Governor 

Department  of  Secretary  of  State,  Ottawa,  22nd  July,  1901. 

Sir, — I  b^  to  inform  you  that  I  submitted  to  His  Excellency  the  Governor 
General  in  Council  your  letter  of  10th  July  instaut,  advising  me  that  the  government 
of  Manitoba  declined  to  give  an  assurance  that  at  the  next  session  they  would  amend 
the  Act  63-64  Victoria,  chapter  47,  by  adding  to  section  64  the  short  proviso  prepared 
by  the  law  advif,er  rf  the  Department  of  the  Interior,  allowing  plans  of  th^  survey 
of  Dominion  lands,  certified  in  accordance  with  the  Dominion  Lands  Act,  to  be  filed, 
or  registered. 

The  concession  asked  for  seemed  so  reasonable  and  so  necessary  for  the  proper 
administration  of  the  lauds  of  t^e  Crown  in  accordance  with  the  provisions  of  the 
Dominion  Lands  Act,  that  surj-  se  is  felt  at  the  refusal  of  your  government  to 
acquiesce  in  a  request  that  aflfeoted  only  the  surveys  of  lands  belonging  to  the 
Dominion. 

In  my  letter  of  6th  June  last,  you  were  informed  that  the  Act  would  be  dis- 
allowed, unless  an  assurance  was  given  that  the  objectionable  feature  to  which 
attention  had  been  called  was  amended. 

A  critical  examination  of  the  amendment  suggested  by  the  Provincial  Secre- 
tary did  not  make  it  clear  to  the  Minister  of  the  Interior  that  the  proposed  amend- 
ment would  be  adequate,  and  it  was  believed  that  if  it  was  the  desire  of  your  govern-' 
ment  to  meet  the  wishes  of  the  federal  government,  there  would  be  no  objection  to 
making  the  proviso  explicit,  and  with  that  view  a  clause  was  drafted  which  seemed 
to  answer  the  case  perfectly. 

It  is  a  matter  of  very  great  regret  that  so  important  and  useful  an  Act  should 
have  to  be  disallowed,  when  a  promise  on  the  part  of  the  government  of  Manitoba  to 
make  so  slight  an  amendment  affecting  only  surveys  of  Dominion  lands,  would  have 
avoided  the  necessity  for  taking  that  extreme  course. 

The  government  of  the  province  having  however  refused  to  make  the  reasonable 
amendment  asked  for,  there  seemed  no  alternative  left  than  to  disallow  the  Act,  and  I 
now  therefore  beg  to  inclose  the  certificate  of  disallowance  bearing  date  18th  July, 
1901,  and  a  certified  copy  of  the  Order  in  Council. 

I  have  the  honour  to  be,  sir,  your  obedient  servant, 

R.  W.  SCOTT, 
Secretary  of  State 
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;  (Af proved  £6  January,  1902.) 

Department  op  Justice,  Slat  December,  1901. 

These  Acts  were  received  by  the  Secretary  of  State  for  Canada  on  19th,  28rd 
and  26th  March,  and  16th  April  last.  They  may  be  left  to  their  operation  without 
oomment,  except  Chapter  60,  "  An  Act  respecting  the  Manitoba  Central  Railway 
Company,"  and  Chapter  61,  "  An  Act  respecting  '  The  Morden  and  Northwestern 
Bailway  Company.*" 

Each  of  these  Acta  incorporating  railway  companies  with  power  to  construct  and 
operate  railways  commencing  at  a  point  on  the  international  boundary,  and  are, 
therefore,  subject  to  the  objection  which  has  been  formerly  stated,  arising  out  of  the 
incapacity  of  a  Legislature  to  authorize  the  construction  of  railways,  which  are  not 
local  works,  which  connect  two  provinces  or  extend  beyond  the  limits  of  a  province. 
Following  the  practice  heretofore  purst  '■•?.  'n  such  cases  the  undersigned  does  not  on 
that  account  recommend  disallowance. 

:       .  C.  FITZPATRICK. 

'\'  ,       Minister  of  Justice. 


f-) 


2  EDW/  il)   /n,  1902 

3rd  Session,  10th  Legislature. 
'Approved  12  December,  WO?..) 

Department  of  Justice,  24:th  November,  1902. 

These  statutes  were  received  by  the  Secretary  of  State  for  Canada  on  29th  April 
last,  and  may  be  left  to  their  operation  without  comment  except  as  follows: — 

Chapter  43,  "  An  Act  respecting  Real  Property  in  the  province  of  Manitoba." 

In  view  of  the  provisions  of  section  64,  which  provides  that  sections  56  and  63 
shall  not  be  applicable  to  plans  or  surveys  of  lands  belonging  to  His  Majesty  in  the 
right  of  Canada,  the  undersigned  considers  that  this  Act  may  be  left  to  its  operation. 

Chapter  44.  "  An  Act  respecting  the  prohibition  of  the  sale  of  intoxicating  liquors 
in  Manitoba." 

This  Act  has  been  the  subject  of  special  correspondence  and  report,  and  for  the 
reasons  therein  stated  was  left  to  its  operation. 

Chapter  65.  "  An  Act  to  incorporate  '  The  Occidental  Fire  Insurance  Com- 
pany.' " 

Chapter  67.  "  An  Act  to  incorporate  '  The  Prudential  Life  Insurance  Com- 
pany.' " 

Chapter  70.    "  An  Act  to  incoriwrate  '  The  Standard  Trusts  Company.* " 

Chapter  73.  "  An  Act  to  incorporate  '  The  Universal  Life  Assurance  and 
Annuity  Company.'" 

These  Acts  incorporating  companies  and  defining  their  powers,  do  not  expressly 
limit  the  business  of  \^e  companies  to  the  province  of  Manitoba.  It  is  clear,  as  has 
been  frequently  stated,  that  the  authority  of  a  provincial  Legislature  in  this  respect 
does  not  extend  beyond  the  incorporation  of  companies  with  provincial  objects.  These 
Acta  must,  of  courae,  be  construed  as  limited  in  their  operation  to  purposes  competent 
to  the  Legislature  under  its  constituting  authority,  but  it  would,  in  the  opinion  of  the 
undersigned,  avoid  misapprehension,  if  the  Acts  were  expressly  limited,  and  with  this 
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end  in  view  the  undersigned  recommends  that  the  attention  of  the   Government  of 
Manitoba  be  directed  to  them  so  that  the  proper  amendments  may  be  made. 

Chapter  S8.    "  An  Act  to  authorize  the  Royal  Trust  Company  to  do  business  in 
the  Province  of  Manitoba." 

Chapter  72.    "  An  Act  respecting  *  The  Toronto  General  Trusts  Corporation.' " 
These  Acts  are  subject  to  the  observations  already  made  with  regard  to  the  legis- 
lation of  Ontario  affecting  the  Eoyal  Trust  Company,  and  they  may  for  the  same 
reason  be  left  to  such  operation  as  they  may  legally  have. 

C.  FITZPATRICK, 

Minister  of  Justice. 


'.[/:■  r  ;  ,     .     t  ,         (Approved  H  March,  1902.)  . 

Department  of  Justice,  Ottawa,  March  13th,  1902. 
To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

There  has  been  referred  to  the  undersigned  the  petition  of  the  Manitoba  Branch 
of  the  Dominion  Alliance,  praying  for  the  disallowance  of  the  statute  said  to  have 
been  passed  at  the  recent  session  of  the  Legislature  of  Manitoba  with  reference  to  the 
proclamation  of  the  Manitoba  Liquor  Act,  and  known  as  the  Referendum  Act,  1902. 
No  copy  of  the  Act  in  question  has,  however,  been  transmitted  to  Your  Excellency's 
Government,  and  as  it  is  said  that  the  voting  under  the  Act  is  to  take  place  on  the 
27th  instant,  it  may  be  important  that  the  matter  should  be  considered  without  delay. 

The  undersigned  submits  herewith  a  copy  of  the  petition  in  question  and  recom- 
mends that  a  copy  of  this  report,  if  approved,  together  with  a  copy  of  the  petition,  be 
transmitted  to  the  Lieutenant  Governor  of  Manitoba  for  the  information  of  his 
Government,  and  such  action  thereon  as  he  may  be  advised. 

Respectfully  submitted. 

C.  FITZPATRICK, 

Minister  of  Justice. 


Petition  of  the  Manitoba  Branch  of  the  Dominion  Alliance  to  His  Excellency  the 

Oovei-nor  Oeneral. 

To  His  Excellency,  the  Right  Honourable  Sir  Gilhert  John  Elliot,  O.C.M.O.,  Earl  of 
Minto,  Governor  Oeneral  of  Canada: 

The  humble  petition  of  the  undersigned : — 

Whereas  the  Legislature  of  the  Province  of  Manitoba,  pursuant  to  a  mandate  of 
the  people  given  at  two  plebiscites  and  to  pledges  given  to  the  electors,  passed  the  Act 
known  as  "  The  Liquor  Act,"  and  the  same  was  duly  assented  to  by  Her  late  Majesty 
on  the  fifth  day  of  July,  A.D.  1900; 

And  whereas  the  Government  of  the  Province  of  Manitoba  did  submit  the  ques- 
tion of  the  constitutionality  of  the  Act  to  His  Majesty's  Privy  Council,  who  gave 
judgment  upholding  the  same; 

And  whereas  under  an  amending  Act  duly  assented  to  by  His  Majesty  on  the 
29th  March,  1901  (chap.  20  of  1  Edward  VII),  it  was  enacted  that  the  said  Liquor  Act 
should  come  into  force  on  proclamation  of  the  Lieutenant  Governor  in. Council; 

And  whereas  in  accordance  with  constitutional  usage  it  was  the  duty  of  the 
Government  of  the  Province  of  Manitoba  to  immediately  advise  His  Honour  the 
Lieutenant  Governor  of  Manitoba  in  Council  to  cause  the  said  Act  to  be  proclaimed; 

And  whereas  the  Government  of  the  Province  of  Manitoba  has  introduced  a  Bill 
for  the  purpose  of  holding  a  referendum  and  submitting  to  the  vote  cf  the  electors 
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of  the  Province  of  Manitoba  the  question  of  whether  the  said  Liquor  Act  should  be 
enforced  or  not; 

Your  petitioners  therefore  pray; — 

That  Your  Excellency  will  in  His  Majesty's  name  disallow  and  veto  any  Bill  refer- 
ring to  the  people  in  any  manner  the  enforcement  of  the  Liquor  Act,  on  the  ground 
that  such  a  reference  would  be  subversive  of  the  principles  of  representative  and  respon- 
sible government,  inasmuch  as  it  would  be  contrary  to  the  usage  and  repugnant  to 
the  spirit  of  the  constitution,  and,  moreover,  injurious  to  the  dignity  and  prerogative 
of  the  Crown,  if  not  also  ultra  inrea  of  the  British  North  America  Act. 

On  behalf  of  and  by  order  of  the  Manitoba  Branch  of  the  Dominion  Alliance. 

Dated  24th  February,  A.D.  1902. 

W.   R.   MULOOK, 

President. 

„'"■,     '.-..'-  /v'-'^'y..;   _...::.'''     ':.'■,.'■  J.    CHEGUIN, 

•      .    ;  ^  .         ^         '  Associate   Secretary. 


i 


(Approved  S  April,  1902.) 
...  I     -    .        .  ., 

Departmknt  ok  Justice,  Ottawa,  April  1st,  1902. 

To  His  Excellenc'i  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  a  statute  of  the  Legislative  Assem- 
ly  of  the  Province  of  Manitoba,  intituled  '"An  Act  respecting  the  Prohibition  of  the 
Sale  of  Intoxicating  Liquor's  in  Manitoba,"  2  Edward  VII.,  chapter  29,  assented  to  on 
1st  March,  1902,  and  received  by  the  Secretary  of  State  on  Slst  ultimo. 

This  Act  is  cited  as  "The  Referendum  Act,  1902."  It  provides  for  submitting  to 
the  vote  of  the  electors  of  the  province  the  question  "Are  you  in  favour  of  bringing  the 
Liquor  Act  into  force  on  the  1st  day  of  June,  1902?"  The  vote  is  to  take  place  through- 
out the  province  on  2nd  April,  1902.  The  procedure  to  be  followed  at  the  election  is 
laid  down,  and  it  is  enacted  that  the  returns  shall  be  transmitted  to  the  clerk  of  the 
Executive  Council,  who  is  to  certify  the  results  according  to  the  requirements  of  tho 
Act,  which  certificate  shall  be  published  in  the  next  issue  of  the  Manitoba  Gazette,  and 
it  is  provided  that  in  case  it  shall  appear  by  such  certificate  of  the  clerk  of  the  Executive 
Council,  that  forty-five  per  cent  of  the  total  number  of  voters,  as  defined  by  the  act, 
have  given  affirmative  answers  to  the  question,  or  that  at  least  sixty  per  cent  of  al!  such 
electors  have  voted  at  the  election,  and  that  at  least  sixty  per  cent  of  those  who  have 
so  voted  have  given  affirmative  answers  to  the  question,  or  that  at  least  sixty-two  and 
a  half  per  cent  of  all  the  electors  who  have  voted  on  the  question  have  given  affirma- 
tive answers  thereto,  the  Lieutenant  Governor  in  Council  shall  immediately  after  the 
expiration  of  thirty  days  from  the  publication  of  such  certificate  issue  a  proclamation 
bringing  the  liquor  Act  into  force  throughout  the  province,  upon,  from  and  after  1st 
June,  1902,  and  that  thereupon  the  liquor  Act  shall  accordingly  come  into  and  be  in 
force  upon,  from  and  after  the  last  mentioned  date,  and  it  is  provided  further  that  in 
case  no  one  of  the  three  results  above  mentioned  shall  be  shown  by  the  certificate  of  the 
clerk  of  the  Executive  Council,  the  Lieutenant  Governor  in  Council  shall  at  any  time 
after  publication  thereof  issue  a  proclamation  repealing  the  liquor  Act,  and  upon,  from 
and  after  the  date  of  the  publication  of  such  proclamation,  the  liquor  Act  shall  be 
wholly  repealed. 

The  liquor  Act  so  referred  to  is  chapter  22  of  03-({4  Victoria,  and  it  was  according 
to  its  terms  to  have  come  into  force  on  1st  June,  1901.  The  validity  of  the  Act  was, 
however,  contested  in  the  courts,  and  pending  these  proceedings  an  amending  Act,  1 
Edward  VII,  chapter  20,  was  passed,  by  which  it  was  provided  in  effect  that  the  liquor 
Act  should  not  come  into  force  as  originally  provided,  but  upon  proclamation  of  the 
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Lieutenant  Governor  in  Council.  Subsequently  by  a  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Coimcil  the  liqttor  Act  was  upheld,  and  now  by  the  Referendum 
Act,  1902,  the  conditions,  subject  to  which  the  liquor  Act  ia  to  come  into  force  or  be 
repealed,  are  establishsd  a»  already  briefly  indicated. 

Previous  to  the  [Referendum  Act,  1902,  receiving  the  assent  of  the  Lieutenant 
Governor,  and  while  it  waa  before  the  Legislature,  there  waa  referred  to  the  undersigned 
a  petition  addressed  to  Your  Excellency,  dated  24th  February,  last,  on  behalf  of  the 
lianitoba  branch  of  the  Dominion  Alliance.  The  i)etition  recites  that  the  Legislature, 
pursuant  to  the  mandate  of  the  people  given  at  two  plabiscites,  and  pursuant  to  pledges 
given  to  the  electors,  had  passed  the  Liquor  Act;  the  Government  of  the  province  had 
submitted  the  constitutionality  of  ihe  Act  to  His  Majesty's  Privy  Council,  who  gave 
judgment  upholding  the  same;  that  by  the  amending  Act  of  I  Edward  VII.,  already 
mentioned,  it  had  been  enacted  that  the  Liquor  Act  should  come  into  force  upon  pro- 
clamation of  the  Lieutenant  Governor  in  Council;  that  in  accordance  with  constitu- 
tional usage  it  was  the  duty  of  the  provincial  Government  to  immediately  advise  the 
Lieutenant  Governor  to  cause  the  Act  to  be  proclaimed;  that  the  Government  had, 
however,  introduced  a  Bill  for  the  purpose  of  holding  a  referendum  and  submitting  to 
the  vote  of  the  electors  of  the  province  the  question  as  to  whether  or  not  the  Liquor 
Act  should  be  enforced,  and  the  petitioners  thereupon  pray  that  Your  Excellency  will 
disallow  and  veto  any  Bill  referring  to  the  i)eople  in  any  manner  the  enforcement  of 
the  Liquor  Act,  upon  the  ground  that  such  u  reference  would  be  subversive  of  the 
principles  of  representative  and  responsible  government,  inasmuch  as  it  would  be  con- 
trary to  the  usage  and  repugnant  to  the  spirit  of  the  constitution,  and  njoreover  in- 
jurions  to  the  dignity  and  prerogative  of  the  Crown,  if  not  also  ultra  vires  of  the 
British  North  America  Act. 

This  petition  has  been  supported  by  several  letters'  from  Mx.  W.  R.  Mulock, 
barrister,  of  Winnipeg,  acting  on  behalf  of  the  petitioners,  and  Mr.  Mulock  has  ivlso 
submitted  a  document  which  he  styles  "The  case  for  the  petitioners,"  in  which  the 
grounds  stated  in  the  petition  are  somewhat  elaborated,  and  in  which  he  quotes  at 
considerable  length,  as  supporting  the  application,  various  United  States  and  state  de- 
cisions. 

By  a  minute  of  Your  Excellency  in  Council  of  14th  ultimo,  upon  the  recommenda- 
tion of  the  undersigned,  it  was  stated  that  the  aforesaid  petition  had  been  received,  but 
that  no  copy  of  the  Act  had  been  transmitted  to  Your  Excellency's  Government;  that 
it  was  said  that  the  voting  under  the  Act  would  take  place  on  March  22,  1902,  and  that 
it  might,  therefore,  be  important  that  the  matter  should  be  considered  without  delay, 
and  it  was  accordingly  directed  that  a  copy  of  the  petition  should  be  transmitted  to  the 
Lieutenant  Governor  of  the  province  for  the  information  of  his  Government,  and  such 
action  thereon  as  he  might  be  advised.  Copies  of  this  minute  of  Council  and  of  the 
petition  were  accordingly  transmitted  to  the  Lieutenant  Governor,  and  he  has  replied 
vinder  date  27th  ultimo,  transmitting  copy  of  letter  addressed  to  the  Lieutenant  Gov- 
ernor by  the  Provincial  Secretary,  containing  the  observations  of  his  Government 
upon  the  application  for  disallowance.  Copy  of  the  said  despatch  of  27th  ultimo  is 
submitted  herewith. 

The  validity  of  the  Liquor  Act  was  never  questioned  by  Your  Excellency's  Gov- 
ernment, and  it  has  been  held  by  the  highest  judicial  authority  to  be  intra  vires  of  the 
Legislature.  That  being  so  there  can  be  no  doubt  that  your  Excellency  cannot  con- 
sistently disallow  any  subsequent  Act  of  the  Legislative  Assembly  suspending  or  re- 
pealing the  Liquor  Act,  or  providing  as  to  the  time  of  its  coming  into  operation  upon 
any  objection  to  the  constitutional  authority  of  the  province  to  so  legislate,  and  it  is. 
clear  that  Your  Excellency's  Government  is  not  responsible  for,  and  cannot  properly 
interfere  with  the  policy  of  such  legislation.  It  is  said,  as  already  stated,  however, 
that  the  project  of  submitting  the  question  as  to  whether  the  Liquor  Act  shall  b& 
brought  into  force  by  popular  vote,  and  providing  for  the  enforcement  or  repeal  of  tlie 
Act  according  to  the  result  of  such  vote,  is  subversive  of  tho  principles  of  repreeenta- 
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tive  and  responsible  government,  inasmuch  as  it  would  be  contrary  to  the  usage  and 
repugnant  to  the  spirit  of  the  constitution,  and  moreover,  injurious  to  the  dignity  and 
prerogative  of  the  Crown. 

The  undersigned  has  failed  to  discover  any  grounds  for  these  assertions.  The  Pro- 
vincial Legislature,  actingf  as  it  undoubtedly  has  done  in  the  circumstances,  within  the 
limit  of  the  powers  expressly  conferred  by  the  British  North  America  Act,  has  plenary 
powers  of  legislation  as  large  and  of  the  same  nature  as  those  of  the  Imperial  Parlia- 
ment itself,  and  within  these  limits  the  Legislature  is  supreme.  Although  the  principle 
sanctioned  by  this  referendum  Act  may  be  unusual,  and  even  if  it  were  without  pre- 
cedent, it  is  not  therefore  in  anywise  unconstitutional,  either  in  the  sense  of  changing 
the  constitution  of  the  province  or  otherwise;  and,  if  it  were  intended  to  change  the 
constitution  of  the  province,  the  undersigned  observes  that  that  is  one  of  the  powers 
expressly  conferred  upon  the  Legislature  except  so  far  as  regards  the  office  of  Lieu- 
tenant Governor.  Measures  affecting  the  dignity  and  prerogative  of  the  Crown  as 
represented  by  the  Lieutenant  Governor  of  the  province,  within  the  subjects  assigned 
to  his  jurisdiction,  are  likewise  in  the  hands  of  the  Lieutenant  Governor,  acting  by 
and  with  the  advice  and  consent  of  the  Legislative  Assembly,  so  that  while  dissenting 
in  all  particulars  from  the  foundation  in  law  or  fact  of  the  reasons  alleged  for  dis- 
allowance, the  undersigned  apprehends  that  if  these  reasons  were  admitted  as  alleged, 
the  Act  would  still  remain  an  effective  measure  binding  upon  the  country,  and  justified 
by  the  powers  of  legislation  vested  in  the  province  under  the  Act  of  Union. 

The  petitioners  have  evidently  been  mislead  in  perusal  of  the  American  authori- 
ties upon  which  they  rely,  in  failing  to  distinguish  the  constitutional  principles 
which  govern  in  the  United  States  from  those  which  apply  in  Canada.  There  are  no 
doubt  judicial  authorities  in  the  United  States  for  the  proposition  that,  subject  to 
certain  exceptiona  and  limitations  which  is  not  necessary  or  convenient  here  to 
enumerate  the  question  as  to  whether  a  general  law  shall  go  into  effect  or  not,  cannot 
be  referred  to  a  popular  vote  of  the  whole  state.  It  is  held  that  the  people,  in  adopt- 
ing a  constitution  casting  the  powers  of  legislation  upon  their  representatives  in 
assembly,  have  thereby  voluntarily  surrendered  their  direct  law  making  powers,  and 
that  the  Legislature  cannot  under  the  constitution  delegate  to  tlio  people  or  to  any 
tribunal,  powers  which  are  strictly  legislative.  Such  considerations  have  no  place  in 
the  British  system,  where  the  authority  of  Parliament  is  not  limited  by  any  constitu- 
tional instrument,  and  where  the  power  of  Parliament  to  delegate  its  legislative 
functions  is  iiicontestibly  established.  It  may  be  observed  that  the  decisions  quoted 
on  behalf  of  the  petitioners  might  be  invoked  with  equal  propriety,  as  grounds  for 
disallowing  the  Act  of  1901,  whereby  the  Legislature  empowered  the  Lieutenant 
Governor  in  Council  to  bring  the  Liquor  Act  into  force  on  any  date  named  by  proc- 
lamation. It  is  stated  in  one  of  these  decisions  that  if  Congress  were  to  empower 
the  President  to  repeal  an  existing  law  or  create  a  new  law  by  the  exercise  of  his  will, 
and  announce  his  decision  by  proclamation,  this  would  be  an  absurdity  on  the  part 
of  Congress,  and  their  act  would  be  declared  void,  as  undertaking  to  transfer  the 
legislative  power  exclusively  to  the  President,  and  so  to  abrogate  the  constitution. 
The  impropriety  of  applying  any  such  doctrine  to  the  case,  in  any  of  the  Canadian 
provinces,  of  a  statute  authorized  by  the  Legislature  to  come  into  effect  upon  procla- 
mation of  the  Lieutenant  Governor  is,  in  the  opinion  of  the  undersigned,  too  manifest 
to  require  comment. 

It  ib  too  late  to  question  further  the  authority  of  the  Provincial  Legislatures  to 
legislate  with  regard  to  the  liquor  traffic  in  the  manner  and  to  the  extent  affirmed  by 
the  Judicial  Committee  of  the  Privy  Council,  The  legislation  now  in  question  does 
not  transgress  these  limits.  It  is  competent  to  the  Legislature,  and  the  remedy  and 
recourse  of  the  petitioners  must  be  with  the  Legislature  and  the  people,  by  whom  the 
acta  and  proceedings  of  tli.i  representatives  are  periodically  reviewed. 

The  undersigned,  therefore,  does  not  advise  the  exercise  of  the  power  of  disallow- 
ance with  regard  to  the  Referendum  Act,  1902,  and  he  recommends  that  a  copy  of 
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this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  the  province 
for  the  information  of  his  government,  and  to  Mr.  W.  R.  Mulock,  for  the  informa- 
tion of  the  petitioners. 

Kespectfully  submitted, 

,  C.  FITZPATRICK. 

r-  Minister  of  Justice. 


The  Lieutenant  Oovernor  to  the  Secretary  of  State 
/  ;  Government  House,  Winnipeg,  27th  March,  1902.     i. 

Sir,— Referring  to  your  despatch,  No.  564,  dated  19th  instant,  covering  a  certified 
copy  of  a  minute  of  the  Privy  Council  of  the  14th  instant,  relating  to  a  petition,, 
thereto,  attached,  of  the  Manitoba  branch  of  the  Dominion  Alliance,  praying  for  ;he 
disallowance  of  the  statute,  passed  at  the  recent  eession  of  the  Legislature  of  Mani- 
toba with  reference  to  the  proclamation  of  the  Manitoba  Liquor  Act,  and  known  as 
the  Referendum  Act,  1902,  a  copy  of  which  was  transmitted  to  my  Government  on 
the  25th  instant,  I  have  now  the  honour  to  inform  you  that  my  Government  have 
this  day  advised  me  as  follows: — 

"Department  of  the  Provincial  Secretary,  Winnipeg,  27th  March,  1902. 

"  Tu  Hie  Honour, 

The  Lieutenant  Governor  of  the  Province  of  Manitoba, 
I  Winnipeg,  Manitoba.  ■  ■    .   '     •■  '      •    '  ^ 

"  Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  two  communications 
of  March  25th  and  2'6th  instants,  with  enclosures  as  therein  stated,  and  in  reply  I 
am  instructed  to  advise  you  as  follows: — 

^  Your  Government  cannot  accede  to  the  correctness  of  the  statements  contained 
in  the  petition  of  the  Manitoba  branch  of  the  Dominion  Alliance,  that  the  Legisla- 
ture of  the  province  of  Manitoba  passed  the  Act  known  as  the  Liquor  Act  pursuant 
to  a  mandate  of  the  people,  given  at  two  plebiscites.  On  the  contrary  your  Govern- 
ment asserts  that  the  said  Act  was  passed  in  the  exercise  of  the  sovereign  will  of  the 
people  of  Manitoba  expressed  through  the  Legislature,  freely  chosen  by  the  people  of 
this  province,  and  in  the  ordinary  course  of  legislation  as  an  exercise  of  those  powers 
vested  in  the  Legislative  Assembly  of  the  province  of  Manitoba  under  the  British 
North  America  Act. 

"  Even  if  your  Government  could  admit  that  a  plebiscite  of  the  people  could  con- 
stitute a  mandate  to  a  government,  your  Government  cannot  admit  that  the  plebiscites 
referred  to  in  the  petition  were  in  any  sense  a  command  to  enact  the  Liquor  Act  in 
the  form  in  which  that  Act  was  passed  and  in  which  it  is  now  dealt  with  by  the 
petition. 

"The  only  plebiscites  of  which  your  Government  is  aware  are:  (1)  The  plebis- 
cite taken  under  the  authority  of  an  Act  of  the  Legislative  Assembly  of  Manitoba, 
being  Chapter  24  of  the  Act  of  the  province  of  Manitoba,  passed  in  the  year  1892, 
and  (2)  The  plebiscite  taken  throughout  the  whole  Dominion  of  Canada  under  th& 
authority  of  the  Dominion  Plebiscite  Act,  being  Chapter  51  of  61  Victoria.  The  said 
plebiscites  were  taken  to  ascertain  and  receive  an  expression  of  opinion  from  the 
electors  as  to  the  advisability  of  the  total  prohibition  of  the  importation,  manufao- 
ture  and  sale  of  intoxicants,  in  the  one  instance,  in  the  province  of  Manitoba,  and  the 
other,  throughout  the  whole  Dominion  of  Canada,  and  was  not  intended  to  bind  the 
Parliament  of  Canada  or  the  Legislative  Assembly  of  Manitoba  to  introduce  and  pass 
such  legislation.  The  votes  cast  in  the  province  of  Manitoba  at  the  said  respective 
plebiscites  were  as  follows:— 1892,  for  18,637,  against  7,115,  and  in  1898,  for  12,&6 
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againet  2,995,  and  while  the  eetimated  numbere  of  electors  were  44,573  and  49,304 
respectively.  It  will  be  clearly  seen  from  these  votes  that  only  a  small  percentage  of 
the  electors  voted  thereat,  and  that  there  was  a  decreased  ratio  in  1898,  and  it  is 
estimated  that  the  electorate  now  numbers  over  70,000. 

"  The  Legislative  Assembly  of  Manitoba,  notwithstanding  the  said  first  plebiscite, 
declined  to  act  and  did  not  act  thereon.  The  Parliament  of  Canada  notwithstanding 
the  said  plebiscite  did  not  feel  called  upon  to  act  thereon.  The  last  of  these  two 
plebiscites  so  taken  by  the  Government  of  the  Dominion  of  Canada,  was  directed  to 
the  manufacture,  sale  and  importation  throughout  the  whole  Dominion,  was  in  no 
sense  a  mandate  to  the  Qovernment  of  the  Province  of  Manitoba  and  did  not  affect 
questions  with  which  the  Legislative  Assembly  of  this  province  had  power  to  deal. 

"The  construction  to  be  placed  upon  any  pledge  given  to  the  electors  of  the  pro- 
vince of  Manitoba  would  appear  to  your  Government,  under  the  constitution,  to  be  a 
question  to  be  dealt  with  between  those  giving  such  pledges  and  the  electors  them- 
selves, rather  than  that  such  questions  should  be  made  the  subject  of  review  by  the 
Governor  General  of  the  Dominion  of  Canada  in  Council. 

"  The  Government  recognizes  that  legislation  of  the  character  of  the  Liquor  Act 
may  be  enacted,  but  it  remains  to  be  demonstrated  that  the  electors  of  this  province 
are  in  fcvour  of  such  an  Act  and  the  enforcement  thereof.  The  Liquor  Act  does  not 
attempt  to  prohibit  either  the  manufacture,  importation  or  exportation  of  intoxicating 
liquors,  as  is  made  abundantly  clear  from  both  the  judgment  of  the  Court  of  King's 
Bench  of  the  Province  of  Manitoba,  and  the  reasons  of  His  Majesty's  Privy  Council, 
and  by  section  119  of  the  said  Liquor  Act. 

"  For  these  reasons,  an  Act  having  been  passed  which  went  to  what  your  Govern- 
ment is  advised  is  the  utmost  limits  of  the  powers  of  the  province  towards  prohibitory 
legislation,  but  which  falls  short  of  the  questions  submitted  in  the  plebiscites  referred 
to,  and  having  submitted  the  Act  to  the  opinion  of  the  courts,  your  Government  felt 
that,  before  bringing  it  into  effect,  it  should  be  satisfied  that  the  sentiment  of  the  elec- 
tors of  the  province  is  in  favour  of  such  legislation  before  issuing  any  proclamation. 
For  this  purpose,  and  that  your  Government  may  be  strong  in  enforcing  the  legisla- 
tion, should  the  people  desire  it,  the  Government  at  the  present  session  of  the  Legisla- 
ture introduced  the  Referendum  Act.  That  the  action  of  your  Government  in  so  doing 
was  believed  to  be  in  the  public  interests  of  the  province,  is  evidenced  by  the  fact  that 
the  Legislative  Assembly  unanimousiy  passed  the  Bill  without  a  dissenting  vote. 

"  Your  Government  must  most  respectfully  decline  to  accept  the  statements  in 
the  petition  that  the  aforesaid  reference  '  would  be  subversive  of  the  principles  of 
representative  and  responsible  Government,  and  contrary  to  the  usage  and  repugnant 
to  the  spirit  of  the  constitution,  and  injurious  to  the  dignity  and  prerogative  of  the 
Crown.'  On  the  contrary  your  Government  earnestly  urges  that  in  ascertaining  the 
wishes  of  the  people  as  intended  by  the  Referendum  Act,  your  Government  is  acting 
in  strict  accordance  with  constitutional  principles,  in  conformity  with  the  Dominion 
and  Provincial  precedents,  and  that  its  course  is  supported  by  subsequent  action  on 
the  part  of  at  least  one  other  Provincial  Legislature. 

"  The  questions  dealt  with  by  the  said  petition  are  matters  wholly  within  the  con- 
stitutional right  of  the  province,  and  your  Government  would  respectfully  submit  that 
the  wisdom  of  the  Legislative  Assembly,  acting  unanimously  within  such  rights,  ought 
not  to  be  interfered  with,  and  certainly  not  on  the  reasons  set  forth  in  the  petition  so 
transmitted  to  Ilis  Excellency. 

"  I  have  the  honour  to  be,  sir, 
,  ii    ,.i  ■},,    y.,.    ^^     .  "Your  obedient  servant, 

'  ■  "D.  H.  MoFADDEN, 

"Provincial  Secretary." 
I  have  the  honour  to  be,  sir,  '    , 

Your  obedient  servant, 

D.  H.  MoMILLAN, 
'  Lieutenant  Oovernor, 
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V.;.  V  3  EDWAED  VII,  1903  i:^ 

i  4th  Session,  10th  Legislature.       ■  >■  :•  '^.• 

.  r^     .;     (Approved  2S  March,  190Jf.) 

.    ■  *       ,  -  -■'     . 

Department  or  Justice.,  January  8th,  1904. 
These  Acts  were  received  by  the  Secretary  of  State  for  Canada  on  Slst  March, 

1903.  ,        ^        ^„ 

Chapter  41,  intituled  "  An  Act  respecting  the  Revised  Statutes  of  Manitoba,  1902," 
provides  for  the  bringing  into  force  of  the  recent  revision  of  the  public  statutes  of 
Manitoba.  Some  of  these  Acts  so  revised  have  been  from  time  to  time  the  subject 
of  unfavourable  comment  by  the  predecessors  of  the  undersigned.  In  recommending, 
therefore,  that  the  statute  in  question  be  left  to  its  operation  the  undersigned  desires 
to  renew  these  objections,  leaving  them  to  such  determination  as  has  been  thought 
expedient  heretofore. 

Chapter  58,  intituled:  "  An  Act  respecting  the  Dominion  Permanent  Loan  Com- 
pany." 

This  Act  relates  to  a  company  incorporated  by  authority  of  the  Legislature  of 
Ontario,  and  it  provides  that  the  company  shall  be  a  body  corporate  and  authorized  to 
carry  on  business  in  Manitoba  to  the  same  extent  as  it  is  entitled  under  its  charter 
granted  in  the  Province  of  Ontario.  Such  legislation  is  objectionable  for  reasons 
which  the  undersigned  has  mentioned  in  previous  reports.  The  local  Legislature  has 
only  authority  to  incorporate  companies  for  provincial  purposes,  and  the  company  in 
question  having  been  incorporated  for  the  provincial  purposes  of  Ontario,  it  is,  the 
undersigned  conceives,  very  questionable  whether  the  capacity  of  the  company  may  be 
enlarged  by  the  Legislature  of  another  province.  The  undersigned  conceives,  how- 
ever, that  his  duty  with  regard  to  the  matter  is  accomplished  by  calling  attention  to 
the  serious  qvestion  which  the  Act  presents. 

Respectfully  submitted, 

C.  FITZPATRIOK, 
j^s        #  ;*     ;  f    n<     ;  Minister  of  Justice, 


8-4  EDWARD  Vn,  1904 

To  His  Excellency  the  Oovemor  General  of  Canada  in  Council: 

The  Petition  of  The  Merchants  Bank  of  Canada,  humbly  complaining, 

Shbweth  as  follows: 

(1)  On  and  prior  to  the  fifth  day  of  March,  one  thousand  eight  hundred  and 
eighty-nine,  the  town  of  Emerson  was  indebted  to  your  petitioners  in  the  sum  of  forty 
thousand  seven  hundred  and  ninety-eight  dollars  ($40,798),  being  the  amount  of  a 
judgment  recovered  by  your  petitioners  against  the  said  town  in  the  Court  of  Queen's 
Bench  for  Manitoba  on  or  about  the  fifteenth  day  of  October,  AD.  1888,  and  also  in 
addition  to  the  above  amount  for  interest  on  the  said  judgment  at  the  legal  rate  from 
the  date  thereof. 

(2)  On  and  prior  to  the  said  fifth  day  of  March,  A.D.  1889,  the  town  of  Emerson 
was  in  insolvent  circumstances,  and  commissioners  had  been  duly  appointed  by  the 
Government  of  the  Province  of  Manitoba  to  investigate  the  affairs  of  the  town  and  of 
the  town  of  West  Lynne,  and  shortly  before  the  date  last  aforesaid  the  said  commis- 
sioners reported  that  the  amount  of  indebtedness  which  the  said  towns  could  fairly  be 
asked  to  pay  was  the  sum  of  one  hundred  and  six  thousand,  five  hundred  and  thirty- 
one  dollars  and  ninety-five  cents  ($106,631.96). 
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(3)  Thereafter  the  Legislature  of  the  Province  of  Manitoba  passed  an  Act 
respecting,  the  town  of  Emerson,  being  Chapter  47  of  the  Revised  Statutes  of  Mani- 
toba passed  in  the  47th  year  of  the  reign  of  Her  late  Majesty  Queen  Victoria,  vvhich 
provided,  amongst  other  things,  for  the  union  of  the  town  of  Emerson  and  the  town  of 
West  Lynne  as  one  town,  to  be  called  the  town  of  Emerson,  with  the  object  of  extin- 
guishing the  old  debt,  and  further  provided  for  the  issue  of  debentures  of  the  said 
town  to  the  amount  of  one  hundred  and  five  thousand  dollars  ($105,000)  payable  in 
twenty  years,  with  interest  at  three  per  cent  payable  annually,  such  interest  to  be  guar- 
anteed by  the  Government  of  the  Province  of  Manitoba  as  set  forth  in  the  said  Act. 

(4)  Under  and  by  the  Act  of  47  Victoria  it  was  provided  in  the  event  of  the 
province  paying  any  amount  on  account  of  interest  on  the  debentures  therein  referred 
to,  that  (section  8)  "  suc^  payments  shall  constitute  a  debt  from  the  said  town  of 
Emerson  to  Her  Majesty." 

(5)  At  the  time  of  the  passage  of  Chapter  47,  52  Victoria,  the  town  of  Emerson 
was,  and  subject  to  the  legislation  herein  referred  to  still  is,  the  owner  of  a  valuable 
steel  bridge  .acrotfs  the  Red  river  at  Emerson,  which  bridge  cost  in  the  neighbourhood 
of  two  hundred  thousand  dollars  ($200,000)  to  construct,  and  is  a  most  valuable  asset, 
aa  it  is  required  by  both  the  Canadian  Northern  Railway  Company  and  the  Canadian 
Pacific  Railway  Company  in  connection  with  their  business,  and  would  be  useful  to 
both  of  said  niilways,  and  is  at  pres'ent  used  by  the  Canadian  Northern  Railway  Com- 
pany for  running  of  its  trains. 

(6)  In  and  by  Chapter  47  of  52  Victoria,  it  is  provided  that:  "the  said  bridge 
shall  be  conveyed  to  the  Government  of  Manitoba  as  security  for  the  liability  assumed 
under  the  said  Act,  and  that  in  case  the  debt  of  the  town  of  Emerson  to  the  Govern- 
ment reaches  the  sum  of  $5,000  the  said  bridge  may  be  sold,  and  the  proceeds  of  the 
sale  thereof  held  by  the  Provincial  Treasurer  and  applied  in  payment  of  the  said  debt 
and  the  interest  and  principal  of  flebentures  issued  under  the  said  Act " — the  said  . 
bridge  thereby  becoming  a  direct  security  for  the  holders  of  the  said  debentures,  includ- 
ing your  petitioners. 

(7)  Relying  upon  the  terms  and  conditions  of  the  said  Act  being  carried  out  in 
good  faith,  your  petitioners  accepted  debentures  to  the  amount  of  fourteen  thousand 
seven  hundred  dollars  ($14,700)  forming  part  of  the  issue  of  one  hundred  and  five 
thousand  dollars  ($105,000)  aforesaid  in  extinguishment  of  their  said  judgnient,  and 
your  petitioners  have  since  acquired  further  debentures,  part  of  the  issue  aforesaid, 
to  the  amount  of  seven  thousand  and  fifty  dollars  ($7,050),  making  the  total  deben- 
ture issue  of  twenty-one  thousand  seven  hundred  and  fifty  dollars  ($21,750)  now  and 
for  some  years  past  held  by  your  petitioners. 

(S)  Since  the  investigation  by  the  commissioners  as  aforesaid  the  town  of  Emer- 
son has  greatly  improved  its  position.  It  has  shared  in  the  general  prosperity  of  the 
Northwest,  has  imreased  in  population,  and  property  therein  has  increased  in  value, 
and  the  town  is  in  a  much  better  position  to  pay  its  indebtedness  than  it  was  on  and 
prior  to  the  fifth  day  of  March  aforesaid  when  the  said  investigation  was  made,  as 
hereinbefore  set  forth. 

(9)  The  Legislature  of  the  Province  of  Manitoba  has  recently  passed  an  Act 
respecting  the  town  of  Emerson,  being  Chapter  14  of  4  Edward  VII.,  a  certified  copy 
of  which  Act  is  annexed  to  this  petition,  which  forfeits  the  interests  of  your  i)etitioner8 
and  all  other  holders  of  said  ibonds  in  said  bridge,  and  provides  that  the  title  to  the 
said  bridge  shall  vest  absolutely  in  the  Government  of  the  Province  of  Manitoba  aa 
payment  for  certain  moneys  advanced  and  to  be  advanced  by  way  of  interest  on  the 
debentures  hereinbefore  referred  to,  thereby  defeating  and  forfeiting  the  security  of 
your  petitioners  and  other  holders  of  the  said  bonds  in  respect  of  the  said  bridge,  and 
forfeiting  the  agreement  under  which  the  said  bonds  were  accepted  by  your  petitioners 
and  their  security  by  way  of  judgment  surrendered. 
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(10)  The  said  Act  provides  that  (section  1) :  "  there  shall  be  appropriated  from 
and  applied  out  of  any  trust  funds  of  the  province  such  sum  or  sums  as  shall  be  suffi- 
cient to  pay  one-third  of  the  amount  of  principal  or  face  value  of  each  of  the  deben- 
tures of  the  town  of  Emerson  for  one  hundred  and  five  thousand  dollars  issued  as 
aforesaid,"  and  that  (section  17) :  "with  respect  to  any  debentures  forming  part  of  the 
one  hundred  and  five  thousand  dollar  issue  aforesaid  which  may  be  outstanding  at  the 
time  of  the  maturity  thereof  and  -which  may  not  be  purchased  under  the  provisions  of 
this  Act,  it  is  hereby  declared  that  all  claims  for  the  amount  of  such  debentures 
respectively,  together  with  interest  thereafter  to  accrue  thereon,  shall  be  postponed  and 
be  made  subject  to  and  subsequent  to  the  claim  of  the  province  for  moneys  advanced 
as  aforesaid  so  long  as  any  portion  of  the  whole  amount  advanced  by  the  provmce, 
together  with  interest  thereon,  shall  remain  unpaid  and  unsatisfied,  and  it  shall  not  be 
lawful  at  any  time  during  such  period  for  any  proceedings  to  be  instituted  or  taken 
against  the  town  or  school  board,  or  the  trustees  of  the  school  district,  or  the  council 
of  the  said  tovra,  or  against  any  officer  or  employee  of  the  said  school  board  or  the  said 
council,  by  any  holder  of  the  said  debentures,  or  any  part  thereof,  for  the  collection  of 
either  the  principal  of  the  said  debentures  or  the  interest  thereon  or  for  enforcing  in 
any  other  manner  whatsoever  the  claims  of  the  said  holders  of  said  debentures  against 
the  property  or  revenues  of  said  town  or  school  district;  and  it  shall  not  be  lawful 
while  the  province  of  Manitoba  is  a  creditor  of  the  said  town  for  a  sheriff  or  bailiff  or 
any  other  officer  to  make  any  levy  upon  the  property  of  the  said  town  or  of  the  school 
board  for  the  said  district  at  the  instance  of  any  unsatisfied  debenture  holder  ot  said 
town  or  any  other  person  or  persons,  corporation  or  corporations  whatsoever  and  whom- 
soever." 

(11)  Your  petitioners  attended  before  the  Committee  of  the  Legislature  of  the 
Province  of  Manitoba  when  the  said  Bill  was  under  consideration,  and  by  counsel 
protested  against  the  passage  of  the  said  Act,  and  urged  that  said  Act,  if  passed,  would 

•  operate  as  a  forfeiture  of  your  petitioners'  rights,  and  would  be  prejudicial  to  your 
petitioners  as  holders  of  the  debentures  as  aforesaid,  and  was  an  unwarranted  inter- 
ference with  the  bridge  security  then  held  by  the  Government  of  the  Province  of  Mani- 
toba in  trust  for  your  ptitioners  and  other  debenture  holders. 

(12)  Your  petitioners  point  out  that  the  said  Act  not  only  confiscates  your  peti- 
tioners' security  in  respect  of  the  said  bridge  and  ruins  the  contract  on  which  the  said 
bonds  were  issued  to  and  accepted  by  your  petitioners  and  on  which  your  petitioners 
gave  up  the  security  of  their  judgment,  but  that  it  takes  away  your  petitioners'  right 
to  enforce  payment  of  their  claim  against  the  said  town  as  creditors  thereof. 

(13)  Your  petitioners  further  point  out  that  such  legislation  is  contrary  to  the 
best  interests  of  the  province  and  of  the  Dominion  of  Canada,  and  will  have  the  effect 
of  shaking  the  confidence  of  financial  institutions  in  the  securities  of  the  country, 
and  that  it  is  in  the  interests  of  the  country  at  large  and  of  your  petitioners  that  the 
said  Act  should  be  disallowed. 

t  (14)  Your  petitioners  fear  that  unless  the  said  legislation  is  disallowed  imme- 
diately the  said  Act  may  be  proclaimed  and  the  province  may  pay  out  moneys  there- 
under. 

Your  petitioners  therefore  pray: 

(1)  That  Your  Excellency  in  Council  will  disallow  Chapter  14  of  the  Statutes 
of  Manitoba  passed  in  the  fourth  year  of  the  reign  of  His  Majesty  King  Edward 
VII.,  pursuant  to  the  provisions  of  the  British  North  America  Act. 

And  your  petitioaers  will  ever  pray. 

Foi  THE  MERCHANTS  BANK  OE  CANADA, 

L.S. 
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(Approred  If  March,  190k.) 
Department  OF  JciTitE,  Ottawa,  23rd  February,  1904. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  a  petition  addressed  to  Your  Excel- 
leno    in  Councif  by  the  Merchants  Bank  of  Canada,  which  has  been  presented  by 
he  bank  to  the  undersigned,  prayin,  for  the  disallowance  of  an  Act  respe^-ting  the 
town  of  Emerson,  parsed  by    the    Legislature    of    the    Prov,nce    of  Manitoba,  and 
flseented  to  on  the  8th  February,  1904.  ,     ,    ,.  .    -f 

The  undersigned  recommends  that  a  copy  of  this  petition,  and  of  this  report,  if 
appJved,  be  transmitted  to  the  Lieutenant  Governor  of  Manitoba,  -'^^  -^"f^^/;; 
;he^bse;vations  of  his  government  upon  the  allegations  and  prayer  of  the  petitioru 
Upon  receiving  the  reply  of  the  Lieutenant  Governor  the  matter  should  be  referred 
to  the  undersigned  for  further  consideration. 

Humbly    submitted. 

C.   FITZPATRICK, 
;  Minister  of  Justice. 


right 


Transmitted  to  Department  of  Justice  hy  U.-Col.  Thompson.  M.P.,  21  March,  im 
,  ,  : :       ;'■  ^.  Whitby,  Canada,  March  18,  1904. 

Lieut.-Col.  Thompson,  _       ,  v     ; 

Hovuse  of  Commons, 
V   •<  Ottawa,  Ont. 

.    Re  Emerson  Bonds 

DEAB  CoLONE..-Not  having  heard  from  you  since  I  last  wrote  and  bemg;hari- 
tably  disposed,  I  conclude  that  you  are  very  busy.    I  promised  to  get  >ou  a  little  more 

^"^'•  M^yTrrtlt  tStri^ri:t,1fTake«  Quebec,  died,  leaving 

'^'  f^::^Z:::;T:r^e^'^to.i.^or.  of  Manitoba  Statute,  42  Vietoria 
Chanter  3   and  a  by-law  of  the  town  of  Emerson,  intituled:  "A  by-law  to  raise  $35,0^ 

°'  *f-T  .tt'rr jV'^rV'heTeSu-e.  above  .cn.jced    ,he  .own  of 
E  J»on  h.d  r  Ub«d„L  other  ,h.n  ,ha.  "P-»'«i/;  -■' /„f  Se.:  ^ 

went  i!r.nd  ineurred  other  l.r.e  debt,  for  the  ^-"-'i- "'„;■*»'  """^  '"" 
«the-  ournoeM,  until  by  1889  that  had  a  total  indebtednee.  of  $300,000. 

%TrXe,  of  the  local  Legislatnre  of  the  pro.inee,  js.ented  to  »»«'«"*. 
1889  and  being  52  Vietori.,  ebapter  7,  provieion  ia  n,.de  *«'  *«'?""«,'"',*" '"1° 
ofEmelrof  debentnrea  for  the  amount  of  $106,000,  payable  w.th  mlereat  at  the 
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rate  of  three  per  cent  per  annum,  and  it  is  further  provided  by  the  said  statute  that 
said  debentures  are  to  be  delivered  to  the  creditors  of  the  said  town  pro  rata  accord- 
ing to  the  amount  of  the  claim  of  the  creditors,  as  ehown  by  the  statement  to  be  pre- 
pared according  to  a  certain  method  by  the  clerk  and  treasurer  of  the  town.  It  is 
further  provided  by  the  said  statute  that  it  was  not  to  be  lawful  for  creditors  to  levy 
upon  the  property  of  the  «^own  during  the  continuance  of  the  Act,  &c.,  &c.  The  term 
of  twenty  years  under  the  Act  has  yet  six  years  to  run. 

6.  Under  the  said  Act  the  executors  were  compelled  to  accept  new  debentures 
payable  in  twenty  years  with  interest  at  three  per  cent  (for  an  amount  not  exceeding 
twenty-five  per  cent  of  their  claim).  In  the  preamble  to  the  said  Act  the  principal 
creditors  of  me  town,  with  one  exception,  were  eaid  to  be  willing  to  accept  the  settle- 
ment.    The  executors  of  my  father-in-law's  estate  were  the  one  exception. 

7.  The  present  move  of  the  town  and  the  government  is  to  compel  us  to  accept 
one-third  of  the  present  holdings,  or  in  other  words  about  nine  per  cent  of  our 
original  advance,  one-third  of  one-quarter. 

I  have  great  sympathy  always  for  a  client  when  I  find  them  unfortunate,  or  being 
wronged  in  any  way,  but  I  may  say  that  this  feeling  of  sorrow  or  regret  is  not  any 
the  less  in  this  case  owing  to  the  client  being  my  own  wife.  One  of  the  banks,  it 
seems  to  me  the  Merchants  Bank,  holds  some  of  these  bonds,  and  they  attended  the 
legislature  in  Winnipeg  and  opposed  the  present  Act.  However,  it  was  forced  through 
in  spite  of  opposition,  and  it  seems  to  me  our  only  hope  is  to  have  it  disallowed  at 
headquarters. 

I  could  have  written  to  our  own  member,  William  Ross,  to  see  the  minister,  but 
this  transaction  being  of  a  quasi  legal  nature,  I  have  seen  fit  to  presume  upon  my 
friendship  for  you  to  trespass  upon  your  time.  This  class  of  legislation  (otherwise 
highway  robbery)  should  be  stopped  by  any  or  all  means,  as  it  is  a  menace  to  public 
confidence  in  the  security  of  municipal  bonds,  and  should  be  contrary  to  public  policy. 
In  Ontario  here  you  will  agree  with  me  that  municipal  bonds  have  been  considered  an 
excellent  security.  In  parts  of  the  United  iStates  the  municipal  bonds  are  not  con- 
sidered good  security,  and  it  is  owing  to  legislation  similar  to  what  Manitoba  has 
proposed.  Just  think  of  it— our  $43,000  on  a  first  mortgage  upon  the  town  was 
expended  in  building  a  passenger  bridge  across  the  river  and  in  purchasing  fire  protec- 
tion, both  necessary  and  commendable  expenditures.  Then  come  the  boomsters, 
public  contractors,  railway  men,  &c.,  and  get  up  a  furor,  induce  the  town  to  get  large 
expenditures,  issue  bonds  to  the  contractors,  &c.,  in  payment,  though  the  acceptors  of 
the  bonds  knew  of  our  prior  holdings;  then  the  government  takes  hold  of  ua  and 
says,  "You  must  rate  pro  rata  with  them."  Is  it  any  wonder  we  were  the  one  person 
who  objected  to  the  legislation  in  1889? 

Let  nie  hear  from  you  as  soon  as  you  can  possibly  do  so,  and  I  feel  under  com- 
pliment to  you. 

i    (  T        Yours  truly, 

THEO.  A.  MoGILLIVRAY. 


■  Transmitted  to  Secretarv  of  State  IS  March  IQOJt    '    ;  '  ^*     '     ;. 

Winnipeg,  March  18,  1904. 
Sir  Daniel  Hunter  McMillan, 

Lieute&ant  Governor  of  Manitoba,  """ 

Winnipeg. 

Sir,— I  have  the  honour  to  acknowledge  the  receipt  of  your  communication  for- 
warding a  copy  of  a  petition  of  the  Merchants  Bank  of  Canada  addressed  to  His 
Kxcellency  the  Governor  General  in  Council,  praying  for  the  disallownuce  of  an  Act 
respecting  the  town  of  Emerson  passed  at  the  last  session  of  the  Legislature  of  this 
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province,  and  the  request  of  His  Excellency  to  be  furnished  with  the  obarrvations  of 
your  (lovernment  upon  the  allegations  and  prayer  of  the  said  petition. 

Your  Ministers  have  considered  the  several  allegations  contained  in  the  said  peti- 
tion, and  beg  to  submit  that  the  said  Act  should  not  be  disallowed  by  His  Excellency 
for  the  following  amongst  other  reasons: — 

1.  The  allegations  of  fact  set  forth  in  and  by  the  said  petition  are  not  such  as  call 
for  or  would  justify  His  Excellency  in  Council  in  exercising  the  power  of  disalh  w- 
ance. 

S.  The  said  matters  dealt  with  in  and  by  the  said  Act  are  of  a  merely  local  ov 
private  nature  in  the  province,  and  within  the  exclusive  power  of  the  Legislative 
Assembly  to  enact  under  the  provisions  of  "  The  British  North  America  Act,  1867." 

3.  The  disallowance  of  the  said  Act  would  be  a  direct  usurpation  of  the  well- 
established  doctrine  of  provincial  autonomy. 

4.  The  said  Act  received  the  unanimous  endorsation  of  the  Legislative  Assembly 
after  a  most  careful  consideration  of  its  provisions. 

5.  The  said  Act  does  not  contain  provisions  which  are  open  to  objection  upon 
grounds  of  public  policy,  as  being  calculated  to  affect  injuriously  the  interests  of  the 
Dominion,  or  of  any  particular  portion  thereof,  which  are  essential  characteristics  for 
the  veto  power  to  be  exercised,  and,  being  within  the  power  of  the  Legislature  to  enact, 
it  would  be  an  unwarrantable  and  unjustifiable  act  on  the  part  of  the  Dominion  Execu- 
time  to  disallow  the  said  Act. 

6.  The  said  Act  was  proclaimed  in  force  on  the  12th  day  of  February,  A.D.  1904, 
and  under  it  the  Provincial  Treasurer  has  acquired  more  than  one-half  of  the  deben- 
tures referred  to  in  said  Act,  by  the  payment  of  the  sum  of  $1^*^,000,  and  the  municipal 
election  provided  for  has  also  been  held,  and  there  are  now  a  Mayor  and  Council  of 
the  town  of  Emerson  duly  in  office. 

7.  Certain  holders  of  more  than  one-half  of  the  debentures  referred  in  the  said 
Act  were,  prior  to  the  passage  of  said  Act,  and  now  are,  strongly  in  favour  of  the  pro- 
visions contained  therein,  and  requested  the  Government  to  take  the  condition  of  the 
town  of  Emerson  into  consideration  and  have  the  same  dealt  with  by  the  Legislature 
of  this  province,  and  promptly  after  the  said  Act  was  proclaimed  in  force,  and  without 
solicitation,  took  advantage  of  its  provisions,  as  hereinbefore  mentioned,  and  are  well 
satisfied  with  the  settlement  effected. 

8.  Your  Ministers  are  familiar  with  the  financial  condition  of  the  town  of  Emer- 
son, and  aver  the  fact  that  the  sum  authoried  to  be  advanced  by  the  Government 
under  the  Act  objected  to,  and  to  be  repaid  by  said  town,  as  therein  provided,  is  all 
that  the  said  town  is  able  to  pay  and  can  pay,  and  at  the  same  time  reasonably  supply 
ordinary  municipal  requirements  and  maintain  its  public  schools,  which  are  of  pressing 
necessity. 

9.  Your  Ministers  also  allege  that  at  the  time  of  the  investigation  of,  and  report 
upon,  the  affairs  of  the  town  of  Emerson  in  the  yoar  1889,  the  said  town  was  not 
financially  able  to  pay  to  its  creditors,  as  stated,  the  sum  of  $105,000,  and  submits  that 
the  strongest  proof  of  this  statement  is  the  fact  that  the  Government  was  obliged  to 
pay  regularly  the  interest  on  the  debentures  issued  for  the  said  amount,  pursuant  to 
Chapter  47  of  52  Victoria,  referred  to  in  the  petition.  Up  to  the  date  of  the  passing 
of  the  present  Act  objected  to  the  Government  has  paid  on  that  account  the  sum  of 
$38,611.20.     With  interest  added  the  amount  aggegates  the  sum  of  $52,451.81. 

10.  Your  Ministers  deny  the  accuracy  of  the  statement  contained  in  paragraph  8 
of  the  i)etition  that  since  the  investigation  of  the  affairs  of  the  town  of  Emerson,  as 
aforesaid,  the  said  town  has  greatly  improved  ita  position  and  has  shared  in  the 
general  prosperity  prevailing  in  the  west.  The  fact  is  directly  the  reverse,  as  evidenced 
in  the  marked  reduction  of  the  value  of  assessable  property  of  the  town  between  the 
periods  of  1889  and  the  year  190b.  In  the  year  1889  assessment  was  $360,000;  in  the 
year  1903  the  assessment  was  $227,000,  a  reduction  of  $133,000. 
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11.  In  further  refutation  of  the  eaid  allegation  in  the  petition  that  said  town  of 
Emerson  has  shared  in  the  general  prosperity  of  the  Northwest,  your  Ministers  beli  »re 
that  such  is  not  the  case,  but  on  the  contrary,  up  to  the  time  of  the  passage  of  the  Act 
objected  to  in  the  petition,  the  said  town  was  in  a  dormant  and  unprogressive  condi- 
tion, due  to  the  outstanding  heavy  debt  with  which  it  was  impossible  for  the  said 
town  to  successfully  cope. 

12.  Your  Ministers  desire  to  direct  the  attention  of  His  Excellency  in  Council  to 
the  fact  that  prior  to  the  passage  of  the  Act  objected  to,  reliable  evidence  was  adduced 
that  on  account  of  the  heavy  debt  of  the  town,  the  disposition  of  real  property  therein 
was  practically  at  a  standstill ;  no  money  was  procurable  on  the  security  thereof  at  a 
fair  valuation  and  at  a  reasonable  rate  of  interest;  excessive  insurance  rates  were 
demanded  and,  generally,  the  business  of  the  merchants  and  others  in  the  town  was 
carried  on  under  great  disadvantage,  and  it  was  only  after  the  most  mature  considera- 
tion of  your  Ministers  as  to  the  amount  which  the  town  could  pay  of  the  outstanding 
indebtedness  that  effect  was  given  to  the  provisions  of  the  Act  objected  to. 

13.  Regarding  the  bridge  referred  to  in  section  9  of  the  petition,  your  Ministers 
desire  to  draw  the  attention  of  His  Excellency  in  Council  to  the  provisions  of  section 
22  of  said  Chapter  47  of  52  Victoria,  referred  to  in  the  said  petition,  the  same  being  as 
follows : — 

"  The  railway  and  traffic  swing  bridge  across  the  Red  river  between  the  old  town 
of  Emerson  and  West  Lynn  is  hereby  conveyed  to  Her  Majesty  the  Queen,  as  security 
for  the  liability  assumed  by  the  Government  of  Manitoba  hereunder;  such  bridge  shall 
be  managed  by  the  Provincial  Lands  Commissioner,  and  may  bo  leased  from  year  to 
year  in  the  best  interest  of  the  town,  in  order  to  afford  a  rev<"  .  All  sums  received 
from  said  bridge  shall  be  credited  to  the  said  town  of  Emers'  In  case  the  debt  of 
the  said  town  of  Emerson  to  the  (Government  ever  reaches  tin  sum  of  five  thousand 
dollars,  the  said  bridge  may  be  sold  and  the  proceeds  of  the  sale  thereof  held  by  the 
Provincial  Treasurer  and  applied  in  payment  of  the  said  debt,  and  the  interest  and 
principal  of  the  said  debentures  issued  under  this  Act." 

And  it  was  submitted  that  this  provision  constituted  the  said  bridge  a  security  to 
Her  Majesty  for  the  liability  assumed  by  the  Grovernment,  and  that,  if  sold,  the 
proceeds  were  to  be  applied  in  payment  of  the  said  debt  to  the  Government  and  not 
pro  rata  amongst  the  debenture  holders;  and  further,  that  the  amount  due  the  Govern- 
ment at  the  time  of  the  passage  of  the  Act  objected  to,  with  interest  added,  viz, 
$52,451.81,  was  more  than  the  then  value  of  the  said  bridge,  the  same  having  been 
built  years  ago  and  become  deteriorated  by  non-repair,  so  that  at  the  time  of  the 
passage  of  the  Act  objected  to,  the  said  bridge  did  not,  and  could  not,  constitute  an 
asset  or  security  to  the  outstanding  debenture  holders,  as  alleged  in  the  petition. 

14.  It  is  true  that  the  said  bridge  is  now  used  for  railway  purposes  by  the  Cana- 
dian Northern  Railway  Company,  but  it  is  pointed  out  that  this  was  only  rendered 
possible  by  the  said  Railway  Company  at  their  own  expense,  practically  rebuilding  the 
abutments  for  the  superstructure,  and  making  other  expenditures,  involving  an  outlay 
of  some  thousands  of  dollars,  and,  it  is  submitted,  that  whatever  benefits  should  or 
may  accrue  in  this  respect,  should  enure  to  the  Government  as  being,  as  before  pointed 
out,  primary  or  preferential-  creditors  of  the  town  to  the  extent  of  the  full  value  of  the 
said  bridge  prior  to  the  making  of  such  repairs. 

15.  With  respect  to  the  objection  to  the  provisions  of  section  17  of  the  Act  in 
question,  your  Ministers  desire  to  point  out  that  they  are  merely  a  continuation  of 
the  restrictions  provided  for  by  section  28  of  the  former  Act,  which  was  as  follows : — 

"  28.  It  shall  not  be  lawful  while  this  Act  continues  in  force  for  the  sheriff  or 
bailiff,  or  any  other  officer  to  seize  or  make  any  levy  upon  the  property  of  the  said 
town,  or  of  the  School  Board  for  the  said  district,  nor  shall  any  proceedings  be  taken 
against  the  said  town  or  School  Board  or  the  trustees  of  the  school  district  of  the 
Council  of  the  said  town,  or  against  any  officer  or  employee  of  said  School  Board  or 
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said  Council  for  the  puviwse  of  enforcing,  whether  against  the  property  or  revenues  of 
said  town  or  scaool  district,  claims  for  debts  incurred  by  said  town  or  school  district 
prior  to  the  passing  of  this  Act,  or  for  interest  thereon,  except  so  far  as  this  Act 
provides  for  payment  of  the  same." 

And  the  disallowance  of  the  present  Act  would,  in  any  event,  only  revive  this 
provision,  and  the  Merchants  Bank  of  Canada  and  other  creditors  of  the  town  would 
have  no  greater  rights  to  enforce  payment  of  their  claims  than  they  now  have  under 
the  present  Act. 

16.  Your  Ministers  desire  to  direct  the  attention  of  His  Excellency  in  Council  to 
the  fact  that  debenture  holders,  already  having  availed  themselves  of  the  provisions 
of  the  present  Act,  consist  of  either  persims  residing  in  the  province,  or  representing 
corporations  therein,  who  had  and  have  a  full  knowledge  of  all  the  facts  and 
circumstances  herein  set  forth  as  to  the  financial  positicm  of  the  town  of  Emerson  at 
the  time  of  the  passage  of  the  Act  objected  to. 

17.  On  the  grounds  herein  set  forth,  and  on  the  broad  principles  of  juytico  and 
right,  your  Ministers  strongly  urge  that  His  Excellency  in  Council  will  refuse  to  enter- 
tain the  prayer  contained  in  the  said  petition. 

I  have  the  honour  to  be,  sir. 

Your  obedient  servant, 

D.    H.    McFADDEN. 

Provincial    Secretari/. 


(Approved  16  September,  190^.) 
Depaiitment  of  Justice,  Ottawa,  September  9,  1904. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  Chapter  14  of  the  Acts  of  the  Legis- 
lative Assembly  of  Manitoba,  assented  to  on  8th  February  last,  and  received  by  the 
Secretary  of  State  on  25th  February,  intituled  "  An  Act  respecting  the  town  of 
Emerson." 

This  Act  recites  in  effect  that  the  town  of  Emerson  is  unable  to  pay  the  interest 
accrued  upon  its  debentures;  that  it  will  not  be  able  to  pay  and  satisfy  the  interest  to 
accrue  in  the  future  or  the  principal  of  the  debentures  upon  maturity,  and  that  a  large 
number  of  the  debenture  holders  are  willing  to  accept  the  settlement  provided  for  in 
the  Act.  The  Act  proceeds  to  authorize  the  government  of  the  province  to  purchase 
the  outstanding  debentures  of  the  town  for  one-third  of  their  face  value,  and  to  give 
the  government  a  preferential  lien  upon  the  town  property  for  these  payments,  which 
are  to  bear  interest  at  four  per  cent.  For  the  interest  already  in  arrears  and  paid  by 
the  government,  amounting  at  the  date  of  the  Act  to  $38,611.26,  the  town  is  to 
transfer  a  bridge  to  the  government,  and  the  claims  of  the  debenture  holders  out- 
standing at  the  time  of  the  maturity  of  the  debentiues  are  to  be  postponed  to  the 
claims  of  the  province. 

The  Merchants  Bank  of  Canada,  who  are  the  holders  of  certain  of  these  deben- 
tures, petitioned  Your  E'^.oellency  in  Council  to  disallow  this  Act  as  unjust  and  as 
being  especially  prejudicial  to  the  interests  of  the  bank  in  view  of  the  circumstances 
set  forth  in  the  petition;  alleging  also  that  the  legislation  is  contrary  to  the  best 
'nterests  of  the  province  and  of  Canada,  and  will  have  the  effect  of  shaking  the  con- 
fidence of  financial  institutions  in  the  securities  of  the  country. 

Another  one  of  the  bondholders  has  also  objected  to  the  Act  upon  similar  grounds. 

The  objections  have  been  communicated  to  the  Government  of  Manitoba,  who 
replied  urging  that  the  statute  affects  matters  of  a  merely  local  or  private  nature  in 
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the  province,  aad  is  within  the  exclusive  authority  of  the  Assembly,  ana  the  local 
government  strongly  urges  Your  Excellency  not  to  exercise  the  power  of  disallowance. 
The  undersigned  entertains  no  doubt  that  the  Act  is  within  the  authority  of  the 
legislature,  and  whatever  views  Your  Excellency's  Government  may  entertain  as  to 
the  propriety  of  legislation  intended  to  reduce  or  affect  the  obligation  of  a  munici- 
pality to  its  debenture  holders,  such  view  cannot  in  the  opinion  of  the  undersigned 
either  consistently  with  the  constitution  or  practice  which  has  hitherto  prevailed  be 
invoked  as  justifying  the  disallowance  of  this  Act.  The  legislation  is  within  the  scope 
of  the  subjects  assigned  exclusively  to  the  provinces.  The  Legislative  Assembly  is  the 
constitutional  judge  of  the  objections  which  are  urged  by  the  petitioi  ;ers,  and  it  if  > 
the  Assembly  which  they  must  look  for  redress  if  any.  For  these  reasons  the  under- 
signed recommends  that  the  power  of  disallowance  be  not  exercised,  and  further  that 
a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  Mani- 
toba and  to  the  Merchants  Bank  of  Canada. 

Humbly  submitted, 

0.  FITZPATEIOK, 

Minister  of  Justice. 


Department  of  Justice,  Ottawa,  October  24,  1904. 


The  Honourable  the  Attorney  General  of  Manitoba, 
Winnipeg,  Man. 

Sir,— -Eeferriug  to  Chapter  7  of  the  Manitoba  Acts  of  1904,  amending  the  County 
Courts  Act,  may  I  ask  you  to  explain  section  1  (a)  for  my  information  in  reporting 
upon  the  validity  of  the  Act.  I  would  like  to  know  how  and  when  the  newly  created 
Southern  Judicial  District  of  Manitoba  was  so  creat'ed,  and  whether  it  corresponds 
territorially  with  the  Southern  Division  of  the  Eastern  Judicial  District?  It  seems  to 
me  that  the  section  is  upon  its  face  ultra  vires,  as  it  is  I  should  suppose  beyond  the 
power  of  the  legislature  to  appoint  a  judge.  I  imagine,  however,  that  there  must  be 
some  explanation  of  the  matter,  and  I  would  be  very  glad  to  hear  from  you  upon  the 
subject  before  submitting  report.  • 

I  have  the  horour  to  be,  sir,  -  .      ' 

-.  -:'■:  •,,'•'  Your  obedient  servant,      >     '     • 

.     .;       :  .-      ;  E.  L.  NEWCOMBE, 

'  '  "■  Deputy  Minister  of  Justice. 


"      .  Winnipeg,  November  2nd,  1904. 

E  L.  Newcombe,  Esq.,  '    . 

Deputy  Minister  of  Justice,  ,         ^  .,     '      .,,  .  .  ,,. 

Ottawa,  Ont. 

Sjr^ — I  have  the  honour  to  acknowledge  receipt  of  your  letter  of  the  24th  October, 
inquiring  as  to  section  1  (a)  of  Chapter  7  of  the  Manitoba  Statutes  of  1904.  The 
proposed  new  Southern  Judicial  District  of  A'anitoba  was  provided  for  by  Chapter  56 
of  the  Statutes  of  1904,  and  also  by  certain  amendments  to  the  County  Courts  Act, 
King's  Bench  Act,  Surrogate  Courts  Act,  &c.,  necessitated  by  the  creation  of  such  new 
Judicial  District,  and  Chaptc-a  41  and  55  relating  to  such  new  judicial  district  have 
been  brought  into  force  by  proclamation,  but  the  other  statutes  referred  to  have  not 
yet  been  proclaimed  in  force,  as  the  buildings  have  not  yet  been  completed.  Aa  to 
Section  1  of  Chapter  7,  it  was  considered  necessary  to  make  this  provision  so  that 
w^'en  all  the  Acts  are  proclaimed  there  would  bo  a  judge  with  jurisdiction  throughout 
the  newly  created  Southern  Judicial  District,  and  the  authorities  relied  upon  for  this 
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t  ii^^a.   Tn  r«  the  County  Courts  of  British  Columbia,  21,  Supreme  Court 
Zo^ts  M6  and  C^^^^^^^^^^  Statutes  of  1891.  It  s^ms  to  me  af^r 

I  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

GEORGE  PATTERSON, 

Deputy  Attorney  Oeneral. 

(Approved  16  Novemler,  1904.) 
Department  op  Justice,  Ottawa,  29th  October,  1904. 
To  His  Excellency  the  Governor  General  in  Council: 

Th«  undersiimed  has  the  honour  to  submit  his  report  on  the  statutes  of  the  several 
prova^nt  prrafthe'la^^  session  of  thejegislatures  ther^f  (1904),  as  follows:- 

Malitoba;  I  and  4  Edw.;a  VU;   received  by  the  Secretary  of  State  on  25th 
^*"Stert  intituled  "An  Act  to  amend  '  The  County  Courts  Act,'"  is  reserved 

Bv  ?hL  Tc^  a  cCany  is  incorporated  for  the  purposes  apparently  of  carrying 
on  theVusTnet  o^aTilding,  loan  and  investment  society  and  to  borrow  and  receive 

"""X'tCtrand  21  provide   that   the   company    may    appoint   ngencies  or  local 

"""^^ThT'indersigned  does  not,  however,  on  account  of  this  objection  recommend  dis- 

allow?norTTeTueBtion  is  one  which  if  necessary  may  ^^ ^^'T^^^'l^llZtt 

'Cundersiglied  recommends  that  the  remaining  statutes  of  Manitoba  be  left  to 

such  operation  as  they  may  have.  ^»  #  #  *  * 

The*  undcrsi*gned  recommends  that  a  copy  of  this  report,  if  approved,  so  far  an 
it  reScVto  eacnrovince.  shall  be  communicated  to  the  Lieutenant  Governor  of  the 

P"*"""^"-  ;     .;        '  '       Humbly  submitted, 

0.  FITZPATRICK, 
'  Minister  of  Justice. 
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(Approved  IS  November,  1905.) 
'      ,r       Department  OK  Justice,  Ottawa,  November  1, 1905.       r 

To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
Manito'ba,  passed  in  the  fourth  and  fifth  years  of  His  Majesty's  reign,  1905,  and 
received  by  the  Secretary  of  State  for  Canada  on  9th  February  last. 

These  Acts  may,  in  the  opinion  of  the  undersigned,  be  left  to  such  operation  as 
they  may  have,  with  the  exception  of  the  following,  as  to  which  special  reports  will  be 

made: — 

Chapter  48,  intituled :  "  An  Act  respecting  Manitoba  land  surveyors." 

Chapter  54,  intituled :  "  An  Act  to  incorjwrate  '  The  Assiniboine  Fire  Insurance 

Con  pany '." 

Chapter  60,  intituled:  "An  Act  to  incorporate  '  The  Manitoba  Investment  Agency, 

Limited ',"  and 

Chapter  73,  intituled :  "  An  Act  to  incorporate  '  The  Winnipeg  Fire  Assurance 

Company '." 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Manitoba,  for  the  information  of  his  govern- 
ment. 

-V    -  .;,.  :'  ■     :"':'■'     .  ;   '        ■■■■-■-    Humbly  submitted, 

C.  FITZPATRICK, 

'  "\         "  Minister  of  Justice. 


*  (Approved  IS  November,  1905)  ^  ' .  ■ 

*,•.-'■■.■■  ■■'  ■' 

Department  of  Justice,  Ottawa,  November  1,  1905.  >■  -  - 
To  His  Excellency  the  Oovemor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  by  lOhapter  54  of  the  Statutes  of 
Manitoba,  1905,  intituled:  "An  Act  to  incorporate  "The  Assiniboine  Fire  Assurance 
Company'";  «nd  Chapter  73  of  the  Manitoba  'Statutes  for  the  s'ame  year,  intituled: 
"An  Act  to  incorporate  'The  Winnipeg  Fire  Assurance  Company',"  companies 
are  incorporated  with  power  to  make  and  effect  contracts  of  insurance  with  any  person 
or  persons,  body  politic  or  corporate,  against  any  loss  or  damage  by  fire  or  lightning 
to  any  houses,  stores  or  other  buildings  whatsoever,  and  on  any  shipping  or  vessels 
whatsoever,  or  whithersoever  proceeding  against  loss  or  damage  by  fire,  &c.  The  Acts 
contain  no  provision  limiting  the  business  of  the  companies  to  the  province  of  Mani- 
toba. The  powers  of  the  companies  a;  -  defined  in  general  terms,  so  that  the  Acts  read 
ns  if  an  unlimited  power  to  do  business  (vere  conferred  in  respect  of  the  kinds  of  busi- 
ness defined  as  within  the  scope  of  the  companies'  iwwers. 

Inasmuch  as  it  is  incompetent  to  a  provincial  legislature  to  incorjwrate  a  company 
except  for  provincial  purposes,  or  with  power  to  carry  on  its  business  in  other  provinces, 
the  undersigned  considers  that  tnese  Acts  siiould  be  amended  so  as  to  expressly 
limit  the  business  of  the  companies  to  the  province  of  Manitoba,  and  he  recommends 
that  an  inquiry  be  made  of  the  Lieutenant  Governor  to  ascertain  whether  his  govern- 
ment will  promote  and  have  enacted  such  amendment  within  the  time  limited  for 
disallowance. 

Humbly  submitted, 

.0.  FITZPATRIOK, 
;  Minister  of  Justice^ 


1905 
(Approved  13  November,  1905) 

Dkpaktmknt  of  .Ti  stick,  Ottawa.  November  1,  1905. 
To  Hi«  Excellency  the  Governor  General  in  Council:  ..,*.»* 

The  undersigned  has  the  honour  to  report  that  by  Chapter  60   of   the   Acts   of 
ManitobB,  1905,  intituled  t  ■    i.,^  '  •> 

■•  An  Art  to  incorporate  '  The  Manitoba  Inveattnent   Ageney,  Ltmtted, 

a  contpan.  i»  ineorpora.ed  «i.h  powet  to  ^^"l^-^l'tZl^^ ::^  «t:t 
p„rsonal  ptopett,  of  every  de»rj^t,.n  m  Man "ob  jr  el«.bere.^^  ^   J^  ^^^^^^ 

intere,,  '>«'Z' ^^.^'^^'::;^^:ZiZri:r,:6  re.,  and  ,».,»n.,  property,  fully 
^o^  ;Sr,»iirf.::uf  fe^o.pany  »  tbo  -^-'^  «•-;-  ZI^IZ 
Z  ,rd/rrL:X  Id'oVo'ttrrbo^M T;n:°far»  fnd  .^pro™  tbe  aaid 
■-nbt  po™  are  Plainly  in  ex»,,  of  an,  ^.bin^*-^^^^ 

l:;^*:",;:  rLX  "*.-*  S  :y»»t.V-'- '"""°™  -'  ■""'  - 

'"*i,":1,,tYeT.;Vr  irt:.*  trSrr„-  reeo^nend  the  <H»,,„w.nee 

of  ,1  A«  ti«:  ».i^fac«y  a-™--':  °i;;:';,i  r ; trsr  Xalw."'; 

toba  that  prope.  amendment,  ».U  *«  ■»'«  r'7'»JS™,,5  „,e  undersigned  rccom- 
Z^::'Z:Zt1rTZ'\S^:^i^'^o  .-.ain  whether  ™eh 
.„endn.en,a  ..1,  be  n,ade  within  the  --J;-"-J;,,,^^^ 

C.  FlTZPATRICfK, 

Minister  of  Justice. 

(Approved  11  November,  1905) 
Bkpartmknt  OF  .TrsTKE,  Ottawa,  10th  November,  1905.      . 

To  His  Excellency  the  Governor  General  in  Council:  ,    u     o.  /,'       f 

The  undersigned  has  had   undc.  consideration   Chapter  48  of  the  Statutes  of 
Manitoba,  1905,  intituled  ^^ 

"  An  Act  respecting  Manitoba  Land  Surveyors. 

^?7hi^rt:  nnde'r  a  K»»''' »' - '-t:?  rK^rthrtowingly  and  «i.ful„ 

Section  62  provide,  a  l""'»"     "»"'","'  j*,'^  „„„  „r  monument  placed  by  any 

defaces,  alters  or  remove,  any  mound,  or  )"™  "»"■  P°"  °      „^^,  ,he  provieion,  of 

Manitoba  >""\'"7'";  " '^Tat^ Zi.?ili "    r.n"i  of  »ny'to.n,hip  o, 

reporrhars^f  ^}^::%r:s:JT'sz^  ^::i™ «"-  - 

„ot  become  7r»"''«i""*f^f, /*„","  t'rDomfnion  Land,  Act  direct,  that  in 
S:::;ir;Z'i^ri:^n'°:.,d''s!:v:;l'*aU  rem„v.  t,.  m.rU.  ,.  origma,  .u„e.v. 
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and   erect  ne;v   ones  elsewhere,   and   that  this  section  would   apparently   become   an 
offence  under  the  provincial  Act. 

Doubtlese  it  was  not  really  intended  by  this  Act  to  affect  Dominion  land  surveyors 
in  the  survey  of  Dominion  lands,  but  the  Act  may  be,  according  to  its  letter,  con- 
strued otherwise,  and  the  undersigned  therefore  considers  that  the  Act  ought  to  be 
amended  eo  as  to  make  it  clear  that  it  is  not  to  affect  Dominion  land  surveyors  in  the 
execution  of  their  duties  under  the  Dominion  Lands  Act. 

The  undersigned  recommends,  therefore,  that  the  attention  of  the  Provincial 
Government  be  called  to  the  matter,  and  that  the  Lieutenant  CJovernor  be  requested 
to  inform  Your  Excellency's  Government  whether  the  suggested  amendment  will  be 
made  within  the  time  limited  for  disallowance.  ;     ,  -    ,, 

Humbly    submitted. 

C.  FITZPATRICK, 
...!-    ■  .    ';  .V'-         '  Minister   of  Justice. 

Transmitted  to  the  Secretary  of  State  by  the  Lieutenant  Governor  11  December,  1905 

Government  House,  Winnipeg,  December  1,  1905. 

The  Honourable  the  Provincial  Secretary, 
Winnipeg. 
Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  communication  for- 
warding n  letter  from  the  Lieutenant  Governor  transmitting  copy  of  a  report  of  the 
Minister  of  Justice  upon  Chapter  48  of  the  Statutes  of  1905,  entitled  "An  Act 
respecting  Manitoba  land  surveyore,"  and  beg  that  you  will  communicate  to  His 
Honour  the  decision  of  the  government  of  this  province  to  make  such  amendments  to 
the  Act  referred  to  as  will  meet  the  objections  urged  thereto  in  the  report  of  the 
Minister  of  Justice,  and  that  such  amendments  will  be  introduced  at  the  next  session 
of  the  legislature. 

I  have  the  honour  to  be,  sir, 

Youi    obedient    servant, 
,^i?  ;      s  GEO.    PATTERSON, 

Deputy    Attorney    General. 


I 


Transmitted  to  the  Secretary  of  State  by  the  Lieutenant  Governor  11  December,  1905 

GovEKNMENT  HousE,  WINNIPEG,  December  7th,  1905. 
The  Honourable, 

The  Provincial  Secretary, 
Winnipeg. 
Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  copies  of  reports  of  the 
Minister  of  Justice  upon  Chapters  54,  73  and  60  of  the  Acts  of  the  Province  for  the 
year  1905,  sent  to  you  by  the  lieutenant  governor  and  forwarded  to  this  department, 
and  I  am  instructed  to  inform  you  in  reply,  that  the  several  companies  incorporated 
by  the  Acts  referred  to,  have  been  furnished  with  copies  of  the  reports  and  informed 
that  it  will  be  necessary  for  them»to  apply  to  the  legislature  at  its  next  session  for 
such  amendments  to  their  Acts  of  Incorporation  as  will  meet  the  objections  set  forth 
in  the  reports  of  the  Minister  of  Justice,  and  that  in  case  they  fail  to  do  so,  the 
several  Acts  will  be  disallowed.  The  respective  companies  will  have  to  apply  for 
such  amendments  by  private  bills  and  pay  the  necessary  fees,  and  if  they  do  so,  the 
Government  of  Manitoba  will  in  every  way  facilitate  the  passage  of  such  amendments. 

I  have  the  honour  to  be,  sir, 

Your   obedient  servant, 
1  r  GEO.  P.A.TTERSON, 

Deputy  Attorney  General. 
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(Approved  23  Decemler,  1905.) 
Depautment  of  Justice,  Ottawa,  16th  December.  1905. 
r.  ilU  Excellency  the  Oovernor  General  in  Council: 

"'    T  e'  ;!  LI  ^eferrea  to  the  ^^^^^^^f^ ^^f^t^ ^Z'^X::::- 
evnor  of  Manitoba,  dated  11th  '^^^'^^'ll^^X^^^  by  the  provincial 

ment  of  the  Attorney  General,  fo^^^^^f ;;  *f  ii  and  73  of  the  Acts  of  Manitoba, 
secretary,  in  ^vhich,  referring  to  P«P*^™  .J^^^^^.Jed  by  theee  Acts  have  been 
1906,  it  i3  stated  that  the  several  ^^^  ^.^XTd  ,PP'-oved  by  Your  Excellency 
fxu-nished  with  copi^  of  the  reports  ^.^.^^  "^^^^^"^1; '^  be  necessary  for  them  to 
in  Council  on  13th  November  last^  ""f  ."^f^^f ,th  an  endmente  to  these  Acta  as  will 
apply  to  the  legielature  at  ite  next  session  foi  euch  ^^'^  .   ^^^   ^^^  ^i^^f  in  case 

Zl  the  abjections  set  forth  m  the  ^^id/^J^^^^j^^Vd  The  Deputy  Attorney  General 
they  fail  to  do  so.  the  several  Acts  ^-^,^^^^'  ^f  ^;;^^-f„''ueh  ImJndmente  by  private 
adds  that  the  reepective  --f  "'^J^  .^^;V do  'o  he  Government  of  Manitoba  will 
bills  and  pay  the  necef^sary  fece.  and  if  they  clo  eo  tne 

in  every  way  facilitate  the  P"«««*'^';  ^  ^"^^^^^or  the  d  8allowance  of  these  Acts  will 
The  undersigned  observes  that  the  '"'^^J^'J^^^^^^Y.^t  Your  Excellency's 
expire  on  9th  February  next,  and  it  ^f  ;«Xt?;v  aL«  from  the  Government 
Government  should  receive  definite  and  «^  f^^^^y^^ers^vill  be  made.  The  com- 
of  Manitoba  before  that  date  that  the  necessary  amen^Jments  ^^.^  ^^  ^^^^^^  ^^ 

rfaf  rLt.  "^ZSr^l.^^^^^  seem  to  be  thereby  left  to  the 
-°^S"u:StTconsiders,  therefore^^^^^^  -*  .^e 

rW^J::i^rt:;=rVS=^=^  ^iU  be  made  at 

the  next  ensuing  session.  A„f„  „f  ion's   resnecting  Manitoba  land  sur- 

As  to  Chapter  48  of  the  ^^^^f^^,  fC/J'^/J^^^  to  make  such 

veyors,  the  undersigned  observes  that  tl.e  lo^^^l/^^^^^^^^^^^      ,f  ^he  undersigned,  and 
amendments  as  will  meet  the  "^if^^i*^,^;  ^^^f^^:^^^^  of  the  legislature.    In 

that  such  amendments  will  be  ^^trod^ced  at  the  ^^^  Excellency  to  take  any 

these  circumstances  the  undersigned  does  not   aavise 
further  steps  with  regard  to  this  Act. 

Humbly  Submitted, 
,  -r„       '  C.  FITZPATRICK, 

.    -  V',   .         .    '  '  :  '  Minister  of  Justice. 


Winnipeg,  Man.,  December  15,  1905. 


The  Honourable  _  '  < 

The  Minister  of  Justice, 

Ottawa,  Ont. 

Be  Maniioia  Land  purveyors   Act.         v        .. 

Sm-I  have  the  honour  to  submit  herewith  for  your  consideration  draft  of  an  Act 

*^  "^:^^^:^^  Act  will  answer  the  requirements  set  forth  in 

your  report  to  council  of  the  10th  November  last 

'  I  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

GEORGE  PATTERSON, 

Deputy  Attorney  General. 
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An  Act  to  amend  "  The  Land  Surveyors'  Act." 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative  Assembly  of 
Manitoba  enacts  as  follows: — 

1.  Section  35  of  the  Land  Surveyors'  Act  being  chapter  48  of  the  Statutes  of 
Manitoba  enacted  at  the  session  held  in  the  fourth  and  fifth  year  of  His  Majeat.!/ 
King  Edward  the  Seventh,  is  hereby  amended  by  inserting  the  Words  "other  than 
Dominion  Lands  "  immediately  after  the  word  "  lands  "  in  the  first  line  thereof. 

2.  Section  62  of  the  said  Act  is  hereby  amended  by  inserting  the  words  "  or 
Dominion  Land  Surveyors"  immediately  after  the  word  "surveyors"  in  the  seven- 
teenth line  thereof. 

3.  This  Act  shall  come  into  force  on  the  day  it  is  assented  to. 


I 


.  ''  Department  of  Justice,  Ottawa,  December  20th,  1905. 

Geo.  Patterson,  Esq.,  » 

Deputy  Attorney  General,  '-  ■     •  ?;      4 

Winnipeg,  Man. 


:■■.  f 


Re  Manitoba  Land  Surveyors'  Act. 


bS' ■''I'l  - 


Sir,— Replying  to  your  letter  of  the  15th  inst.,  I  beg  to  say  that  I  have  examined 
the  draft  of  the  proposed  Act  to  amend  "  The  Land  Surveyors'  Act "  which  you  have 
sent  me.  I  am  of  the  opinion  that  it  removes  the  objecL.as  taken  to  this  Act  in  my 
report  of  November  10th  last. 

Yours  truly, 

C.  FITZPATKICK. 


I 


Winnipeg,  Canada,  December  20th,  1905.   '  '" 
The  Hon.  the  Minister  of  Justice,      ,         > 
Parliament  Buildings, 
Ottawa,  Ont. 

Dear  Sir,— The  Attorney  General  of  Manitoba  has  forwarded  us  a  copy  of  your 
report  on  Chap.  60  passed  at  the  last  session  of  the  Legislature  of  Manitoba,  being  an 
Act  to  incorporate  the  Manitoba  Investment  Agency  Company.  We  are  the  solicitors 
for  the  company,  and  the  matter  was  referred  to  us  for  attention.  We  have  seen  the 
Attorney  General  and  arranged  with  him  to  procure  an  amendment  at  the  next  ses- 
sion, if  the  same  is  necessary.  We,  however,  would  respectfully  request  your  recon- 
sideration of  this  matter,  as  we  submit  that  the  Act  has  in  no  way  trespassed  upon 
the  jurisdiction  of  the  Dominion  parliament. 

We  draw  your  attention  to  the  fact  that  this  company  is  a  stock  company,  and 
the  authority  to  do  business  outside  the  province  was  intentionally  inserted,  so  that 
no  question  might  arise  between  the  shareholders  and  the  directors  for  carrying  on 
business  outside  the  province.  We  venture  to  submit  that  it  is  not  necessary  in  the 
incorporation  of  a  company  by  a  provincial  legislature  to  state  that  its  business  is 
limited  to  the  particular  province;  that  it  would  be  inexpedient  to  do  so,  and  might 
prevent  it  in  obtaining  power  to  do  bueiness  outside  the  province  of  incorporation. 
The  express  power  to  acquire  property  and  do  business  outside  the  province  is  a  matter 
which  more  particularly  affects  its  shareholders,  unless  the  Act  provided  for  doing 
business  outside  of  the  province  of  Monitoba  the  point  might  be  taken  that  the 
company  had  no  such  power,  and  that  it  could  not  obtain  a  license  for  foreign  busi- 
ness, under  any  foreign  corporation  Act,  as  original  Act  did  not  provide  for  same.  A.s 
a  matter  of  fact,  provincial  companies,  whether  authorized  or  not  to  deal  outside  their 
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home  jurisdiction,  obtain  licenses  under  the  foreign  corporation  Act,  and  while  the 
point  we  take  has,  we  believe,  never  been  determined  upon,  yet  we  submit  that  it  is  a 
perfect  legitimate  view  to  bear  in  mind  when  drafting  a  provincial  Act,  and  one  that 
does  not  necessarily  invoke  the  powers  of  disallowance.  If  the  company  has  powers 
which  affect  matters  within  the  exclusive  jurisdiction  of  the  Dominion,  or  powers  are 
inadvertently  given,  which  would  lead  to  a  conflict  of  such  jurisdiction;  then  of 
course  the  Act  of  Incorporation  should  be  disallowed. 

We  have  the  authority  of  the  Attorney  General  of  Mantioba,  to  say  that  he  does 
not  see  the  necessity  for  the  disallowance  of  this  Act,  or  that  it  in  any  way  infringer 
upon  the  jurisdiction  of  the  Dominion  Parliament. 

We  trust  that  you  will  be  able  to  take  this  matter  under  your  favourable  con- 
sideration, and  be  able  to  reconsider  your  report.  As  we  intimated,  we  of  course  will 
submit,  and  procure  any  amendment,  that  may  be  deemed  necessary  at  the  next  ses- 
sion of  the  legislature.  If  on  reconsideration  you  still  think  it  is  necessary  to  amend 
the  Act,  we  shall  be  pleased  to  know  exactly  what  words  you  wish  struck  out.  We 
presume  it  is  simply  the  words  "  or  elsewhere  "  in  the  3rd  line  of  the  11th  section. 

Yours  truly, 

ROBINSON  &  HULL. 


Hon.  C.  i"iTZPATRiCK, 

Minister  of  Justice, 
Ottawa,  Ont. 


Winnipeg,  Canada,  Decembei  20,  1905. 


Re  Winnipeg  Fire  Assurance  Company,  Chapter  23,  Statutes  of  Manitoba,  1905 

Dear  Sir, — We  inclose  herewith  a  copy  of  a  letter  which  we,  as  solicitors  for  the 
above  company,  received  a  few  days  ago  from  the  Deputy  Attorney  General  of  the 
province  of  Manitoba,  together  with  a  copy  of  the  report  therein  referred  to. 

We  have  been  instructed  by  our  clients  to  point  out  that  the  possible  construction 
suggested  in  your  report  never  occurred  'o  the  company  and  that  they  always  under- 
stood that  the  charter  obtained  from  the  Legislature  of  the  province  of  Manitoba 
merely  authorized  the  company  to  do  business  within  this  province.  In  support  of 
this  may  be  pointed  out  the  fact  that  the  comvj.v.y,  immediately  upon  the  completion 
of  their  organization,  took  out  a  license  in  the  ti'?n  Northwest  Territories,  of  Canada, 
without  ever  suggesting  or  claiming  that  the  Manitoba  charter  conferred  on  the 
company  any  powers  outside  of  Manitoba. 

It  ecoms  to  us  that  it  would  be  utter  folly  for  this  company  or  any  other,  even 
were  its  charter  to  remain  unchanged,  to  contend  thpt  the  enactment  of  the  Legisla- 
ture of  Manitoba  would  confer  on  the  company  any  power  to  do  business  outside  of 
the  province  of  Manitoba.  It  seems  to  us,  the  company  assuming  to  open  up  for 
busi.iess  outside  of  the  jurisdiction  in  which  they  were  incorporated,  would  immedi- 
ately run  foul  of  the  reciuirements  of  such  other  jurisdiction  with  regard  to  licensing 
of  foreign  corporations. 

In  short,  while  we  admit  that  it  would  have  been  quite  proper  to  expressly  restrict 
the  company's  operations  to  the  province  of  Manitoba,  yet  it  seems  to  us  that  no 
person  or  corporation  could  be  prejudiced  by  the  charter  remaining  as  it  is. 

A  perusal  of  some  of  the  more  recent  private  Acts  enacted  by  the  Legislature  of 
the  province  of  Manitoba,  discloses  the  fact  that  A<ts  identical  with  the  one  incor- 
porating our  company  have  been  allowed  to  go  unchallenged,  and  it  does  not  appear 
that  any  person  has  in  any  way  been  prejudiced.  In  this  connection  we  would  refer 
you  to  the  following: — 

1.  Occidental  Fire  Insurance  Company  Act,  page  49,  Manitoba  Statutes  of  1902, 
being  chapter  ©6,  1  and  2  Edward  VII.,  sec.  12. 
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2.  Wcetern  Farmers'  Live  Stock  Ineurance  Company,  page  67,  Statutes  of  1900, 
being  chapter  77,  63  and  64  Victoria. 

3.  Central  Canada  Fire  Insurance  Company,  Statutes  of  18&8  at  page  11,  being 
chapter  54,  of  61  Victoria,  eec.  12. 

4.  Winnipeg  General  Trust  Company,  Statutes  of  1898,  page  68,  being  chapter 
58  of  62-3  Victoria,  eec.  20. 

5.  Manitoba  Insurance  Association,  Statutes  of  1889,  on  page  26,  being  62-3 
Victoria,  sec.  3. 

The  writer  feels  quite  positive  that  there  are  numerous  other  Acts  similar  to 
these,  but  the  foregoing  will  be  sufficient  to  indicate  that  there  is  practically  uni- 
formity in  the  wording  of  the  Manitoba  Statutes  in  this  respect,  and  that  the  parties 
who  drafted  the  Winnipeg  Fire  Aes.  Company's  charter  were  but  following  a  well- 
beaten  track. 

Our  clients  have  approached  the  Attorney  General's  Department  here  with  a  view 
of  inducing  the  authorities  to  pass  an  amendment  in  order  to  meet  your  views,  but 
they  have  intimated  their  unwillingness  to  do  this  without  exacting  the  full  limit  of 
fees,  and  they  appear  unwilling  to  accept  any  responsibility  for  the  Act  being  worded 
as  it  is  in  regard  to  the  particular  feature  mentioned  in  your  report.  The  result  is 
that  our  clients,  who  are  a  new  concern  and  struggling  to  do  a  legitimate  business 
would,  if  the  amendment  is  irsieted  upon,  be  put  to  very  considerable  expense  and 
trouble. 

We  shall  feel  greatly  obliged  if  you  would  be  so  kind  as  to  look  into  this  matter 
at  the  earliest  possible  mcnient  and  consider  whether,  in  view  of  all  the  circumstances, 
you  would  not  feel  disposed  to  waive  the  point  raised  by  you.  It  would,  of  course, 
be  very  proper  to  call  the  attention  of  the  law  department  of  the  Manitoba  Govern- 
ment to  the  advisability  of  expressly  limiting  to  the  province  of  Manitoba  the  powers 
granted  to  any  company  incorporated  by  the  Manitoba  Legislature,  and  we  feel 
quite  certain  that  the  Attorney  General's  Department  will  be  careful  in  the  future 
to  see  that  your  views  in^  this  respect  would  be  carried  out. 

We  hope  to  receive  a'  reply  from  you  at  an  early  date,  and  in  any  event  to  receive 
your  assurance  that  our  company's  Act  will  not  bo  disallowed.  If  it  is  impossible 
for  you  to  waive  your  objections  to  the  charter  as  it  stands,  our  clients  would  cer- 
tainly apply  for  an  amendment  at  the  ensuing  session  of  our  legislature,  but  we  trust 
that  this  will  not  be  necessary  in  view  of  our  clients'  position,  which  we  trust  we 
have  indicated  with  sufficient  clearness  in  the  foregoing. 

What  we  have  written  on  behalf  of  the  Winnipeg  Fire  Assurance  Company 
applies  equally  to  the  Act  incorporating  the  Aesiniboine  Fire  Assurance  Company. 

Yours    truly, 

KOTHWELL   &   JOHNSON. 


Messrs.  Rothwell  &  Johnson,  Winnipeg,  December  1,  1905. 

Barristers,  &c.,  j 

Winnipeg,  Man. 
Dear  Sirs, — The  Dominion  Government  has  intimated  to  the  Government  of 
Manitoba  that  Chapter  73,  being  an  Act  to  incorporate  the  Winnipeg  Fire  Assurance 
Company,  will  be  disallowed  unless  amended  at  the  next  session  of  the  legislature  of 
this  province,  on  the  ground  stated  in  the  inclosed  copy  of  the  report  thereon  by  the 
Minister  of  Justice.*    Kindly  ascertain  at  once  whether  the  company  will  apply  for 

•  Report  of  Minister  of  Justice  of  November  1,  1905.    Ante  p. 
such  amendment,  so  that  the  Government  of  Manitoba  may  be  in  a  position  to  make 
a  proper  reply  to  the  communication  received  from  Ottawa. 

I  have  the  honour  to  be,  gentlemen, 

Youi    obedient   servant, 
GEORGE  PATTERSON, 
/  Deputy  Attorney  General. 
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Department  of  JusTict,  Ottawa,  January  3,  1905. 


1' 


Messrs.  RoBFssoN  &  Hull, 
Barristers, 

P.O.  Box  1276,  Winnipp",  Man.  .  /. 

Sirs, — I  am  directed  to  acknowledge  receipt  of  your  letter  of  20th  instant  with 
regard  to  Chapter  60  of  the  Acts  of  Manitoba,  intituled,  "  An  Act  to  incorporate 
*  The  Manitoba  Investment  Agency,  Limited ',"  and  I  am  to  state  that  your  argu- 
ment has  been  fully  considered,  but  the  Minister  entertains  no  doubt  that  in  view  of 
the  powers  incorporated  under  section  11  the  Act  is  vUra  vires,  and  that  the  compHca- 
tionfi  which  may  ensue  from  allowing  it  to  remain  are  so  grave  as  to  require  the 
exercise  of  His  Excellency's  power  of  disallowance,  unless  indeed  satisfactory  assur- 
ance be  furnished  by  the  Lieutenant  Governor  that  the  Act  will  be  amended  at  the 
next  session  of  the  legislature  by  striking  out  all  the  words  which  purport  to  authorize 
the  company  to  do  business  outside  of  Manitoba,  and  limiting  the  exercise  of  the 
powers  granted  to  the  province. 

It  would,  60  far  as  I  see  at  present,  meet  this  requirement  to  strike  out  the  words 
"or  elsewhere"  in  the  third  line  of  section  11,  and  to  strike  out  also  the  first  line 
and  substitute  therefor  the  following:  "The  company  shall  have  and  may  execute 
the  following  powers  within  the  province  of  Manitoba." 

It  is  plain  that  a  provincial  legislature  can  only  incorporate  a  company  for  pro- 
vincial objects,  and  it  has  been  held  by  the  highest  authority  that  the  Dominion  alone 
can  incorporate  a  company  to  do  business  throughout  the  Dominion,  or  in  more  pro- 
vinces than  one.  I  do  not  admit  that  a  company  incorporated  by  a  province  within  the 
limits  of  its  jurisdiction  has  authority  to  carry  on  its  business  in  another  province, 
even  if  licensed  by  that  other  province  so  to  do.  That  is  no  doubt  a  debatable  ques- 
tion, but,  however  it  may  turn,  it  is  certain  that  such  a  company  can  have  no  greater 
capacity  by  reason  of  power  admitted  to  be  conferred  ultra  vires  of  its  constituting 
authority. 

The  Minister  regrets,  therefore,  that  he  could  not  under  any  circumstances 
advise  His  Excellency  to  advise  this  Act  to  stand  unless  properly  r   tended. 

I  observe  that  action  is  becoming  somewhat  urgent  since  the  time  for  disallow- 
ance will  expire  on  9th  proximo. 

I  have  the  honour  to  be,  sirs, 

Your  obedient  servant. 

E.    L.    NEWCOMBE, 

Deputy  Minister  of  Justice. 


Department   of  Justice,  Ottawa,   10th   January,   1W6. 

Re  Winnipeg  Fire  Assurance  Company  and  the  Assiniboine  Fire  Assurance  Company, 

Manitoba  Statutes,  1905 

Messrs.  Rothwell  &  Johnston,  Barristers, 
Winnipeg,  Man. 

Sirs, — Referring  to  your  letter  of  20th  instant,  and  your  telegram  of  this  date, 
the  minister  will  not,  I  think,  in  view  of  all  the  circumstances,  insist  upon  the  dis- 
allowance or  amendment  of  these  particular  Acts,  but  I  think  perhaps  this  is  the 
last  time  when  he  would  be  disposed  to  refrain  from  such  «  recommendation.  The 
fact  is  that  the  Acts  which  you  quote  as  precedents,  or  many  of  them,  were  not 
allowed  to  go,  as  you  say,  unchallenged,  but  the  attention  of  the  Provincial  Govern- 
ment was  called  to  these  Acts  as  not  containing  proper  limiting  words,  and  with  the 
recommendation  that  they  should  be  amended.  I  am  not  satisfied  that  a  provincial 
SIS91— tS 
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company  has  authority  even  under  license  from  another  province  to  carry  on  its 
buflinees  there,  and  I  think  that  all  the  companies  intending  to  do  business  outeide 
of  the  province  should  obtain  Dominion  authority  therefor.  If  thie  is  necessary, 
then  it  is  obvious  that  the  present  practice  of  incorporating  companies  provincially, 
which  by  virtue  of  extra-provincial  licenses,  or  otherwise,  do  buainess  beyond  the 
limits  of  the  province  incorporating  them,  it  is  very  injudicious  and  likely  eome  day 
to  lead  to  a  good  deal  of  confusion  and  hardship.  In  future,  therefore,  I  am  under 
the  impression  that  thie  government  would  not  allow  such  Acta  to  remain.  However, 
inasmuch  as  that  position  has  not  perhaps  been  laid  down  with  sufficient  precision 
to  the  local  authorities,  it  may  be  not  improper  to  allow  these  two  Acts  to  stand  as 
former  ones  to  which  you  refer  have  stood. 

I  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 


Transmitted  to  the  Secretary  of  State  by  the  Lieutenant  Oovernor,  12  January,  1906 

GtovERNMBNT  HousE,  WINNIPEG,  January  9,  1906. 

The  Honourable, 

The  Provincial  Secretary, 
Winnipeg. 

Sir, — I  have  the  honour  to  acknowledge  receipt  of  a  communication  from  His 
Honour  the  Lieutenant  Governor  forwarding  copy  of  a  letter  from  the  Under  Secretary 
of  State  at  Ottawa,  dated  December  30,  1905,  relating  to  chapters  54,  60  and  73 
of  the  Statutes  of  Manitoba,  1905,  and  I  beg  to  say  that  the  different  companies  incor- 
porated by  those  Acts  were  notified  of  the  intention  cf  the  Dominion  Government  to 
disallow  the  Acts  unless  the  amendments  indicated  in  the  former  rejwrts  of  the 
Minister  of  Justice  be  made.  The  Government  of  Manitoba  takes  the  position  that 
it  is  for  the  companies  themselves  to  apply  for  the  necessary  amendments  if  they  wish 
to  avoid  the  penalty  of  disallowance,  as  the  Acts  are  private  Acts,  which  should  be 
petitioned  for  by  the  parties  interested.  Further  correspondence  has  been  had  with 
these  companies,  with  the  result  that  I  have  from  the  solicitors  of  the  Winnipeg  Fire 
Assurance  Company,  incorporated  by  diapter  73,  and  of  the  Manitoba  Investment 
Agency,  Limited,  incorporated  by  chapter  60,  written  assurance  that  those  companies 
will  petition  the  legislature  at  the  next  session  for  the  necessary  amendments,  provided 
they  are  unsuccessful  in  persuading  the  Minister  of  Justice  that  the  Acts  should  not 
be  disallowed.  The  solicitors  for  the  other  company,  the  Assiniboine  Fire  Insurance 
Company,  incorporated  by  chapter  54  referred  to,  have  stated  the  same  thing,  but  hflve 
not  written  any  letter  undertaking  to  apply  for  the  necessary  amendments. 

I  might  add  that  in  the  event  of  the  companies  applying  for  the  necessary  amend- 
ments to  save  disallowance,  the  government  will  facilitate  the  passage  of  same  as  much 
as  possible. 

I  have  the  honour  to  be,  sir. 

Your    obedient    servant, 


COLIN   H. 


CAMPBELL, 

Attorney    General. 


m0 


WiKKiPF.G,    January   18,   1906. 


The  Hmi.  Deputy  Minister  of  Justice.  ■     .-.^; 

Ottawa,  Ont.  '      .  Aa««r. 

,,.„  ,_.e  Winuipe.  rire  Wanee  C.p..  a,.  A...o.e  ..e  As. 

-^:r  ^lii^r  4^r  o/ 5^^^  -- - :-  -r /z^^a^^s 

reasonable  attitude  taken  by  you  ^"^IdTn  "our  letter  with  reference  to  the  powers 
by  them.  We  note  the  remarks  <-"*""^f;^i  "  ^^^^^^^^  ^.h  the  importanee  of  the  points 
of  provincial  companies,  and  are  ««";";^^  l^n  fvery  critical  one.  more  especially  ». 
raised  by  you.    The  situation  :s  m  our  OP^^^-^J      Q.^eral  in  this  province,  and 

federal  and  provincial  authorities.        -,     ••-.     .u     .^     -  ^^         .       ,        , 

Yours   truly, 
I.  ...     KOTHWELL   &   JOHNSON. 


Winnipeg.    Canad.v   January   29,   1906. 


Deputy  Minister  of  Justice, 
Ottawa,  Ont. 


T-.i-?: 


'h 


Re 


"Maniiola  Investment  Agency,"  Chap.  60. 


We  wrote  the  inclosed  <^«PVI*'l°!Jo^^?   The  w^^^^e^.  not  having  received  an  answer 

to  "The  Deputy  Minister  of  th«  I"^!"°;;„^  ^^^^kTng  that  the  letter  had  been  addressed 
directed  the  telegram  of  the  16th  to  be  sent  tmng  ^^^^    ^^^   ^^^^^^^        j 

to  your  department.    He  --  ^^^^^l'^  Jt^J.^  rush  of  letters  with  the  office-boy, 
concluded  that  some  mistake  had  ^^'^Pf  "J  !"j^  ^^^t.,  and  unfortunately  it  was  agam 
and  sent  the  inclosed  copy  telegram  of  the  l.th  inst., 
sent  to  the  Minister  of  the  Jntenor^  ^„,,„d^ent  proposed  was  to  the  same  effect  as  in 

In  the  telegram  of  the  ITth,  me  an  purpose  of  the  telegram, 

the  letter  of  the  8th.  ^ut  made  f .or  ^^^^^^^^^  f^/Z^heen  given  in  the  matter.  Would 
We  very  much  regret  the  extra  tTO"^l^  f""  ^J  ^^  ^.^  ^^^^^^  ,f  ^,,her- 

you  kindly  telegraph  us  as  «-- /.^TSegr  m  If  the  iT^th  is  Batisfactory  to  you?" 
amendments  in  our  letter  of  ^^/.^^^J^^al  of  correspondence  with  Kothwell  fr 
We  understand  that  yo^,^*^«  ^"If^i^rVthe  ^inniP^g  Fire  Insurance  Company 
Johnston,  barristers,  of  this  city,  'f J^^^L^^^^ftn  wW  made  the  point  that  it 

and  the  Assiniboine  Fi'%I";7,^„^^,\!^tusiS  of  the  company  should  be  confined  to 

^-ri^riSLe.  -^u  .n  .e  your^^ar  ^;^:: ^^^ 

7:t:t:^^^r^^^^  ........  ...  and  the 

LeTasTr^iftrrceTain^^^^^^^^^ 

Tuesday. 

We    remain,    yours   very    truly. 


i!    'S 


ROBINSON    &   HULL. 
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Deputy  Minister  of  the  Interior, 
Ottawa,  Ont. 


MANITOBA 

(Copy  Letter) 


Winnipeg,   January   8,    1306. 


Re  "Manitoba  Investment  Agency,"  Chap.  60,  Act  of  Manitoba. 

Dear  Sib,— We  beg  to  thank  you  for  yours  of  the  3rd  inst.  We  have  undertaken 
with  the  Attorney  General  here  to  amend  this  Act,  if  required  by  the  Minister  of  Jus- 
tice, and  we  beg  to  confirm  the  undertaking  that  we  gave  in  our  letter  of  the  20th  ult. 
to  the  Minister  of  Justice  to  the  same  effect. 

With  all  due  deference,  we  are  unable  to  wholly  agree  with  the  third  paragraph  of 
your  letter,  at  the  same  time,  we  feel  that  no  good  puriwse  would  be  served  by  presum- 
ing to  enter  into  a  discussion  on  the  subject.  We,  however,  wish  there  s'^uld  be  no 
words  in  the  Act  which  restrict  its  oijerations  to  the  Province  o*  '  duitoba,  and, 
therefore,  we  suggest  that  there  should  be  the  following  amendr  „d  to  section  IT, 
viz. :  "The  company  shall  have,  and  may  execute  the  following  r  ^rs,  viz. :  To  acquire 
and  hold  any  lands  and  real  and  personal  property  of  every  '  ,.iption,"  and  that  these 
words  be  substituted  for  the  first  and  second  lines  in  section  II,  and  the  words  "of 
every  description  in  Manitoba  or  eLsewhcre,"  in  the  third  line  of  the  said  section. 

The  objects  of  incorporation  are  of  a  provincial  character,  and  we  submit  that  the 
province  can  incorporate  a  company  for  provincial  objects  without  it  being  necessary 
to  state  that  these  objects  are  to  be  exercised  within  the  province. 

We  trust  that  what  we  propose  will  meet  your  objections  to  the  Act.  We  wish  in 
every  way  to  comply  with  your  ruling,  at  the  same  time  we  nmst  ask  you  not  to  go  out 
of  your  way  to  insist  upon  such  an  amendment  as  will  interfere  with  the  powers  of  the 
company  for  doing  business  elsewhere,  leaving  that  question  to  be  dealt  with  when 
they  seek  power  to  do  business  in  other  jurisdictions. 

We  remain,  yours  truly, 

ROBINSON  &  H'ULU 


(Telegram.) 


Winnipeg,  January  17,  1906. 


Minister  of  the  Interior. 

Ottawa,  Ont. 


Letter  eighth  instant,  inadvertently  not  mailed.  Proposed  strike  out  words  "in 
Manitoba  or  elsewhere,"  third  line,  section  eleven,  -and  trust  this  will  be  satisfactory 
to  you,  especially  as  you  gave  siihii^r  co'^sent  in  Winnipeg  and  Assiniboine  Fire 
Insurance  Companies.    Please  auiwev. 

ROBINSON  &  HULL. 


(Telegram.) 


Ottawa,  January  26,  1906. 


Messrs.  Robinson  &  Hull, 
Barristers, 

Winnipeg,  Man. 

Referring  to  your  letter  of  20th  instant,  in  the  circumstances  will  accept  amend- 
ment of  sixteenth  section,  striking  out  v/ords  "  in  Manitoba  or  elsewhere,"  but  must 
have  undertaking  immediately  from  local  government  to  make  this  amendmen*;,  time 
for  disallowance  expiring  ninth  proximo. 

K  L.  NEWCOiJP.E 


;i<-j'  , 


.t  ■•■<  1,-, 


1905 

(Approved  3  f'ehruary,  1906.)        ■  -        .      " 
Dei'artmhnt  of  Justice,  Ottawa,  January  26,  1906. 


m 


To  His  Excellency  the  Oovemor  Oeneral  in  Council: 


;w; 


The  undersigned  referring  to  the  following  statutes  of  the  Logislatu'^  or  Jdanl- 
toba,  1905,  viz.: 

Chapter  54,  intituled :  "  An  Act  to  incorporate  '  The  Assiniboine  Fire  Insurance 
Company ' " ; 

Chaptjr  60,  intituled :  "  An  Act  to  incorporate  '  The  Manitoba  Investment 
Agency,  Limited ' ",  and 

Chapter  73  intituled:  "An  Act  to  incorporate  'The  Winnipeg  Fire  Assurance 
Company ' ",  and 

to  the  order  of  Your  Excellency  in  Council  of  23rd  December  last,  has  had  under  con- 
sideration the  despatch  of  the  Lieutenant  Governor  of  Manitoba  of  12th  instant,  trans- 
mitting letter  of  the  Attorney  General  of  Manitoba,  who  stages  that  his  government 
takes  the  position  that  it  is  for  the  companies  themselves  to  apply  for  the  necessary 
amendments,  that  further  correspondence  has  biK-n  had  with  the  companies,  with  the 
result  that  he  has  from  the  solicitors  of  the  Winnipeg  Fire  Assurance  Company,  and 
the  Manitoba  Investment  Agency,  Limited,  written  assurance  that  these  companies 
will  petition  the  legislature  at  the  next  session  for  the  necessary  amendments  "if  they 
art'  onsuccessful  in  persuading  the  undersigned  that  the  Acts  should  not  be  dis- 
allowed. The  Attorney  General  states  also  that  the  Assiniboine  Fire  Insurance  Com- 
pany has  stated  the  same  thing,  but  have  not  written  any  letter,  undertaking  to  apply 
for  the  necessary  amendment.  He  adds  that  in  the  event  of  the  companies  applying 
for  the  necessary  amendment  the  government  will  facilitate  the  passage  of  the  same 
as  much  as  possible. 

The  Attorney  General  of  Manitoba  having  apparently  referred  the  solicitors  of 
these  companies  to  the  undersigned  in  reprard  to  the  question  of  amendment  or  dis- 
allowance of  these  Acts,  correspondence  h:  -i  been  had.  The  solicitors  of  the  Assini* 
boine  Fire  Insurance  Company  and  the  Winnipeg  Fire  Assurance  Company  state  that 
these  Acta  were  not  intended  to  confer  extra-provincial  powers ;  that  they  were  drafted 
in  this  respect  in  accordance  with  several  other  statutes  of  incorporation,  which  had 
been  allowed  to  remain  in  force  in  Manitoba,  and  that  inasmuch  as  they  had  no  notice 
of  any  objection  at  the  time  of  the  passing  of  the  Acts,  it  is  a  hardship  upon  them  to 
require  the  Acts  now  to  be  amended,  involving  as  it  would  In  view  of  the  attitude  of 
the  Government  of  Manitoba,  payment  of  additional  fees  as  for  private  legislation. 

The  undersigned  is  quite  aware  that  in  a  number  of  cases  provincial  statutes 
incorporating  companies  have  been  allowed  to  remain  in  operation,  and  perhaps 
sometimes  without  comment,  although  the  Acts  confer  powers  in  general  terms  with- 
out express  words  limiting  the  execution  of  these  powers  to  the  province.  He  is  of 
opinion  that  in  any  such  cases  the  courts  must  construe  the  Acts  as  not  intended  to 
confer  powers  beyond  those  which  are  competent  to  the  legislature  to  grant,  and 
although  it  is  desirable  in  all  such  oasts  that  there  should  be  proper  words  of  limitatiou 
in  the  Act,  yet  with  regard  to  these  two  companies  in  the  present  circumstances,  he 
does  not  think  it  necessary  to  insist  upon  amendment. 

The  case  of  the  Manitoba  Investment  Agency,  Limited,  is  still  under  considera- 
tion. 


Humbly  submitted. 


H 


!l 


C.  FITZPATTITOK, 

Mii.iater  of  Justice.. 
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Transmitted  to  the  Secretary  of  State  by  the  Lieutenant  Oovcmor,  31  January,  1908 


The  Honourable  ,   ,,  .,     .^      ,     Winnipeg,  January  30,  1906. 

The  Provincial  Secretary, 
Winnipeg. 
'Sir, — In  further  referonce  to  the  proposed  disallowance  of  Chapter  00  of  the  Stat- 
utes of  Manitoba  for  1905,  intituled :  Au  Act  to  incorporate  the  Manitoba  Investment 
Agency,  Limited,  a  telegram  from  the  Deputy  Minister  of  Justice  at  Ottawa  to 
Messrs.  Robinson  &  Hull,  solicitors  of  the  company,  has  been  shown  to  me,  which 
states  that  the  government  at  Ottawa  will  accept  an  amendment  of  section  II.  of  the 
Act  by  striking  out  the  words  "  in  Manitoba  or  elsewhere  "  from  the  third  line  thereof, 
provided  that  an  undertaking  is  dmmediately  sent  from  the  Government  of  Mani- 
toba that  this  amendment  will  be  made  at  the  present  session.  I  have  therefore  to 
request  that  you  will  inform  His  Honour  the  Li«utenant  Governor  that  his  government 
will  undertake  to  have  that  amendment  made  at  the  present  session,  and  ask  His 
Honour  to  forward  the  undertaking  to  the  proper  quarter  in  Ottawa  so  that  disallow- 
ance of  the  said  Act  may  be  avoided. 

1  have  the  honour  to  be,  sir, 
Your  obedient  servant, 

€OLIN  H.  CAMPBELL, 
',!,'■  Attorney  General. 


(Approved  10  February,  1906) 

Department  of  Justice,  Ottawa,  February  3,  1W6. 

I'o  His  Excellency  i7ie  Governor  General  w  Council: 

The  undersigned,  referring  to  his  report  to  Your  Excellency  of  26th  ultimo,  has 
had  under  consideration  the  despatch  of  the  Lieutenant  Governor  of  Manitoba  of  31st 
ultimo,  inclosing  copy  of  a  letter  from  the  Attorney  General  of  Manitoba  of  30th 
ultimo,  stating  that  his  government  will  undertake  to  liave  the  Act  of  Manitoba,  1905, 
chapter  60,  (intituled  "  Au  Act  to  incorporate  the  Manitoba  Investment  Agency  Com- 
pany," amended  at  the  present  session  of  the  legislature  by  striking  out  the  words  "  in 
Manitoba  or  elsewhere  "  occurring  iu  the  third  line  of  section  eleven. 

The  undersigned,  accepting  this  undertaking,  is  of  the  opinion  that  the  Act  may 
be  left  to  such  operation  as  it  may  have. 

Humbly  submitted, 

C.  FITZPATRICK, 

Ministei  of  Justice. 


The  Honourable  Winnipeg,    February    7,   1906. 

The  Minister  of  Justice, 
Ottawa,  Ont. 

Siu, — I  herewith  inclose  copy  of  a  Bill  to  amend  the  Act,  chapter  60  of  the  Mani- 
toba Statutes  of  1905,  being  an  Act  to  incorporate  "  The  Manitoba  Investment  Agency 
Company,  Limited."  This  Pill  has  passed  its  second  reading  and  is  approved  of  by  the 
Private  Bills  Committee,  hut  before  giving  it  third  ar-l  final  reading,  I  am  instructed 
to  ask  you  if  it  meets  with  your  approval  as  fulfil^ l..g  the  undertaking  given  by  the 
government  of  the  province  to  save  the  original  Act  from  disallowance. 

I  have  the^  honour  to  be,  sir, 
Your  obedient  servant, 

GEORGE  PATTERSON, 
Deputy  Attorney  General. 
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*   "  ThP  Manitoha  Investment  Agency,  Ltmvtea. 

An  Act  to  amend  an  Act  to  ^ncorporat.     Tie  ^«-*^^  incorporated  by 

Wherea.  "  The  Manitoba  Investment  ^M^Stoba  betg  chapter  60.  passed  in  the 

An  Act  of  the  Legislature  o^.*^«  ^57;^,:^^ ^nd  ttit^^^^^  "  An  Act  to  incorporate 

fourth  and  fifth  years  of  His  Majesty^s  reign,  ana  i  ^^^^^^^  ^^^   ^y    ts 

^'T'L°ln  u":'*"':!"  "idtreS,  .^^^^  ^  *>«-«  «»•  *»  -"'' "'° 

Mmtob.  or  el.ewhe,e;  in  to  ''I;"";. ';^™thtag  herein  contained  .Ml  be  deemed 
.      2,  Subieet  .0  *»Jo3Xr.w.T      -P'Wn.  .be  right,  or  power,  conferred 
or  construed  as  in  any  way  taKing  awaj^  r 

on  the  said  company.  .    .    -gggnted  to.  i 

3.  This  Act  shall  come  into  force  the  day  It  IS  assem  ,     . 

::,    ^.    .  :  .   :-:   -  *  -  .  -^     Department  of  Justiok/Ottawa,  February  27, 1906. 

George  Patterson,  Esq..  ,       ■     .  ■ 

Deputy  Attorney  General, 

to"nLpo;ate  the  Manitoba  Investment  Agency,  Limited^     .^  ^  _^^^ 

1  have  the  honour  to  be,  sir,        ,.,,.,     ^,,,, 
Your  obedient  servant,  ,,    ,',,  , 

.,,-.,,,..1.     .'       M  .'  E,  LNEWCOMBE,  ^ 

'^      ■  I?epu<j/  Minister  of  Justtce. 
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*.«■ 
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V  (Approved  S  April,  1907.)        ,    ,  .  .,        -, 

-  ' '        '  Department  of  Justice,  Ottawa,  Decen.ber  17,  1906. 

To  Hv'  Ercellency  the  Oovernor  General  ^-^'>-f'=         _  ^,^  ^^^, 

Th«  under.;gncd  has  ^  ^tba^trirt      «t^^^  ^eaTof  His 

i::;^n -^i^;  i:  ^t  r-r  :S'rS  .a/have.  .biect  to  the  following 

comments*—  inr-nrnorate  "  The  Brandon  Fire  Insurance  Corn- 

Chapter  102,  intituled  an  Aot  to  mcoiporate 

pany.  Limited."  company  to  carry  on  a  general  fire  insurance 

..r  ^Lrc:;f =t-S- *s  „ .. .  ,i.it  the  hn.i. 

The  undersigned  coli.lder.  Ih»t  '1'°  *='  '™" 
"•'CtrXin'lrrrtt^rporate  "The  Br.ndon  Trn«  Oo.pan,. 

Limited." 
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;  The  powers  conferred  upon  the  company  are  not  expreasly  limited  to  provincial 
objects,  and  there  are  provisions  contemplating  that  the  company  may  do  business 
beyond  the  limits  of  the  province.  Thus  in  section  7  the  company  is  authoriaed  to 
administer  estates  committed  to  it  by  any  court  in  any  of  the  provinces  of  Canada. 
By  section  15  in  the  computation  of  liabilities,  reference  is  to  be  made  to  the  aggre- 
gate business  of  the  company,  and  not  merely  to  its  business  transacted  in  any  one 
or  more  of  the  provinces.  By  section  22  the  company  may  appoint  or  elect  an 
advisory  board  in  each  of  the  provinces  wherein  the  company  may  be  licensed  to  trans- 
act business.  By  section  49  provision  is  made  for  service  of  p'-ocess  upon  the  com- 
pany in  any  province. 

In  the  opinion  of  the  undersigned,  this  Act  should  be  amended  so  as  to  limit  the 
business  of  the  company  to  the  province  of  Mtoitoba,  and  the  provisions  referred  to 
providing  for  business  transacted  beyond  the  province  should  be  repealed  as  ultra 

vires. 

Chapter  104,  intituled  An  Act  respecting  "The  Central  Manitoba  Trust  Cora- 

l>aiiy." 

This  Act  is  subject  to  air  the  objections  stated  with  regard  to  the  last  preceding 
chapter.  The  undersigned  recommends  that  an  inquiry  be  immediately  addressed  to 
the  Lieutenant  Governor  of  Manitoba  to  ascertain  whether  his  government  will  under- 
take to  have  these  two  Acts  amended  as  herein  suggested  within  the  time  limited  for 
difiallowance. 

Chapter  109,  intituled  An  Act  to  incori)orate  "  The  Freehold  Fire  Ins.; '«!■:'<»  ' 

pany." 

This  Act  purports  to  authorize  the  company  to  carry  on  a  general  fire,  ini  ud 
marine,  .inland  transportation  and  plate  glass  insurance  business,  not,  however, 
expressly  limited   to  provincial  objects. 

The  undersigned  considers  ttiat  the  Act  should  be  amended  so  as  to  confine  the 
business  of  the  company  to  the  province  of  Manitoba,  beyond  which  it  cannot  consti- 
tutionally extend. 

Chapter  115,  intituled  An  Act  to  incorporate  the  "  National  Plate  Glass  Insurance 
(-onipany." 

Power  is  conferred  up<in  the  company  to  carry  on  the  business  of  plate  glass 
insurance  generally,  with  no  express  limitation  to  provincial  objects. 

Chapter  116,  intituled  An  Act  to  amend  Chapter  60  of  1-2  Edward  VII,  respecting 
the  Northern  Trusts  Company. 

By  section  2  the  objects  and  powers  of  the  company  are  stated  in  general  terms, 
and  there  is  no  limitation  confining  these  to  provincial  limits. 

Chapter  123,  intituled  An  Act  to  amend  the  Act  incorporating  "  The  Guarantee 
Snvingfl  and  Trust  Company." 

In  this  Act  again,  the  objects  and  iKJWirs  of  the  company  are  stated  in  general 
terms  without  express  limitation. 

Inasmuch  as  it  is  incomiwtnit  to  the  legislature  to  incorporate  companies  except 
for  provincial  purposes,  or  to  confer  powers  in  excess  of  those  limited  to  provincial 
purposes,  "the  undersigned  recommends  that  the  attention  of  the  Lieutenant  Governor 
bo  called  to  these  Acte,  chapters  109,  115,  116  and  123,  with  a  view  to  the  introduction 
of  the  proper  amendmentsat  the  next  sittinsya  of  the  legislature. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  for  the  information  of  his  Government,  and  that  he  be 
asked  to  report  as  soon  as  possible  as  to  wliat  his  Government  proposes  with  regard  to 
chapters  103  and  104,  respecting  the  Brandon  Trust  Company,  Limited,  and  the  Central 
Manitoba  Trust  Company. 

Iluuibly  submitted,  ,  > 

A.    B.    AYLESWOBTH, 

Minister  of  Justice. 
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(Approved  1  May,  1907.) 

Department  of  Justice,  Ottawa,  April  17,  1907. 


To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned,  referring  to  the  Order  in  CouneU  of  Jrd  ■^^X.:::^r;TLt 
the  Manitoba  Statutes  of  1906.  has  ^^^f  ^^°"°"^  j"  J^i  „ba  n  accordance  with  the 
has  communicated  with  the  Lieutenant  Governor  of  ^^  "^"^J"  ^d  by  the  said 

recommendations  of  the  report  of  ^^^  "^^^^'^  «^^^f  J^S  u^der  5L  of  l«th  instant. 
Order  in  Council,  and  the  lieutenant  Oovernor  has  rep^^  ^  ^^  ^^^^^^^^ 

A.  B.  AYLESWORTH, 

Minister   of  Justice. 


6.7EDWAED  Vn,  1907 

(Approved  n  October.  1007.) 
DE..AHTMENT  OF  Jus'.CE.  OTTAWA.  ;hd  October.  1907. 
To  His  Excellency  the  Governor  Oeneral  in  Council:  ■  ^u.r.  oi 

The  undesigned  has  had  under  ^^^^^1:^^^;:^:^  K^y's 
the  Province  of  ^amtoba   pa^ed  m  the  s«th  -^       ^^^  y^  ^^^  ^  ^^^ 

rhrlVthr::;::?ir  ttt  t^^^^^^^  be  .ft  to  .uch  operation  as  the.  may 

'"^he  undersigned  observe  that  there  -  ^T  ^ntoi^S'S^-^^t: 
statutes  in  the  execution  of  ^^l^^ ji^J"  ^f  ,d  that  hi  bUiness  of  some  of  these 
incorporate  companies  wi  h  P^-^^'""*^  ."^^J^  ^J  p^^^  linuted  to  the  Province  of 

companies  is  not  expressly  ^^  ^^^.^^^^f  J'Xefers  are  particularly  Chapter  59, 
Manitoba.    The  statutes  to  which  t^e  unde«  gnert  re      ^^^^^^^^^^  Company'"; 

"-"^'^Z^t,  intituled  "An  Aet  to  incorporate  'The  'WHnuipeg  Mercantile  Trust 
Company'."  r„«  11    that  it  shall  be  lawful  for  the  company  to 

The  latter  Act  provide,  by  sect  on  "'   ^*!"*  "^"'^^^  and  to  take  and  hold 

transact  any  loaning  business  whatever  withm  the  provn     .^  ^^  ^^^^^  ^^^^  ^^ 

form  a  charge  on  real  estate  within  the  ^J^l^^'^^lJ^^^^^^^  whether  the  loaning  of 

It  is  questionable,  in  the  opinion  of  the  »'  ''^f^'j^^      ^   upon   real  estate, 

money   within   the  province   upon  '^^^f.^J^/^^^^fora  local  or  private  nature 

SSnir::::;^^!"^;'::;^  ri^irt:e'S.aiction  o.  the  province  extends. 
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In  any  case,  however,  this  Act,  as  well  as  the  other  Acts  mentioned,  must  be  con- 
etrued  subject  to  the  limitation  of  legislative  power  imposed  by  the  British  North 
American  Act. 

The  undersigned  does  not  consider  that  these  are  cases  calling  for  the  exercise 
of  the  power  of  disallowance. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Manitoba,  for  the  information  of  hia  Govern- 
ment. 

Humbly    submitted, 

A.   B.   AYXESWORTH, 

Minister  of  Justice, 


••i;    i:>  ,1    't''i    -i: 
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(Approved  H  Noremher,  1908.) 
Department  of  Justice,  Ottawa,  17th  September,  1908. 


To  His  Excellency  the  Governor  Ocneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
the  Province  of  Manitoba,  passed  in  the  7th  and  8th  years  of  Hie  Majesty's  reign 
(1908),  and  received  by  the  Secretary  of  State  for  Canada  on  9lh  March  last,  and  he 
has  the  honour  to  report  thereon  as  follows: — 

Chapter  23,  an  Act  to  amend  the  Manitoba  Lieurance  Act. 

The  attention  of  the  undersigned  has  been  specially  drawn  to  sections  1  and  2 
of  this  chapter,  which  are  in  amendment  of  the  amending  Act,  Chapter  27  of  1904, 
and  the  t-tfuct  of  the  isaid  anioiding  sections  1  and  2,  of  Chapter  23,  construed  in 
connection  with  the  Act  of  1904,  is  to  render  any  person,  firm  or  corporation  liable 
to  an  action  at  the  suit  of  the  Provincial  Treasurer  for  the  amount  of  fifty  per  cent 
of  the  premium  paid,  in  any  case  where  such  person,  firm  or  corporation  procures  fire 
insurance,  except  through  a  special  broker,  on  any  property,  real  or  personal,  situate, 
or  described  as  situate,  in  Manitoba,  from  any  company  not  licensed  or  registered 
under  the  Manitoba  Insurance  Act. 

The  person,  firm  or  corporation  eo  iritiiiring  w  in  addition  made  liable  on  con- 
viction to  penalties. 

The  undersigned  is  asked  to  recommend  the  disallowance  of  this  Act  as  ultra 
vires  of  the  legislature  upon  the  grounds  hereinafter  stated. 

The  Act  seems  plainly  to  refer  to  insurance  contracts  entered  into  outside  of 
the  Province  of  Manitoba,  because  an  unlicensed  or  unregistered  insurance  company 
may  not  apparently  do  any  insurance  business  in  any  circumstances  within  the  pro- 
vince. In  imposing  a  civil  liability,  as  well  as  penalty  in  addition,  in  respect  of  the 
making  of  a  contract  outside  of  the  Province  of  Manitoba,  the  local  legislature  is 
attempting  to  give  its  legislation  an  extra-provincial  effect,  which  is  of  course  ultra 
vires  and  incompetent. 

Before  making  any  recommendation  upon  the  subject,  however,  the  undersigned 
considers  that  inquiries  should  be  made  of  the  Government  of  Mnitoba  as  to  the 
reasons,  if  any,  which  are  urged  in  support  of  the  legislation,  and  as  to  whether  these 
two  sections  would  be  repealed  or  suitably  amended  within  the  time  limited  for  dis- 
allowance. 

Chapter  57,  intituled  "An  Aot  to  provide  for  a  Charter  for  the  City  of  St. 
Boniface."  • 
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Some  of  the  powers  for  the  making  of  by-laws  as  stated  in  the  700th  section  of 
this  Act  appear  in  some  respects  to  be  in  excess  of  the  authority  of  the  legishiture  to 
grant,  especially  as  affecting  the  criminal  law. 

The  undersigned  considers,  however,  that  any  question  which  may  arise  as  to  the 
execution  of  any  of  these  powers  may  conveniently  be  determined  by  the  courts. 

Chapter  77,  intituled  ''  An  Act  to  incorporate  '  The  Western  Canada  Accident 
and  Guarantee  Insurance  Company '  ". 

The  powers  of  this  Company  are  not  by  any  provision  of  the  statute  expressly 
limited  to  the  province.  General  powers  for  the  making  of  insurance  contracts  are 
conferred,  and  by  the  13th  section  it  is  provided  that  the  chief  place  of  business  of 
the  Company  shall  be  at  the  City  of  Winnipeg,  or  at  such  other  place  as  the  directors 
determine  by  by-law,  and  that  the  directors  may  establish  branches,  sub-boards  or 
agencies  either  within  Manitoba  or  elsewhere  at  such  times  and  in  such  manner  as 
they  may  deem  expedient. 

It  seems  intended  by  the  Act  therefore  to  authorize  the  Company  to  carry  on  the 
business  of  insurance  outside  of  the  Province  of  Manitoba.  This  in  the  opinion  of 
the  undersigned  is  incompetent  to  the  legislature,  and  he  considers  that  the  Act 
should  be  amended  by  repealing  the  provisions  empowering  the  directors  to  have  their 
head  office,  or  ".ny  agency  of  the  Company,  situate  outside  of  the  Province  of  Mani- 
toba, and  by  providing  further  that  the  business  of  the  Company  is  to  be  limited  to 
the  province. 

Chapter  79,  intituled  "  An  Act  to  further  amend  Chapter  31  of  54  Victoria, 
intituled  'An  Act  to  incoriwrate  The  Winnipeg  Grain  and  Produce  Exchange'." 

The  Winnipeg  Grain  and  Produce  Exchange  petitioned  the  legislature  against 
the  passing  of  this  Act.  The  petition  is  dated  18l.h  February  last,  and  a  copy  of  the 
petition  has  been  referred  to  the  undersigned  with  a  memorandum  at  the  foot 
stating  that  so  far  as  is  known  to  the  Exchange  no  consideration  was  given  by  the 
legislature  to  the  petition. 

The  allegations  of  the  iwtition  relate  entirely  to  the  unjustice  or  inexpediency 
of  the  proposed  legislation.  They  do  not  seem  to  touch  any  question  of  ultra  vires  or 
question  affecting  the  policy  of  Your  Excellency's  Government.  It  appears  to  the 
undersigned,  therefore,  that  the  remedy  of  the  petitioners  must  lie  with  the  local 
legislature,  and  that  this  is  not  a  case  for  disallowance. 

The  undersigned  recommends  therefore  that  the  said  Acts  other  than  Chapter 
23,  "  An  Act  to  amend  the  Manitoba  Insurance  Act,"  and  Chapter  77,  "  An  Act  to 
incorporate  The  Western  Canada  Accident  and  Guarantee  Insurance  Company"  be 
left  to  such  operation  as  they  may  have. 

As  to  the  said  Chapter  23,  the  undersigned  recommends  that  the  Lieutenant 
Governor  of  Manitoba  be  asked  to  state  the  reasons  if  any  upon  which  His  Govern- 
ment relics  in  support  of  sections  1  and  2,  and  as  to  whether  these  two  sections  will 
be  repealed  or  suitably  amended  within  the  time  limited  for  disallowance. 

As  to  the  said  Chapter  77,  the  undersigned  recommends  that  inquiry  be  made 
of  the  Lieutenant  Governor  as  to  whether  amendments  as  above  indicated  will  be 
made  within  the  time  limited  for  disallowance. 

The  undersigned  further  recommends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  Manitoba,  for  the  information  of  his 
Government. 

Humbly  submitted,  ,  , 

A.  B.  AYLESWORTH,       ■'  "" 

Minister  of  Justice. 


s.'iH»i»tfWp'ttf'!*i'''"*«**>*w.;jfi'» 
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;     ■  (Approved  Si  December,  1908.) 

Department  of   Justice,  Ottawa,   19th   December,   1908. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  despatch  dated  7th  instant, 
addressed  by  the  Lieutenant  Governor  of  Manitoba  to  the  Scre^ary  of  State,  trans- 
mitting copy  of  a  letter  of  the  Provincial  Secretary  of  Manitoba,  stating  the  views 
of  the  local  Government  with  regard  to  Chapters  23  and  "  '  "^  S*"*"*:'-^  of  Mani- 
toba 1908,  and  he  has  the  honour  to  report  with  regard  to  the  smd  communication 
as  follows: — 

Chapter  23,  'ntituled  "  An  Act  to  amend  the  Manitoba  Insurance  Act." 

It  appears  to  the  undersigned  that  the  local  Government  has  misapprehended  the 
objections  stated  in  the  report  of  the  undersigned  of  I7th  September  last.  The  under- 
signed stated  with  respect  to  this  statute  that  "  in  imposing  a  civil  liability  as  well 
as  penalty  in  addition,  in  respect  of  the  making  of  a  contract  outside  of  the  Province 
of  Manitoba,  the  local  legislature  is  attempting  to  give  its  legislation  an  extra- 
provincial  eflFect,  which  is  of  course  ultra  vires  and  incompetent." 

The  Provincial  Secretary  states  that  the  Attorney  General  of  Manitoba  is  of 
opinion  that  "  so  far  as  any  criminal  liability  is  concerned  no  person  or  corporation, 
not  a  resident  of  Manitoba,  should  be  prosecuted  for  anything  done  or  any  contract 
made  outside  of  the  province  for  the  recovery  of  any  penalty  in  respec  of  the  making 
of  any  contract,  and  that  the  statute  should  be  amended  if  necessary  to  carry  out 
that  view.  So  far  as  civil  liability  is  concerned,  the  Attorney  General  is  of  opinion 
that  all  residents  of  the  Province,  by  taking  out  licenses  under  the  Foreign  Corpora- 
tions Act,  although  their  head  office  may  not  be  in  the  Province,  should  be  liable  to 
civil  suits  of  the  nature  provided  by  the  legislation  objected  to,  but  he  is  willing  to 
undertake,  on  behalf  of  the  Government,  that  the  legislation  should  be  amended  so 
as  to  make  it  clear  that  such  civil  liability  is  not  intended  to  be  further  extended." 

The  objection  stated  by  the  undersigned  has  relation  to  the  incompetency  of  a 
local  legislature  to  attach  a  liability,  either  civil  or  criminal,  to  the  doing  of  an  act, 
or  the  making  of  a  contract,  outside  the  limits  of  the  Province.  This  objection 
might  be  removed  by  an  amending  enactment  to  the  effect  that  nothing  in  the 
amended  Act  should  be  construed  to  create  any  liability,  either  civil  or  criminal,  in 
respect  of  any  contract  not  made  within  the  Province  of  Manitoba.  The  local  Gov- 
ernment simply  offers,  however,  by  the  despatch  in  question,  to  propose  an  amend- 
ment exempting  persons  or  corporations  not  resident  within  Manitoba  from  liability 
to  criminal  prosecution  for  anything  done  or  any  contract  made  outside  of  the  Pro- 
vince. The  Provincial  Secretary  adds  certain  observations  as  to  civil  liability,  which 
the  undersigned  does  not  clearly  comprehend,  but  they  seem  to  have  similarly  in  view 
some  distinction  as  to  such  liability  as  between  residents  of  the  Province  and  non- 
residents. 

In  the  view  of  the  undersigned  provincial  legislation  intended  to  impose  a 
liability,  either  civil  or  criminal,  in  respect  of  the  making  of  a  contract  beyond  the 
limits  of  the  Province  is  incompetent,  whether  such  legislation  be  considered  as 
affecting  the  residents  of  the  Province,  or  non  residents. 

The  undersigned  recommends,  therefore,  that  a  further  despatch  be  sent  to  the 
Lieutenant  Governor  with  the  object  of  ascertaining  whether  upon  further  considera- 
tion his  Government  would  undertake  to  have  an  amendment  made  at  the  next  ses- 
sion of  the  legislature  limiting  by  enactment,  in  the  terms  or  to  the  effect  above 
suggested,  the  application  of  the  statute  in  question  to  contracts  made  within  the 
Province. 

Chapter  77,  intituled  "  An  Act  to  incorporate  '  The  Western  Canada  Accident 
and  Guarantee  Insurance  Company.' " 
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The  undersigned  recommends  that  the  Lieutenant  Governor  be  informed  that  if 
his  Government  will  undertake  to  have  enacted  a'  the  next  se^ion  of  the  legislature 
the  amendments  which  as  to  ihis  chapter  the  Provincial  Secretary  in  the  said 
despatch  states  that  the  Attorney  General  is  wi'nng  to  advise,  the  undersigned  will 
be  content  to  leave  any  further  question  which  may  arise  to  the  determination  of  the 
courts,  and  will  not  deem  it  necessary  to  recommend  to  Your  Excellency  in  Council 
any  further  action  with  regard  to  this  statute. 

The  undersigned  recommends  that,  if  this  report  be  approved,  a  communication 
be  sent  conformably  to  the  Lieutenant  Governor  of  Manitoba,  with  a  request  fo»  an 
immediate  reply. 

Humbly    submitted, 

A.    B.   AYLESWORTH, 

Minister   of  Justice. 

(Note: — The  ahore  reported  Chapters  2S  and  77  were  accordingly  amended  by 
Chapters  2i  and  105  respectively  of  the  Acts  of  1909.)  y  .,^  ,, 


9  EDWABD  Vn,  1909  ;i  •  r  . 

(Approved  19  October,  1909.) 

Depaktment  of  Justick,  Ottawa,  18th  October,  1909. 
To  His  Excellency  the  Governor  Oep^eral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Manitoba,  passed  in  the  ninth  year  of  His  Majesty's  reign  (1909)  and  received  by  the 
Secretary  of  State  for  Canada  on  19th  March,  1909,  and  he  is  of  opinion  that,  sub- 
ject to  the  comments  hereinafter  made,  and,  except  in  so  far  as  hereby  reserved  for 
further  consideration,  these  Acts  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  submits  the  following  special  observations: — 

Chapter  10,  intituled  "  An  Act  respecting  the  licensing  of  extra  provincial  cor- 
porations." 

By  this  Act  corporations  incorporated  by  Act  of  the  Parliament  of  Canada  and 
authorized  to  carry  on  business  within  Manitoba  are  classified  as  extra  provincial 
corporations  and  prohibited  from  carrying  on  business  within  Manitoba  except  by 
license  obtained  under  the  provisions  of  the  Act. 

The  undersigned  does  not  admit  that  a  local  legislature  has  the  power  to  so  pro- 
hibit a  Dominion  Corporation  from  carrying  on  business  authorized  by  its  incor- 
porating Act.  Since  however  it  is  provided  that  such  corporations  upon  complying 
with  the  provisions  of  the  Act  and  regulations  made  thereunder  shall  be  entitled  to 
receive  a  license  to  carry  on  their  business  and  exercise  their  powers  in  Manitoba, 
und  since  any  question  which  may  be  raised  touching  the  authority  of  the  legisla'  re 
to  impose  a  license  as  conditional  to  the  carrying  on  of  such  business  may  be  conveni- 
ently determined  by  the  Courts,  the  undersigned  does  not  recommend  disallowance.* 

Chapter  22,  intituled  "  An  Act  respecting  the  protection  of  game." 

The  undersigned  considers  that  some  of  the  provisions  of  this  Act  are  ultra  vires 
ik:  relating  to  the  criminal  law,  but  he  does  not  on  that  account  recommend  disallow- 
ance, the  Courts  having  jurisdiction  to  declare  the  invalidity  of  these  provisions  when 
the  question  is  raised. 

Chapter  69,  intituled  "An  Act  to  amend  '  The  Succession  Duties  Act ' ". 

This  Act  'has  already  been  the  subject  of  some  correspondence  with  the  local 
government.     A  despatch  was  received  by  Your  Excellency  from  the  Kt.  Hon.  the 

•  See  final  disposition  of  this  question  by  the  Frlvy  Council  In  the  case  of  Great  West 
Saddlery  Co.  v.  The  King.  68  D.L.R.  1   (1921). 
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principal  iSecretary  of  State  for  the  Colonies,  copy  of  which  was  subsequently  trans- 
mitted to  the  Lt.  Governor  of  Manitoba  as  directed  by  order  of  Your  Excellency  in 
Council  of  23rtl!  April  last,  and,  in  a  despatch  from  the  Lt.  Governor  of  Manitoba  to  the 
Secretary  of  State  of  2nd  July,  the  Lt.  Governor  states  that  he  is  in  receipt  of  a 
letter  from  his  provincial  secretary  informing  him  that  the  matter  will  be  taken  up 
ut  the  next  session  of  the  Legislative  Assembly  of  Manitoba.  This  assurance,  however, 
scarcely  goes  far  enough.  The  objection  i^  that  paragraph  (f )  of  section  1  and  section 
2  of  the  said  Act  are  ultra  vires  as  purporting  to  authorize  the  taxation  of  property 
not  «ituate  within  the  province  of  Manitoba. 

The  undersigned  considers  that  the  local  government  should  undertake  not  only 
that  the  matter  will  be  taken  up,  but  that  these  provisions  will  be  repealed  at  the  next 
session  of  the  legislature,  imless  indeed  the  local  government  can  state  adequate  reasons 
for  supposing  that  the  power  to  enact  these  provisions  rests  with  the  legislature  under 
the  British  North  America  Acts,  Unless  one  of  these  alternatives  is  satisfied  the 
undersigned  would  be  disposed  to  recommend  the  disallowance  of  this  statute  and  he 
recommends  that  the  Lt.  Governor  be  asked  for  an  early  reply. 

Chapter  89,  intituled  ''An  Act  respecting  the  'Grain  Growers'  (Jrain  Company, 
Limited'". 

This  is  an  amending  Act  purporting  to  enlarge  the  powers  of  the  Company. 

Section  2  is  as  follows: — 

"  2.  The  said  Company,  in  addition  to  the  powers  it  now  possesses  by  law 
and  under  its  charter  of  incorporation,  is  hereby  empowered  to  invest  in  or  to 
advance  and  lend  money  on  real,  personal  and  mixed  securities,  on  cash,  credit 
or  other  accounts,  on  policies,  bonds,  debentures,  bills  of  exchange,  promissory 
notes,  or  other  obligations  on  the  deposit  of  elevator  and  warehouse  receipts 
and  other  documents  of  title  to  goods,  wares  and  merchandise,  bills  of  lading, 
certificates  and  other  warranty  of  title;  to  lend  money  on  the  security  of 
existing  produce;  to  act  as  agents  and  brokers  for  the  sale  and  purchase  of  any 
produce,  stock,  shares,  or  securities;  to  carry  on  business  as  traders,  brokers, 
and  commission  merchants,  and  to  carry  on  a  general  printing  and  publishing 
business." 

J I  is  objected  on  behalf  of  the  Canadian  Bankers  Association  that  the  powers  so 
conferred  or  some  of  them  are  in  excess  of  provincial  authority  as  relating  to  the 
subject  of  banking.  It  is  pointed  out  that  provisions  have  been  made  by  the  Bank 
Act  relating  to  the  lending  of  money  by  the  Banks  upon  the  security  of  warehouse 
receipts  and  other  documents  of  title  to  personalty;  and  that  the  powers  now  pur- 
porting to  be  conferred  upon  the  Grain  Growers'  Grain  Company,  Limited,  would 
apparently  enable  it  to  compete  with  the  Banks  in  the  business  of  lending  money, 
although  exempt  from  the  regulations  of  the  Bank  Act. 

Something  doubtless  depends  in  the  construction  of  these  powers,  upoja  the 
existing  powers  granted  to  the  company  under  the  Manitoba  Joint  Stock  Companies' 
Act  in  pursuance  of  which  the  company  is  recited  to  have  been  incorporated. 

It  seems  impossible  to  formulate  a  comprehensive  definition  of  banking  powers 
which  would  cot  include  the  lending  of  money  upon  personal  securities  such  as  those 
mentioned  in  this  section. 

The  undersigned  therefore  recommends  that  the  Lt.  Governor  be  requested  to 
furnish  copy  of  the  company's  existing  powers  as  granted  under  the  said  Manitoba 
Joint  Stock  Companies'  Act,  and  to  state  the  grounds,  if  any,  upon  which  it  is 
supposed  that  section  2  may  be  competently  enacted  by  a  local  legislature,  and  he 
recommends  that  further  consideration  of  this  Act  be  in  the  meantime  deferred. 

Chapter  91,  intituled  "  An  Act  respecting  the  '  Manitoba  Great  Northern  Railway 
Company ' ". 

Chapter  92,  intituled  "  An  Act  to  amend  •  Aa  Act  respecting  the  Midland  Rail- 
way Company  of  jManitoba  '  ".  , 
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The  two  statutes  last  mentioned  affect  a  railway  extending  from  points  on  the 
international  boundary. 

The  undersigned  while  not  rpoonimending  the  disallowance  of  either  of  these 
statutes  reiterates  the  doubt  which  has  been  frequently  expressed  by  the  Ministers  of 
Justice  that  railways  extending  to  the  international  boundary  are  within  the  juris- 
diction of  the  local  legislatures. 

Chapter  103,  intituled  "  An  Act  respecting  '  The  Standard  Loan  Company ' ". 

The  main  purpose  of  this  Act  is  to  confirm  an  agreement  between  the  Acme  Loan 
and  Savings  Company  and  the  Standard  Loan  Company  and  to  vest  in  the  Standard 
Loan  Company  all  the  property  of  the  Acme  Loan  and  Savings  Company.  It  is 
recited  that  each  of  these  companies  was  incorporated  by  the  legislature  of  Ontario. 
They  are  therefore  provincial  corporations  of  Ontario,  and  it  is  consequently,  in  the 
view  of  the  undersigned,  incompetent  to  the  legislature  of  Manitoba  to  enlarge  or 
affect  the  powers  or  capacities  of  either  of  these  companies.  Similar  objections,  have, 
however,  arisen  in  the  past  as  to  the  legislation  of  other  provinces,  and  following  the 
course  pursued  in  those  cases  the  undersigned  considers  that  the  validity  of  this 
Act  may  be  left  to  be  determined  by  the  courts  rather  than  that  the  power  of  disallow- 
ance should  in  the  circumstances  be  invoked. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Manitoba  for  the  information  of  his  Govern- 
ment, and  that  he  be  asked  to  expedite  a  reply  in  respect  of  the  said  chapters  69  and 
89  which  are  to  be  the  subject  of  further  consideration.  _  , 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Miniater  of  Justice. 


From  the  Secretary  of  State  for  the  Colonies  to  the  Governor  General: 

Downing  Street,  20th  March,  1909. 

My  Lord, — I  have  the  honour  to  request  that  your  Excellency  will  inform  your 
Ministers  that  I  have  had  under  my  consideration  the  Bill  introduced  into  the  Legis- 
lative Assembly  of  Manitoba,  entitled  "  An  Act  to  Amend  the  Succession  Duties  Act." 

2.  My  attention  has  been  called  to  section  4  of  chapter  45  of  4  and  5  Edward  VII, 
under  which  I  observe  that  Succession  Duties  are  levied  in  respect  of  all  personal 
property  outside  the  Province  in  the  case  of  persons  domiciled  in  the  Province  at  the 
time  of  death. 

8.  I  also  observe  by  the  Bill  in  question  that  Succe-ssion  Duties  are  to  be  levied 
on  shares  in  companies  possessed  of  property  in  Manitoba  even  though  the  shares  may 
not  in  law  be  locally  situated  in  Manitoba. 

4.  As  your  Ministers  are  aware  from  my  despatch  No.  r)l(}  of  the  25th  of  August 
last,  it  has  been  decided  by  the  Judicial  Committee  of  the  Privy  Council  that  the 
power  of  Provincial  Legislatures  with  regard  to  taxation  of  this  kind,  is  strictly  limited 
to  taxation  on  property  locally  situated  within  the  province,  and  I  would  suggest  that 
the  attention  of  the  Government  of  Manit9ba  should  be  invited  to  this  decision  of 
the  Privy  Council,  with  a  view  to  their  considering  whether  the  law  of  the  province 
should  not  be  amended  so  as  to  bring  it  into  accord  with  that  judgment. 

5.  At  the  same  time  my  attention  has  been  called  to  the  fact  that  the  state  of 
affairs  which  prevailed  at  the  time  when  the  Order  in  Council  of  the  26th  of  October, 
1896,  was  passed,  applying  section  20  of  the  Finance  Act,  1894,  to  Manitoba,  has  been 
altered  by  the  Provincial  legislation  of  1905,  and  that  therefore  it  is  necessary  to  con- 
sider whether  the  Order  in  Council  should  not  be  revoked.  I  observe,  however,  that 
the  present  Bill  proposes  to  adopt  the  principles  laid  down  in  that  section  of  the 
Finance  Act,  1894,  and  if  this  is  actually  carried  out,  it  will  not  be  necessary  to  revoke 
the  Order  in  Council  in  question. 
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6.  I  trust  that  tlie  Government  of  the  Province  will  persist  in  their  intention  of 
re-adopting  these  principles  as  it  appears  to  me  desirable  that  they  should  be  main- 
tained throughout  the  Empire. 

I  have  the  honour  to  be. 

My    Lord, 

Your  Lordship's  most  obedient  humble  servant 

CREWE. 
Governor  General  His  Excellency 

The  Right  Honourable  Earl  Grey,  G.C.M.G.,  G.C.V.O.,  &c.,  &c.,  &c. 


(Approved  22  November,  1909) 

Department  ok  Justice,  Ottawa,  17th  November,  1909. 
To  His  Excellency  the  Governor  General  in  Council: 

There  has  been  referred  to  the  undersigned  a  despatch  from  the  Lieutenant 
Governor  of  Manitoba  to  the  Secretary  of  State,  dated  12th  instant,  transmitting 
copy  of  a  letter  from  the  Provincial  Secretary  of  Manitoba,  in  reply  to  the  report 
of  the  undersigned  approved  by  Your  Excellency  on  the  19th  of  October  last,  upon 
Chapters  69  and  89  of  the  Manitoba  Statutes,  1909. 

With  regard  to  the  said  Chapter  69,  intituled  "  An  Act  to  amend  '  The  Succession 
Duties  Act,' "  the  Provincial  Secretary  states  that  the  local  Government  will  at  the 
next  session  repeal  paragraph  (/)  of  section  1,  and  section  2  of  the  said  Act,  which 
statement  the  undersigned  construes  as  an  undertaking  on  behalf  of  the  Government 
to  promote  and  see  to  the  passing  through  the  legislature  of  the  necessary  legislation 
to  eflfect  such  repeal.  The  Provincial  Secretary  adds  that  the  point  which  the  Govern- 
ment desires  to  cover  and  the  taxation  which  it  desires  to  make  is  believed  to  be 
justified,  and  that  the  law  department  will  consider  how  the  same  should  be 
accomplished  in  another  direction,  but  he  repeats  the  assurance  that  at  the  next 
session  of  the  legislature  the  said  provision  objected  to  by  the  undersigned  will  be 
repealed. 

This  assurance  the  undersigned  considers  may  be  accepted  as  satisfactory,  and  he 
recommends  that  a  despatch  be  sent  to  the  Right  Honourable  the  Principal  (Secretary 
of  State  for  the  Colonies  in  reply  to  his  despatch  of  20th  March  last  informing  him 
of  the  correspondence  which  has  ';aken  place  thereupon  with  the  (Jovernment  of 
Manitoba,  and  of  the  assurance  which  Your  Excellency's  Government  has  received  that 
the  aforesaid  provision  will  be  repealed  at  the  next  session  of  the  legislature. 

As  to  Chapter  89,  intituled  "  An  Act  respecting  the  *  Grain  Growers'  Grain 
Company,  Limited,'"  the  Provincial  Secretary  states  in  effect  that  the  local  Govern- 
ment cannot  admit  that  in  so  enlarging  the  powers  ni  the  Grain  Growers'  Grain  Com- 
pany the  legislature  has  in  any  sense  gone  beyond  its  jurisdiction,  auJ  that  thQ 
Government  claims  that  the  said  Act  is  clearly  within  the  competency  of  the 
legislature. 

This  statement,  while  it  expresses  clearly  enough  the  view  of  the  Local  Govern- 
ment as  to  the  power  of  the  legislature  to  enact  the  amending  Act,  does  not  supply 
the  information  asked  for  by  the  undersigned  in  his  said  report. 

The  undersigned  stateil  certain  objections  to  the  validity  of  the  statute,  and  that 
in  the  construction  of  the  powers  in  question  something  would  depend  upon  the  exist- 
ing powers  granted  to  the  Company  under  the  Manitoba  Joint  Stock  Companies  Act, 
in  pursuance  of  which  the  Company  is  recited  to  have  been  incorporated,  and  he 
recommended  that  the  Lieutenant  Governor  be  requested  to  furnish  a  copy  of  the 
Company's  existing  powers  as  granted  under  the  Manitoba  Joint  Stock  Companies 
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Act,  and  to  (state  the  grounds,  if  any,  upon  which  it  was  supposed  thnt  section  2  might 
be  competently  enacted  by  a  local  legisUiture. 

The  Lieutenant  Governor  has  not  complied  with  this  request;  lie  has  neither 
furnished  an  extract  from  the  Company's  charter  showing  its  original  powers,  nor 
stated  any  grounds  in  support  of  the  legislation.  It  is  necessary  at  least  to  have 
the  former  in  order  to  determine  properly  the  application  of  the  Canadian  Bankers' 
Association  for  disallowance,  and  the  undersigned  recommends  that  the  Lieutenant 
Gk)V.''rnor  be  requested  to  furnish  the  said  information  immediately. 

The  undersigned,  further  recommends  that  a  copy  of  this  report,  if  approved, 
be  sent  to  the  Lieutenant  Governor  of  Manitoba  for  the  information  of  his 
Government.  ' 

ITiimbly  submitted, 

A.  B.  AYLESWOirni, 

Minister    of   Justice. 


10  EDWARD  VII,  1910 

(Approved  11  January,  1911) 
Department  of  Jl  stick,  Ottawa,  7th  December,  1910. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature 
of  Manitoba,  passed  in  the  Tenth  year  of  His  late  Majesty's  reign  (1910),  and 
received  by  the  Secretary  of  State  for  Canada  on  9th  April  last;  ar>d  he  is  of  opinion 
that  these  statutes  may  be  left  to  such  operation  as  they  may  have,  except  as  follows: — 

Chapter  82,  intituled  "  An  Act  to  Incorporate  '  The  Accident  Insurance  Com- 
pany of  Manitoba,  Limited ' ". 

This  company  is  authorized  to  carry  on  a  general  accident  and  guarantee 
insurance  business.  The  Act  contains  no  limitation  as  to  locality  within  which  the 
powers  may  be  exercised.  Section  13  fixes  the  chief  place  of  business  of  the  company 
at  Winnipeg,  but  provides  that  the  directors  may  establish  branches,  subboards,  or 
agencies,  either  within  Manitoba  or  elsewhere,  at  such  times  and  in  such  manner  as 
they  deem  expedient. 

Chapter  102,  intituled  "  An  Act  to  incorporate  '  The  Manitoba  Deep-Drilling 
Company ' ". 

Section  2  provides  that  the  head  office  of  the  company  shall  be  at  the  City  of 
Winnipeg,  but  shareholders'  or  directors'  meetings  may  be  held  at  such  places,  either 
within  or  without  the  Province  of  Manitoba,  as  may  be  decided  upon  by  tho  by-laws 
of  the  Company. 

This  Act  does  not,  however,  appear  to  contain  any  provision  intended  to  authorize 
the  company  to  carry  on  business  beyond  the  Iv.  '.^-  of  the  province.  The  under- 
signed doubts  the  propriety  of  the  enactment  thai  eholders'  or  directors'  moeiiugs 
of  this  local  company  may  be  held  outside  of  the  province,  but  he  is  not  disposed  on 
that  account  to  recommend  the  disallowance  of  the  Act. 

Chapter  107,  intituled  "  x\n  Act  to  Incorporate  '  The  Paris-Winnipeg  Mortgage 
Company ' ". 

Section  11  provides  that  the  compuuy  "  shall  have  power  and  authority  to 
acquire,  hold  and  own  lands  and  real  and  personal  property  of  every  description  in 
Manitoba  or  elsewhere,  or  any  real  estate  or  interest  therein,  by  purchase,  exchange 
or  in  any  other  manner,  and  to  pay  therefor  by  money  or  by  giving  in  exchange 
therefor  lands  and  real  and  personal  property,  fully  or  partially  paid  up  stock  in  the 
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said  methods;  to  pron-oto  -''">f  "IJ^  ;\7,;'JX,Krooments,  farm  and  improve  the 
and  of  others;  to  build  upon,  enter  into  P"^^ /"'^^J^^,  „  tiie  company  xvith  no 
:^rd   Lnds.    etc..   etc."    The  aect.on  P^^^^f  *;;^^^^^^^^  power  to  carry  on  the 

limitation  locally  "-'•^^^K^^'^^I.^^^Tt^  f /^we  '^n  bo  far  as  they  relate  to  the 
^-^^^^-  °^^^?:irj7f:nt of  hells:;-  of  business  outside  of  the  Province 
acquisition  or  holding  oi  lanu  imdersignod,  ultra  vuos. 

B„„^(.ce,  but  thot  *»rol,olaors'  or  <l'"'-'°'»   "'^upon  bs  b.,-)a»  of  .he  Con.p.nj. 

This  section  corresponds  wita  section 
'"''cba:.efirro.tw"-'°°;  a...  .o  In-PO-ate  ■  Tbo  We,.c»  Life  A.u.an-. 

^°"re"n„:l  S°a°pd  15  of  tbi.  Act  .u-e  a,  fo.>ow.--  ^^^  ,^ 

■•12.  The  head  office  of  the  ^"P'"' /''f '^^t. I  „,, vd,   or   .geacie,   .nay  be 

tf,,  Provinee  of  M""'*"'  '"'  ^"■'^  '  ,  ,I/;„::„.  ,0  the  power,  whioh 

„tebli»bed  ou^ido  '^■'^r'Ti:^,^^:^,!^,..  ip  .uch  p,a„ner  a,  .he 

dSSle\^  S°eped""  -=  ^  ^^ =^"-^  '  '°-'  ■^'°'  "  "''' " 

appointed."  denor<it  riuch  portion  of  unds  in 

,..;i's  J:;l,£T:f.;be  ::^^  ..  -  e..bb,bp,ep.  or  „  ,Pce  of 

any  foreign  branch.'  contracts  of  life  insurance 

The  powers  conferred  ^^^^^^^t  end   v;t's  and  generally  carry  on  the 

and  to  grant,  sell  or  purchase  annuitieB,  grant  ,^^^^^  ^^  .^  ^^^     ^^ 

business  of  life  insurance  in  all  its  brancnes  »  ^^  therefore  evidently 

as  the  Western  Life  Insurance  Conn-n,    of   C  -da      i  ^^^^^^^  ^^  ^.^^  .^^^^^^^^ 

contemplates  that  the  company  luaj   cany  on       fc 

throughout  the  D(,:<iinion.  ^  j^,^^  ^^  authorize  the  com- 

As  to  the  said  Chapter.  .2.  1    .and  11'^^';^'^^^.^,^,  ^.,,,,ae  of  the  Province 

panics  thereby  respectively  mcorpo  a  ed  '-^^^^o^^^,^^  ,f  legislation  i;i  this 

of  Manitoba,  the  undersigned  obser^.■.  *!>•;  J^  \      J^^^  provincial  ob.iects,  and  for 

respect  are  li.nited  to  the  \---I^°-  ^"^.[f.j""^  ^s  of  opinion  that  these  enactments 
reasons  which  have  been  Iroqiien   >   st  Ue^.  he  .^^  I  ^^^  ^^^^^^.^  .^^^^^^^  ,^  ^^j       ^ 

purporting  to  confer  extra-teinto    al  pow^^^^^^^  .^  ^^.^  ^^^^^  ^^  v,coi:^-ond  the 

Ix^Jii't:^^^'^^''^^' "■"-  -'■^■'  "■'  "■-  ■""'"' " 

^'-r::Ser,«„ed  reeo,,,,,,epd.   .herefo^  .ba.  a^^^^^^^^ 

be  ,roPsP,ittcd  u,  Ibe  L.eulcpap  f;»"'°?;  °  „  ,,  Govcm.pont  whether  .be  »a.d 
Goveraot  bo  veque«,cd  10  mfo  P,  \°"' Jj';'^  ™  \,,„  ,„pe  Ihoited  for  disallowance 
Sapters  82,  107  a»d  110  will  ''^'l'^ jf.  "  S  .o  confer  e>,tra  provipcial  power., 
ryrVli"^*"f  Jir^ircup  iVb^  tlkh,B  ou.  .be  words  "of  Canada" 
?„nirpr:'or.lS'e  :;r.bfco';^,,  iWreb,  l.reorpora.d. 

1°  ^"^  Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 


^Mii 
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{Approved  20  February.  1911) 

Manitoba  Legislation,  1910 

Ottawa,    30th   January.    1911. 

To  His  Excellency  the  Qovcrnor  General  in  Council: 

The  undersigned  has  had  under  consideration  a  despatch  xrom  the  Lieutenant 
Governor  of  Manitoba,  dated  25th  instant,  transmitting  a  letter  of  the  ^eputy  Attor- 
ney GeneiS  of  Manitoba,  with  respect  to  Clmpters  82,  107.  and  116  of  the  Acts  of 

^""The"D.?puty  Attorney  General  states  that  the  Government  of  the  J^rovince  wP^ 
notify  the  complies  incorporated  by  these  Acts  that  unless  they  apply  for  amenc'.ug 
Tcte  at  the  next  session  the  Acts  of  incorporation  will  be  disallowed  and  he  add^  that 
U  the Imprnts  do  introduce  such  bills  the  Governmment  will  facihtate  their  passage 
ll  every  w'ayso  as  to  remove  the  objections  pointed  out  in  the  report  of  the  Mmister 

"^"^  The  undersigned  observes  that  the  time  for  disallowance  wi!l  expire  on  8th  April 
next     He  assumes  that  a  session  of  the  legislature  will  be  held  m  the  meantime,  and 
r Lommends"  hat  the  Lieutenant  Governor  be  asked  to  inform  Your  Excellency  s 
GovernmeTit  in  due  time  whether  the  necessary  amendments  have  been  enacted. 
Gove™it  1  recommends  that  a  copy  of  this  report,  it  approved,  be  trans- 

mitted to  t^K>  Lieutenant  Governor  of  Manitoba,  for  th^  information  of  his  Govern- 
ment. 

Humbly    submitted, 

A.    r>.    AYLKSWORTH. 

Miriister    of   Justice. 


(Approved  6  April,  1911) 
Dei-artmicnt    of    Justice.    Ottawa.   4th   April.   1911. 

To  His  Excellency  the  Governor  General  in  Council: 

The  nndersiKned  referring  to  his  report  of  7th  December  last,  approved  by  Your 
ExJleLy  orATjanuary  ifst  in  regard  to  the  Statutes  of  Manitoba  PaBsed  in  the 
yeaTmO  has  the  honour  io  report  that  he  has  ascertained  upon  inquiry  that  Chapto 
P  intitu  ed  "  An  Act  to  incorporate  '  The  Accident  Insurance  Company  of  Manitoba 
Limited' "has  not  been  amended  by  the  legislature,  and  inasmuch  as  the  year  limite<l 
wZlloice  of  the  said  Act  will  expire  on  8th  instant,  the  undersigned  recom- 
mends that  the  said  Act  be  disallowed  for  the  reasons  stated  m  the  said  report. 

Humbly    submitted, 

A.    B.    AYLKSWORTH, 

Minister    of   Justice. 

(Tiie  Statute  was  neordingly  disallowed  on  tlu>  sixth  day  of  April.  Iflll.) 
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1  GEORGE  V.  1911 

{Approved  IZ  February  1012) 
Department   of   Justice,    Ottawa,   0th   February,    1912. 
To  lUsRcyalEighr^esstUQovermr  General  in  Council:  ,^^..^  . 

The  u.dersi^ed  has  had  under  ^^^^  t:!^';^^)":  ^^^^ t^^ 
Manitoba,  passed  in  the  first  year  ^^  .^^^/^  f  ^^^  ''Z  he  is  of  opinion  that  these 
^r^Ll  b^elStt  srot^tioil^  r^- have,  subject  to  the  .oHowin,  ..- 
ments:—  .  ,.,  ,   .  »  At,  Apt  to  amend  'The  Succession  Duties  Act   ". 

teen  situated  therem,  would  hax e  been  /^^^^^J"  '""f^'^.^^.^in  and  determine 
Act.  it  .hall  be  the  duty  of  the  I'/^^^^^;]  Jj^.^^",  ^  '  ct  amUhe  total  amount  of 
the  aggrecato  value  of  the  estate  as  f^^^^J^^^^  '^^^^^^^^^..a  all  been  situate  in 
whal  would  be  the  dutiable  value  °f  ^^^^  ^^^^^  j^at  portion  of  the  estate 
Mauitoba;  and  the  percentages  of  duty  payable  "J"  j;  j    ^  ^^^^  .i^uated 

situate  in  Manitoba  ^^'^^  ^^^^  ^^  .^ c^.^t s  of  S  oS^  dutiable  value  in 
^i  '':f  tnil  ^"i^ro^t:-  ll^al^u^^^^^^^^  the  percencage  of  duty  charg.- 

"^T^lClm'ml^^^^^^^      case  of  a  beneficiary  being  a  near  relative,  be 

seven  instead  of  two."  provision  can  be  strictly  justified  as 

""'Sht^S'Ts'Suled  "  An  Act  to  amend  '  An  Act  to  incorporate  the  Brandon  Fire 
Insurance  Company,  Limited ' ".  ,      rp      ^  Company,  Limited,  is  changed  to 

.  Cal::^Grant;^  Tr  Col  ';"' rnS^^^  of^tj  omp^y  are  enlarged  by 

eSS^  '^  -So  money  on  ^posi.  ..  ^X Mlar^™  stme.  t  «eems  to 
The  power  to  rece.ve  money  on  '^''^'^"^  f^!"^'^^  ^^.^^^,  company,  and  the  under- 
be  appropriate  to  a  banking  company  rat^.rtljto^Js^  ^  ^^^^^  ^  ^^^^^ 

.igned  entertains  doubt  as  o  f;^^^,;^^^^  ^.^h  the  name  of  the  com- 
Moreove^the  use  of  ^  ^'^^^.^I'^^^^ji"  „g,i,he.l  from  local  powers  ov  origin.  The 
pany  Indicates  or  Y^'^^]^\^2TlZ\tT^mada  Canadian  .r  Donvnlun  ought  not  to 
undersigned  considers  t^^*  «^«'^  ^'V!  f' ';'"^„^^^^^  of  their  own  constitution. 

be  used  by  the  10-'^?"''^'^",'  w  e    \t— nd  ^d^  of  this  Act.  oithe- 

^"^T^l^^^^Zi:^^^^,  seeing  that  the  courts  may  con- 
on  accoimt  of  tlie  nutuit  oi  uic  puw  account  of  the  name  conferred, 

venienily  determine  the  ob3ectionBhoud  It  anscm^^^^^^^^^^^  ^^^^  ^^^^^^^  ^ 

seeing  that  there  are  some  P''^'^  'f  ,  ^  "  .^^7,,,;  the  appropriation  of  these  names  by 
be  held  to  alTord  adequate  reasons  for  d'«""'^;™;^^    .j,^  ,  ^f   this   report,    it 

.pp:::^rt:S.x  t  i;=l:,°  =ro^f  t„uo.^ .,.  «.e  in.™.o. 

of  his  Government.  , 

Humbly  submitted, 

OHAS.    J     DOHEllTY. 

Minlsler    of   Justice. 
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2  GEOBGE  V,  1912 

(Approved  S  January,  I91S.) 
I>i.:pAnTMENT  OF  JrsT.cr,,  Ottawa,  19th  December,  1912. 
To  His  Boyal  Highness  the  Governor  Genernl  in  Council: 

The  „nd»,igu»d  1-..,  lu«  under  consid«.lio„  «'>»  J'^  M^t. t, V/Su "w' 2 V 

that  these  statutes  may  be  left  to  such  operation  as  the,,   nmv  have,  except  a. 

after  otherwise  recommended: —  ,,     .    ,      i  A^f" 

Chanter  30  intituled  "An  Act  to  amend  the  Manitoba  Insurance  Act^_ 
By  one  'f  the  provisions  of  this  Act  foreign  insurance  companies  which  unde 

the   definh  on   ii  cludrcompanies   incorporated   by   the  Parliament   of   Can.da  no 

legislwr.    but™  is  perhaps  .  harmless  sort  ot  ronuirement  wh.oh  m.^ht  bo  d,.- 
,e,,„ded  suWe,.,  l^^V^T^  f^,  ZZ^.\n,  OSensive  Weapons.- 

'"'chapter  75,  intituled  "An  Act  to  regulate  the  Sale  of  Ghares,  Bonds  or  other 

U^islation,  are  required  to  file  statements  of  the,r  busina,«. 
Section  14  reads  as  follows  :— 

"Whenever  it  shall  appear  to   the  Commissioner  that   O.c  assets  of  _ai^ 

ecuHt^^B  t  it  offere,!  for  sale,  or  whenever  any  such  company  ff  ^ 
refule  to  me  aay  papers,  statements  or  documents  required  by  this  Act.  without 
gS  sati  factory  r'easons  therefor,  said  Commissioner  shall  at  once  commun  - 
oat  sue  facts  to  the  Attorney  Ceneral.  who  may  thereupon  apply  to  the  Cour 
of  Kg'  Be  eh,  or  a  judge  of  ..ad  curt,  for  the  appointment  of  a  receive  X. 
inl-e  charge  of  and  wind  up  '  business  of  sucli  company,  and  if  such  fact  or 
acts  be  mule  to  appear  it  s^ali  be  sufficient  evidence  to  authorize  the  appoint- 
ment of  a  re.-eiver  and  the  making  of  BU.h  orders  and  decrees  in  such  cases 
as  to  the  said  court  or  judge  may  seem  meet: 
These  and  other  provisions  of  this   Act   in  their  relation    to  companies   incor- 

S^d  t  trl!le„!,  .Lm<.  a„.h.,i,.e  .h..  «indi„«-„P  ot  c„mp„.,es  lor  ,„.olvo„e.. 


,v.a»!«r.yw^•,-•>?M.r^-*>>^*a^«*«s*V*•■%,^■•■*''.*a^*-''■■'«''S^'"■.^ 
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M  oi  thP  IPirislature  itself  entertains  doubt  of  its  enax-ting  authority. 
It  would  eeem  tl.a    the  '•^^'fj^^.V'  j'/.j^e  ^o„,t3  should  declare  any  provision  of 

because  by  section  IT  >t'^Py°'^<^^^,*^"^, J  Vffect  the  particular  section  or  provision  so 
the  Act  ultra  vires  the  decision  shall  only  affect  the  partic  ^^.^.^^  ^.^^ 

declared  and  shall  not  -^'^\^^l^''''lJ'ZltM^^  by  the  courts,  and 

regard  to  this  statute  may,  however   ^«  ^°";;'"^"  ;^,„^^end  disallowance. 

'''  "ctpt  n8t:iS/""A,n:;  r:^  <  An  Act  to  ^corporate  the  Imperial 

^-^lS;l^S:dC  Trust  C^pany  was  ^^^^^^^^^l  l^d 
Manitoba  Acts  of  1911,  «nd  by/ect^°^  ^3  it  was  provuiea  ^^^^^^^^^  .^ 

r;;:S^  t^^-  O^S  ?^::=\::^W^a^-  43I  repea..  and  the 
following  substituted  therefor:—  _ 

Xe  director.  m.s  fron,  .im.  u>  tmc  .lct<Tm,ne.  .        ,„       , 

Thi>  »bs.it„.ed  proV.,i.„  i.  -"'<''S?,  "^/t  tl™£.\'' »-^^^^^^^ 

heretofore  pursued  in  such  case.,  )V"i  Id    eel  ^t  h>s  <1^^.  ^^^^^^^  ^  ,,  ^^,  to 

ance  of  this  statute  unless  the  said  section  t.  be  repea 

confer  extra-provincial  powers.  .^  approved,  be  trans- 

Humbly  submitted, 

OITAS.  J.  DOIIERTY, 

MinUiler  of  Jushce. 

(Note:-Seciion  ,S  oi   CU^ier  118  .a.  an^er^d  ly  Ckapter  108  of  19tS   in 
accJrlnce  with  the  re.uiremenis  of  the  ahove  report. ) 


3  GEOEQE  V,  1913 

(Approved  10  Novemher,  1913) 

DKPARTMF.NT  or  .TrsT.CK,  OTTAWA.  30th  October.  1913. 
To  His  lioml  Highness  the  Governor  Ocneral  in  CormcU: 

The  undersigned  has  had  ""^er  «mf  ^^.^'^eSriSrliS^SSr  tSe 
Manitoba,  pa.ed  -  the  third  year  oHi^Mae^        m«  .^  .^  .^  ^^.^.^^  ^^^^ 

^SrU;  ir^^t:^::^^;;^^^^  ^^h.  m,.  have,  .biect  to  tl.  foUowm. 

-""Stri9:iSuS  <•  tr.r;^^^^^^        «^  ^-^^  ^^^-  ^" 

(■ortaii.  e»i»i-ilio«-"  ,|,„„  „„pl<„  i„  „„y  o«paoit,y  «t,j  whit* 
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in,  or,  save  ns  a  bona  fide  cuetomer  in  a  public  apni'tment  thereof  only,  to  frequent 
any  restaurant,  laundry  or  other  place  of  business  or  amusement  owned,  kept  or 
managed  by  any  Japanese,  Chinaman  or  other  Oriental  person;  and  employees  who 
contravene  this  provision  are  made  liable  to  a  penalty. 

There  has  been  referred  to  the  undersigned  copy  of  a  despatch  from  the  Secre- 
tary of  State  for  the  Colonies  referring  to  similar  legislation  of  the  Province  of 
Saskatchewan,  Chapter  17  of  1912,  which  wae  subsequently  amended  by  the  legisla- 
ture upon  representations  of  Your  Royal  Highness's  Government  by  striking  out  the 
words  "  Jiipanese  or  other  Oriental  person."  Exception  had  been  tr.ken  to  the  Sas- 
katchewan Act  by  the  Secretary  of  State  for  Foreign  Affairs  and  the  Secretary  of 
State  for  India.  It  was  pointed  out  by  Sir  Edward  Grey  that  the  Japanese  Govern- 
ment had  the  strongest  objection  to  Acts  differentially  affecting  Japanese  subjects, 
and  by  the  Marquees  of  Crewe  that  the  Government  of  India  and  popular  opinion  in 
India  resented  strongly  any  action  inflicting  disabilities  on  British  Indian  subjects, 
who  were  clearly  covered  by  the  term  "  Oriental "  as  used  in  the  Act.  Mr.  Harcourt 
observes  that  he  presumes  that  steps  will  be  taken  in  like  manner  to  secure  the 
amendment  of  the  Manitoba  statute,  which  he  observes  is  not  to  come  into  force 
until  proclaimed  by   the  Lieutenant  Governor  in  Council. 

It  is  provided  by  the  third  section  of  this  Act  that  the  Act  shall  come  into  force 
upon  proclanuition  of  the  Lieutenant  Governor  in  Council,  and  the  Lieutenant  Gov- 
ernor report"  that  it  is  not  the  intention  of  his  Government  to  bring  this  Act  into 
force  in  its  present  form,  and  that  "  if  it  is  decided  to  introduce  legislation  to  amend 
till'  t^tatute.  it  will  take  the  form  of  that  passed  by  the  Saskatchewan  Government, 
and  will  not  refer  to  any  people  by  name." 

The  Acting  Under-Secretary  of  State  for  External  Affairs  advises  that  the  Lieu- 
tenant Governor's  letter  is  being  wmmunicated  to  the  Secretary  of  State  for  the 
Coionies. 

Chapter  102,  intituled  "An  Act  respecting  'The  Dominion  Trust  Company.'" 
It  is  recited  that  this  Company  was  incorporated  by  Chapter  89  of  the  statutes 
of  the  Dominion,  1912,  by  which  the  Company  w^is  authorized  to  acquire  the  stock 
and  business  of  the  Dominion  Trust  Company,  Limited,  incorporated  by  charter  of 
the  J'rovince  of  British  Columbia,  and  aiitiiorized  and  licensed  to  do  business  in  the 
Province  of  Maiiiti'l>a;  that  it  is  expedient  that  the  transfer  of  the  business,  rights 
and  property  of  the  J)ominion  Tt  -t  Company,  Limited,  in  the  Province  of  Manitoba, 
to  the  new  company  should  be  ificd  and  confirmed  by  Act  of  the  legislature,  and 
it  is  accordingly  provided  that  the  transfer  is  authorized,  ratified  and  confirmed. 
The  Act  proceeds,  however,  with  a  number  of  provisions  relating  to  the  jrowers  and 
business  of  tlie  new  company  which,  it  must  '■■'  remembered,  i-  a  company  constituted 
by  the  Parliament  of  Canada.  This  legislation  uuiy  of  coinse  bo  harmless,  so  far 
as  the  powers  enumerated  correspond  with  those  granted  l<y  Parliament,  but  the 
undersigned  apiireliends  that  it  is  incompetent  to  the  legislature  to  enlarge  or 
modify  the  constitution  of  the  company.  He  observes,  among  other  ihings,  a  pro- 
vision to  the  effect  tiuit  the  company,  if  authorized  by  by-law,  may  borrow  money  upon 
the  iTcdit  of  the  <'ouii)any.  limit  and  increase  the  anion n»,  to  be  borrowed,  and  hypo- 
tliecate,  mortgagt?  or  pledge  its  i)roperty. 

It  appears  to  the  undersigned  that  if  these  powers  be  not  already  possessed  by 
the  Company  by  virtue  of  its  Dominion  grant  they  cannot  be  ■  onferred  by  the  local 
legislature,  and  in  matters  affecting  the  powers  of  a  comixny,  especially  the  exor- 
cising' of  borrowing  powei-s,  it  is  undesirable  that  any  di  iibt  should  exist.  It  is  not 
doubted  that  the  local  legislature  has  authority  to  remove  any  impediment  which  may 
exist  under  its  laws  to  the  execution  of  the  powers  of  the  company,  if  any  such 
impediment  can  exist  notwithstanding  the  parliamentary  grant,  hut  in  the  opinion 
of  the  undersigned  that  is  the  extent  tu  which  the  provincial  legislature  may  enact 
enabling  legitdation. 


WHiWMlMtl 
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declaration  that  -oih}..^"'^^  Z°lt  i  .  ™n  t  S  Act  o,  *..  all  cl.»»e,  be 

-"  Th:"i«i^=d  „c„™™nd. ,,,., « cop, «' >•;■'> -J";  ii„;^,citdXt 

hie  Government  with  roprard  to  Chapter  102. 

Humbly    submitted, 

CHAS.  -T.  DOHERTY, 

Minister  of  Justice. 

(Note.-Ckapter  102  .as  .nended  ly  Chavter  m  of  191,  repealing  tke  sections 
objected  to  in  the  ahove  report.) 


4  GEOEGE  V,  1914 

(Approved  2,  September,  19U) 
Bepahtmekt  ok  Justice.  Ottawa,  22nd  September,  1914. 
To  His  Boval  Highness  the  Governor  General  in  Council:  ^ 

The  undersigned  has  had  ^f.^^^^tJ^^^^^J^  ^ft^^s 
the  Province  of  Manitoba  pa-f^^  '^he  Se  r etaV  of  sTte  for  Canada  on  the  11th 
Sh! S^t^ndt  iJ  oT:;Lo^  t^t  tte  StLte.  ma.  be  left  to  such  operation 
as  they  may  have.  .    ,  •     _„poi.f    if  approved,  be  trans- 

.,jdVrrL;^-:irr.:t;':r.LZj:c*-;;.L  ,'„.™...„ . «.  o.. 

ernment.  Humbly   submitted, 

CHAS.  J.  DOHERTY, 

Minister  of  Just^cp. 


6  GEORGE  V,  1915 

{Approved  2),  April  1^l'>) 
Depautmkkt   ok  justice,  Oanaha.   Ottawa.   19th   April.   1916. 
To  Eis  Royal  Uighness  the  Governor  Generalin  Council: 

The  undersigned  has  had  under  consjlenit^  ^Irl^^^^Vs 'l^S  ^H^ 
the  province  of  Manitoba,  passed  m  the  fifth  year  of  H  «  W  «     ^^  ^  ^^.^^ 

leLd  by  the  Secretary  of  f^l^ ^^I^^^IZTJC  may  Vve.     Chapter  93 
S;:;:^T"  n:Tr:ZXX^^:t:^^  St.  B.>uifa..  Harbour  commissioners." 
18.  however,  subject  to  special  ^^^'L*'^.   .^^     ,  ^^j,,  55  of  1912.  intituled  "An  Act 
The  Act  v..ntos  a  Statute  «Vs!  ^Bon^re' itX  uVcommissioners."  and  further 
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pcation.  The  Co^ione.s  wove  j;^-^--^-^;^!'^^^ ^  1^ 
jurisdiction  within  the  limits  of  the  ^'^-'-b""  ."^  ^'J^J^fJ  T^.Taud  otherwise  dispose 
tlie  powers,  among  others,  to  acqmre,  e^P''^""*'^;,  ^,^^?/f  i';,^^!'  as  may  be  necessary 
of  real  estate,  building  and  other  l^^^^  y-  ^^^^^  "  ^, '^^^J^Lte  ^1 "  dock  property  and 
for  its  development,  maintenance  -"^''o  ?rotiJrwle  S^^^^^^^  of  any  land  acquired 
water  lots,  and  to  sell,  alienate  "^ortgage  m  «  J™;^^'^^'^,^^  development  of  the 
from  the  Government  of  Canada,  to  regulate  the  contio^^  ^  ^^^^^^^ 

water  front;  to  «o°^^truct  and  mamton  dock«   chan^^^^^^^^  ^  companies; 

harbour,  and  to  impose  harbour  dues.  ^^^^ 

The  Manitoba  Statute  in  question,  after  reci  ig,  ^! J^d  to  the  corporation,  pur- 
it  is  expedient  that  certain  additional  P^^^^^^^^  ^^  by^^^^^^^^^  Seonsistent  with 
jK,rts  to  authorize  and  en^P°^'^%*^f  ^^^^"'^^  ^^  ^^^^^^^^^^  p'^vince  of  Manitoba,  for 
the  provisions  of  any  «t«^t^t«/f  J^^',^""^";"'"'  °Lon  o  rSLcing  of  any  erection  of 
preventing  and  prohibiting  tl'^t:^^^^^"S^;°°^^  "^^^^^^^  cities  of  Winni- 

Ly  kind  upon  any  land  adjacent  to  any  "ver  ^^ith  n  *  oj^^^^^^;  .^  „,  „p,„  the 

peg  or  St.  Boniface;  to  prevent  ^^^  ^^"7^"^°^,^ ,\  ^^^^^^^  toboggan  slides  upon 

ba^ks  of  any  such  river;  to  prevent  and  P™^;^^*  ^^^^^'^^  high^^  mark  which  may 
the  ice;  to  regulate  tlie  bu ildmg  of  ««y;.;^«*;"4^Xn^^  'X;,,  proprietors  adjacent 
be  dangerous  to  or  cause  interference  with  ™^'^d;,3  ^^  and  to  impose  penalties 
to  the  shore  to  remove,  destroy  °^«-- J^^f  ^^^^^^^^^^^^^^  powers  purporting 

for  the  infringement  of  the  provisions  of  ^'^l^'^^.Snoithe  undersigned,  ultra  vires 

enlarge  the  existmg  powers  or  grant  the  othupo  .  -^^^  to  acquiesce  in  the 

legislation,  but  it  is,  in  the  view  of  the  "'^^'*^' ''f "''°     J,    .,    t  these  powers  arc  the 

v^ew.  upon  which  the  statute  in  question  fPP^'"'^^'' P^^^^^J^Jfbv  t  Sminion.  The 
prop;rLjectof  local  grant  because  they  have  not^^^^^^^^^^^^  ^^^^^  .^  ^^^ 

undersigned  would  therefore  recommend  ^^^  f  «f  ^^^  °*  ^^^ious  harm.  Many  of 
for  the  fact  that  its  provisions  f  ^^/'^^^^P^^J^///^/"^^^^^^^^  appear  to  have  been 
the  powers  which  the  provincial  Act  professes  to  ^"^/;;  ;^^^^^  j^  ,^eess  the 

aWy  deriv^  under  ^^^J^^^^l^^fl^^^Z  of  tZ  ts.    The  undersigned 
ment. 


Humbly  submitted, 

•         .  .      CHAS,    J.    DOTIKUTV 

M  in  is  1 1  r    II 


,1  unlit  r. 


-..*««f-*!*k-a'*«M*»<«i^.*S-'^»'#»'»«?*'»^»- 


^ 


1 

1  ( 
itt.  i 


■m ; 


522  MANITOBA 

6  GEORGE  V,  1916 

iAi)proved  2^  Fehruary  1917) 
Department  of   Justice,  Ottawa,  20th  February,  1917. 

To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statute^s  of  the  Legislature  of 
Manitoba  passed  in  the  6th  year  of  His  Majesty's  reign  (1916)  and  received  by  the 
Sec  eSy  oTstate  for  Canada  on  8th  April,  1916,  and  he  is  of  opmion  that  these  may 
beleft   o  such  operation  as  they  may  have,  subject  to  th.  following  oh^^^^f^^^^^.. 

Chapter  59,  intituled  "An  Act  to  enable  Electors  to  initiate  aws,  and  relating 
to  the  submission  to  the  Electors  of  Acts  of  the  Legislative  Assembly. 

This  statute  is  of  questionable  validity,  and  the  undersigned  has  !-«  °f-«  ^^ad 
occasion  to  comment  upon  similar,  provisions  enacted  by  one  of  the  oilier  Western 
ProvSces  It  is  provided  that  the  Act  shall  come  into  force  on  proclamation  of  the 
L  eu tenant  Governor  in  Council,  but  in  the  meantime  ite  provisions  are  being  con- 
sidered by  the  Courts,  and  it  is  therefore  unnecessary  that  the  undersigned  should 
make  any  further  observations  here. 

Chapter  62,  intituled  "  An  Act  to  amend    The  Jury  Act      . 

This  statute  has  been  the  subject  of  some  correspondence  with  the  local  Govern 

ment,  and  is  considered  in  a  separate  report.  .,nnrovpd    be  trans- 

The  undersigned  recommends  that  a  copy  of  this  report,  if  appiove.l,  ^^^^J^ 
mitted  to  the  Lieutenant  Governor  of  Manitoba,  for  the  information  of  his  Govern- 

Humbly  submitted, 

CHAS.    J.    DOHERTY. 

Minister    of   Justice. 

(NOTK  -Chap.  59  supra  was  subse<iuently  held  by  the  Privy  Council  to  l)e  xdtm 
vires  of  the  Provincial  Legislature,  L.R.  [1919]  A.C.  935.) 

(Approved  11  Dec,  1916). 

9th   December,   1916. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  a  statute  of   the  l«8if^tur«  of 

Manitoba,  passed  at  its  last  session,  Cliapter  62  of  1916   assented  ^o  on    Oth  Ma  c^ 

and  received  by  the  Secretary  of  State  for  Canada  on  8th  April   entited     An  Act  to 

nfend  the  Jury  Act",  by  the  provisions  "^  -^i^^  ^-^i^^^V^^^'  '^   ™td  ng  as 

Jury  Act  of  the  province,  Chapter  108  of  the  Revised  Statutes  1913,  providmg  as 

follows: —  ,      ^„       .     <•  iv     vi^^n 

"When  either  before  or  during  any  sitting  of  the  Court  of  the  lunges 

Bench  referred  to  in  section  46  of  this  Act,  it  appears  necessary  or  advisable  for 

anTrearon  to  have  a  larger  panel,  the  judge  assigned  to  preside  over  such 

■  TtLg. Tany  other  judge  of  tie  Court  of  King's  Bench,  r^^^j^^^^^^^l^^l^ 

the  sheriff  to  summon  any  number  of  petit  jurors  in  excess  of  the  number  pro 

'"'''  (2Vtl"upS  Ih  additional  petit  jurors  shall  be  chosen   and  sum^ 
moned  by  the  sheriff  in  the  manner  outlined  in  the  said  Act  «-   «!    r '''"' 
Z  the  said  Act  shall  muiaiis  mutandis  apply  te  such  addi  lonal  jurors. 
By  the  said  Seotion  46  of  Chapter  108  it  is  provided  as  i^}^^^^'-- 

"There  shall  be  eighteen  grand    urors  and  thirty-six  petit   lurors  sum 
nu.ned         he  fi    t  instance  for  any  sitting  of  the  Court  of  King's  Bench  for 
Ttrinl  of  causes,  matters  and  issues  which  are  to  be  tried  with  a  jury  and 
for  tlie  trial  of  criminal  matters  and  proceedings. 


■*^- 


IrlrliarfffiMli'WftP^' 
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••  (.)  The  number  of  petit  jurors  to  be  summoned  in  the  Eastern  Judicial 
District  for  any  such  sitting  shall  be  forty-eight. 

It  therefore  appears  that  while  formerly  ^^^^ft^J::^^^^^ 
was  limited  to  36,  or  for  the  Eastern  ^^^^^''^IJ'JXtt^^^^^^^  the  sheriff  to 

unlLmted  authority  upon  a  ^udgc  of  the  J^^""/  /™  ^^3,  f^^merly  preseribed. 
summon  any  number  of  petit  jurors  m  excess  of  the  ^^^^^  application  to 

The  effect  or  propriety  of  this_  legislation  -J^^^ J^^^^  ^^^^^  L  local  legislature, 
.ivil  preceding.  t>^- ^^l^j;^-  ^e^^mS^  X^--  of  the  ^p^ation 
The  undersigned  directs  attention  to  t"e^  .       ^  procedure  in  criminal 

which  it  may  have  in  regard  to  -•^?";;;f^^*"f^;d;Xon  of  Par  lament,  and  is  specially 
nuitters  is  ^vithin  the  exc  usn-e  leg.Blative  3--^^^°-  °  ^^^^.^^  ,^^^  ;,  j,  p^o- 

withdrawn  from  provincial  control.     ^^^,  7,  J  !  ™"    ^escribed  according  to  the  laws 
vided  that  qualifications  of  petit  jurors  shal  be  tho^ep^^^^^^^  ^.^^  legislation 

of  the  provinces  for  the  t-c  bcmg  m  foice  There  s^  ^^^^^.^.^^,  .^,rel.ends, 
oxpreesly  fixing  the  number  of  ^Y.^^'^'^l^^^^^  that  its  provisions  relate  to  the 

been  assumed  for  the  purposes  of  the  <^™^"J^,^;f^^^^^  It  may  be 

f>anels  as  constituted  by  the  respective  ^^^^^^XivZm\^^^^^  be  found  implied  in 
debatable  whether  this  intention  is  by  ^^^^f/.^^^^^^^i^f^ft'^^eii  an  intention,  whether 
the  Criminal  Code.  It  may  also  be  ^"^'tX^^.^.i^^" distribution  of  legislative 
express  or  implied,  can  have  effect  consistentl     with  the  distr  ^^^^^^^^^^^ 

authority  under  the  British  North  A-orica  A^  It       no  ,^^.^^^_ 

for  present  purposes  to  discus,  or  ^^'f  "'^^^  ?   ^"^,^',4^  prosecutor  or  accused  shall 
It  is  provided  by  the  Criminal  ^'^''^VrtU  usual  ca^'se^i.l  shall  also  have  any 
have  the  right  to  challenge  the  array  1        he  ^^ual  «J_  ^^^  ^^^^^^^  ^^^^ 

number  of  challenges  to  the  f  "f^f";;  .'■'  "^{^Xige  to  the  polls;  and  it  is  more- 
have  also  a  limited  number  of  permptoij  ^^'''^'•^"f''-  ^  f  -^.^rs  not  per- 
over  enacted.  Section  933  that  *e  Crown  may  direct  ^^  -  '^-^ 0  ^J^^^  ^^^^  ^^^^^^ 
eniptorily  challenged  by  the  accused  to  ^^and  by  mnij  ,  ^.^^^^  ^^^^^  ^^.^ 
who  are  available  for  the  purpose  '^^'r^^'^"^^;^;'!  ""^^e  unt  1  the  p.vnel  has  been 
right  of  the  Crown   to   caus<.   any  3""- J^/^^^^^^^^X^^^^ 

exhausted  affords  to  the  proseeutmg  "jf  °1'^^  "^t,^",^7;he ^anel ;  and  while  the  right, 
increases  or  appreciates  in  P--.«P-'t7"  ^/J^^f.  "^J  reeugnred  bv  tke  Crimimil  Code,  it 
which  is  one  of  ancient  origm  and  .'^^    °  ^^Ji^^^^i^/  freason  with  relation  to  a  panel 

^"^^i:=:;i^=;erstl.t^jheliu.tof^w^^ 

extreme  case  for  the  Prov  nee  of  ^>''»''«^« J^.'^X^cise  o  tlu  right  to  require  a 
ought  not  to  be  exceeded  lor  the  l-^l-^/^^^^^J  ^^^'a;  Uu"  Parliament  would  have 
iuror  to  stand  by  in  a  cnmuial  case.  l^^^l^^'^Z  Cmsidered  that  possibly  a 
i„,posed    a   reasonable  Inuit   had     t  ^een   sugges  ^^  ^^^  indefinitely. 

province  might  for  its  own  P»^-P?''^'%'"\\""'p;';i,  ,,  of  MnnUoba,  the  Parlia.uent  is 

Criminal  trials  are  proeeedmg  m  the  ^  "    »^'    ^  ^     ^^^..^..^^^  „^,,^ths  before 

not  in  session,  and  it  will  in  ^1-  ordinary  ecu  1^0    th   ...  ^_^^^^^^^^^.^^^^   ^^.^^ 

a  suitable  amendment  can  ^^  ^^^^^^^tol^^o  stand  by,  having  regard  to 
rt::tl:S'u::^l-n^SS^^u:Su  ;rovi.ion  is  made  for  the  summoning 
S^^tS^  tlr  <.  ..ors  in  .ul^tion  l^^Z:^^tu...^  procedure. 
Presumably  the  lo--  legislation  ^^'"1  "^  "'^^^I'J.^i,,  ,„,rts  as  to  whether  the 
but  there  is  a  question  -^^^.J'I^^^'^^^CL  indirect  u  -hod  which  has 

r=t^iS^S  liSrtil:T;trr^ir  m^^  l  .asouably  avoided. 


rt=-!?!?^W"-^W 


lin-^^j^- 


.tf  .■•^*'"ii.®n»-» 


:    ^f^    Aflt^-t.  ^""i'';^-*^!"-  . 
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The  Provincial  Government  is  responsible  for  the  administration  of  criminal 
justice  in  the  province,  and  may  therefore  enunciate  its  intention  in  tne  application 
of  the  amendment  in  question.     Your  Excellency's  Government  ^^^  likewise  reapon^ 
sible  for  its  policy  in  the  promotion  of  such  amendments  to  the  Criminal  Code  as 
will  tend  *o  avoid  injustice  in  the  application  of  its  provisions   to  existing  condi- 
tions.    The  umlorsigncd.  upon  careful  consideration  of  the  ^^ff^ion  introduced  by 
the  recent  amendment  to  the  local  laws,  deems  it  his  duty  to  «dvise  that    he  right  of 
the  prosecution  to  sel(3ct  jurors  for  criminal  cases  cannot,  con.patib  y  ^ylth  the  ends 
of  jifstke  be  enlarged  in  such  a  manner  as  might  result  from  the  application  of  section 
feX  to  the  project  of  securing  a  panel  of  petit  jurors  subject  to  the  -le  enunciated 
in  Section  »33  of  the  Criminal  Code:  and  therefore  for  t be  avoidance  of  doubt  and 
with  a  view  to  the  application  of  the  kw  in  accordance  with  what  he  conceives    o  be 
U    reasonable  purpose,  he  would  bo  disposed  to  consider  the  propriety  of  disallow- 
ance unless  the  Lieutenant  Governor  of  Manitoba  be  advised  to  give  an  assurance  that 
hrGovcrnu  ent  will  see  thc^t,  pending  the  consideration  by  Parliament  of  the  provi- 
s  ons  of  the  C  iminal  Code  to  which  the  undersigned  has  referred,  the  prosecuting 
authority  shall  not  exercise  any  right  to  require  jurors  to  stand  aside  at  c"-;^;^  *";!« 
in  excess  of  that  which  would  have  been  permissible  if  section  46A  as  enacted  by  the 
recent  Act  of  Manitoba  had  not  been  passed. 

The  undersigned  accordingly  recommends  that  a  copy  of  this  rci«rt.  ^  .aPPjed 
be  transmitted  to  the  Lieutenant  Governor  of  Manitoba,  for  the  information  of  his 
Government,  with  a  request  for  an  early  answer  to  the  inquiry  herein  suggested. 

Humbly  submitted, 

C.  T.  DOHERTY, 

Minister    of  Justice. 


ill 


.    ,  M  .  Decembei    29th.    1916. 

TlPPoKT  to  the  Lieutenant  Oovernor  of  a  Committee  of  the  Executive  Council  of  the 

Province  of  Manitoba  on  Matters  Referred  to  thexr  Consideration 

The  Honourable  the  Attorney  General  submits  to  Council  a  report  «f  i°^/«;\^'- 

^  WheSae    the  Honourable  the  Attorney  General  has  eoneidered    he  Report  of 

the  Pi^vv  Council  of  Canada,  together  with  a  Report  of  the  Minister  of  Justice 

fhreto  attached  regarding  the  amendments  to  t^^  J"J.  ^^J^^^J!^  «*  ^^^  "'^'  «"" 

«ion  of  the  Legislature  of  the  Province  of  Manitoba  and  submits.- 

1    That  the  Province  has  exclusive  jurisdiction  to  legislate  as  to  the  number  of 

'""^a)'°sL^^^of  theTrUish  North  America  Act  allots  to  the  Provinces,  exclu- 
sively,  the  constitution  and  organization  of  criminal  courts.  „„.i,„,u^ 

m  The  Courts  accept  this  view.  In  Alberta,  there  is  express  judicial  author  ty 
that  the  number  of  Jurors  to  be  summoned  for  any  panel  is  something  which  relates 
to  th  constitution  and  organisation  of  the  Courts,  and  is  therefore  ""^er  Provincia 
control.  The  Courts  in  Nova  Scotia  and  Ontario  have  both  expressly  deeded  that 
the  number  of  Grand  Jurors  to  be  summoned  is  something  over  which  the  Province 
has  exdusTve  jurisdiction,  and  in  one  case,  Mr.  Justice  Oeler  states  "That  no  one 
w  1  now  gue  that  this  is  r,ot  a  matter  relating  to  the  constitution  of  the  Provincial 
Court  and  therefore  within  the  power  of  the  Legislature."  I  have  not  been  able  to 
find  any  decision  or  dictum  to  the  contrary.  j.      i      i     •  i  *  j    „» 

?c^  Provincial  legislatures  ever  since  Confederation  have  freely  legislated  as 
to  Jur  es,  and  although  their  action  has  been  questioned  by  the  Dominion  authorities 
!n  r^ret  oTsome  matters,  legislation  as  to  the  number  of  Jurors  to  be  summoned 

has  never  before  been  questioned.  ..,-.•         t  ,\.^  PmvinnP    it  in  not 

2  The  Act  being  within  the  exclusive  jurisdiction  of  the  Province,  it  is  not 
proper  tor  the  Dominion  Executive  to  sit  in  judgment  on  its  propriety. 


;? 


'*'''ril|  mitui 
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3    If  the  matter  wore  not  within  the  exclusive  juriediction  of  the  Province,  it  is 
latioi  then    n  fo  ce.  or  thereafter  to  be  put  in  force,    n  respect  of  Jur.es  except  m 

^z^^::t^^^:  tr^  st::ts^;t  lS^^^r^ 

^-  'i:?::^iS^t:i:'vr^^^^^^      -ainea  in  the  Dominion  criminal 
statu^i  eve'lce  1^^^    it  would  appear  that  any  Executive  interference  would  be 

^•""T^TMoefont^^Se^Vrl!:^^^^^^^^  have  sin.e   Confederation  p^sed 

legis{alnrn\u  e^Ltials  similar  to.the  Act  which  i^  -^  '^^^^Xnce    '^''' 
have  been  in  force  for  many  years  without  any  objection  «'  >f  "/;;^^^^^^^^  ^f  ^^^ 

(c)  The  law  is  in  itself  reasonable  and  neceeeary  lor  the  due  expedition  ot  the 
business  of  the  Courts,  and  to  meet  the  proper  ends  ot  Justice. 

(d)  The  only  reason  suggested  for  the  interference  is  an  unwarranted  imputa- 
tion ^h\t  the  ProvTncial  authorities  charged  with  the  enforcement  of  the  criminal 

'^^  afwhh  a"lf 2ue';espect  to  His  Excellency's  adviser.,  and  while  he  appreciated 
their  solicitude  on  behalt'  of  prisoners  now  awaiting  trial,  the  Honourable  the 
Attorne^C^Sierans  of  the  opinion  that  the  report  referred  to  amounts  to  an  attempt 
to  ite  fere  wUh  the  constitutional  rights  of  the  Province   .md  w-hile  -flectin.  on  the 

Eril:  ^:t:£  i^^^n;^^^rTi;r  Te^tory    and  the  Korth-W.t 

""''tnZ  tomSSn  of  the  Honourable  the  Minister.  Committee  advis^ 
That  the  undertaking  or  assurance  asked  for  by  His  Excellency's  advisers  be  not 

*^^'^""  Respectfully   submitted, 

.     '  T.   C.  MORRIS, 

is*  Chairman. 

Executive  Council  Office,  December  29th,  191 6.     ^ 

(Approved  IS  Fthiuary.  1911) 

Department  OF  Justice,  Ottawa,  3l8t  January,  1917. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consLleration  copy  of  a  report  of  a  Committee  of 
the  Executive  Council  of  the  province  of  Manitoba  approved  \  H]«  J^^''^^^^  *^j^ 
Lieutenant  Governor  on  29th  December,  1916,  embodying  a  ^^P""-*.  °^/ ^''^.^^^I^J 
General  of  the  province  upon  the  order  of  Your  Excellency  in  Council  of  11  h  Decern^ 
ber  1916,  with  regf  rd  to  the  recent  jury  legislation  of  Manitoba,  by  which,  for  the 
rea'sons  stated  by  the  Attorney  General,  the  local  ao.ernment  ;!<^^ 'i"«%f /Xt".;^ 
undertaking  or  assurance  with  regard  to  the  conduct  of  prosecutions  in  the  selection 
of  petit  juries  summoned  under  the  Act  in  question.  .     •  ,  ,     • 

The  Attorney  General  argues  that  the  Act  is  intra  vires  of  the  provincial  legis- 
latvre,  and  this  point  may,  but  only  for  the  purposes  of  this  discu-'.^ion,  be  conceded. 
Thu  que^lion  whether,  as  maintained  by  the  Attorney    General .  the    province    has 
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exci'.isive  jurisdiction,  as  connected  witli  the  constitution  of  the  courts,  to  prescrihc 
the  ni.'mhor  of  jurors  to  be  summoned  does  not  neise,  and  the  undersigned  does  not 
propose  to  consider  it  here,  but  he  observes  that  it  appears  by  the  observations  of  his 
predeccbsors  in  reviewing  provincial  legislation  relating  to  juries  in  criminal  cases, 
inohidinK  those  of  the  Honourable  Edward  Blake  upon  the  Manitoba  Juries  Act  of 
187(),  that  tlio  provisions  in  question  have  been  thought  to  trench  upon  criminal  pro- 
cedure ami  to  be  sustainable  rather  by  reason  of  the  confirmatory  Dominion  legisla- 
tion than  because  of  the  inherent  powers  of  the  provinces.  The  undersigned 
cndeavourpil  to  make  it  clear  by  his  report,  which  was  approved  by  the  said  Order  in 
Council  of  J  1th  December,  1916,  that  the  objection  to  the  legislation  did  not  depend 
upon  any  question  of  its  validity.  Indeed  if  the  Act  were  invalid  it  could  have  no 
effect  to  create  prejudice,  although  its  provisions  might  lead  to  undesirable  litigation. 

The  ground  upon  which  the  undersigned  ventured  to  suggest  tiiat  the  local 
government  should  give  an  assurance  of  its  intention  assumes  the  constitutionality 
of  the  local  statute,  but  suggests  that,  having  in  view  the  provisions  of  the  Criminal 
Code,  it  was  capable  of  an  application  which  might  prejudice  the  fair  trial  of  criminal 
causes. 

The  material  difference  of  opinion  as  between  the  Attorney  (Jeueral  of  Manitoba 
and  the  undersigned  is  evidenced  by  paragraph  3  (c)  <3f  the  Attorney  General's  report, 
in  which  it  is  stated  "  that  the  law  is  in  itself  reasonable  and  necessary  for  the  due 
expedition  of  the  business  of  the  courts  and  to  meet  the  proper  ends  of  justice,"  upon 
which  the  Attorney  General  proceeds  to  state  that  there  is  an  unwarranted  imputation 
that  the  provincial  authorities  charged  with  the  enforcement  of  the  criminal  law 
might  act  unfairly. 

As  to  the  question  of  the  reason.ibleness  or  mn-essity  of  the  legislation  of  the  civil 
business  of  the  courts,  the  undersigne<l  does  not  presume  to  express  any  view;  the 
quality  of  the  provision  wae  questioned  solely  because  of  the  effect  which  the  enact- 
ment would  have  upon  criminal  pi'oceduro  in  ri'lation  to  the  right  of  standing  by,  and 
it  is,  in  the  humble  opinion  of  the  undersigned,  not  reasonable  or  necessary  that  a  right 
uncontrolled  judicially  to  require  jurors  to  stand  by  in  criminal  causes  to  a  number 
exceeding  forty-eight  should  under  ordinary  conditions  exist  or  be  exercised.  It  i.-i 
upon  this  view  alone  that  the  undersigned  suggested  that  he  might  consider  the  dis- 
allowance of  the  statute. 

The  underaigne<l  does  not  understand  the  Attorney  General  to  (|uestion  the 
authority  of  I'aviianient  to  regulate  the  rights  of  the  i)iirties  in  respect  to  the  selec- 
tion of  jurors  at  criminal  trials,  v'lii"'*"  Justice  Ilngarty  of  Ontario,  in  the  very  pas- 
sage of  the  well-known  case  upon  which  the  Attorney  General  relies,  after  i-eference 
to  the  Dominion  enactment  of  186!)  as  legislation  l)y  relation  and  reference  to  pro- 
vincial law,  says  that  "  the  Dominion  Parliament  is  supreme  in  criminal  law  and 
procedure,  and  may  I  assume  exercise  its  powers  in  such  fashion  as  it  may  deen; 
expedient." 

The  propriety  of  exercising  the  jjower  of  disallowance  for  the  purpose  of  pre- 
venting conflict  between  provincial  legislation  and  Dominion  policy  is  maintaine»l 
by  the  eminent  cimstitutional  authority  of  the  late  lion.  David  Mills,  who,  when 
Minister  of  Justice  in  1898,  recommended  to  the  Governor  General  in  Council  the 
disallowance  of  a  statute  of  the  province  of  Prince  Edward  Island  upon  the  view 
expressed  in  his  report  that  "  the  power  of  disallowance  has,  however,  been  vested  in 
Your  Excellency,  not  only  for  maintaining  the  constitutional  line*,  of  legislative 
authority,  but  also  for  preventing  the  provincial  legislatures  from  interfering  with 
Dominion  policy  in  matters  in  which  it  is  competent  under  the  constitution  to  the 
Dominion  Government  to  have  a  policy.  There  may  be  provincifl  legislation  which 
can  have  effect  until  superseded  by  Parliament,  and  as  to  s,  eh  the  undersigned  appre- 
hends the  power  of  disallowance  may  be  properly  exercised  if  the  legislation  be  in 
the  opinion  of  Your  Excellency's  Government  prejudicial  to  ihe  Dominion  interests.'' 
Indeed  th  )  undersigned  does  not  perceive  that  there  has  been  any  difference  of  oiiinion 
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among  his  predecessors  as  to  tlie  right  or  tiie  reasonableness  of  invokiiij?  tlio  power  of 
disallowanc(3  for  the  purpose  of  harmonizinp  provincial  legislation  with  the  general 
policy  in  relation  to  matters  within  the  legislative  authority  of  Parliamenf. 

The  Attorney  General  emphasizes  the  fact,  which  he  says  has  been  entirely 
ignored,  that  the  fixing  of  the  number  of  jurors  to  be  summoned  is  by  the  local  statute 
left  to  the  judges  of  the  Court  of  the  King's  Bench.  This,  nevertheless,  is  one  of  the 
provisions  of  the  statute  which  tiie  undersigned  quoted,  but  it  does  not  and  indeed 
could  not  commit  authority  to  the  judges  with  respect  to  the  exercise  of  the  right  of 
the  prosecuting  officer  to  require  any  number  of  jurors  from  the  authorized  panel  to 
stand  by,  antl  for  that  reason  affords  to  a  prisoner  no  judicial  security. 

In  three  of  the  provinces  which  the  Attorney  General  mentions  as  having  con- 
ferred power  upon  their  judges  to  increase  the  number  of  the  ordinary  panel,  the  fixed 
number  is  less  than  48;  at  tiie  common  law,  under  which  the  rights  of  the  prosecutiou 
and  of  the  accused  to  challenge  or  require  jurors  to  stand  aside  were  developed,  the 
sheriff  commonly  returned  48  jurors  for  a  session  of  gaol  delivery,  oyer  and  terminer, 
and  of  the  peace;  aiul  it  was  probably  in  consequence  of  the  common  law  practice 
that  a  number  not  in  excess  of  4S  wa.s  limited  by  the  legislation  of  Manitoba  and 
those  provinces  which  restrict  the  ordiuarj-  panel.  It  is  ctmceivable  that  thercj  may  be 
conditions  in  which  the  panel  should  in  the  interests  of  the  due  administi'ation  of 
justice  be  enlarged,  but  the  undersigned  api)rehends  that  then  the  rigiit  of  the  prose- 
cution to  require  jurors  in  excess  of  the  ordinary  i)anel  to  stand  aside  should,  in  the 
interests  of  justice,  be  subjected  to  judicial  control.  The  undersigned  proposes  there- 
fore to  introduce  into  Parliament  a  measure  intended  to  give  effect  to  this  view;  but 
as  a  session  of  Parliament  is  now  in  progress,  and  as  the  conclusions  of  Your  Excel- 
lency's Government  upon  the  subject  are  made  known  by  the  correspondence  ensuing 
upon  the  Manitoba  legislation,  the  undersigned  is  disposed  to  think  that  it  is  unneces- 
sary to  recommend  any  further  action  with  regard  to  this  particular  statute;  dis- 
allowance is  moreover  to  be  avoided,  unless  necessary,  by  reason  of  the  fact  that  the 
method  of  legislation  adopted  by  Parliament  has  unfortunately  so  entwined  the  pro- 
visions competent  to  the  Dominion  with  those  for  which  the  provinces  are  responsible 
that  the  exercise  of  the  power  vested  in  Your  Excellency  in  the  present  case,  while 
effecting  the  salutary  object  of  adapting  criminal  procedure  in  Manitoba  to  the  views 
of  Your  Excellency's  Government,  would  at  the  same  time  pr(>vent  the  operation  of  n 
measure  presumably  designed  to  regulate  civil  procedure  in  the  manner  recpiired  by 
the  legislature. 

The  undersigned  made  no  imputation  of  unfair  motives,  but  he  considered  it  a 
part  of  his  duty  in  the  public  interest  to  see  that  the  provisions  of  the  Criminal  Code, 
for  which  the  Parliament  is  responsible,  were  not  indirectly  extended  by  means  of 
local  legislation  so  as  possibly  to  produce  injustice;  he  did  not  even  imagine  tl^at  his 
proposal  would  bo  received  otherwise  than  with  approval  by  the  Attorney  General, 
and  he  apprehends  that  the  local  authorities  mi?ht  very  readily,  without  seeking  for 
cause  of  offence  which  was  not  intended,  have  acquiesced  in  the  suggestion  which  the 
undersigned  submitted  and  which  he  conceives  to  have  been  perfectly  reasonable. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  province  of  Manitoba,  for  the  information 
of  {lis  Government. 

Humbly  submitted, 

CIIAS.  J.  DOHEETY, 

Minister  of  Justice. 

1917,  (1918),  1919,  1920 

Keports  on  the  Statutes  for  the  years  1917,  1919  and  1920  (The  Statutes  for  1918 
were  not  reported  on)  were  approved  by  the  Governor  in  Council  but  contain  no  com- 
ments; the  Statutes  are  left  to  such  operation  as  they  may  have. 
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59th  VICTOEIA,  1898 

2nd  Session — 7th  Legislature 
(Approved  21  November,   1896.) 
Department  of  Justice,  Ottawa,  20th  October,  1898. 
To  His  Excellencn  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  Legislature  of  the  Province  of  British  Columbia  in  the  fifty-nmth  year  of 
Her  Maiesty's  reign  (1896),  received  by  the  Secretary  of  State  for  Oajiada  on  the  .l.i 
July,  189G,  and  he  is  of  opinion  that  they  may  be  left  to  their  operation  without  any 
observations,  with  the  exception  of  Chapters  10,  21.  37,  50  and  55.  which  are  the 
subjects  of  a  separate  report. 

The  undersigned  recommends  that,  if  this  report  be  approved,  a  copy  of  ttie 
same  be  sent  to  the  Lieutenant  Governor  of  the  Province  for  the  informatiovi  of  his 
(lovernment. 

Hesppctt'uily  subinittod, 

O.  MOW  AT, 

Minister  of  Jvstid 


(Approved  SO  November,  1S'J6.) 
Department  of  Justice,  Ottawa,  27th  Novembev,  1896. 

To  Ilia  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the 
Province  of  British  Columbia,  parsed  in  the  fifty-ninth  year  of  Her  Majesty  s  reign 
(1896),  assented  to  on  the  I7th  April  last,  and  received  by  the  Secretary  of  State  for 
Canada  on  the  8th  July  last.  ,, 

Chapter  10.     "An  Act  respecting  Co-operaf.ve  Associations. 

Section  17  provides,  among  other  things,  that  if  any  person  obtains  possession 
bv  fal«e  representation  or  imposition  of  any  property,  moneys,  securities,  books, 
papers,  or  other  effects  of  an  Association,  he  shall  be  liable  on  conviction  to  a 
penalty  not  exceeding  one  hundred  dollars  and  costs,  and  m  default  of  payment  to 

imprisonment.  _  ,  ^  .    .     ,  i  j   ^i.       a 

This  legislation  appears  to  alTect  the  subject  of  Criminal  law  and  the  offence 
stated  has  been  declared  criminal  by  the  Criminal  Code,  1892,  and  punishment  has 
been  thereby  prescribed  for  such  an  offence.  The  objection,  however,  is  not  of 
sufficient  importance  to  call  for  the  exercise  of  the  power  of  disallowing  the  Act 
which  contains  it,  but  the  undersigned  recommends  that  the  provision  be  considered 
by  the  Provincial  Legislature  with  a  view  to  its  repeal.  ,      -n,-     ,, 

Chapter  21    "An  Act  to  preserve  the  Forests  from  Destruction  by  ±ire. 
Section  6  provides  that  all  locomotive  engines  used  on  any  railway  which  passes 
through  anv  fire  district  shall  be  provided  with  the  most  approved  and  efficient  means 
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c  a      f  .„rv.  tVio  fnrnnpM  of  such  engines,  and  that  the  smoke- 

Act  of  Canada  applies.  ^^ 

Charter  37.     "T''^  Mun:..pal  Ck»s«  Act.  „„demgned  ™uld 

C9n  Tho  Prevention  of  Cruelty  to  Animals;  ,     „  .    ^      • 

■.=  e?r:;rd  cart.!""™  ™oh  L,s  or  vo»eU   or  *J0„  railwa,  carr,..e,  or  c.. 

r:'  :;:,.r  er':c:d';,pr:,"'t'„'a«ec.  subieot,  »hioh  be,o„.  .o  Do^ioio.  ie«,. 

cannoi,  icga  j  ^^  British  North  America  Act." 

^"'"Shrpt-  na    " An  Act  to^icWorate  the  Alberni  Water,  Electric  and  Telephone 

'^"'"rect'^n 's'aul'Lizes  the  Company  to  appropriate  and  u.e  the  waters  of  Stamp 

""""^  rrV^r'"  An  Act  to  amend  an  Act  to  incorporate  the  Consolidated  Kailway 
and  S  €ompany^^an''d1o  c:nsolidate  certain  Acts  relating  thereto,  and  to  change 

Creek  and  Capilane  River.  u,„.p«rith  unon  Section  2  of  Chapter 

„,  :„'rsS";^''oV.arr"S'»f  trStlttrrih''eZv..ce  o.  Q.*ee,  .S.a. 

states  as  follows:  .  , 

"  It  ha^  been  pointed  out  on  several  occasions  by  preceding  MimB.ers  of 

■'  ^"^^-^±iz::^,^s^!^^^ r =rr.?s 

■  Xr.rnl"„;:dtthalf  of  .he  Pominion.to  haveW,„e  the  proper*  of 

.,  ,     the  Dominio,,  undo,  the  f''f  ^  J^jf^^r^^'^if^iven   i„  deoision  upon 
« The  Supreme  Court  o     Canada  h.     '"'"^f  J       ^    y„„  Excellene, 

^  .,       cer«iu  ■.7.»»J"f„f'fhe^:  te.tS,"    n.olve  'ho  inquiry  a,  to  the  legidative 

•  (In  re  .Jurisdiction  over  Provincial  Plaherlee.) 
82291—35 
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upon  appeal,  and  pending  their  final  determination  there,  the  undersigned 
confiiders  that  it  would  be  improper  to  disallow  either  of  thb  Statutes  con- 
taining these  questionable  provisions." 

The  Statutes  containing  the  sections  now  in  question  should,  for  the  reason-s 
thus  stated,  likewise  be  left  to  such  operation  as  they  may  legally  have. 

Section  59  of  Chapter  55  purports  to  cover  ground  which  had  previoucly  been 
occupied  by  provisions  of  the  Criminal  Code,  1892,  and  the  constitutionality  of  the 
section  is  on  that  account  open  to  objection  or  to  question. 

Notwithstanding  these  objections  or  questions  the  undersigned  is  of  opinion  that 
the  Acts  containing  the  sections  mentioned  in  this  report  should  not  be  disallowed, 
and  recommends  that  a  copy  of  the  report,  if  approved,  be  transmitted  to  the 
Lieutenant  Governor  of  the  Province  for  the  information  of  his  Government. 

Respectfi:lly  submitted, 

O.  MOW  AT, 

Minister  of  Justice. 


60th  VICTORIA,  1897 

3ru  Session — 7th  Legislature 

Extract  from  the  letter  of  the  Lieutenant   Governor  of  British   Colnmhia  to    th« 

Secretary  of  State  of  Hth  May,  1897. 

"  I  have  thought  it  advisable  to  reserve  for  the  pleasure  of  His  Excellency  the 
Governor  General  in  Council,  Bill  No.  40,  an  Act  relating  to  the  employment  of 
Chinese   or   oapanese  persons   on   works   cirried  on   under   Franchises   granted   by 

Private  Acts. 

My  reasons  for  doing  so  are  that  its  provisions  appear  to  me  to  be  exceptional, 
and  I  am  in  doubt  whether  they  come  within  the  competence  of  the  Local  Legislature. 

Clauses  4  and  5  of  the  Bill  appear  to  affect  the  standing  of  Aliens  in  the  Province 
after  becoming  British  subjects,  and  should  I  be  correct  in  my  conclusions,  legislation 
of  this  character,  should  it  become  law,  might  seriously  interfere  with  our  International 
relations  and  Federal  interests." 


» 


The  Consul  General  for  Japan  to  His  Excelhmcy  the  Governor  General 
Consulate  of  Japan,  Vancouver,  B.C.,  1st  June,  1897. 

YouK  Eacellenoy,— In  reference  to  my  telegraphic  despatch  of  the  I7th  and 
also  to  my  despatch  under  date  of  the  19th  ult.,  I  have  the  honour  of  informing  Your 
Excellency  that  I  have  been  instructed  by  H,  I.  Japanese  Majesty's  Government  to 
protest  against  Your  Excellency  giving  assent  to  the  particular  clauses  containing 
the  word  "Japanese"  in  tht  so-called  Oriental  Labour  Sill,  submitted  by  the 
Lieutenant  Governor  Dewdney  to  Your  Excellenc  r's  decision,  on  the  ground  that  the 
said  Bill,  so  far  as  it  concerns  the  Japanese,  is  the  most  unjust  and  unfriendly  measure 
ever  taken  by  any  civilized  Government  against  a  friendly  nation  of  Great  Britain  and 
her  dependencies. 

I  have  therefore  the  honour  of  protesting  against  Your  Excellency  giving  assent 
to  the  Bill  above  referred  to,  and  also  of  calling  your  serious  attention  to  the  various 
fiT-ts  in  connection  mth  the  passage  of  the  said  Bills  by  the  Bi't'sh  Columbia  Legis- 
latures and  the  insertion  of  the  word  "Japanese"  thereto. 
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The  Bill  ..i.inal,y  Lad  not  contained  ^^^^  ^T!^  'SlZ  :'S^:^ 

words  "Japanese"  in  vhe  Bill  -- -tu-e  y  --^^f  J°  ^J  ^Zei  ,,  do  .rong  and 
ranted  by  any  facts  whatever.     They  are   ^»^  aPje^- jo^    P  .^  ^^.^  p,,,i„ee. 

injustice  to  the  interest  and  dignity  of  ^'^^'^  fj';"f 'J^ -S^/p^.^age  of  such  a  Bill  by 

Although  hardly  necc..ary,  I  may  P""^*  ""J:  ^^^^^^^^  ^^^^tfng  the  T^oyal. assents 
oneof  the  Provincial  Legislatures  and  of  Your  Excellency  gi^^^^^^^^^^  ^^^ 

hereto  will  tend  eventually  to  the  "^^^^'f  ^*"V'e",„eci  llv  ifthr Wi^^  which  the 
local  people  towards  the  JaPaneso  residents  -^.^^'^'^s  It  will  be  obvious  to  Your 
said  Bill  has  passed  the  British  Colunibm  Leg.  latu  -  U^^  1  ^^.^^^^  ^^^ 

Excellency  tv.at  the  J«P^?,«^V  'L/ fo^  in  the  TrTaTv  between  Japan  and  Great 
that  the  full  rights  and  liberty  P^^^/ed  for  n   the  ireaty^b  unfriendly 

Britain  will  ^ol^^^l^^e^ZTntL  o  er^lLd  tty  become  law.  would  very 
measures  on  the  part  oi  the  ^.anaaian    ru  ,     nations  interested. 

naturally  have  led  to  the  serious  complications  ^/^J^^^  ^"^Excellency's  fair  and 
It  is  my  sincere  and_  earnest  desire,  ^^J^^^^'  ^^^^^  from  ^^  which 

3u«t  decision  will  result  in  ^^^  .^^Jf  \^;^jf  ^^^^l  J  *^^^^^ 

Province  concerned.  t   i.         jf ., 

I   have   &c.. 

TATSZGORO    NOSSE, 

B  ] .]  M.'s    Consul    Qpnernl    for    Caruida. 

His  Excellency 

The  Enrl  of  Aberdeen. 

(Approved  20  Odoher,  1897) 

Depautment  op  Justice,  Ottawa,  16th  October,  1897. 

To  Bis  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  Honour  -J^^  ^m^r  rS^  ytt  oTSr 
by  the  legislature  of  the  I'.'^^T.^'r^^fJ^'^';;^^,,^  ,^^  ?or  Canada  on  the  21st  day 

Majesty's  reign  (1897),  received  by  the  f 'Tf  t^^J.^'J^^t  ^^  ^i^eir  operation  without 
of  May.  1897.  and  he  is  of  opinion  t^  ^ W  may  be  ^^^^ ^o  tn         P^^.^^  ^.^^  ^^^^^ 
any  observations,  with  the  exception  of  Chapters  1,  ^,  i<,  o-  a  " 
the  subject  of  separate  reports.  ^  approved,  be  sent  to 

The  undersigned  recommends  that  a  ^^^f/f'^^  XtVon  of  ifis  Oo;ernment. 
the  Lieutenant  Governor  of  the  Province  for  the  mtormation 

Kespectfully   submitted, 

0.   MOWAT, 

Minister    of   Justice. 

(Approved  IB  Decemher,  1897) 
Depautment  OK  JusTiofc,  Ottawa.  ir,th  C)ctober,  1897. 

To  Bis  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had   under   consideration   a   reserved  Bill  paseed  by   the 
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Japanese  persons  on  works  carriod  on  under  franehisos  granted  by  private  Acts," 
and  also  the  report  of  His  Honour  tiio  Lieutenant  Governor  of  the  Province  to  the 
Honourable  the  Secretary  of  State,  in  which  His  Honour  reijorts  that  he  has  thought 
it  advisable  to  reserve  tlie  Bill  for  the  pleasure  of  Your  Excellency  in  Council,  because 
its  provisions  appiMr  to  His  Honour  to  be  exceptional,  and  he  is  in  doubt  whether 
they  come  within  the  competence  of  the  Local  Legislature.  His  Honour  further 
states  that  Sections  4  and  5  of  the  Bill  appear  to  affect  the  standing  of  aliens  in  the 
Province  after  becoming  British  subjects;  and  that,  should  he  be  correct  in  hit*  con- 
clusions, legislation  of  this  character,  should  it  become  law,  might  seriously  interfere 
with  international  relations  and  Federal  interests. 

There  has  also  been  referred  to  the  undersigned  in  connection  with  the  Bill,  a 
copy  of  a  communication  addressed  to  Your  Excellency  by  His  Imperial  Japanese 
Majesty's  Consul  General  for  Canada,  in  which  the  Consul  General  states  that  he  ha« 
been  instructed  by  his  Government  to  protest  against  Your  Excellency  giving  assent 
to  the  clauses  of  this  Bill  containing  the  word  '' Jaj)anese"  upon  the  ground  that  the 
Bill,  so  far  as  it  concerns  the  Japanese,  is  the  most  unjust  and  unfriendly  measure 
ever  taken  against  a  nation  friendly  to  Great  Britain  and  her  dependencies.  The 
Consul  General  also  refers  to  the  Treaty  between  Great  Britain  and  Japan  and  some 
matters  connected  with  tlic  passage  of  the  Bill  through  the  House  of  Assembly. 

The  first  clause  of  the  Bill  provides  that  it  may  be  cited  as  the  "  Alien  Labour 
Act.  1897."  The  Bill  proceeds  to  provide  in  effect  that  in  case  of  any  Act  passed 
thereafter  granting  to  any  person,  or  body  corporate  the  right  of  constructing  certain 
works  therein  mentioned,  or  the  right  to  carry  on  any  trade,  business,  occupation  or 
calling,  or  granting  to  any  person,  or  body  corporate  any  property,  rights  or  privileges 
whatsoever,  no  Chinese  or  Japanese  person  shall  be  employed  in  connection  with  or 
in  relation  to  any  of  the  works,  rights,  trade,  business,  occupation  or  property  so 
authorized,  and  in  the  e7ent  of  such  employment  that  the  person  by  whom  such  Chinese 
or  Japanese  shall  be  employed,  shall  be  liable  to  a  penalty.  The  word  "  Chinese " 
is  defined  to  mean  any  native  of  the  Chinese  Empire  or  its  dependencies,  not  born  of 
British  parents,  and  to  indude  any  person  of  the  Chinese  race;  and  similarly  the 
term  "Japanese"  is  defined  to  mean  any  native  of  the  Japanese  Empire  or  its  depen- 
dencies not  born  of  British  parents,  and  to  include  any  person  of  the  Japanese  race. 

The  undersigned  observes  that  by  Section  4  of  "  The  Coal  Mines  Regulation 
Amendment  Act,  1890."  of  British  Columbia,  it  was  enacted  in  effect  that  no  Chin.i- 
men  should  be  employed  in  or  allowed  to  be  for  the  purpose  of  employment  in  any 
mine  to  which  the  amended  Act  applies  below  ground.  The  validity  oi  that  Act  has 
recently  been  considered  by  the  Supreme  Court  of  British  Columbia,  under  a  refer- 
ence from  the  Executive  Council  of  that  Province,  and  the  Court  has  pronounced 
judgment,  declaring  the  enactment  constitutional.  The  undersigned  is  informed  that 
an  a|)i)eal  is  now  ])ending  to  the  >Supreni(>  Court  of  Canada  from  the  said  judgment, 
iho  appeal  being  entitled  in  the  cjause  of  the  Union  Colliery  Company  of  British 
Columbia,  limited  liability  appellants,  against  the  Attorney  General  for  British 
Columbia,  and  others,  respondents. 

The  judgment  of  the  Supreme  Court  of  British  Columbia  in  so  far  as  it  is  appli- 
cable to  the  enactment  under  consideration  is  favourable;  to  its  validity.  That  judg- 
ment is,  however,  undi'r  iippeal,  and  the  undersigned  considers  also  that  there  are 
reasons  affecting  the  aiithority  of  the  Legislature  to  enact  the  present  measure  which 
may  not  apply  to  "The  'Coal  Mines  KegnlMtion  Amendment  Act,  1890." 

The  Legislature  in  adopting  a  short  title  for  the  Bill  in  question  has  considereil 
"  Alien  Labour  Act,  1897,"  to  be  an  appropriate  and  comprehensive  description  and 
the  Bill  if  allowed  to  go  into  operation  would  affect  principally  the  right  to  employ- 
ment of  Chinese  or  Japanese  wlio  are  aliens.  The  main  intention  appears  to  be  to 
dis(iualify  Chinese  and  .Tnjianese  aliens  from  employment.  The  legislation  may. 
therefore,  aptly  be  regarded  as  affecting  aliens,  but  the  subject  of  naturalization  and 
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.Uen.  h«  been  .e(«r,a  U.  ...e  -'^7 'Sf"u:Lrtt'e^U'la'':Sr 'c.°' 
be  more  apiTopriafly  elaaed  under  the  ™  «°'y  »]  r's^^/.^^  j.^  „<  ..  The  Briti.h 

^„,e  o,.  «^--;/./!■;„t;;^r':"lX'':        .ui'din  thtSiect,  beWn.  to  the 
North  America  Act.    it  may  oe  rt^jiucu  ,i„,„:„„„,i  j^p,  not    however,  consider 

exclusive  au.ho.it.v  of  the  J"™;--' ^  Je^st  oToV:::..".'  .n,  bet;er  ittin. 

it  necessary  at  present  to  determine  \uituu.r  inquiry   constitutes 

*""■  nTstnted  that  the  Bill  *o„ld  it  b-eome  law  might  seri„,„l,  interfere  with 
interna   0,  drLL.  and  Federal  interest,,  and  that  *'^-»--^  -'""  '"' 

,  .      11  J      •!!  +„^J  tr.  ,i;"<ifrvppmpnt  between  residents  oi  tne  rrovince. 

""^t'lhrrt:^  s^l  e:;'rtSrrUdersi.ned  is  not  prepared  to  reeommend 
that  the  Bill'hould  come  into  otTect  by  roa.on  of  any  action  on  the  part  of  Your 
Excellency's  Government.  Respectfully  submitted. 

0.  MOWAT, 

Minister  o]  Justice. 


(Approved  20  October,  lS97) 

Depautment  of  Justice,  Ottawa,  15th  October,  1897. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  Passed  by 

inc  unuu     B  Province  of  British  Columbia,  in  the  sixtieth  year  of  Her 

MliesS's  reSn  flSo'l^re^cSve^d  by  the  Secretary  of  State  for  Canada  on  the  21st 

'*"''  ChfpS  n^^'"  IrAct  to  amend  and  consolidate  the  law  relating  to  Lunatic 
\8vlums  and  the  Care  and  Custody  of  the  Insane."  ,  ,         ,       , 

Section  51  provioTs  that  cenaiu  per.on.  who  may  sign  orders,  statements  or 
certifi  a  ^  under  any  section  of  the  Act  shall  not  be  liable  to  any  civil  or  criminal 
rroceedint^s  o^  the  ground  of  want  of  jurkdiction.  or  on  any  other  ground  if  they 
have  acted  in  good  faith  and  with  reasonable  care.  .,      •,      .„ 

Tie  undersigned  observes  that  a  Provincial  Legislature  has  no  authority  to 
pxemn  anv  person  from  such  criminal  proceedings  ae  are  authorized  by  the  Dominion 
Miament  and  that  this  section  in  .o  far  as  it  attempts  to  make  any  such  exemp- 
tion rSLit...     The  undersigned  does  not  consider,  however,  that  the  Statute 

fibould  on  that  ground  be  disallowed.  -.ir  ^      t>  n  ^ 

Chapter  62      "  An  Act  to  incorporate  the  South  Kootenay  Water  Power  Com- 

^""^Chapter  07.    "  An  Act  to  incorporate  the  Okanagan  Water  Power  Company." 

Each  of  these  Statutes  containe  a  section,  namely  i\^,  providing  a  penalty  for 
malidous  injury  to  the  property  of  the  Company.  The  Parl.amon  of  Canada 
Ider  ts  authority  to  legislate  with  regard  to  Criminal  Law  has  ftlready  dealt 
"th  th  sub  £  o'f  LliclouB  injury  to  property,  and  that  legislation  would  cover 
The  offences  eought  to  be  created  by  the  sections  in  question  Ihe  ecH.t.on..  seem 
trictly  to  rek  e  to  Criminal  Law.  and  occupying  ground  which  hn«  been  already 
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traversed  by  Parliament  are,  in  the  opinion  of  the  undersigned,  ultra  vires.  If  a 
question  should  arise  with  regard  to  them  they  may  be  so  declared  by  the  Courte, 
and  the  undersigned  does  not  consider  that  any  harm  would  ensue  from  leaving  these 
Statutes  to  their  operation. 

The  undersigned  recommends  that  the  Statutes  mentioned  in  thie  report  be  left 
to  their  operation,  and  that  a  copy  of  this  repoit,  if  approved,  be  transmitted  to  the 
Lieutenant  Governor  of  the  Province  for  the  information  of  his  €iovcrnment. 

Respectfully  submitted, 

0.    MOWAT, 
MiniHer  of  Justice 


M 


(Approved  8  November,  1897) 
Department  op  Justice,  Ottawa,  20th  October,  1897 
To  His  Excellency  the  Oovemor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  Chapter  2  of  the  Statutes  of  the 
Province  of  British  Columbia,  passed  in  the  sixtieth  year  of  Her  Majesty's  reign 
(1897),  received  by  the  Secretary  of  State  for  Canada  on  the  2l6t  of  May,  1897, 
intituled  "An  Act  for  the  Incorporation  and  Regulation  of  .Tojnt  Stock  Companies 
and  Trading  Corporations." 

This  Act  provides  for  the  incorporation  and  regulation  of  joint  stock  companies. 
The  word  "company"  as  used  in  the  Act  is  defined  to  mean  any  company  incor- 
porat^i  under  the  Act  for  any  purposes  or  objects  to  which  the  legislative  authority 
of  the  Legislature  of  British  Columbia  extends,  except  the  construction  end  working 
of  railways  and  the  business  of  insurance;  and  the  expression  "extra-provincial 
company"  is  defined  to  mean  any  duly  incorporated  company  other  than  a  company 
incorporated  under  the  laws  of  the  Province  of  Br.Hish  Columbia. 

Part  VI  of  the  Act,  which  is  entitled  "Licensing  and  Registration  of  Extra- 
Provincial  Companies,"  provides  among  other  things,  that  unless  otherwise  provided  by 
an  Act,  no  extra-provincial  company  having  gain  lor  its  purpose  and  object  shall  carry 
on  any  business  within  the  scope  of  this  Act  in  the  Province  unless  and  until  it  shall 
have  been  duly  licensed  or  registered  under  the  Act,  and  thereby  expressly  authorized 
to  carry  on  such  of  its  business  as  is  specified  in  the  license  or  certificate  of  registra- 
tion, and  any  such  company  which  fails  or  neglects  to  obtain  such  license  or  certificate 
of  registration   shall   incur   a   penalty   of   $50.     Thers   are   special   provisions   with 
regard  to  companies  incorporated  under  the  laws  of  Great  Britain  or  Ireland  or  of 
the  Dominion  of  Canada,  of  the  old  Province  of  Canada,  or  of  any  of  the  Provinces 
of  Canada,  which  provide  in  eifect  that  any  extra  provincial  company  so  incorporated 
and  nuthorizcd  by  its  charter  and  rogulations  to  carry  out  or  effect  any  of  the  pur- 
poses or  objects  to  which  the    legislative    authority    of    the    Legislature  of  British 
Columbia  extends,  may  obtain  a  license  niithorizing  it  to  carry  nn  business  within 
the  Province  on  compliance  with  the  provisions  of  the  Act,  and  on  payment  to  the 
Registrar  of  certain  fees  set  forth  ir.  a  schedule  to  the  Act.     The  provisions  of  the 
Act,  compliance  with  which  is  rcciuii^d,  in  order  to  the  obtainini?  of  such  a  license, 
are  in  addition  to  payment  of  the  required  fees,  the  filing  with  the  Registrar  of  the 
charter  and  regulations  of  the  company,  an  affidavit  or  statutory  declaration  that  the 
company  is  still  in  existence  and  authorized  to  transact  business  under  its  charter,  a 
copy  of  the  last  balance  sheet  of  tho  compaiiy,  the  auditor's  report  thereon  and  a 
power  of  attorney  from  the  company  to  some  pereon  residing  within  the  Province 
where  the  head  office  of  the  company  in  the  Province  is  situate  to  act  as  attorney  of 
the  company. 
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The  Act  appears  to  intend,  therefore,  that  upon  compliance  with  these  condi- 
tions the  company  shall  be  entitled  to  a  license. 

The  peneral  scope  of  the  Act  appears  to  provide  for  the  incorporation  of  com- 
panies, which  may  be  incorporated  under  the  authority  of  the  Province,  the  distribu- 
tion of  the  capital  and  liability  of  the  shareholders  of  such  companies  and  their 
powers,  management  and  administration. 

It  appf^ars  to  the  undersigned,  therefore,  that  the  provisions  of  the  Statute 
with  regard  to  the  licensing  of  companies  incorporated  by  the  Dominion  Parlia- 
ment are  not  intended  to  affect  the  execution  of  powers  which  could  not  be  com- 
petently conferred  by  the  Provincial  Legislature,  and  that  the  Act  was  not  intended 
to  impose  any  condition  upon  the  exercise  by  a  Dominion  Corporation  of  powers 
conferred  by  Parliament  within  the  scope  of  the  subjects  specially  enumerated  in 
Section  91  of  the  British  North  America  Act.  If  the  Act  were  intended  to  apply 
to  such  companies  it  would  be  necessary  to  consider  the  propriety  of  its  disallowance 
upon  the  grounds  which  led  to  the  disallowance  of  a  recent  Statute  of  the  Legislature 
of  Manitoba  (58-59  Victoria,  Chapter  4).  See  the  report  of  Sir  Charles  Hibbert 
Tupper,  when  Minister  of  Ju.stice,  approved  by  Your  Excellency  on  8th  November, 
1895,  and  the  report  of  Mr.  Dickey,  his  successor,  approved  on  25th  March,  1896. 

It  is  true  that  the  Parliament  of  Canada  has  authority,  not  apparently  by  reason 
of  any  of  the  special  subjects  of  legislation  enumerated  in  Section  91,  but  by  force 
of  its  general  authority  to  legislate  for  the  peace,  order  and  good  government  of 
Canada,  to  incorporate  companies  with  powers  which  would  otherwise  bo  exclusively 
within  Provincial  authority  where  such  powers  are  to  be  exercised  by  the  company 
within  two  or  more  Provinces  of  the  Dominion,  and  it  may  be  that  such  companies 
under  the  provisions  in  question  would  be  required  to  take  out  licenses  in  order  to 
entitle  them  to  carry  on  their  business  in  British  Columbia. 

The  undersigned  observes,  however,  that  no  power  is  attempted  to  be  conferred 
by  this  Act  which  would  authorize  the  licensing  authority  in  refusing  a  license  to 
such  a  company  where  the  company  had  complied  with  the  requirements  of  the  Act 
which  seem  not  unreasonable  as  to  the  filing  of  information  and  payment  of  fees,  and 
although  there  may  be  different  views  as  to  the  power  of  a  Provincial  Legislature  to 
impose  such  a  restriction  upon  any  compauy  incorporated  under  the  legislative 
authority  of  Parliament,  yet  the  undersigned  considers  in  view  of  the  reasons  which 
may  he  v.rged  in  favour  of  the  Provincial  rights  he  would  not  be  justified  in  recom- 
mending the  disallowance  of  this  Act,  and  he  recommends  tliat  the  Act  be  left  to  its 
operation,  and  that  a  copy  of  this  report,  if  approved,  be  trnii.-niitted  to  the  Lieutenant 
Governor  of  the  Province  for  the  information  of  liis  Clovornnicnt. 

Respectfully  submitted, 

O.  MOW  AT, 

Minister  of  Justice. 


Report  of  the  Minister  of  Justice  to  the  Oovemor  General  on  Reserved  Bill  W 

Dei'aktment  of  JusTicfc,  Ottawa,  22nd  Deeember,  1897. 
To  His  ExcvUnncfi  tlie  Uowrnor  in  Council: 

There  has  been  referred  to  the  undersigned  a  copy  of  u  communication  of  the 
18th  instant  from  Your  Excellency's  Secretary,  requesting  for  the  information  of 
Your  Excellency  that  it  be  explained  whether  it  be  the  intention  of  the  Committee 
of  the  Privy  Council  to  allow  the  Bill  passed  by  the  British  Columbia  Legislature  in 
1897,  relating  to  the  employment  of  Chinese  and  Japanese  persons  to  become  law 
owing  to  no  action  being  taken  on  the  part  of  Your  Excellency  in  Council. 


— ^^JCTXiwKiii  111  Wit*  iiii 
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The  undersigned  presumes  that  this  inquiry  relates  to  the  Bill  which  was  the 
subject  of  a  report  on  the  15th  of  October  last  by  the  kte  Minister  of  Justice,  which 
report  is  now  before  Your  Excellency  for  approval. 

The  undersigned  observes  that  if  effect  were  given  to  the  recommendation  con- 
tained in  that  report  the  Bill  would  not  become  law;  it  would  simply  remain  inopera- 
tive by  reason  of  the  absence  of  any  assent  thereto  by  the  constitutional  representative 

•>£  Her  Majesty.  ,  ,    ,      t     •  i  i. 

The  Governor  of  a  Province,  when  a  Bill  which  has  passed  the  Legislature  is 
presented  to  him  for  assent  may  in  his  discretion,  subject  to  the  provisions  of  "The 
British  North  America  Act,"  and  to  his  instructions,  either  assent  thereto  in  the 
Queen's  name  or  withhold  the  Queen's  assent,  or  reserve  the  Bill  for  signification  of 

Your  Excellency's  pleasure.  ,  _  .  .  ,    ^  ,      ,  •  ^^  ^      j     * 

In  the  present  case  the  Lieutenant  Governor  of  British  Columbia  saw  tt  to  adopt 
the  latter  course  and  he  reserved  the  Bill.  The  Bill,  if  it  is  to  go  into  operation  at  all, 
must  therefore  have  effect  by  force  of  Your  Excellency's  assent,  but  the  advice  tendered 
by  the  Committee  of  the  Privy  CouneU  is  that  Your  Excellency  take  no  action  with 

regard  to  the  Bill.  -e  -^    x.     ^3 

It  will  remain  for  the  Provincial  Le^-islature  to  re-enact  the  measure  if  it  should 
flee  fit  to  do  so,  and  then  if  the  Bill  as  re-enacted  be  assented  to  by  the  Lieutenant 
Governor  the  question  as  to  the  propriety  of  its  disallowance  may  be  considered  by 
Your  Excellency  in  Council.  Without  the  assent  of  Your  Excellency,  however,  the 
present  Bill  can  never  receive  the  force  of  law.  , 

Eespectfully  submitted,  , 

•;  DAVID  MILLS, 

■      .  Ministei  of  Justice. 


61st  VICTORIA,   1898  .i 

4th  Session — 7th  LEGisiiAxuitE  -  ' 

;     \,  (Approved  17  December,  1898)  ;*'/., 

Department  op  Justice,  Ottawa,  8th  November,  1898.         < 

To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
British  Columbia,  passed  in  the  sixty-first  year  of  Her  Majesty's  reign  (1898),  and 
ret^eived  by  the  Secretary  of  State  for  Canada  on  8th  June,  1898,  and  lie  is  of  opinion 
that  these  Statutes  may  be  left  to  their  operation  \  "thout  comment,  with  the  exception 
of  those  hereafter  specially  referred  to.  ,  -o  •.•  i.  /-.  i      u-    » 

Chaper  40.  "  An  Act  to  give  effect  to  the  Revised  Statutes  of  British  Columbia. 
This  Statute  relates  to  the  recent  revision  of  the  Provincial  Statutes  and  give* 
effect  to  the  revision.  Without  referring  particularly  to  the  various  objections  which 
have  been  stated  in  the  reports  of  the  undersigned's  predecessors  in  office  upon  the 
Statutes  contained  in  the  revision  from  time  to  time  as  they  were  enacted  the  uiider- 
signed  intends  that  these  objections,  so  far  as  applicable,  shall  be  considered  to  apply  to 
the  Revised  Statutes.  Having  regard  to  previous  comments  and  to  th^  above  obserya- 
tion  the  undersigned  does  not  consider  it  necessary  to  make  any  special  remarks  with 
r^aVd  to  any  ofThe  Revised  Statutes  other  than  Chapter  107,  "The  Jurors'  Act,"  ns 
trwhich  he  observes  that  Sections  75  to  82  inclusive  relate  to  juries  in  criminal  casea, 
and  appear  to  contain  substantially  re-enactments  of  the  corresponding  provisions  of 
the  Criminal  Code,  1892.  These  affect  matters  of  criminal  procedure  and  are  ultra 
vires  of  the  Legislature.    The  undersigned  does  not  propose  on  that  account  that  the 
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Statute  should  be  disallowed,  because  the  provisions  in  question  are  not  inconsistent 
with  the  Criminal  Code,  and  to  disallow  the  Scatute  which  gives  effect  to  the  revision 
might  cause  serious  inconvenience.  It  is  very  undesirable,  however,  that  a  Provincial 
Legislature  should  enact  rules  of  criminal  procedure,  even  although  they  be  copied  from 
the  Criminal  Code.  Such  rules  can  receive  no  effect  from  Provincial  enactment,  and 
as  amendments  are  being  frequently  made  to  the  Code,  the  Provincial  rules  might 
soon  become  inconsistent  therewith,  in  which  case  there  would  be  a  liability  to  error 
from  haviiifr  incompatible  rules  atfoctiiig  tlie  sumo  subject  appearing  upon  the  two 
Statute-books.  The  undersigned  considers,  therefore,  that  the  sections  in  question 
should  be  repealed,  and  he  recommends  that  the  Provincial  Government  be  requested 
to  introduce  the  necessary  legislation  at  the  next  session  of  the  Legislature. 

Chapter  49.  "An  Act  respecting  the  Canadian  Pacific  Navigation  Company, 
Limited." 

Among  the  powers  "conferred  upon  the  Company  is  one  stated  in  the  following 
terms : — 

"  (a.)  To  purchase,  charter,  hire,  build  or  otherwise  acquire  steamships  and  other 
vessls  of  any  description,  and  to  employ  the  same  in  the  conveyance  of  passengers, 
mails,  cattle,  produce  and  merchandise  of  all  kinds,  and  in  towing  vessels  of  all  kinds, 
and  lumber,  between  any  parts  of  British  Columbia,  and  elsewhere,  as  may  seem 
expedient,  and  to  acquire  any  postal  or  other  subsidies." 

It  is  beyond  the  authority  of  a  Provincial  Legislature  to  authorize  the  establish- 
ment or  operation  of  a  line  of  steam  or  other  ships  connecting  the  Province  with  any 
other  or  others  of  the  Provinces,  or  extending  beyond  the  limits  of  the  Province  or 
between  the  Province  and  any  British  or  Foreign  Country.  The  words  "  and  else- 
where as  may  seem  expedient "  in  the  paragraph  quoted,  would  seem  to  indicate  that 
it  is  intended  to  authorize  the  company  to  carry  on  a  shipping  business  between  the 
Province  and  other  places  outside  the  limits  of  the  Province,  and  they  should,  for  that 
reason,  be  struck  out.  The  undersigned  recommends  that  the  matter  be  called  to  the 
attention  of  the  Provincial  Government,  and  that  the  Government  be  requested  to 
state  whether  a  proper  amendment  will  be  made  within  the  time  limited  for  disallow- 
ance. Meantime  the  undersigned  withholds  any  further  recommendation  with  regard 
to  this  Act. 

Chapter  28.  "  An  Act  relating  to  the  employment  of  Chinese  or  Japanese  persons 
on  works  carriwl  on  under  Franchises  granted  by  Private  Acts." 

The  Act  is  given  the  short  title  of  the  "  Labour  Regulation  .Act,  1898,"  and  is  in 
effect  similar  to  the  Bill  passed  by  the  Legislative  Assembly  of  the  Province  of  British 
Columbia  in  1897,  entitled  "  An  Act  relating  to  the  employment  of  Chinese  or  Japanese 
persons  on  works  carried  on  under  franchises  granted  by  private  Acts,"  which  was 
reserved  by  the  Lieutenant  (Tovcrnor  for  the  pleasure  of  His  Excellency  in  Council, 
and  which  was  the  subject  of  a  report  by  the  predecessor  in  office  of  the  undersigned, 
approved  by  Ilis  Excellency  in  Council  on  15th  December,  1897,  and  as  to  which  His 
Excellency's  Government  declined  to  give  effect. 

The  Act  defines  the  terms  "  Chinese  "  and  "  Japanese,"  as  meaning  any  native  of 
the  Chinese  or  Japanese  Empires,  or  their  dependencies,  not  born  of  British  parents, 
and  as  including  any  person  of  the  Chinese  or  Japanese  races.  It  disqualifies  from 
employment  by  persons  or  companies  exercising  Provincial  franchises  Chinese  or 
Japanese  persons  as  so  defined,  and  rendera  such  persons  or  companies  employing 
them  liable  to  penalties  for  such  employment. 

Chapter  10.  "An  Act  to  confirm  an  agreement  between  Her  Majesty  in  right 
of  Her  Province  of  British  Columbia,  and  Frank  Owen  and  William  John  Stokes, 
and  to  incorporate  the  Cariboo-Omineca  Chartered  Company." 

Section  30  of  this  Chapter  provides  that  "  No  Chinese  or  Japanese  persons  shall 
be  employed  in  the  construction  or  operation  of  the  undertaking,  hereby  authorized, 
under  a  penalty  of  five  dollars  per  day,  for  each  and  every  Chinese  or  Japanese  person 
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employed  in  contravention  of  this  section,  to  be  recovered  on  complaint  of  any  person 

under  the  provisions  of  the  *  Summary  Convictions  Act.' " 

Chapter  30.    "  An  Act  to  amend  the  '  British  Columbia  Public  Works  Loan  Act, 

1897.' " 

Chapter  44.     "  An  Act  to  amend  the  Tramway  Incorporation  Act." 

Chapter  46.     "  An  Act  to  incorporate  the  Alice  Arm  Railway." 

Chapter  47.  "  An  Act  to  incorporate    tlie    Arrowhead    and    Kootenay    Railway 

Company." 

Chapter  48.    "  An  Act  to  incorporate  *  The  British  Columbia  Great  Gold  Gravels 

Dredge-Mining  Corporation.' " 

Chapter  50.    "  An  Act  to  incorporate  the  Canadian  Yukon  Railway  Company." 
Chapter  52.  "  An  Act  to  incorporate  the  Downie  Creek  Railway  Company." 

"  An  Act  to  incorporate  the  East  Kootenay.  Valley  Railway  Com- 


Chapter 
pany." 

Chapter 
(Limited)." 

Cliapter 
Company." 

Chapter 
Company." 

Chapter 


53. 
54.      "An     Act    to    incorporate     the    I    timaat    Railway     Company 

55.  "An   Act  to   incorporate  the  Kootenay   and  North-west  Railway 

56.  "An   Act   to   incorporate   the   Mountain   Tramway   and   Electric 
57. 


"An    Act   respecting   the   Nanaimo   Electric   Light,    Power    and 
Heating  Company,  Limited." 

Chapter  58.    "An  Act  to  incorporate  the  North  Star  and  Arrow  Lake  Railway 
Company." 

Chapter   59. 
Company." 

Cliapter    60. 
Limited.' " 

Chapter    61. 
Company.". 

Chapter  62. 
Company." 

Chapter  63. 


"  An  Act  to  incorporate  the  Portland  and  Stikine  Railway 
"An  Act  to  incorporate  the  'Red  Mountain  Tunnel  Company, 
"An  Act  to  incorporate  the  Revelstoke  and  Cassiar  Railway 
"An  Act  to  incorporate  the  Skeena  River  and  Eastern  Railway 
"An  Act  to  incorporate  the  Skeena  River  Railway,  Colonization 
to    incorporate    the    'South-East    Kootenay    Railway 


and  Exploration  Company." 

Chapter    64.      "An    Act 
Company.' " 

Each  of  the  Statutes  contains  a  provision  similar  to  Section  30  of  Chapter 
10  prohibiting  the  employment  of  Chinese  or  Japanese  persons  by  the  respective 
companies. 

These  enactments  have  been  the  subject  of  complaint  by  the  Japanese  Minister 
at  the  Court  of  St.  James,  and  the  Japanese  Consul  at  Vancouver.  Copies  of  the 
communications  of  these  gentlemen  upon  the  subject  are  submitted  herewith.  In  a 
despatch  to  His  Excellency  the  Governor  General  from  the  Right  Honourable  the 
Principal  Secretary  of  State  for  the  Colonies,  dated  20th  July  last,  referring  to  this 
legislation,  His  Excellency  is  requested  to  impress  upon  his  Ministers  that  restrictive 
legislation  of  the  type  of  which  the  legislation  in  question  appears  to  be,  is  extremely 
repugnant  to  the  sentiments  of  the  people  and  Government  of  Japan.  It  is  stated 
that  His  Excell  'ncy  should  not  fail  to  impress  upon  his  Ministers  the  importance  if 
there  is  any  real  prospect  of  a  large  influx  of  Japanese  labourers  into  Canada,  of 
dealing  with  it  by  legislation  of  the  Dominion  on  the  lines  of  the  Natal  Act,  copy 
of  which  accompanies  the  despatch  of  the  Colonial  Secretary,  and  which,  it  is  stated, 
is  likely  to  be  generally  adopted  in  Australia.  The  undersigned  submits  herewith 
copy  of  the  Natal  Act  in  question. 

It  appears,  therefore,  that  this  matter  is  regarded  by  Her  Majesty's  Government 
as  one  of  Imperial  interest,  and  the  representations  of  that  Government  upon    the 
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..     ,     1  f„iw  pnnqidered  in  determininK  upon  the  course 

subject  should  acoordxngly  be  «-«  ^"^,;^^"^^'tn\he  xneantin^e  it  n.a.y  be  wU  to 
to  be  pursued  ^sith  regard  to  t^'^/^'^'";^^^^^^^  Columbia  upon  the  subject,  enclosing 
communicate  with  the  Govennnent  of  Brit    h  Colum^^  ^^^  ^^  ^^    ^^ 

copies  of  the  complaints  of  ^^^^  J/P^^^'/^.^^^'^  ^he  c^"™"^^'^"*^""  ^^'"^  ^'"  - 
Iain's  despatch  of  20th  July,  1898,  in  ^^din«° J^^f  ^  ,he     undersigned     on     28th 

sent  pursuant  to  the  '•«-o™'"^"'*"^^°"\"'i,,^d'le  asked  to  give  the  matter 
Octobe'r   last.     The   Provincial   «ovei.ment   B^^-^d   b     asked  ^J^^^^^^,^ 

early  consideration,  and  state,  J"J  f  ^^  /^^^^'^"^^^^^^^^^  to  be  considered.  It  is  also 
ment.  any  facts  or  ^-fXrt"eProv'nc1a  Government  would  be  prepared  to 
i„,portant  to   ascertain  ;vhctlK>r  the  1  rovincia  ^^^^  Chinese  sections 

recommend  the  repea    of  C^apter^S   and  o    the  J^^.^^^.^^    ^^^^^^    ,^,o,    in 

of    the    other    Chaptei-s    ab..e    "^^^^^J^^;^  by  Your  Excellency's  Governme^^ 
the  opinion  of  the  undersigned,  ^^^  f  ^'^J^^^^   gtate  for   the   Colonies,  stating 
the  Right  Honourable  the  ^j: ^"^^^  ^^^'^^  f fjsiation,  and  a  copy  of  the  Statutes 
whathassofarbeend..new.th^gr^toth^^^^^^^^^       ,,d'ersigned   considers,   may   be 

should  be  forwarded  to  hmi.     ■^"'^^"'^;   "^         '     provincial  authorities. 

'  EcepeetfuUy  submitted, 

DAVID    MILLS, 

Minister   of  Justice. 


„i,  „.,.nal  .7,p.»..e  M,ie.V.  Com.,  fo.  C.,.<><.  to  tU  0..er^r  0.n^l 

Vancouvkr.  B.C.,  10th  May,  1898. 

Youu  Exc.....cv,-I  have  the  ^l^J^^^^^^^^^ 
to  a  provision  in  the  several  Railway  BiUs  and  ot^^r  ^^  ^.^.^^  Columbia 

or  may  pass  through  the  T^^-^-^J^^X  S'--*^^^^^^^^  ^"^"""  °'  '"^' 

and  to  which  assent  may  be  ^'.^^"^^^^^  ^  %X°"^  of  Japan  in  the  construction  or 
Province,  prohibiting  the  employmen   ^J  ;"!^^^^^^^^^         ^^jch  may  be  built  or  earned 

operation  of  the  various  railways  ^Y'^^-^^^^^Hil  Imperial  Japanese  Majesty^ 
out  under  the  sought-for  charters  J.   nt^e  name      ^  ^^^^^^^   ^^^   ^^^ 

Government,  most  respecttully  P^^^^^  '  ^  J"   ^^^^jecte  of   a   friendly  nation  whoee 
agnimt  any  such  discrimination   ^^^"^^^J'^^J^^^  following  grounds:- 

^-rS  L'sIusttr^e^rrsTpr  an^possibly  be  given  for  such  di. 
crimination  in  the  Legislative  ^^^^^^J^^f^^^^f  Commerce  and  Navigation  between 
■2.  That  the  Article  of  t»'^?^^\^;f,l^\"f,lee^^f  each  of  the  two  High  Con- 
Japan  and  Great  Britain  P>:°^!'^,^  ^^^^^  ^nter  travel"  or  reside  in  any  part  of  the 
tracting  Parties  shall  have  ^f .  f/^f J^^otr  ^t^n^^^^^^  and  shall  enjoy  full  and 
Dominions  and  possessions  of  the  other  ^«"^^"  ,,«  ^^  the  Article  15  of  the  same 
perfect  protection  for  then-  person  and  P'-oP^'ty-    ^^'^  commerce  and  navi- 

?hat  "the  High  Contracting  P"*-. ^^^j  J^^  ^h  e  S  Contracting  Party  has 
gation,  and  pr  vilege,  ^«'°"'^;  °I  '"™,"°t  'to  the  Government,  shipe.  subjects  or 
actually  granted,  or  may  ^^^[fJ^'J*'^  immediately  and  unconditionally  to  the 
citizens  of  any  other  state  shall  be  ext  nded  mm^J  Contracting  Party,  it  being 
Government,  ships,  subjects  or  citizens   of   the  otne  ^^  .^  ^^^ 

their  intention  that  the  ^^^^e  and  navigation  of  each  c^^^    y  .^^  „ 
respects  by  the  other  on  the  f^^^^^VV^^^'^dT does  not  participate  in  the   revised 
.eat^  Jetr^tV t  ^^^^  ^^'^^  ^^  ''''  '  '''''"  ''''''' 
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to  the  duties  and  privileges  of  international  law.  be  adversely  diseriminated  in  legis- 
lation in  a  friendly  eountry.  Pr„vin.e  of  British   Columbia  apparently 

'"'I  l',*°.hrm,„,l».r  of  .T.,«,n»,  r^idc,,,.  i„  En.iA  Colambi,,,  not  e.eooding 

r  ^  he   EtniKration    Kegulation.,    no    intending    enugrant   being    allowed    to 

devebpme:.'   of  the  international  trade  between  Canada  an.    .Tapnn  wh,oh  the  Gov 

ernmente  of  the  two  countries  are  now  '^f  ™™/j,,^Xnoy  will  give  these  pro- 

I  therefore  most  respectfully  requeet  that  Your  ^^^.^f f°7 Jy  ^     Exeellenev'6 

visions  in  the  Bills  referred  to  «uch  consideration  as  will  lead  to  Your  Excellencr« 

disallowanee.  j  ^^^^j^^  ^^^ 

S.   SHIMIZU, 

H.l.J.M.'s    Consul. 


His  hnperml  Japanese  Majesty's  Consul  for  Cannda  to  the  Governor  General 

Vancouver,  B.C.,  16th  May,  1898. 

STed  or  penniucd  t„  .0..  »  tho  »-™«»;yj -^  M.t"s  O^^^^^ 

I  avail,  &c.,  ^ 

.^-^'  -.  .     -^■■■■^    -    S.    dHIMIZU, 
.  ,  -:  '  H.LJ.M.'s  Consul 


His  Imperial  Japanese  Majesty's  Consul  for  Canada  to  the  Governor  General 

^   ,,,  .   ,,y    ,.,  :    :      ■  ■   'r      ■-  /'  Vancouvkr,  B.C.,  20th  May,  1898. 

Y.Hiu  Excellency,-]  have  the  honour  of  calling  Your  Excellency'e  attention 
.  th.  "  AUc^rLabour  B  11,''  which  has  passed  through  the  Legislative  Assembly  of 
The  Provh,ee  of  BrUi^h  Columbia,  and  to  which  the  assent  has  been  gwen  Uns  day 
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by  His  Honour  the  I.'n'uttnant  Governor  of  that  Province.  The  object  of  the  Bill 
obviously  is  "to  prohihit  the  employinent  of  Chinese  niul  Japanese  person-;  on  works 
carried  on  nndcr  Franchises  >?ranteil  by  Private  Acts." 

T,  in  the  name  of  His  Imperial  Japanese  Majesty's  Government,  nu  st  respect- 
fully protest,  as  far  as  Japanese  persons  are  concerned,  against  f<ny  such  diecrimina- 
tion  against  the  subje<'tis  of  a  friendly  nation,  whose  Government  I  have  tlie  honour 
to  represent  liere,  on  the  following  grounds: — 

1.  That  no  satisfactory  reason  has  been  or  can  posaibly  be  given  fur  such  dis- 
crimination in  the  Logislntive  Awemhly  above  stated. 

2.  That  tue  Article  I.  of  the  ]{evised  Treaty  of  Commerce  and  Navigation 
between  Japan  ftnd  Great  Britain  |)rovides  that  "  the  subjects  of  eacii  of  the  two 
Contracting  Parties  shall  have  full  liberty  to  enter,  travel  or  reside  in  any  part  of 
the  Dominions  and  Pos«(»isions  of  the  other  Contraetinu  Party,  and  shall  enjoy 
full  and  perfect  protection  for  their  persons  and  property,"  and  the  Article  15  of 
the  same  that  "the  High  Contractinc  Parties  airroe  that,  in  all  that  concerns  com- 
merce and  navigation,  an.v  privilege,  favour,  o'  mmunity  which  either  Contracting 
Party  has  actually  granted,  or  may  hcrcaftn  grant,  to  the  Government,  ships, 
subjects,  or  citizens  of  any  other  state  shall  be  extended  ininie(liat(>ly  and  uncon- 
ditionally to  the  Government,  ships,  subjects,  or  citizens  of  the  other  Contracting 
Party,  it  heing  their  intention  that  the  trade  and  navigation  of  each  country  shall 
be  placed,  in  all  respci'ts,  by  the  oth«-r  on  the  footing  of  the  most-favoured  nation." 

3.  That  though  the  Dominion  of  Canada  doea  not  partici])atc  in  the  Revised 
Treaty  referred  to  it  i«  contradictory  to  the  internati(mal  ni^au'e  that  a  nation  subject 
to  the  <luties  and  privileges  of  international  law,  be  adversely  discriminated  in  legis- 
lation in  a  friendly  country. 

4.  That  while  the  Legislators  of  the  Province  of  Britit-h  Columbia  apparently 
look  upon  the  Japanese  in  the  same  light  as  the  C^hinese,  it  is  a  wcll-knowni  fact  that 
the  education  and  character,  customs  and  manners,  of  Japanese  are  entir(>ly  different 
from  those  of  Cliinase,  so  that  the  principal  argument  of  the  Legit^lators  ia  contra- 
dicted by  the  fact. 

5.  That  the  number  of  Japanese  residem  in  British  Columbia  not  exceeding 
one  thousand  and  odvl  persons,  is  less  than  one-tenth  of  that  of  Chinese. 

6.  That  the  Government  of  Japan  controls  the  movements  of  emigrants,  by 
enforcing  the  Emigration  regulations,  no  intending  emigrant  being  allowed  to 
leave  the  country,  unless  the  proper  authorities  are  sativsli.  .1  that  he  has  good 
reason  to  immigrate  to  a  certain  country,  so  that  the  emigrai  ^m  into  any  country 
can  be  restricted  to  proper  extent  by  the  Government  of  Japan. 

7.  That  sucli  discrimination  would  tend  to  be  detrimental,  to  some  extent,  to 
the  development  of  the  international  trade  between  Canada  and  Japan,  which  the 
Governments  of  the  two  countries  are  now  endeavouring  to  foster. 

I,  therefore,  most  respectfully  request  that  Your  Excellency  will  give  these 
provisions  in  the  Bill  referred  to  such  consideration  as  will  lead  to  Yonr  l-.xcel- 
lency'e  disallowance. 

In  addition  hereto,  I  beg  to  state  that  "  British  Columbia  Public  Works  Loan 
Act  Amendm<>nt  Bill"  and  all  the  "Railway  Bills  and  other  various  Private  B"lla" 
containing  a  section  prohibiting  the  employment  of  .Fapancso  per.-ons  in  wirks 
specified  in  such  legislation,  against  all  of  which  I  have,  in  my  despatches  of  the 
10th  instant  and  of  the  16th  instant  protested,  have  this  day  received  the  assent 
of  His  Honour  the  Lieutenant  Governor,  and  that  I  respectfully  reiterate  my 
request  that  Your  Excellency  will  give  these  provisions  in  the  Acts  referred  to  such 
consideration  as  will  lead  to  tlie  disallowaiiec  of  such  li^gislation  by  Your  Excellency. 

I  avail,  &c., 

.  ;.  S,    SHIAIIZU, 

U.LJ.M.'s  CouHul. 


«**Mv^-f>'jbf*s^»^^i1MM4irw\M»- 


fMini>>^i. 
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^  BRITISH  COLUMBIA 

His  Impenal  Japanese  Majesty's  Consul  for  Caruula  to  the  ^.T'""?''  ^^^^^"^ 

Vancouver.  B.C.,  28th  May,  laajs. 

Your    Excellency.-As   a    supplementary    to  my    despatch    of    10th    in«t.    pro- 

testiuR  asainst  a  provision  in  the  several  Railway  Bilk  and  other  Private  Bilk  of 

he  Lenitive  A^lembly   of   British    Columbia.   I   have  the  honour   of   forwardmg 

o  You'r  Excellency  herein  inclosed  a  list  of  the  Act«  that  have  P«-yj;^;^^c.- 

lative   Assembly    in    its   last  session    and   received    the  assent    of   H.a    Honour   the 

Lieutenant  Governor  of  that  Province  on  the  20th  inetant,  in  which  anti-Japane.e 

claueee  will  be  found. 

I  have,  &c., 

S.    SHIMIZU, 

HJJ.M.'s  Consul. 

Li.st  of  Acts  in  which  the  anti-Japaneee  clauses  will  be  found:— 
4   An  Act  to  incorporate  the  Mountain  Tramway  and  Electric  Company. 
5.  An  Act  to  incorporate  the  Kitmat  Railway  Company,  Limited. 

7  An  Act  to  incorporate  the  Alice  Arm  Railway. 

8  An  Act  to  incorporate  the  South-East  Kootenay  Railway  Company. 

9'  An  Act  to  incorporate  the  Kootenay  and  North-west  Railway  Company. 
12.  An  Act  to  incorporate  the  Revelstoke  and  Cassiar  Railway  Company. 
13   An  Act  to  incorporate  the  Skeena  River  and  Eastern  Railway  Company. 
U   An  Act  to  incorporate  the  Arrowhead  and  Kootenay  Railway  Company. 
15   An  Act  to  incorporate  the  East  Kootenay  Valley  Railway  Company. 

16.  An  Act  to  incorporate  the  North  Star  and  Arrow  Lake  Railway  Company. 

17.  An  Act  respecting  the  Nanaimo  Electric  Light,  Power  and  Heating  Com- 

"""""ig^An'Act  to  incorporate  the  British  Columbia  Great  Gravel  Dredge  Mining 
CoriKjrat^on.^^^  to  incorporate  the  Skeena  River  Railway  Colonization  and  Explora- 

tion  Company.  ,    -,,  -i         i-i 

21    An  Act  to  incorporate  the  Downie  Creek  Railway  Companj. 

26   An  Act  to  incorporate  the  Canadian  Yukon  Railway  Company. 

28   An  Act  to  incorporate  the  Red  Mountain  Tunnel  Company,  Limited. 

37  An  Act  to  authorize  the  Cowichan  Lumber  Company,  Limited,  to  construct 
a  dam  and  works  on  the  Cowichan  River,  in  the  Quamichan  Dietrict,  and  also  to 
construct  a  tramway  to  connect  the  eaid  dam  and  works  with  a  point  at  or  near  the 

mouth  of  the  Cowichan  River.  ,  „  .  ,  .      tj  -i         n 

3)   An  Act  to  incorporate  the  Portland  and  Stickine  Railway  (  .nnpany. 
/A.  An  Act  to  amend  the  "  Tramway  Company  Incorporation  Act. 


The  Secretary  of  State  for  the  Colonies  to  the  Oovernor  General 

Downing  Street,  20th  July,  1898. 

My  Lord,-I  have  the  honour  to  acknowledge  the  receipt  of  your  despatchc^ 
of  the  numbers  and  dates  noted  in  the  margin,  in  which  you  ^^^^^^.^^.^^^^^P;^^?, 
various  communications  received  by  you  from  the  Japanese  Consul  f^r  Canada 
respecting  the  anti-Japanese  legislation  recently  passed  by  the  Legislature  of  British 

"Trshall  be  glad  if  you  will  lose  no  time  in  transmitting,  in  accordai.co  with 
the  request  contained  in  my  telegram  of  the  18th  June,  copies  of  the  Acts  to  which 
M.  Shimizu  takes  exception,  together  with  the  observations  of  your  Ministers 
thereon. 
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8.  I.  the  „.antin.e.  I  >.ve  ^  r^..^^  ^r^^lSlurin^L^ 

,.ters   that  restrictive  ^^P^^^^^'^"  "^  ^Vt^  seutrrnents  of  the  i-oople  and  (5ov.rn- 
nppears  to  be,  is  ^''trenK'ly  ropupnant    o  the  9tnti«i  ^^^^^  i^portauce.  if 

J.  CHAMB'air,AIN'. 
THE  IMMIGRATION  ACT,  18!)T. 

AltRANflBMENT    OF     CLAUSES. 

Preamble. 

1.  Short  title. 

2.  Exemptions. 

3.  Prohibited  Imungrants.     .,..„. 

4   Unlawful  entry  of  prohibited  nnnugrants. 
5.  Entry  permitted  on  certain  conditions. 
6   Persons  formerly  domiciled  in  Natal. 

l  SutTof  MS:r-and  Owners  of  ship  for  illegal  landin.  ,.  l-nmigrant. 
q"  Disabilities  of  prohibited  immigrants, 
lo'  Contract  for  reLn  of  prohibited  immigrants. 

11.  Offence  of  assisting  in  7°*;^^.^°7"'\.ov«ons  named  in  S..ction  15. 

12  Offence  of  assisting  contravention  by  i-oion 

13  Bringing  insane  persons  into  Colony. 
U.  Powers  of  police  to  prevent  entry. 

15.  OflScers  for  carrying  out  Act. 

16.  Rules. 

17.  Punishments. 

18.  Jurisdiction  of  .Magistrates. 
Schedule  A. 

Schedule  B.  WALTER  HELY-HUTCIUNSON, 

Oovpmor. 


(No.  1.  !«!>"•) 


ACT. 


"To  place  certain  restrictions  on  I"™f  ;!.*;,^^;;i„^g  „„  Immigration  :- 
Wher'eas  it  is  desirable  to  place  ^^^^^uTZ^Lt  UaUy,  by  and  with 

..e  !jvLVt:rrnsTro1  tt^:  Co....   and   legislative   Assembly   of 

Natal,  as  follows.-  g^,^,   t.tlk.    Exemptioks 

1.  This  Act  may  be  known  as  "The  Immigration  Restriction  Act,  im." 

2.  The  Act  shall  not  apply  to:  .^  ^^^  Schedulfl 
(a)  Any  person  P^--^^^  of  \cert  ficate  in    he^f oi^^^      ^^  ^^^^  ^^^^^  ^^^^^ 

A  to  this  Act  ---«^^-^"?^;VbyL  Natal  Government  for   the  purposes  of 
of  Natal,  or  any  officer  appoinwa  oy 

*''mir™rron'or.°'cl!s°    L   .hose  i.n„i«ra.io„    into   N...1    P-ovWon    i, 
^adettw  0^""  s°l.o,„o  approved  b,  Gov«n„,o„..         . 
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1^ 


■  I  ':A 


|,:: 


(.,  A„v  person  specially  exen.pted  fvo.n  the  operation  of  this  Act  b,   a  wnt- 
ing  under  the  hand  of  the  Colonial  Secretary. 

id)  Her  Majesty's  land  and  sea  forces  Government. 

(e)  The  officers  and  crew  of  -y  sh.p  o    w^r  ot  an  ^^^^   ^^^^^^^^^.^^    ^^    ^^^^ 

(/)  An  '   person   duly   accredited   to   r^atai    oy 
Imperial  or\ny  other  Government. 

Prohibited   Immiguants. 

B.  of  this  Act.  ,    .^  „„,,„„„    or  liVelv  to  become  a  public  charge, 

(b)  Anv  person  bemr  a  pinipei,  or  iiKv.i.y 

been  convicted  ot    a  leiony   ui  „  „,  i^i.-nl  ofFenee. 

UNLAWFUL    ENTRY    OK    PROUUMTEU    Tm  M  Uil» -.-.T.  ^     ^^_^^_^^ 

4.  Any   prohibited   immigrant   -«^;-f^^.f  .J^-^J.t^,  Lmed' o'lmve  contra- 
JN.tal,  in  disregard  of  the  provisions  "^  !"/;*•  ^^^^  penalty,  to  be  removed 

vened  this  Act  and  shall  bu  liable,  .^^/"Id^t  ^n  V;  "^^^'La    to    imprisomnent    not 
from   the    Colony,   and   upon    ^o^-'^  -.^,  "  ^"^   ^^J^^    that   such    impTisoun>cnt 
exceeding    six    months    ^^^hout    hard     abour .    ^^<^'J^'^        ^^.  -^  ^,  ,Viall  find  two 
shall  cease  for  the  purpose  of  deporatim    of  t^.e  oRcna  ^^^^^^  ^^^  ^.^^  ,^^^^^,  ,^^^ 

approved  sureties,  each  in  the  sum  of  Fift5   1  ounas  r>r 
Colony  witliin  one  month. 

Entry  Pkumitted  on  Certain   Conditions. 

5.  Any  person   appearing   to   be   a  .prohiblt.l  l^-^;-^J^Z: ':,  T^ulS 

iSr-);M1t),t;;:  rJirlrSortha^to  alwJ.  enter  .atal  i.pon 

the  following  conditions:—  ^         Mi-poiiitod  under  this  Act 

(a)  He  shall,  before  landing,  .deposit  vMth  an 

the  sum  of  one  hundred  pounds  sterlm.'.  entering   Natal,    obtain    from    the 

(b)  If  su;h  person,  withm  or.,  w,  "k  aftu  '^^^^''^  «  ^„,  ,,„,«  within  the 
Colonial  Secretary,  or  a  Magistvate,  a  ^  '^^^^^^^^^^^^^^^^^^^  tcrling  shall  be  returned, 
prohibition  of  this  Act,  the  depo.it  f.^rScerioTo  Within  ore  week,  the  deposi. 
of  J^i:^^  :S:^m;trS!;nnd  ..  may  he  treated  as  a  prohibited 
imnr.grant.                                                                   en^e-'Tie  Matal  under  this  section,  no 

arrived  at  any  port  of  the  Colony. 

Persons  Formerly  .Jomioiled  in  Natal  ..    /. 

6.  A.y  person  who  shall  satisfy  an  officer  ^poin^^^^^^ 
been  formerly  domiciled    n  ^atal.  nud  that  h.dms  not  ^^  ^^^^^^^  ^^^  ^^^  ^^^^^^^^^ 

any  of  the  sub-sections  (c),  (d),  (e),  (/),  ot  !5'-^'>o" -^ '^^  ' 
as'a  prohibited  imm".,rnnt. 


^fs^ajpRSWSws^T' 
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WlVKS   AM)   ClUI.DREX 

7    The  wife  and  any  minor  cluld  of  a  person  not  being  a  prohibited  in.nigrant 
shall  be  free  from  any  prohibition  imposed  by  this  Act. 

LU»,UTV    OK   mSTEU  A>0   OWKKHS  OK    SH.H    K0«  Il.KOA.   L.XDINO   OK   ImM.G«AXTS 

8.  The  ma^ter  and  owners  of  any  vessel  from  ;^^^\^Jlf^:l^trSZl 
may  be  landed   •■hall  be  jointly  and  severally  liable  to  a  penalty  ot  ^^^  , 

hundred  pound,  sterling    and  f-V^'^.rste'lUeTert  every  ^ 

pounds  sterling  by  sums  of  one  hundred  P«^"^"^f^.^f,^;^^^^X  execu'Ible  bv  a  deeree  of 

immigrants  after  the  first  five,  and    he  vessel  may  be  made  e^^cm^      ^  ^^^^^^^^ 

Disabilities  of  PiioHnnTED  Immioiunts 
or  calling,  nor  shall  he  be  entitk-.    o  ^CQ"  r  -  lana  borough,  or  on  the 

in  contraVention  of  this  Act  shall  be  void. 

CONTR-XCT    KOR    ReTLUX    OK    PUOHIBITED    IMMIGRANTS 

tomigrent  «ith  1U8  personal  ef =»  ™»>  'f.'sup.M  with  a  sufficient  .un,  of  money 

r::t;:ir;;Hr?:/:s  liir'^iLrs'---.  c„c»™.anee.  ^n  m.  .<..  .^.. 

embarking  from  suc-h  vessel. 

Offence  ok  Assisting  in  Contraventions 

OKP.NC.   OP   A,S,S,»0   C0N„UV.»T,O.    „V    P.»»0»,    .mZ.    m    SECON    (P) 

;.  An,  pe..„„  who  Shan  wmu„,  ^j;--^^--- j-„::;rLt.re„7,t;S 

any  period  not  exceeding  twelve  months. 

Bringing  Insaxk  I'liHSONS  into  Couiny 

13.  An,  person  who  shall  ho  wllfull.v  '■»-;-2SlJ".|;:;fh:  IrdoCl^i'sicl:' 
or  insane  person  wKhou.  a  written  "' 1;™*'',  f^o"  anjTn  addition  ,o  any  other 
;Sl.nha!rhfuIle  l^r'r;:::;;';;:.™.!— eo  o,  .„e„  idlo.  „r  !„..„»  person 
whilst  in  the  Colopy. 

Powers  of  Poi.u  f.  to  Prevent  Entry 

Natal  by  huid  or  sea. 
32291— 3C 
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Officers  for  Carrying  Out  Act 


15  The  Governor  m..  from  time  to  time  orpoint.  nn.l  at  pleasure  remove,  officers 

given  them  by  the  Ministerial  head  of  their  Department. 

Rui.es 

16  The  Governor  in  Council  may  from  time  to  time,  make,  amend    and  repeal 
rules  and  regulations  for  the  better  car^-ying  out  of  the  provisions  of  this  Act.       . 

Punishments 

17  The  penaltv  for  any  contravention  of  this  Act,  or  of  any  rule  or  regulation 
1  .   Ihe  penalty  10         >  ,,en'iltv  =s  expressly  imposed,  shall  not  exceed  a 

r""    SrZmist    ling  o"^  or  without  hard  labour,  until  pay- 

t^of  stHn^r^n  a'd'dition'to  such  fine,  but  not  exceeding  in  any  case  three 

'""''*^'^-  Jurisdiction  OF  Magistrates 

f  +\;=  \r.t  nr  of  rules  or  regulations  thereunder  and  suits 
,„  JeUrroS^^t'"--^i^-«  ».Xa  po,™,.  ««.„,  ,h.n  .e 
cognizable  by  Magistrates. 

Schedule  A  .  -vr  *  i 

Colony  of  Natal. 

This  is  to  certify  that  ^ 

htlZ  ."rtef  person  .0  be  receive,.  .3  a.,  i„„„«„,„<  in  Na,.i. 
Dated  at 

day  of  .„.  s 

(Signature) 


,  1897 


Schedule  B 

To  the  Colonial  Secretary: 

Siv,-I  elaim  u.  be  exempt  from  the  operation  ot  Act  ^o. 

Mv  full  name  is  ,     i       i 

My  place  of  abo.U'  for  tl.e  past  twelve  months  has  been 

My  business  or  calling  is 

I  was  born  at 

»'"«y«"  Yours,  &c.. 

Given  at  the  Government  House,  Natal,  this  lifth  day  of  May.  1897. 


Bv  Command  of  His  Excellency  the  Governor 


TIIOS.  K.  MURRAY, 

Colonial  Socretaty. 


:t 


Colonies. 

Japanese  Legation,  3rd  August,  1898. 
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„.„,cdbj  ^'^'"'^^I'^^^^^^JlJXr  l-rivme  Bills,  .11  «<  »W=1. 
Works  Loan  Act,  1897,     and  sc^e^al  iva  Tniiiiu.«e  subicots  in  several  worka, 

contain  provision,  prohibiting  the  ^^^^^^^^^'.^^^'^ ^^,,  .,  employcl.  Th-a 
public  and  private,  under  the  penaUy  o    a  hne  t      -.oh  J^pa^^_^^^  ^^  ^^^^  ^^^^^^.^^ 

Japanese  Consul  at  \  ancouver    ^^'^^l^^'Z..r.,.v  of  the  Province  in  the  hope 


;  Government.    alth„u.h    the.    -Mentl.    l^ejieve  Jat^  J.^    e^^--^ 

t  ;;t^:^=:;;:^::^ -^0=  ^isr  :t.tion  o.  Her  Ma^st,. 


panese  Consul  at  Vancouver  lias  }^^^^^-^' .  'r;^^,^.  „f  ,1,3  p,„vince  in  the  hope 
C^overmnent  entered  a  ^^^l^^'^;:'CZZl^  from  those  enactments, 
that  the  necessarv  approval  of  the  ^o;*^"^";  :"'^    ^    ^j^^    ^^t.    were    approved  by  the 

S,="c;:™i::s':'r::;  '.-.'is .;:"..'».  o.  *»  go.„„»  gc„c™i  o^ 

"""m;-  Govon,men,.    .W.ougl,    .l».v    confidcn.l.v    beliov.    .h«     .he    ^<^«}Z:1 
unfriend 
tion  of  the 

Government  to  the  matter.  .    .  i«„5«lntion  acainst  the  subjects  of  a 

The  impropriety  of  such  f;™-;^^^  S  fa-  com-ent  on  the  part  of 
friendly  State  is  <-vident  m  itself  ""^\ J^^^"  ^^  ^"  ''  J,  ^^,  i.^ge  in  number.  So  far 
n.y  Governn.ent,  The  Japanese  ^f ''f^.^^^^^'^^^^'^^^Xing  and  have  done  nothing 
as  my  Government  are  aware   hey  J^^J^.^J^X^^,^^^^^^^  interests.    Moreover,  in  the 

that  might  necessitate  a  ler,islative  action  "dx^r^^  Jo  tl  ^^^^^^  ^^^^^  .^.^^. 

opinionof  my  Government,  such  measures  if  a  l^^^.d  to  D  ^^^^^^^^^^ 

ously  affect  ,he  cordial  -^  --^^^^f  J.tti'e  etry  pro  P^^^^^^^^ 

from  Ihe  aforesaid  legislation  of  British  Columbia^ 

I  have,  etc.,  ^,^^^ 

Xe...  /..  ..  /..^'^^^  ^-an.e  Consul  to  His  E.cUenc^^  U.  Governor  General 

VANCOUVER,  B.C.,  9th  February,  1899. 

V      Tr,   ihe  name  of  His  Imperial  Ja,.anese  Majesty's  govern- 
YoLU  E.KCELLEN-c..-In  t  6  ^'"^;-  ^V/"  ^      .;,,  attention  to  a  paragraph  m  the 
ment,  I  have  the  honour  «*  «"";;^\^:"i'„J;^J,'-Jr  ^  Columbia,  delivered  at  the 

speech  of  His  Honour  the  Lieutenant  ^"^.^^Jve  Assembly  of  that  province,  stating 
opening  of  the  .resent  session  of  the  ]^^f^^^^^l  ,  Bill  will  bo  laid  before 
that  "  For  the  better  protection  of  the  ^'"""^"VVr'^.^,.,^    n  these  mines."    I  would 

you  prohibiting  the  -"P^^^-^J^^Sn^?,;  S"  ^-  '''  ^^^t'  "^" 

at  the  same  time  beg  to  call  ^''^lJ'l\f'^^^^^  ^i.ieh  was  recently  proposed,  seem- 
Act  to  amvnd  the  Coal  Mines  I^fS'^^^';"?.,-^,"^' ^  J';,„,h  above  cited,  by  the  Honour- 
ixiglv  in  accordance  with  the  '^♦"l""'-'"  Z^^^^^.J"  ^^"X  semblv  of  that  province,  and 
al^e  the  President  of  the  Council    o    he  Leg.  at    .  Ass  mb  .  ^^^^  ^^^^^  l^  ^^^ 

hr1=S;i1^rXi;:BS^rr:^^eo  a  .mple  of  the  private  Bills 
'^^^^/^rgiug  the  same  ol^ections  ^  ;^-^^-^^:i:;:^:^  :::^ 
Excellency's  disallowance  of  the  same.  ^  ^^^^.^    ^^^^ 


S.  SHIMIZU, 

Il.IJJI-'a  Consul 
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BILL. 

(No.  43,  1899.) 

An  Act  to  amend  the  "  Coal  Mines  Hegulation  Act." 

Her  Majesty,  hy  and  with  the  advice  and  consent  of  the  Legislative  Assembly  of 
theProvincenf  British  Columbia,  enacts  as  follows:—  ,.     .    ,       , 

1    Socticn  4  of  chapter  138  of  the  Revised  Statutes  of  British  Columbia  is  hereby 
amemWd  by  inserting  after  the  word  "Chinaman"  in  the  second  Ime  thereof,  the 

words  ''  or  Japanese."  .  j.,        ^i  ,.j 

o    Section  12  of  the  said  Act  is  hereb>    amended    by    inserting    after    the    woid 
"  Chinamen,"  in  the  fourth  line  thereof,  th  -■  word  "  Japanese. 

-      BILL. 
^^In  Act1!lcorporate  the  "  Vancouver  Northern  and  Yukon  Railway  Company." 

37    No  Chinese  or  Japanese  persons  shall  be  employed  in  the  construction  of  the 
'-'T^Z^:.^^^^:^:^  ^-^-d  to  be  the  conditions  upon 

preceding  t»o  f"';''^,,""/,  (,„, '„„  ,„cl,  forfeiture  .hall  operate  e.tcept  upon  pro- 
^:rS:!:l^i^^^X^  court  «<  Bn.!*  Com^bia  b.  the  A.torne, 
General.  • 


His  Imperial  Japanese  Majesty's  Consulate  fok  Canada, 

Vancouver,  B.C.,  28th  February,  1899. 

,,     ,„,,.^,v      In  addition    to    mv    protest    recently    presented  against  the 

V.;m  ';-  ;^  ''j^;;rJ;,fSSi  Columbia  aimed  at  the  prohibition  of  Japanese 

legislation  of  the  1  rovmce  oj  ^"^|^  ^^  .^^^,  g^  ^.Uency's  special  atten- 

labour  ^Vt'^rrfntkulS  "^V^Act^^^^^^^^^^^  Liquor  Licenses,"  in  which  Japanese 
tion  t,.  the  Bill  60  intitule!  f^XcJed  ineligible  to  hold  liquor  licenses  ivide  the 
subjects  are  included  among  Y'°«'l  ^^f  "f  J. „  q..      ^his  Bill  was  introduced  to 

i-     „  o.)    9^  nnd  tiprticularly  36  of  the  Bill  JNO.  ouj.     xiub  jji"  vvao 

■';r':r*^::  :lX:lenI;»:'ivr,t»l,  l.  H.  Honour  tlte  Lieutenant 
Oovernor  of  *f,  P";';"'  ,  ^„,  „,„,  ,be  di.c.rtainatio„  in  Bill  No.  60  i,  a  deeided 

also  bo  taken,  1  »"""•»' ""T  ,  .  ,  „„il,„ritie.  are  pleased  to  excroise  tleir  power. 
Your  fwLej  will  give  ihi,  legislation  such  cona.d-.t.on  a.  w,ll  lead  to  Your 
''"fS^Sl":i;'.l.i»°opt.S  to  renew  to  Your  ExceUeno,  ,l,e  assurance  of 
my  highest  consideration. 


S. 


SHIMIZU, 
H.LJ.M. 


(j  Vonaul. 


ifltUWi!.  .    i-'-- 
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the  Legislature  of  the  Province  of  ^vitish  Col"^^^^^^^^  Mines  Regulations  Araend- 
nstance  of  the  Provincia  G^^'l^^^";  ^^^^^^^-^^efore  nS,  but  I  understand  that  it 
n.ent  Bill"    The  details  of  the  BxU  are  -f   f,f^.^^^^^^^^^  underground  of 

tpa^e  IrrJll  res!tdrs  t  ^^^^  another  instance  of  diseri..na- 

vinee  last  year,  have  formed  the  -^^^  ^  ^^^X^tSwe  of  the  solicitious  attention 
and  myself,  and  while  xny  Government  i  ^^^^^^^^  ^^^^  Government  of  Canada 
which  Her  Majesty's  Government,  and    ^^^^^'^^      ^^^^  ^^^^p^Ued  by  this  renewed 

tion  of  last  year  apply  in  the  present  --  ^orti  aga^st  sud.  legislation  in  the  letter 
without  reiterating  the  reasons  wh.ch  ^  «^;^°;  J^^^^^aer  date  of  .^ugust  3rd,  1898, 
which  I  had  the  honour  to  address  to  Your  ^or  BhjP  ^  rec,uesting  Her  Majesty's 

I  take  the  liberty  of  -f-^/--^  ^'n  e  h  sam;  enlightened  policy  which  they 
Government  to  extend  to  the  piesent  instanc  confident  assurance 

between  Japan  and  the  Dominion  of  Canada.  ^  ^^^^^^  ^^  ^ 

KATO. 


(Approved  11  March.  1809) 

Depaktment  ok  Justice,  Ottawa,  Sth.  Mare!.,  1899. 


To  His  Excellency  the  Governor  General  in  Council: 

There  has  l^n  referrecl  to  ti.  ^^^  ^rX'Sl^ie^il^a^tl  of 
Honourable  the  Secretary  .f  ^t'»**;,f°;.^;^X„le  of  the  Executive  Council  of  the 
British  Columbia,  transmitung  a  <^^^'y  f^^^^^  with  a  report  of  the  Provincial 
province,  approved  on  24th  .Vebruary  '^^^J'  ^^jf  f  ,,7;  ,,aevsigned  contained  in  his 
Attorney  General  referring  ;«     "g^f^^^J^^  ^  '^i^h  regard  to  section.  7.5  to  82 

n»n"te.  ,  „  ,    -Nfovember  last,  referred  to  the  sections  m 

The  undersigtuHl.  m  his  report  "^.j^^^/^^^TJ' Criminal  Code,  1892,  with  regard 
question,  which  re-enae.  -^l'"^  ^^^^^^'^i  f^^  keeping  the  juvv 

to  juries  in  criminal  cases,  ^^^  '^^^^^j  ^^ocSb  during  the  trial,  and  the  mu»*^ 
together,  and  their  mamten.mee  and  "  L^J  [^^^  ^^.^,  „j-  ,,,i,„innl  procedure  and  w.f* 
.igned  observe.1  that  these  P'^^^f^^^^J,,!    '  ^^  w,,ver.  stated  that  l.e  did  not  pre. 

;r  ;n;;^^:^^srx  sS:t:t::;; -'.^sallowed,  hecau. ..  p^viston^  ™ 
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question  wcro  not  inconsistent  with  the  Criminal  Code,  and  to  disallow  the  statnto 
whieli  gave  effect  to  the  revision  niifrht  cause  serious  incon  mionce.  lie  recom- 
mendi  (i,  however,  that  these  sections  be  repealed  by  the  Provincial  Legislature. 

.riie  Attorney  General  of  British  Columbia  in  his  report  states  that  the  opinion 
of  the  undorsifjned  as  so  expressed  is  open  to  serious  dispute,  and  he  states  that  there 
is  much  argument  to  support  the  view  that  these  sections  relate  to  the  constitution 
of  the  ourt  rather  than  to  criminal  ]ivocoduro,  and  that  if  his  view  should  be  sustained 
they  would  undoubtedly  be  within  the  jurisdiction  of  the  Provincial  Legislature.  The 
Attorney  General  does  not,  however,  reveal  the  argument  by  which  he  considers  his 
view  to  be  upheld,  and  in  the  absence  of  that  information  the  undersigned  entertains 
no  doubt  that  the  secticms  in  question  do  strictly  relate  to  the  subject  of  criminal 
procedure,  and  that  whatever  argument  there  may  be  for  jirovincial  authority  to  enact 
srch  iJrovisinns  as  connected  with  the  constitution  of  the  court  previous  to  Parliament 
dealing  with  the  suliject  under  its  authority  in  matters  of  criminal  jirocedure,  there 
can  be  no  reason  for  supjiosing  that  Dominion  legislation  is  not  to  jirevail.  More- 
over some  of  those  sections  cannot  by  any  process  of  reasoning  which  the  undersigned 
can  imagine  be  referred  to  any  matter  connected  with  the  (-(institution  of  the  court. 

The  Attorney  General  states  tiiat  these  s(!Ctionji  do  not  appear  first  in  the  Revised 
Statutes,  and  that  lliey  were  originally  passed  a  number  of  years  ago.  The  Attorney 
General  gives  no  reference,  however,  to  the  original  enactments,  but  it  is  (piite 
immaterial  whether  they  hid  been  previously  enacted  or  not.  The  observations  made 
liy  the  undersigned  with  regard  to  them  would  equally  hold  in  either  case. 

The  statement  of  the  Attorney  General  that  it  is  unfair  for  the  Ministei*  of  Jus- 
tice to  lake  ailvantage  <if  the  revi^iuu  of  the  statutes  to  review  statutes  with  a  view  to 
disallowance  is  not  pertinent  to  the  matter  of  dismasion,  because  the  undersigned 
stated  expressly  that  hi^  did  not  propose  that  the  statutes  should  be  disallowed.  When 
a  case  arises,  however,  of  an  enactment  appearing  in  the  revised  statutes  of  a  i)rovincii 
which,  ijQ  the  opinion  of  Your  Excellency's  Government,  ought  to  be  disallowed,  it  will 
be  proper  to  consider  how  far  the  inconvenience  of  clisallowing  the  wliole  revision  in 
order  tu  get  rid  nf  tli«'  olijoctinnalile  cnactmiMit  ought  to  ntfcct  the  couvs<^  wliicli  Your 
Excellency's  Governinent  should  pursue.  Cases  ciTtainly  may  be  imagined  where  it 
would  \to  in  the  public  interest  to  disallow  the  whole  revision.  It  will,  however,  be 
time  enouadu  to  dis'-LSs  such  cases  when  they  arise.  In  the  meantime,  the  question 
raised  i)y  aie  Att</rn*«v  General  is  of  no  ])raclical  importance,  and  has  refei'oncc  to  no 
oaae  wljlcti  has  .vet  occurred.     The  undersigned,  therefore,  declines  to  discuss  it. 

Tli€'  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted lo  the  Lieutenaint  Goverixor  of  British  Columbia  for  the  information  of  his 
Government. 

Respectfully   submitted, 

DAVID  MILLS, 

Minisler  of  Junlice. 


(Apitrnvp.d  hn  the  Lieiitennvl  Governor  J^  Xovemhpr.  IS'tu) 

To  His  Ilonnvr  Ihe  Limitenanf  Oovernor  in  Coumcil: 

Tlic  Miidi  rsigned  iui-  -lie  honour  to  report,  with  regard  to  the  report  of  the 
Ilouourabie  tlie  Minister  of  Justice,  dated  the  Hth  of  November,  1898,  as  to  sections 
76  to  82  {inclusive)  of  Chapter  107  of  the  Revised  Statutes  (i>oing  the  Jurors'  Act), 
which  relates  to  juries  in  liminal  cases.  The  Minister  of  Justice  is  of  the  opinion 
that  th(\se  sections  affeei  matters  of  criminal  proceduie,  and  are  idlra  rin's  of  the 
Legislature. 

The  undersigned  begs  to  suggest  »liat  thi„  opinion  is  i);>en  to  serious  dispute.  If 
tlie  suctions  in  question  are,  as  ili«;    Minister  states,  mutters  of  criminal   procedure, 
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,,ey  would  undoubted!,  be  ^Otra  ^-^^Jj-^^^f ^  ^^T.i^^^^ 
sgned,  however,  contends  tl^^t. the  e  .=  much  -ug^  ^^^  ^^.^^  .n'ocednve.  and 

of  the  Provincial  ^^g^f  *'"?•,  ,  ,^,,,e  sections  do  not  first  appear  in  the  Revised 
It  must  be  --^^^^'I'^ST number  of  years  ago.     They  were  not  at  the 

<ltntntes    but  were  originally  passui  ''  " 

UmeS'allowed  by  the  Doniinlon  Govei.men.  ^^^^  ^.^.^^^^  ^^^  j^^^.,  ,  ,e 

It  seems  to  the  undersigned  ontu  b    mtai  ^^.^^  ^  ^^.^^  ^^^  ^^^^^ 

advantage  of  the  revision  of  the  s  atute.  to    e    e  p^^^j^ion  Governmen  ,  it 

ance      Once  the  year  had  been  allowed  to  h^p.e  b  ^^  disallowed.   This 

fion  was  a  fit  subject  for  disallowance  ^^^^.^^  ^^  ,,  ,,|.ether  these 

'""The  undersigned  <^^^\'^^Zl^^y  ^^-'^*i  ^^  ^'^P^^'^''  ^^  ''''' 

sections  are  uZtm  vires  or  not,  it.onuu.na 

by  the  Minister  of  Justice.  JOSEPH  MARTIN, 

Attorney  General. 
Dated  the  22nd  day  of  February,  1899. 

r Appro -'.^rJ  IS  March .  ]300) 

.  T,-«TirF   Ottawa,  March  7th,  1899. 
Department  of  Jlstice,  ullA^^., 

To  His  Excellency  the  Governor  General  in  Council:  ^^^^^^  ^^  ^^^^  ^^^^^ 

1898,  affecting  the  Chinese  '"^'l  J;;";"'f  j^^„„,,  ^f  the  undersigned  on  the  8th  Noveir^ 

These  statutes  are  «"^^'"^^J^^'^^,", ''/{'Council  on  l7th  December,  1898,  and  the 
ber.  1898,  approved  by  YoijExceleic^in  Council^       ^^^^^.^^  ^^  ^^^  ^^^^^^  ^,  ,,, 

Si;::ef  tSSl  SX  .atutes  ^^.^^^  ^^^,^,^  ,et,  1897. 

"       n'  undersigned   observes   -^-'-"f  ^i^^spth  oT  the  Right  Honourable  the  Prin- 
of  xNatal,  copy  of  which  accompanie-l  ^^^ '1^|^'   'J^^^      ig^s,  that,  while  the  provision 
c  pal  Secretary  of  State  for  the  '  ^^-'^^  ^^'^^^^    ai^Jased  persons  and  criminals,  ye 
of  the  Act  are  well  adapted  to  '^^-^'•1"^°  ^"'^Vf  '\ ^^,,1,1^  ,vould  prol)ably  have  the  effect 
the^'lcfdoes   contain    a    ;;---;-;;-:    ;be^a^cted  ^  the  British  Columbia 

of  excluding  all  Asiatics  ot  the  chv..  ^^  hiu 

statutes  in  question.  j,^  to  be  pursued  by  Your  l'.xce>- 

Before  determining,  howevoi,  what  '^""'^        undersigned  is  of  the  opinion  that 

acopyof  this  Report.  It  approved   to  M^^^^^^^^^  consideration  of  Your  Excel- 

any 'observations  which  ^^-;;^^^  '^Xld  be  informed  at  t«.e  sam-  time  that  the 

lency'9  Government.     ^  .^l^^^^f^!   ,  '^^i,^  „n  the  8th  June,  1899. 
,.e  for  disaUowanceo.  these  A^w.^^.M    ^^^^^^^^ 

DAVID  MILLS, 

Minister  of  Justice. 
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(Approved  hy  the  Lieutenint  Governor  16  Fehruary,  1899) 


To  His  Honour  the  Lie<utenant  Governor  in  Council: 

Tlie  undersigned  lias  the  honour  to  report  tliat  he  has  had  under  consideration 
the  communic^ation  from  the  Government  of  His  Excellency  the  Governor  General  to 
His  Honour  the  Lieutenant  Governor,  inclosing  copies  of  a  minute  of  the  Committee 
of  the  Privy  Council  of  Canada  in  reference  to  a  despatch  from  His  Majesty's  Prin- 
cipal Secretary  of  State  for  the  Colonies,  inclosing  copies  of  correspondence  which 
has  passed  between  the  Foreign  Office  and  the  Japanese  Minister  in  London  and 
between  the  Foreign  Office  and  the  Colonial  Office  on  the  subject  of  certain  statutes 
passed  by  the  Legislature  of  British  Columbia  in  the  sixty-first  year  of  Her  Majesty's 
reign,  and  which  contained  provisions  prohibiting  the  employment  of  Chinese  or 
Japanese  persons  on  works  carried  on  under  franchises  granted  by  the  said  Legis- 
lature. 

In  his  despatch  of  20th  July,  1898,  to  His  Excellency  the  Goverjior  General  of 
Canada,  Mr.  Chamberlain  states  that  "  restrictive  legislation  of  the  type  of  which  the 
legislation  in  question  appears  to  be  is  extremely  repugnant  to  the  sentiments  of  th« 
people  and  Government  of  Japan,"  and  asks  His  Excellency  to  impress  on  his 
Ministers  the  importance,  if  there  is  any  real  prospect  of  a  large  influx  of  Japanese 
labourers  into  Canada,  of  dealing  with  it  by  legislation  of  the  Dominion  Parliament 
on  the  lines  of  the  Natal  Act. 

It  may  bo  stated  that  legislation  on  the  lines  of  the  "  Immigration  Restriction 
Act,  1897,"  passed  by  the  Legislative  Council  and  Legislative  Assembly  of  Natal, 
would  not  be  within  the  power  of  the  Legislature  of  this  province,  but  would  be 
within  the  competence  of  the  Parliament  of  Canada,  being  somewhat  similar  to  the 
Act  passed  by  that  body  imposing  a  capitation  tax  of  $50  on  each  Chinese  person 
coming  into  the  Dominion. 

While  the  Legislature  of  British  Columbia  would  doubtless  welcome  any  action 
by  the  Parliament  of  Canada  designed  to  effect  objects  similar  to  those  aimed  at  by 
the  provisions  in  the  statutes  which  are  the  subject  of  his  communication  from  His 
Excellency's  Government,  it  may  be  suggested  that  the  provisions  embodied  in  the 
Immigration  Restriction  Act  of  Natal  would  not  be  effectual  for  the  desired  purpose, 
although  such  legislation  would  impose  restrictions  on  Japanese  immigration  tliat 
would  probably  be  more  repugnant  to  the  views  of  the  Governm.ent  of  Japan  than 
those  complained  of  in  the  legislation  passed  by  the  Legislature  of  this  province. 

The  undersigned  would  point  out  that  the  statutes  passed  by  the  Legislature  of 
this  province  imposing  certain  restrictions  on  the  employment  of  Japanese  in  British 
Columbia,  while,  it  is  respectfully  submittetl,  clearly  within  the  power  of  that  body, 
do  not  impcie  restrictions  nearly  as  onerous  or  far-reaching  as  would  be  the  case  were 
registration  enacted  by  the  Parliament  of  Canada  on  the  lines  of  the  Immigration 
Restriction  Act  of  Natal,  which  appears  not  to  be  considered  objectionable  by  Her 
Majesty's  Government.  No  limitation  on  the  number  of  Japanese  persons  who  may 
come  into  Canada  is  suggested  by  the  statutes  passed  by  the  Provincial  Legislature. 
No  restriction  is  placed  by  those  statutes  on  such  persons  pursuing  any  calling,  occu- 
pation or  emi>loyment — with  one  exception — which  is  not  carried  on  under  the 
authority  of  privileges  or  franchises  conferred  by  the  Legislature  of  British  Columbia. 
That  exception  is  working  in  coal  mines,  the  Legislature,  from  the  evidence  placed 
before  it,  having  come  to  the  conclusion  that  the  employment  of  Chinese  or  Japanese 
underground  in  coal  mines  is  a  source  of  danger. 

All  that  is  sought  to  be  attained  by  the  legislation  in  question  is  that  Chinese  or 
Japanese  persons  shall  not  be  allowed  to  find  employment  on  works,  the  construction 
of  which  has  been  authorized  or  made  possible  of  accomplishment  by  the  granting  of 
certain  privileges  or  franclii-ses  by  the  Legislature. 
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It  will,  therefore,  be  seen  that  the  restrictive  provisions  are  merely  in  the  nature 
of  a  condition  in  agreements  or  contracts  between  tlie  Provincial  Government  and 
particular  individuals  or  companies  whereby  certain  |)rivilejres,  franchises,  concessions, 
and,  in  some  cases,  also  subsidies  and  guarantees  are  granted  to  such  individuals  or 
companies  in  consideration  of  only  white  labour  being  employed  in  the  works  which 
are  the  subject-matter  of  such  agreements. 

The  same  causes  which  have  led  the  L(>gis!ature  of  Natal  and  the  Australian 
Colonies  to  take  measures  to  restrict  the  influx  of  large  numbers  of  labouring  people 
from  Asia,  exist  in  British  Columbia.  They  are  indeed  more  potent  here  on  account 
of  the  shorter  distance  intervening  between  China  and  Japan  and  this  province  as 
compared  with  that  between  those  countries  and  Australasia  and  Natal.  It  may  also 
be  pointed  out  in  this  connection  that  the  possibility  of  great  disturbance  to  the  econ- 
omic conditions  existing  here,  and  of  grave  injury  being  caused  to  the  working  classes 
of  this  country  by  a  large  influx  of  labourers  from  Japan,  was  so  apparent,  that  the 
Government  of  Canada  decided  it  was  not  advisable  that  the  Dominion  should  partici- 
pate in  the  revised  treaty  between  Great  Britain  and  Japan,  whereby  eijual  privileges 
were  granted  to  the  people  of  each  nation  in  the  country  of  the  other. 

The  economic  conditions  in  British  Columbia  and  Japan  and  the  standards  of 
living  of  tjhe  masses  of  the  people  in  the  two  countries  ditfer  so  widely,  that  to 
grant  freedom  of  eni'ijloyment  to  Japanese  on  such  public  works  as  are  authorized 
to  be  carried  out  by  Acts  of  the  Legislature  would  almost  certainly  result  in  all  such 
employment  being  monopolized  'by  the  Japanese  to  the  exclusion  of  the  people 
of  this  province.  Therefore,  while  the  Ix^gislature  has  scrupulously  abstained 
from  any  interference  witli  the  employment  of  Japanese  by  private  individuals  or 
companies,  and  has  not  sought  to  put  any  restriction  on  their  engaging  in  any 
ordinary  occupation  or  business,  it  has  deemed  it  to  be  in  the  interests  of  the  pro- 
vince to  prohibit  their  ennploynient  on  works  or  undertakings  for  whidi  it  has 
granted  privileges  or  franchises.  That  such  restrictions  are  not  only  judicious 
but  necessary  lias  'been  shown  by  the  maimer  in  whitih  cheap  Asiiatic  labour  has 
in  many  cases  entirely  supplanted  white  labour  on  works  to  whioh  no  such  rcistric- 
tions,   as   those  referred  to,  were  attacht»d. 

While  it  would  be  a  matter  of  profound  regret  if  any  action  of  the  Govern- 
ment or  Legislature  of  this  province  should  cause  Her  Majesty's  Government  any 
''mbarrassment  or  impair  its  friendly  relations  with  another  power,  it  may  be 
pointed  out  that  there  arc  other  considerations  of  an  Imperial  character  involved 
in  this  matter.  It  is  unciuestionably  in  the  interests  of  the  Empire  that  the  Pacific 
province  of  the  Dominion  should  be  occupied  by  a  large  and  thoroughly  British 
population,  rather  than  by  one  in  which  the  number  of  aliens  largely  predominated 
and  many  of  the  distinctive  features  of  a  setttled  British  community  were  lacking. 

The  former  condition  could  not  be  secured  were  the  masses  of  the  people  sub- 
jected to  competition  which  would  render  it  impossible  for  them  to  maintain  a  fair 
and  reasonable  standard  of  living. 

For  many  years  the  evil  effects  of  unrestricted  Chinese  innnigration  caused 
great  agitation  in  British  Columbia,  and  the  'niposition  of  the  i'ai)itation  tax  of  $30 
was  the  consequence.  Since  then  greater  facilities  of  communication  with  Japan 
and  the  opportunities  for  employment  in  British  Columbia,  arising  from  the  devel- 
opment of  its  forests,  mineral  and  fishing  resources,  have  led  to  na  influx  of  Ja])an- 
ese  which  has  materially  and  injuriously  int(>rf(>rred  with  white  labour  and  has 
caused  the  Legislature  to  pass  the  statutes  now  under  consideration.  There  is  no 
reason  to  l)eHeve  that  this  influx  of  Jajumese  is  likely  to  dimi'iish.  On  the  cun- 
trary,  there  are  many  indications  that  it  will  become  larger  and  that  Jajianese 
labour  will,  if  so  ne  restrictive  measures  be  not  adopted,  entirely  supplant  white 
labour  in  many  important  industries  and  be  used  almost  exclusively  on  works 
carried  out  under  franchises  granted  by    the   Legislature,   and   which    are   in    many 
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..as...    aido.1   by   sul.-i.lio.    from   the   provincial   tn-asurv,    lar^.ly    witli    the   "^>3-f    «f 

onc-nii..-  vvp  the  province  and  inducins  nu  iuiuu^n-ation  of  des.ra-ble  settlers 

'      The     nulorslned.    therefor.^    roccnn.ends    that    a    reply    be    made    to    the    Uov^ 

crmne   t    of    the    Donnn'ion    that    His    Honour',    flovernment    regret,    that    in    the 

h™       o     British    Columbia    an.i    of    the   lab..urin^^    elas...    amon^    Us    people,    it 

eamo     see   it<   wav   to   introduce    a    measure   in    the   legislature   to    repeal   the   pro- 

;     on      ^stricting    the    employment'  of    Chinese    and    Japanese    m    the    statutes 

:.™d  to  in  the' report  of  the  ^linister  of  Justice    approve.l  ^^l^^^^^^^t  Lii 

Co.niuittee  of   the  Privv   Council  of  Canada  on   l.th  Dtvcmber    1898,  and  that   it 

hi     re  on  mendntion  be  approvcnl  a  copy  of  it  should  be  transmitted  to  the  Secre- 

a  V  of  State  for  Canada  for  the  inforun.tion   of  Ilis  Excellency's   Governm^^nt. 

F.  CARTER-COTTOK, 
Minis! rr   of   Finance   and  Agriculture. 

Dated  this  i:!th  day  of  February,  AT),  l^^tt. 


The  ni.  lion.  .1.  (Jhomhevlam   lo  Jlis  E.rrellrnni   >he   Govrrnor  Gcnrral. 

Dow M N<;  Stkkk.t,  23rd  March,  1809. 

AIv  T(,Kn-I  have  th,e  honour  to  aeknowledge  the  receipt  of  your  despatch 
No  40  a  i.e  27th  F,.bruary,  fovwavdiug  copy  of  a  letter  from  the  Japanese 
Consul  at  Vlnconver,  in  which  he  calls  attention  to  certain  "--"-s  which  have 
been  ntilduced  into  the  Legislative  Assembly  of  British  Columbia'  d-'n^  Jt, 
pre  ent  session  prohibitinK  the  employment  of  Japanese  and  renewing  with  r  .^  . d 
?o  thele  measuL  the  objections  which  he  ur.ed  a.an.sr  the  legislation  ot  the 
,^Tne  intiire  parsed  hy  the  Legislature  of  that  province  last  year. 

V- or  Mai^slv's  Government  must  regret  to  find  the  Government  and 
Legislature  of  Bri'tish  ColnnVbia  adopting  a  course  which  is  justily  regarded  as 
offensive  by  a  friendly  power,  and  they  hope  that  your  Ministers  -H  e  aWe  Jo 
arrange  for  tlie  cancellation  of  the  objectionable  provisions  and  the  substitution 
0  a  measure  which,  while  it  will  secure  the  desired  exclusion  ot  undesirable  m- 
n  ig raX  11  ol>tain  that  result  by  mean,  of  some  such  general  test  as  that  already 
sm'ge  ted  n  mv  despatch  No.  214  of  the  20th  July.  1898.  In  _  any  case  Her 
Matesty's    Government    strongly    deprecate    the    passing    of    exceptional    legislation 

affecting  Japanese  already  in  the  province. 

.    r  I  have,  &c., 

J.    CHAMBERLAIN. 


Thr  ///.  ]fon.  J.  Chamhcrlain  lo  lli.s  ExceUenen  the  Govrrnor  General. 

DowM.NCi   Stkkkt,  19th  April,  1899. 

Mv  Loun,-l  have  the  honour  to  a..knowledge  the  receipt  of  your  despateh 
No  n4,  of  the  16th  March,  ,  forwarding  copy  of  an  approved  ""^^^  /l^^^e 
Dominion  Privy  Council,  to  which  is  appended  an  approved  report  of  the  Exec- 
utive On.ncU  of  British  t;olunana.  expressing  the  concurrence  of  the  Gov..rn  nent 
o  tia  Ivince  in  a  report  drawn  up  by  the  Minister  of  Finance  -d^^x-Mre 
on  the  subject  of  the  Acts  passed  by  the  Provincial  Legislature  in  1898  containing 
p^ov  sions   prohibitii*  the  employment  of  Japanese  on  certain   works. 

9  The  Provincial  Government  represent  that  these  provisions  are  equued 
by  the  economic  conditions  of  British  Columbia,  and  they  regret  their  inability  to 
introduce  legislation  for  their  repeal. 
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-t    of 


t.  under  ..on.id.-ratK,u,  and  r^^^^oZ^  -ann'l  l."  tW  wh.L.ale 
possibility  of  white  I'-^^^f /V  .'^"V:,  Tlu'v  desir.  also  to  acknowledge  th. 
hnnu-Tation    of    rersons   of    Asuil.e    or^.n        LU.5  ,.,„„,,el]cd  to  nu.ke   rave 

"londl,   Mont   in   whi.h  .ho  -l---'^  ;;^;  ./'^    Uu     W,.   and  vejnt    that   att.-v   can- 
been  received  by  tl.e  ^'-'''''''-'^  "J^^^^iite    Council    they   feel    nnable    to    wuh- 
fully   eonsid^ring  the  mmute   of   ^^'^^'^^^  !.  ;,^,^;„,,  in  qne.tion. 
draw  the  objections  they  have  ursed  to  tluj.vu.  (..v.mment    and    the    <■-■- 

4.  There    i.    no    difference    between    her    .1  a  c  ^^     ^^^^^^^  ^^.^^.^    „,,„,.i,. 

.n.n>ent  „f  British  C:ohnnlna  as  ^^^^^'^^^^^  ^^^   l,e  occupied  by    a   lar.c 
to  ensure  that  the  TacMfie  prov.nce  ot   t  u.     K^n  u  ^^^     .^^    ^^^^.^_^^    ^^^   number   u 

.nd   thoron^^hly    British    PoPU^'-^tion     ath.      than^    di.,in.,ive    features    nf    a    -etrled 
.liens    larf^ely    predominates,    and    manv 

British  community   are  lacking.  j  j      jier  Majesty's  (lovernment  is  that 

r.    The  ground  of  the  objection  f^^f  f-'^^^'/    f      -.i.t^re  for  securing  this  object. 

,.e  ^eiod'mployed  by  the  British  Oohjmbia  ^^^^^  ,^^,^^,,,  „tfence  to 

vhile  admittedly  only  partial  an.    ^^''^  ■':  ^\\  '     ^  ,,  re=  to  remain,  on  friendly  terms. 

,ower  with  which  Tier  Majesty  -  ^^^^    ^  'Utb  the  Government  of  the  Mikado 

iiiL:r\:;;\;;r;::l^:;=;::<^:r:Sch  .eci«caiiy  stamps  the  whole  natnm  as 

""^T' Th:  =L  of  Japanese  subjects  either  ^  ;^  J!^:-:::^^^^ ^^ 
,nent  on  public  or  ^f^^f}^^:^:^^^^::^,  is  not  a  measure  to  whi.^ 
Honal  test,  such  as  embodied  m  ^J^.  ^^^™^  xf  the  particular  test  in  that  law  rs 
the  Government  ot^Japan  can  ^ake  ex^^P^J;  ^J^  ,,,.ingent  and  effective  one 

r  ^ImU::;  2::^r:^^^^^  Z  S:^d^o  ...  as  th.  dis.uaHHcation  .  n,.t 
hased^pecidcially  on  distinction  of  ^^^^^uTl  impose  disqualitieations  on  s,.^h 
T.  Any  attempt   to  restrict  imm.g.at.c     '"-J^^  "^  ^  ^^  ^^,,  general  prin- 

distinctions.  besides  being  offensive  ^iy^^;;^^^';Z;^Z  British  rule  throughout 
,i,l,,  of  equality  which  have  been  the  ^^  J^"f  ^'^j*^  f^,,,-,  Government  were  unable 
the  Knipirc;  and,  as  your  Ministers  are  aw a,eJIe.A^^^  ^^^  ^^^^  Australas  an 

to  allow  the  Immigration  ^-^-^f  °-„  ^^  i'  ^  oaions  as  they  are  now  ur.mg 
colonies  in  1896  to  come  into  operation  fo,   th.  .am 

cated  above.  Araiestv's    G(n'crnment   feel    compelled,    however 

9.  If    this    IS    impossible,    Jlei    '^l"-l'-^^J  "  nrovince,  to  press   upon  your 

reluctant  they.n.ay  be  to  c.iu.e  ---n^sM^fUu!  Empire  of  using  the  powers 

Ministers  the  impor  ance  m  ^^o^^^'     "«       .  ^.,^,.  ,,ncelling  these  measures  to 

:st  i?e;x;^;- c"™-  ^^i- -^-    '"- '  ^--^''  -'  "'"■^- 

^  ^>'''''' '■^■''•'  J.   CHAMBERLAIN. 


(Anprori'i^  ■' 


■iunr 


tS09.) 


T)!-.PARTM1-,NT    OF    .Tl  KTU  i:, 

,.  (lorenior  General  in  Council: 


Ottawa,  -iDtb  ilay.    1S90. 


To/7/.  /^--"•■'''V''''''''-''':°''  "''"7:"  ■'':;;•   ..„^i,,,   the    statutes   of   the   Pro- 
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liv  Y.mr  Kxct'lk'iioy  in  Council  on  ITtli  December,  has  the  honour  to  state  that  as  to 
eliaiiter  4!i :  *'  An  Act  respeotin^i-  tiic  Canadian  F'acitic  Xavipitiun  Coniimny.  Limited," 
llie  iindersicmod  has  been  informed  that  the  Provincial  Legislature  at  its  last  session 
Iiur>uant  to  the  recommendation  of  the  said  report,  passed  an  amendment*  removing 
the  pi-oiinds  of  objection  to  which  the  undersigned  called  attention,  and  that  the  Act 
may.  therefore,  be  left  to  its  operation. 
''  Tiie  Acts  which  are  stated  by  the  said  report  to  be  objectionable  as  affecting 

Japanese  in  British  Columbia  are  chapters  10,  28,  30,  44,  46,  47,  48,  50,  52,  53,  54,  55, 
5rt.  .■):,  r.s.  ,V,>,  (10,  Cl,  62,  63  and  64. 

As  to  these  statutes  the  recommendations  of  the  said  report  have  been  •carried 
info  ert'ect  an<l  Your  Excellency's  frovernnient  have  communicated  with  Her  Majesty's 
Giivernmcut  and  with  the  Provincial  (iovernnii'nt. 

Tho  undersigned,  by  his  report  of  Tth  March  last,  which  was  approved  by  Your 

Excellency  on   the  13th  March,  submitted  copy  of  the  reply  of  the  Provincial  Gov- 

ernnii-nt,   and   recommend(?<.l    that   it   be   transmitted    to   the   Eight  Honourable   the 

;,,  Principal   Secretary  of  State  for  the  Colonies   in   order  that  he  mi^ht  submit  any 

'  observations  which  he  mipht  deem  projier  for  the  consideration  of  Your  Excellency's 

Government. 

Tliere  has  been  referred  to  the  nndersipned  copy  of  a  despatch  from  Mr.  Chamber- 
i  hiiu  tu  Your  E.xcellency,  dated  23rd  ALirch  Inst,  acknowledging  the  despatch  of  Your 

Mi       II  Excellency   of   the   27th    Eehruary,    No.    40.   forwarding  copy    of   a    letter   from     the 

'  .Tapime-c  (^onsul  at  Vancouver  in  which  he  calls  attention  to  certain  measures  which' 

were  intr(jduced  by  the  Legislature  (jf  British  Columbia  during  the  last  session  pro- 
hibiting the  employment  of  Japanese,  and  renewing  with  regard  to  these  measures 
the  objections  which  he  urged  against  the  legislation  now  in  question.  It  is  stated 
in  this  despatch  that  Her  Majesty's  Government  much  regrets  to  find  the  Govern- 
ment Hid  Legislature  of  the  Province  of  British  Columbia  adopting  a  course  which  is 
justly  regarded  as  offensive  by  a  friendly  power,  and  that  Her  Majesty's  Government 
strongly  deprecates  the  passing  «.f  exceptional  legislation  affecting  Japanese  already 
in  British  Columbia. 

The  undersigned  has  carefully  considered   the  reasons  stated  in  supjiort  of  the 

legislation  by  the  Government  of  British  Columbia.     He  observes  that  the  statutes 

in  (|uestion  have  not  rendered  unlawful  the  employment  of  Japanese  generally  yet  they 

1  have  that  effect  so  far   as  the  companies  mcorporated  by   the  Provincial  Legfis- 

'".  laturi>  and  within  the  application  of  these  statutes  are  concerned.     Such  legislation 

i  may  f>perate  to  diminish  Chinese  and  Japanese  immigration  into  the  province,  which, 

i  as  appears  by  the  statement  of  the  Provincial  Government,  is  the  main  object,  or  ifi 

as  is  to  be  inferred  from  the  provincial  despatch,  the  conditions  are  such  as  to  induce 

employers  to  prefer  Asiatic  labour,  the  result  might  be  such  as  to  cause  employers  to 

carry   on   their   business   as  individuals  or    irartnerships   rather   than    as   corporations 

;;  under  the  laws  of  the  province.     The  undersigned  does  not  consider,  however,  that 

the  reasons  urged  on  behalf  of  the  province,  or  any  other  reasons  which  occur  to  him, 

;  are  such  as  to  justify  Y'ovir  Excellency's  Government  in  approving  of  the  legislatiim,  in 

view  of  the  strong  objections  urged  against  it  by  the  Government  of  Japan,  which 

I  objections  have  been  so  far  upheld  by  Her  Majesty's  Government,  as  the  correspond- 

I  ence  upcm  the  subject  shows.    The  advantages  to  be  derived  by  the  Province  of  British 

I     .  Columbia  from  these  enactments  are,  in  the  opinion  of  the  midersigned,  very  doubtful, 

and  not  at  all  corresponding  in  importance  to  the  advantages  which  may  be  expected 

I  both'  for  the  province  and  the  Dominion  at  large  from  a  friendly  sentiment  on  the 

part  of  Japan  in  matters  of  commerce  and  otherwise.    When  it  is  considered  further 

'  that  these  enactments  may  affect  not  cmly  the  relations  between  the  Dominion  and 

t  Japan,  but  also  the  relations  of  the  Empire  with  the  latter  country,  as  Her  Majesty's 

•^4  ,4^ '  Government  seem  to  apprehend  they  may  do  the  duty  of  Your  Excellency's  Government 

•  .Vmencled  by  02  Vict.,  chap.   12,   B.C.   Statutes,   1899 


-r.^gsKa»3S»*Kft»ssa«*^'tfs»'*5S^9K" 


i>mnfjjj^jj^jm,*\    lll'l 
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to  provide  a  ..ed.  so  far  a.  tW  f  ^ f  ^  ;Sl;t^Tpr^^:.  S- 

It  is  pevtiuent  hev3  to  remark  ul.o    hat  ^^e  '-^^;\^^^  ^J,^^  ^^^rica  Act,  made 
relation  to  innnigration  in  the  provmce  ,s  b>   the  «ntK  ^  ^^^^^^^_  ^^ 

subordinate  to  the  authority  ot  ^^^^^^l^^^l^^^V^,  intended  that  Dominion 
aiTeeting  immigration,  the  case  seem,  to  be  one  m 

policv  should  prevail.  ,i-„t„ff>s  ic  not  bv  anv  means  free 

"       The  power  of  tl>e  Legislature  to  enact  ^^^^'^      ,  ^t,  and  the  subject  of 
from  doubt,  because  they  pr^nc^palb'  "f ^^\\^'\  "^^ i "^ever,    n  view  of  the  fore- 
aliens  is  not  within  provn.cal  autho- ity      ^  ^   '?  ;;  ;;;be  ;;;,tion  of  ultra  vires. 
going  considerations,  necessary  at  presen    *" i^^^™^^''',!,^; ^^^.t  title  is  given  of 

The  undersigned  observes  that  chapter  28,  to  which  ^^^JJ  ^ 

-The  Lahov^  RepuUHort  Act.  1898,"  is  <3onfined  m  ^^^  f  °^^;\°"%\  entitled  the 
n,ent,  in  British  Columbia.  "^  Chinese^  or  [^^^^^^^^  ^^1^^^ Z.io.e,  be 
Tramway    Incorporation    Amendment    Act,    lS9b       ^^^'^  mentioned    in    the 

disallow.l  without  serious  J-To^Sub^r  tt.  are  matly  concerned  with  the 
report  of  the  undersigned.  ''\f]^''\'^f.J^  Effect  upwards  of  a  year  ago.  In 
incorporation  of  ^-^^'"^'^''/^^^.^^^''l^^^^  have  been   organized  and  pro- 

these  cases,  or  some  of  them    doubtli.s.   '^""/'^     ,  ,      •  transacted,  on  account 

peay  acauired.  debts  and  obligations  ineurr  d  id  bu^  ^^^  ^^^.^  ^^^  ^,,,  ,,^,^ 
of  which   great   inconvenience,   contusion   and   lo^.^^ould   reu  ^^^.^^^    ^^^^^_ 

which    these    companies     depend     were    now     di»«llowed       V  I  _ 

selves  and  the  persons  who  have  dealt  ^^^*\^^^;"^.  J^'^,"J1"\^,  rbeoause  this  section 
sible  for  the  objectionable  provision  m  tl;f^;;"^f *f' "^i^Jy  ^  the  Government  to 
seems  to  have  been  introduced  >^  ^"'^"^^"J^thy  provincial  corporations, 
disqualify    Ohinese    and    Japanese    from    ^^P^^.^'"^'^'     ^  f^^.^rporations    is   coni- 

Tho  eifect  of  si.b  a^P-tist;^  ^SLS^^^^  i"f  -  .f/^^ 

paratively   limited,      ihe   unaersigue  ,  namely    chapter    28,    cited    as 

Lse   will   be   met   by  .disallow-g    the   General   A^t,^^^^^^^^^^^  ^^^^^_ 

..theLabourRegulation  Ac.     andals    obapt^  ^^   ^^^^   inconvenience,   con- 

corporation  Amendment  Act  1J»«'  "J^^  ^  leaving  the  other  statutes  to  their 
fusion  and  loss  which  would  «tber«r-,e  er^sue  lea^  Provinical  Government  based 
operation,   with    -^--^VZ^r^rl^t^^at' the   next   ensuing   session   of   the 

.  t^ii^;:^tte^S:^:tr-:t:^:J  BrS  ^—.^  the  informa- 

tion  of  his  Government. 

Respectfully  submitted.  ,,     .        w 

D.  MILLS. 

Minister  of  Justice. 

n«„u.rs  2»  .„d  44  „.e,e  aooordin,.,  disall„«ed  on  U»  ».h  da,  of  June,  1*»9. 
May,  18«9,  was  written.  ^  ^:.,-^.        >> .     -  : 
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62nd  VICTORIA,  1899 

-.     .    2xD  Sessiun— ^TU  Legislature.  -  ■  ,-  ■ 

;''     \,  \         /      \   ,,  (Approved  2  Mail,  1S99.)  •  ' 

Departmi-.nt  ok  Jlstick,  Ottawa,  18th  April,  1899. 
To  His  Exc^-llcncy  the  Governor  General  in  Council: 

There  hns  L..n  refevved  to  the  undersigned  copy  of  a  despatch  ^oYo-^^^^^^ 
f..o.n  the  British  Au.bass.lor  at  ^  f^^^Z^^  ^V^  ^^  ^^d 
hin.  from  the  office  of  the  Secretary  f^}^''^'^'^'!'''r^^  .^sident  in  the  Atlin  dis- 
dent  of  tlte  Fnited  States,  trom  the  I  ^\f  .""^-'XZ^^^^^  of  recent  min- 

trict  of  British  Columbia,  representing  the  hiwdships  to  then  mxere 

inp  lepislation  of  that  province.  Rritish  Columbia  statutes  of 

The  undersigned  has  the  honour  to  f'^'^j}^^'^''^^^^^^^^  at  present 

,h,  Ui.t  scsion  have  not  yet  been  '■^-^-'^  «^^;,';,f^;7'^e  ;;pl^cation  set  forth  in  the 
in  a  position  to  express  an  opinion  upon  ^  ^^^^^^^^  *; ^^/J^^.^^^  xnentioned  be 

petition.    He  recommends,  however,  that  ^\<^^P^  if-^'coiumWa  for  his  observations, 
transmitted  to  the  Lieutenant  ^-;^^^^.^\^f^^^^^^ 
-;f i:tt^:h;:^uLh  Ai::?::^:^  ^J'Z^^  ^formed  that  t^s  cour.  has 

ill  the  meantime  been  taken.  ; 

Re^pecttuUv  submitted. 

DAVID    MILLS,  ' 

,  I   ,  Minister  of  Justice. 


j|''.f 


>i/   fnlntn  raiiniciote  to  Lord  Minto. 


^iiHiK. 


<•''•'  '       WAsniNoroN,  7th  April,  1899. 

,K  I.«n._I  have  the  honour  to  tra^smUh^witl^^^^ 
n<,te  which  1  have  received  Irom  *^%\"^  ^'^.^^  S  aterdtizens  resident  in  the  Atlin     , 

,„i„ing  k^gislatlun  "i"  *^"^  P;"^;^";;;^^^,^  be  submitted  to  the  Dominion  government 
.ithol:  !^.:;i2nXtX::.o  ,..  .enoral  eifeet  of  the  le.islatmn  m  .ue«- 

""'a  copv  of  the  note  atul  petition  have  been  forwarded  to  Her  Majesty's  principal 
Sc'retarv  of  State  for  l-oreign  Atlairs. 

I  have,  &c., 
^     ■'•'     '     '       ■    '"  JULIAN   PAUNCEFOTE. 

.  , ,        ,-,    t'— '  '    ■>  I  <  /'„'         ,  •' 

•        The  V.S.  Secretary  of  State  to  the  British  Amlassador. 

Department  oe  Stvte,  Wasi.in.;ton,  3rd  April.  L^i)9. 

T  ♦  Un  tV,»  liberty  to  inclose  herewith  a  copy  of  a  letter  of  the  Com- 
ExcKLLENCY,-ltakethellbert^  toinuose.  accompanying 

.ni^ioner  of  the  General  ^fJ^^^^^^Zi^^u^^  ^^^^^^^  by  citizens  of. the 
paper,  which  is  a  petition  to  the  1  resuunt  ot  J^"  . ^  ,-,,i..„,u;„  „„«.ocm1  in  minintt. 
Unitetl  States  resident  in  ' 


\Z  MUrS:,.  of  b;;„;.:  Columbia  o„g.^  in  -inin,. 
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injustice.  .  .  „^  ,.  ,,,„i.   ^  nature    that    you    might    deem    it 

I  have  tliought  the  petition  was  of     "«^^  '^  ^"^       ^^^^^^  ^^  ^he  Act  in  question, 
well,  without  thereby  raising  any  --^^^  /j",^^^/;"  ^e  ^ov-mnent  of  the  Domi.uon 
to  submit  the  representations  of  ^^^"^^"^^  ^.J,^  their  claims  as  to  find  u 
of  Canada,  in  the  hope  that  it  might  .ec  .ucii  cqui 
means  of  affording  them  some  rebel.  ^  ^^^^^  ^^^ 

.TOH^'   HAY. 

Columbia.  .         ....       :,  .^  the  effect  that  this  office  should  take 

Your  endorsement  upon  said  petition  is  to  tnc  e 

such  action  as  might  be  deemed  P^'^^^  "'  ;^,^,f;,;;;V  am  convinced  that  the  statements 

•>"H£SS;iS  r."'  ;=?-  _ — 

action  by  this  government  in  ^h"^'  b;h"lf^  ^„  British  Columbia  long  before  the 

These  petitioners  ^'^^''^''l' }^^')Z^^  i890  and  conq.lied,  in  good  faith  with 
enactment  of  the  local  law,  ^^^  «.^^^V!  re  i'v  to  mining  ri^ghts  and  privileges,  but 
every  provision  of  the  ^^f  V'f  Ihei  chi  .^  lulv  vlrded  and  thus  maintain  theiv 
t^:iri::rT^^"^-^-^^   -mment  to   provide   the  necessary 

-^i^r;^  t^^rSlTSmL  ^igh^e  induced  to  respect  and 

having  in  view  the  relief  of  said  Petitioners  .^  ^^^  return  said 

Upon  our  fuUy  consuleniig  t  "     -«       ; J   ^a  ^^^^^^^^^^^,^,  ^^.^^^..^^r,  ,f  state 

petition  with  recommendation  that  the  att.  nt.on 

be  invited  thereto.  Verv  respectfully,  ''  "'. 

BTNGER   HKKMANN, 

Commissioner. 


Petition  of  Residents  of  MUn  City.  B.C.    to 

Ati.i>    City     B.C 


fhc  Prc.sf(i.'»i<  of  the  United  States. 
10th    February,    1899. 
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First. — Your  petitioners  represent  some  five  liuudred  citizens  of  the  United  States 
now  residing  in  the  Atlin  gold  fields  of  British  Columbia,  who  have  become  ''free 
miners,"  by  invitation  of  the  government  of  Great  Britain,  as  embraced  in  the  statutes 
of  British  Columbia,  a  province  of  the  Dominion  of  Canada,  which  enactments  were 
made  by  Her  Britannic  Majesty  Queen  Victoria,  by  and  with  the  advice  and  consent 
of  the  legislative  assembly  of  the  province  of  British  Columbia,  which  enacts  as 
follows : — 

EXTRACT  OF  I-AWS 


"Every  person  over  but  not  under  eighteen  years  of  age,  and  every  joint  stock 
company,  shall  be  entitled  to  all  the  rights  and  privileges  of  a  'free  miner'  upon  taking 
on  a  'free  miner's'  certificate. 

"A  'free  miner's'  certificate  may  be  granted  for  one  or  more  years,  to  run  from 
the  date  thereof,  or  from  the  expiration  of  the  aj)i>lifants'  then  existiufi'  certificate 
upon  the  payment  therefor  of  the  fees  set  out  in  the  schedule  of  fees  to  this  Act. 

"If  any  person  or  joint  stock  company  shall  apply  for  a  'free  miner's'  certificate 
at  the  mining  recorder's  office  during  his  absence,  and  shall  leave  the  fees  required  by 
this  Act  with  the  officer  or  other  person  in  charge  of  the  said  office,  he  or  it  shall  be 
entitled  to  have  such  certificate  from  the  date  of  such  application. 

"And  any  'free  miner'  shall  at  any  time  be  entitled  to  a  'free  miner's'  certificate, 
commencing  to  run  from  the  expiration  of  his  then  existing  'free  miner's'  certificate, 
provided  that  when  he  applies  for  such  certificate,  he  shall  produce  to  the  mining 
recorder,  or  in  case  of  his  absence,  shall  leave  with  the  officer  or  other  person  in  charge 
of  the  mining  recorder's  office,  such  existing  certificate. 

"Every  'free  miner'  shall  during  the  continuance  of  his  certificate,  but  no  longer, 
have  the  right  to  enter,  locate,  prospect  and  mine  for  gold  and  other  precious  metal 
upon  any  lands  in  the  province  of  British  t'olumbia,  whether  vested  in  the  Crown  or 
otherwise,  except  government  reservations  for  town  sites,  land  occupied  by  any  build- 
ing, and  i\ny  land  falling  within  the  curtilage  of  any  dwelling  house,  and  any  orchard, 
and  any  land  lawfully  occupied  for  placer  mining  purposes,  and  also  Indian  reserva- 
tions. 

"Every  'free  mirter'  shall  be  entitled  to  locate  and  record  a  placer  claim  on  each 
separate  creek,  ravine  or  hill,  but  no  more  than  two  claims  in  the  same  locality,  only 
one  of  which  shall  be  a  creek  claim.  He  shall  be  allowed  to  hold  any  number  of  claims 
(placer)  by  purchase;  any  'free  miner'  may  sell,  mortage  or  dispose  of  his  claims 
or  any  interest  therein." 

Second. — Your  petitioners  would  further  respectfully  represent  .that,  re))osing 
trust  and  confidence  in  Her  Majesty  tiie  Queen  of  (Jreat  Britain,  and  believing  that 
Her  Majesty's  government  was  acting  in  good  faith,  nnd  desiring  her  mines  to  be 
developed,  and  would  in  common  amity  and  fairness  extend  a  welcome  to  energetic 
and  law-abiding  citizens  of  the  United  States,  and  in  good  faith  execute  and  carry 
out  the  provisions  of  her  said  enactments  thus  mlvertised  to  the  world,  have  ex(x?iided 
large  sums  of  money  and  performed  great  and  arduous  labours  many  times  at  tiie  risk 
of  life  and  health,  and  suffered  much  from  hards]ii|)s  and  exposure  in  coining  to  this 
remote  and  inhospitable  country  in  order  to  secure  these  privileges. 

Third. — Your  petitioners  would  further  respectfully  represent  that  Her  Majesty 
has,  by  and  with  t!ie  advice  and  cons<^nt  of  the  legislature  of  British  Columbia,  re- 
pealed certain  provisions  of  the  Placer  Mining  Act  her^illbefore  recited  (under  which 
citizens  of  the  United  States  have  becci.-^  "free  miners")  by  an  Act  of  said  legislature, 
bearing  date  istli  January,  A.I).,  18!)».  thus  abrogating  and  annulling  nearly  all  the 
vested  rights  secured  to  the  citizens  of  the  United  States  who  bcame  "free  miners" 
under  said  Ai-ts,  pros[>('eted  and  located  claims;  only  allowing  them  ti)  work  claims 
that  are  placed  on  record  before  18th  January,  lA.D.  1899. 
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Foiirh'i. —  Your  [M'titiciiors  would  further  rospecifully  roprosont  that  the  inininjr 
season  closed  loth  September  last,  since  which  time  no  recorder's  office  has  been  kept 
here,  and  no  recorder  has 'been  accessible  to  the  miners  of  Atlin  district;  and  much  nf 
the  time  prior  to  IHth  Seittember  last,  eiMier  there  was  no  recorder  in  this  locality,  or  he 
was  not  furnished  with  thfi  necessary  blanks  and  books  of  record  and  could  not  record 
claims;  and  in  consequence,  a  large  portion  of  the  claims  which  have  been  prospected 
and  locntcnl,  could  not  Ix*  recorded  owing  to  a'bsence  or  inability  of  recorder  to  make 
the  record;  and  now  the  rights  of  tiie  citizens  of  the  United  States  are  annulled. 
and  a  record  of  said  claims  refused,  although  they  hold  a  "free  miner's  certificate, 
and  are  rntitled  'o  the  fruits  of  iheir  labour  under  the  provisions  of  the  law  which 
constituted  them  "free  minors,"  and  after  expending  much  time,  labour  and  capital 
in  prospet  ting  for  and  locating  said  claims. 

Fifth. — Your  petitioners  would  further  respectfully  represent  that  when  they 
accepted  Her  Majesty's  invitation,  as  evidenced  by  said  enactment,  and  came  into  this 
country  at  great  expense  and  hardship,  and  took  out  and  paid  for  a  "free  miner'<» 
certificate"  for  one  or  more  years,  with  a  right  of  renewal  as  provided  for  by  said 
Placer  Mining  Act,  they  acquired  a  vested  right  as  such  "free  miner"  which  secured 
to  t'hem  the  right  to  prospect  for,  locate  and  have  recorded,  and  work  one  or  more 
claims,  (placer)  in  accordance  with  the  provisions  of  said  Acts  then  in  force,  as  long 
as  their  then  existing  "free  miner's  certificate"  shall  run,  with  the  further  right  to 
have  said  "free  miner's  certificate"  r(>newed  from  time  to  time  so  long  as  they  com- 
plied with  the  existing  Placer  Mining  Acts  in  force  at  that  time. 

Sixth. — Your  petiti<raer8  would  further  respectfully  represent  that  all  the  capital, 
labour  and  knowledge  has  been  rendered  valueless,  not  by  any  laxness  of  theirs,  but 
in  consequence  of  Her  Majesty's  government  refusing  to  recognize  the  rights  and 
privileges  accorded  to  them  under  the  laws  in  force  when  they  took  out  their  "free 
miner's  certificate";  and  when  said  government  failed  to  provide  a  recorder  with 
proper  books  and  instructions  to  make  record  of  claims;  and  when  said  goveniment 
refused  to  acknowledge  the  validity  of  said  "free  miner's  certificate"  with  all  the 
rights  and  privileges  guaranteed  to  them  by  the  laws  of  Her  Majesty's  government; 
and  when  said  government  refuses  to  record  claims  prospected  and  located  under  the 
provisiiins  of  said  enactments,  when  said  claims  are  prospected  and  located  by  a  citizen 
of  the  United  States  as  "free  miner"  in  good  standing  under  the  laws  of  Her  Majesty's 
province  of  British  Colnm!bia. 

Seventh. — Your  petitioners  would  further  respectfully  represent  that  nearly  all 
of  the  citizens  of  the  United  States  now  in  the  Atlin  district  who  have  taken  out  a  "free 
miner's  certificate,"  are  miners  of  small  means,  that  not  only  their  rights  as  "free 
minors"  to  prospect  and  locate  mining  claims  have  been  taken  away,  but  also  the  right 
to  earn  their  substance  by  labouring  for  British  subjects  is  denied  them,  as  they  cannot 
secure  a  "free  miner's  certificate,"  except  to  work  out  mining  claims  they  had  secured 
and  recorded  prior  to  IHtit  January,  1899,  the  date  of  said  amended  Act. 

Eif/hth. — Your  i>etitioners  would  furtiier  respeotfuUy  rei)rcsent  that  in  (Conse- 
quence of  the  said  rect^nt  enactments  by  Her  Majesty's  province  of  British  Colum'bia, 
exclufl'ing  citizens  of  the  United  (States  and  other  aliens  from  the  Atlin  mine*,  the 
business  of  the  country  has  bo»Mi  i)rostrated  and  the  pro[)erty  of  the  citizens  of  the 
United  vStates  has  become  almost  valueh^s;  all  improvements  in  Atlin  city  and  other 
places  have  been  suspended,  and  large  numbers  of  people  are  leaving  the  country; 
that  a  large  ma.iority  of  the  minors  and  business  men  of  Atlin  district  are  citizens 
of  the  United  States;  thiit  four-fifths  of  the  claims  prospected  and  located  belong  to 
said  citizens  of  the  United  States,  while  extensive  improvements  have  by  them  been 
commenced  in  Atlin  city  and  other  places,  and  that  in  consequence  of  said  exclusion 
enactments,  no  one  feels  secure  in  his  rights  and  interests,  and  no  one  is  disjKised  to 
risk  capital  and  labour  in  the  devt^lopment  of  the  country;  and  that  hydraulic  mining 
and  other  extensive  works  requiriig  large  expenditures  of  capital  and  labour  will  be 
82291—37 
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abaudoncil,  or  eease  to  engage  the  attcinion  df  capitalists  and  miners,  on  account  of 
the  insecurity  of  the  rights  of  property,  and  scarcity  of  labour,  owing  to  the  discrim- 
ination against  aliens;  thus  causing  the  tide  of  emigration  to  be  diverted  to  other 
localities  where  laws  ai'e  more  liberal  and  the  vested  rights  more  sacred. 

Ninth. — Your  petitioners  would  further  respectfully  represent  that  in  conse<iuenee 
of  the  recent  enactments  of  Her  ^lajesty  through  the  legislative  assembly  of  British 
Columbia,  depriving  the  citizens  of  the  United  States  of  their  vested  rights  which 
were  guarantee  dto  thcni  when  they  took  out  "  free  miner's  certificates  "  and  prospected 
and  located  mining  claims,  the  citizens  of  the  United  States  in  this  district  alone  have 
been  damaged  to  the  extent  of  many  millions;  and  unless  they  are  relieved  from  this 
unjust  legislation,  many  of  them  will  be  compelled  to  ask  assistance  from  their 
government  to  remove  to  other  sections,  where  the  rights  of  labour  and  property  are 
better  protected  and  respected. 

Now  your  petitioners  would  respectfully  ask  and  pray  that  in  behalf  of  the  citizens 
of  the  United  States  now  in  Atlin  mining  district  who  have  taken,  out  a  "free  miner's 
certiticate,"  that  you  bring  to  the  notice  of  Her  ilajesty's  government  of  Great  Britain 
the  foregoing  facts,  and  ask  that  the  vested  rights  of  the  citizeuii  of  the  United  States 
who  became  "free  miners''  under  Her  Majesty's  enactments,  be  respected  and  secured, 
and  that  the  amended  Placer  Mining  Act  of  the  province  of  British  Columbia,  i)assed 
the  ISth  day  of  January,  A.D.  1899,  if  not  repealed,  be  so  modified  as  to  give  to  the 
said  citizens  of  the  United  States  who  emigrated  to  this  country  and  took  out  a  "free 
miner's  certificate,''  all  the  rights  and  privileges  accorded  to  them  under  the  various 
enactments  of  Her  said  Majesty's  government  in  force  at  the  time  said  miner's  certi- 
ficate was  issued. 

CoinmUtcc: 


J.  C.  MILLER,  N.Y.  City, 

A.  HUGHES,  N.Y.  City, 

J.  Q.  LETGHTY,  Frontin,  Ohio, 


W.  H.  FRENCH,  California. 
D.  P.  OGILVIE. 


(EXTRACT.) 

(Approvvil    Id   AiuiiikI.   IS!)!).) 


Dkcaimmknt  oi.'  .[r.sTK  i:.  I'lid  May,  1899. 
To  His  Excellency  the  Governor  General  ix  Council  : 

The  Committee  of  the  Privy  Council  have  liad  under  consideration  a  despatch, 
hereto  attached,  dated  7th  April,  1899,  from  Her  Majesty's  Ambassador  to  the  United 
States,  transmitting  a  communication  from  the  Secretary  of  State  for  the  United 
States,  inclosing  a  petition  to  the  President  <if  the  United  States  from  a  number  of  its 
citizens  resident  in  the  Atlin  district  of  British  C'oliimbia  <>ngiiged  in  mining,  repre- 
senting that,  having  taken  out  free  miner's  certificates  under  the  laws  of  British 
Columbia,  they  proceeded  to  locate  placer  claims  in  the  Atlin  district;  but  before  they 
were  able  to  record  their  claims,  an  Act  was  i)assed  by  the  legislature  of  British 
Columbia,  entitled  "An  Act  to  amend  the  Placer  Mining  Act,"  the  effect  of  which  it  is 
alleged  was  to  deprive  the  petitioners  of  the  jmiprietory  rights  to  any  ^«.acer  mines 
which,  though  staked,  had  not  been  recorded  prior  to  the  passing  of  the  Act. 

The  Secretary  of  State  to  whom  the  matter  was  referred  observes  that  the 
despatch  from  the  British  Ambassador  with  the  inclosures  from  the  Secretary  of  State 
at  Washington,  including  a  copy  of  the  petition,  was  sent  to  the  Lieutenant  Governor 
of  British  Columbia,  requesting  him  to  obtain  from  his  ministers  an  expression  of 
their  views  on  the  complaints  of  the  petitioners.     An  answer  has  now  been  received, 
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wliicii  in  effect  declares  that  the  statements  in  the  petition  are  very  much  exaggerated; 
that  under  the  mining  laws  of  tlie  province  iio  right  can  be  aciiuired  until  the  claim 
has  been  recorded,  and  that  all  recorded  claims  are  exempted  from  the  operation  of  the 

Act  referred  to.  •.  i      i 

The  government  of  British  Columbia  recognizing,  however,  that  possibly  tbrougii 
lack  of  suificient  facilities  for  recording  claims  there  may  have  been  some  instances 
where  loeutees  were  unable  within  a  reasonable  time  to  reeord  their  claims,  introduced 
an  amending  Act  in  the  same  session,  whieii  was  adopted,  authorizing  the  appointment 
of  a  judge  of  the  Supreme  Court  as  a  commis^iioner.  with  full  power  to  settle  all  dis- 
putes in  that  district  in  accordance  with  equity  and  the  spirit  of  the  mining  Acts,  with- 
out being  bound  by  the  strict  letter  of  the  law.  As  the  report  of  tlie  judgp  has  not  yet 
been  made  public,  it  is  impossible  to  say  how  wide  a  discretion  he  has  exercised  in 
considering  claims  of  American  miners  actually  located,  but  not  recorded,  prior  to 
LSth  January,  18S)9,  the  date  of  the  passing  of  the  Act  amending  the  Placer  Mining 
Act.  If,  however,  any  reliance  can  be  placed  on  iiewsi)aper  reports  it  would  appear 
from  the  extracts  hereto  attached,  taken  from  Victoria  "Daily  Times,"  of  12th  July, 
1899,  that  the  judge  was  dispo.-icd  to  be  influenced  in  his  decisions  by  the  equities  of 
the  case,  rather  than  by  the  strict  letter  of  the  statute. 

The  public  lands  in  British  Columbia  belong  to  tlie  province,  and  the  policy  of 
granting  or  of  withholding  licenses  to  aliens,  is  under  the  exclusive  control  of  its 
legif^lature,  and  it  would  be  contrary  to  the  spirit  of  the  constitution  to  interfere  with 
a  provincial  Act  dealing  with  the  disposition  of  its  public  lands. 

For  the  rast  thirty  years  the  mining  laws  of  British  Columbia  have  been  of  the 
most  liberal  cnaracter,  and  citizens  of  the  United  States  have  derived  larger  i>rolits 
from  the  mines  of  that  province  than  other  nationalities. 

It  is  no  exaggeration  to  say  that  over  seventy-five  per  cent  of  the  mineral  wealth 
of  the  Kootenay  district  in  southern  British  Columbia  has  gone  to  enrich  American 
citizens,  and  the  first  restrictive  legislaticm  introduced,  is  the  Act  referred  to,  relating 
to  placer  mines,  and  which  seems  to  have  been  suggested  by  section  l>."i19  of  the  Mineral 
Lands  Act  of  the  United  States. 

The  contrast  heretofore  between  the  mining  laws  existing  on  the  north  side  of  the 
49th  parallel  and  the  laws  on  the  same  subject  tliat  prevail  on  the  sdUth  side  of  that 
parallel  of  liititude,  has  been  so  marked  as  to  frequently  evoke  strong  comments. 
Section  2;}]9  of  the  revised  statutes  of  the  United  States  relating  to  mineral  lands, 
reads  as  follows : — 

"All  valuable  m.iner.al  deposits  in  lands  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and  oiieii  to  exploration  and 
purchase,  and  the  lands  in  which  they  are  found,  to  occupation  and  purchase,  by  citi- 
zens of  the  United  States  and  those  wiio  have  declared  their  intention  to  become  such, 
under  regulations  prescribed  by  law,  and  according  to  the  local  customs  or  rules  of 
miners  in  the  several  mining  districts,  so  far  as  the  same  are  applicable,  and  not  incon- 
sistent with  the  laws  of  the  United  States." 

The  clause  on  the  same  subject  in  the  British  Columbia  Act  referred  to,  grants 
the  rigiits  and  privileges  of  a  British  subject  in  taking  up  placer  mining  claims,  also 
"  to  those  who  have  declared  their  intention  to  become  sucii."  The  similarity  in  the 
language  of  the  two  sections  is  noticeable. 

The  public  lands  in  the  Northwest  and  Yukon  Territories  belong  to  the  federal 
authority,  and  American  citizens  have  availed  themselves  of  the  liberal  laws  of  the 
Dominion  to  acquire  mineral  lands  and  mining  rights  in  the  Yukon,  in  a  greater 
proportion  than  any  other  nationality,  and  the  rep(n-ts  of  the  gold  dust  now  arriving 
at  Seattle  and  other  American  ports  confirm  llie  impression  that  the  citizens  of  the 
United  States  are  receiving  a  larger  share  of  the  wealth  of  the  Yukon  than  even 
Canadians. 

It  is  no  doubt  true  that  section  V.]  of  Chap.  299,  approved  on   Utli  May,  1898, 

reads  as  follows : — 
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"Sortion  Vi.  Tliat  native  born  oitizcns  of  tlio  Dnininifm  r>f  C;\nada  sliall  l-e 
accorded  in  said  district  of  Alaska  the  same  mining  rights  and  privileges  accorded  to 
citizens  of  the  United  States  in  British  Columbia  and  the  North-west  Territory,  by 
the  laws  of  the  Dominion  of  Canada  or  the  local  laws,  rules  and  regulations;  but  no 
greater  rights  shall  be  thus  accorded  than  citizens  of  the  United  States  or  persons 
who  have  declared  their  intention  to  become  such,  may  enjoy  in  said  district  of  Alaska; 
and  the  Secretary  of  the  Interior  shall  from  time  to  time  promulgate  and  enforce 
rules  and  regulations  to  carry  this  provision  into  eifect." 

Congress  evinced  a  desire  to  extend  to  native  born  Canadians  mining  rights  in 
Alaska  similar  to  those  enjoyed  by  American  citizens  in  the  Yukon  Territory,  but 
as  the  system  in  Canada  is  to  grant  mining  licenses  and  the  practice  in  the  United 
States  is  to  grant  the  land  in  fee,  and  as  the  dimensions  of  mining  claims  in  the  (jne 
country  are  not  etpial  to  the  area  in  the  other  country,  the  oiEcials  in  Alaska  have 
taken  advantage  of  the  technical  diffei-ence  between  the  mining  laws  in  Alaska  and  the 
British  Yukon,  to  nullify  section  13  referred  to,  tiie  contention  of  American  officials 
being  that  the  Canadian  law  relating  to  the  acquisition  of  mining  rights  must  first 
conform  to  the  American  statutes,  before  native  born  Canadians  can  take  up  mining 
claims  in  Alaska. 

The  discrimination  against  British  subjects  on  one  side  of  the  international 
boundary,  compared  with  the  absence  of  any  discrimination  against  American  citizens 
on  the  other  side  of  the  line  has,  no  doubt,  had  its  effect  on  public  opinion  in  British 
Coluriibia,  and  has  resulted  in  the  passing  of  the  Act  to  which  objection  is  now  taken. 

The  minister  further  observes  that  a  like  sentiment  is  growing  in  other  parts  of 
the  Dominion,  and  it  will  be  a  cause  for  great  regret  if  that  feeling  becomes  so  general 
as  to  force  the  parliament  of  Canada  to  adopt  mining  laws  similar  in  their  discrimi- 
nating character  to  those  that  have  been  passed  by  Congress  at  Washington. 

The  committee  advise  that  Your  Excellency  be  moved  to  transmit  a  certified  copy 
of  this  minute,  and  of  the  report  of  the  government  of  British  Columbia,  to  His 
Majesty's  Embassy  at  Washington  for  communication  to  the  Honourable  the  Secretary 
of  State  at  Washington. 

All  which  is  respectfully  submitted  to  Your  Excellency's  approval. 

JOHN  J.  McGEE,  ; 

Cleric  of  the  Priri/  Council, 

Copy  of  a  Repoii  (.f  Ike  Hon.  the  Provinciid  Scrrchiri/.  npitrori'il  hii  thr  IjIchI.  (iorcnior 
in  Council,  7  June.  1899,  and  transmitted  to  the  Governor  General  by  the    ...^ 
Lieutenant  Governor  on  S  June,  1899. 
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3'o  Ilia  Honour  the  Lieutenant  Governor  in  Council: 

The  undersigned  has  had  before  him  for  consideration  a  communication  from  the 
L'  ..tenant  Governor,  dated  the  12th  ultimo,  wherewith  is  transmitted  a  copy  of  a 
petition  addressed  to  the  President  of  the  United  States,  by  certain  residents  of  Atlin, 
complaining  of  recent  mining  legislation  of  this  province,  as  therein  set  fortli. 

The  undersigned  has  the  honour  to  report  as  follows  in  regard  to  said  petition:— 

The  petition  states  that  four-fifths  of  the  claims  prospected  and  located  belong 
to  citizens  of  the  United  States;  thus,  according  to  the  petition  itself  there  is  only 
one-fifth  left  for  other  aliens  and  our  own  citizens.  This  statement  is  i)robabl,v  like 
the  other  statements  in  the  petition,  greatly  cxaRgerated,  but  there  is  sufficient  truth 
in  it  to  justify  (if  this  proportion  between  aliens  and  citizens  should  be  maintained), 
tlie  stnml  which  the  legislature  took  to  carry  out  their  avowed  policy,  the  reservation 
of  the  ]m)vincia!  placer  mines  for  Briti.sh  subjects. 

The  question  whether  such  policy  was  in  the  true  interest  of  the  province  is  one 
for  the  legislature  and  the  legislature  alone,  and  the  unanimity  wi.th  which  that  body 
endorsed  this  policy  is  sufficient  to  show  tliat  the  government  and  the  legislature  were 
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in  coinpk'to  accord  in  the  matter.  There  is  no  attempt  to  .liscrimiuate  between  the 
native  born  and  the  naturalized  citizen,  nor  to  throw  any  difficulty  whatever  in  the 
way  of  an  alien  de-^iring  to  become  naturalized;  all  that  is  done  is  to  say.  otir  placer 
mines  are  reserved  for  those  who  are  prepared  to  acknowledge  tlieir  obligations  as 
citizens  nf  the  British  Empire.  •  •     j 

Taking'  u).  the  coiiiiilaints  in  the  petition  scrinlini  we  would  say  any  rights  accpiired 
by  the  petitioners  liave  been  preserved  to  them.  Tiie  legishiti.)ii  comiihiined  of 
specifically  exempts  all  claims  recorded  prior  to  its  iiassage  and  i)rovides  for  the 
unimpeded  working  of  such  claims  by  the  holders,  although  aliens.  A  reference  to  the 
mining  laws  will  show  that  tlunr  whole  tenor  is,  as  it  necessarily  must  be,  that  no 
right  is  acquired  until  a  claim  is  recorded.  As  alread,v  stated,  all  such  rights  are 
scrupulously  respected.  It  may  be  well  to  note  this,  as  a  casual  reader  of  the  petition, 
unacquainted  witli  the  facts,  might  naturally  suppose  that  such  claims  had  been 
confiscated. 

The  governir.ent,  with  the  sanction  oi'  the  legislature,  liad  an  unquestioned  right 
to  reserve  any  lands  they  might  think  fit  from  the  prospector  and  miner.  They  might 
have  said  the  Crown  retains  in  its  own  ])ossession  for  the  prft<ent,  all  mines  and 
minerals  the  property  of  the  Crown  in  the  northern  part  of  the  province;  and  no  one 
will  be  allowed  to  prospect  for  or  appropriate  minerals  in  that  section.  Such  a  course 
might  have  been  taken  with  a  view  of  working  these  claims  by  the  Crown  for  its  own 
direct  benefit,  or  with  the  imrpose  of  having  these  claims  in  reserve  after  the  mining 
interests  in  the  other  parts  of  the  province  had  been  more  fully  develoiied. 

Suppose  such  a  course  had  been  adopted,  that  all  the  miners  had  been  excluded 
from  the  lands  in  question,  the  absurdity  of  the  petitioners'  claims  would  be  seen  at 
once,  and  the  absurdity  exists  no  less,  although  the  reserve  thus  made  has  been 
relaxed  so  far  as  citizens  are  concerned.  The  grievance  of  the  petitioners  is  really,  not 
that  they  are  shut  out,  but  that  others  are  admitted. 

The  fifth  clause  of  the  petition  claims  that  the  petitioners  had  ac<iuired  vested 
rights  by  taking  out  free  miners'  certificates,  not  only  to  the  rights  granted  by  such 
certificates  at  the  time,  but  to  renewal  in  perpetuity  of  such  rights.  To  state  this 
is  to  refute  it;  tlie  Crown  and  the  legislature  in  providing  for  the  granting  to  free 
miners  the  right  to  prospect  for  and  appropriate  minerals,  did  not,  and  could  not, 
divest  themselves  of  the  power  to  amend  the  terms  and  conditions  of  such  certificates 
in  any  manner  that  might  be  deemed  expedient.  When  recorded  claims  were  exempted 
from  the  operation  of  the  law,  everything  as  already  stated,  had  been  done  that  the 
most  extreme  advocate  of  vested  rights  could  justly  claim. 

The  sixth  clause  of  the  petition  complains  of  alleged  losses  to  the  petiti(mers 
through  lack  of  sufficient  facilities  for  recording  claims.  This  to  some  extent  may 
have  been  the  case,  but  so  far  as  it  did  exist,  was  caused  by  unavoidable  circumstances, 
for  wliich  no  rer-ponsibility  attaches  to  the  government. 

So  anxious  have  the  government  and  legislature  been  to  minimize,  as  much  as 
possible,  any  hardship  or  injustice  which  may  have  been  occasioned  through  the  sudden 
rush  into  the  northern  country,  following  on  the  discovery  of  rich  diggings  there, 
that  an  Act  was  passed  at  the  last  session  of  the  legislature  providing  for  the  appoint- 
ment of  a  judge  of  the  Supreme  Court,  as  a  commissioner  with  full  power  to  settle  all 
disputes  in  that  country  in  accordance  with  equity  and  the  spirit  of  the  mining  Acts, 
without  being  bound  by  the  strict  letter  of  the  law. 

The  grievance  complained  of  in  the  seventh  clause  of  the  ])etition,  that  aliens 
cannot  obtain  work  on  claims  held  by  citizens,  has  already  been  removed.  By  the 
legislation  of  last  session  the  necessity  of  a  labourer  in  a  mine  taking  out  a  free 
miner's  certificate  is  done  away  with. 

The  eiglith  clause  of  the  petition  alleges  great  injury  to  the  interest  of  the 
country  through  the  action  of  the  law  complained  of.  This,  however,  is  purely  a  matter 
for  the  legislature  to  judge  of,  and  is  of  no  concern  to  outsiders.  The  government  do 
not  consider  the  statement  is  true,  nor  that  any  present  depreciation,  even  if  such 
exists,  is  likely  to  be  lasting. 
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'  The  ninth  chiiise  of  the  petition  alleges  damage  to  citizens  of  the  United  State? 
to  tlie  extent  of  many  million*.  This  is  only  necessary  to  allude  to  as  a  good  instance 
of  the  absurd  misstatements  and  exaggerations  of  the  whole  of  the  document.  As 
already  repeatedly  stated,  the  i)etitioners  had  acquired  no  rights  which  are  in  any 
way  affected  hy  the  legislation   complained  of. 

Dated  this  Gth  day  of  June.  A.D.  1899.  ■  - 

_.',.r;'.  .:;  .,      >    ,•  :  ,.       ...■,,;'     <;     -.,;;,.  '■,'!-■'■■•■  Provincial    I'^t'trehtrn. 


■X:        ^):-'' 


.»?^/f-?.M-:,(,!^  '■■:■;-;■■(.. 


Mr.  Chamberlain  to  Lord  Miiito. 

DowxiNG  Street,  ISth  September,  1899. 


My  Loro.— I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  Xo. 
180  of  the  24th  ultimo,  inclosing  copy  of  a  despatch  in  which  you  forwarded  to  Her 
Majesty's  Charge  d' Affaires  at  Washington,  C(jpy  of  an  approved  minute  of  the  Domin- 
ion Privy  Council,  containing  the  observations  of  your  ministers  and  of  the  govern- 
ment of  British  Columbia,  upon  the  petition  addressed  to  the  President  of  the  United 
States  by  certain  United  States  citizens  with  regard  to  the  hardship  alleged  to  be 
caused  to  them  by  recent  mining  legislation  of  British  Columbia. 

2.  Mr.  Tower  li'as  jbeen  authorized  'l)y  telegraph  to  communicate  a  copy  of  the 
minute  to  the  United  States  government. 

3.  In  the  fourth  paragraph  of  the  minute  your  ministers  state  that  '  the  policy  of 
granting  or  withholding  licenses  to  aliens  is  under  the  exclusive  control'  of  the  pro- 
vincial legislature.  On  this  point  I  should  be  glad  if  you  will  refer  them  to  my 
despatch  No.  191  of  the  16th  ultimo,  inclosing  copies  of  the  judgment  delivered  by  the 
Judicial  Committee  of  the  Privy  Council  on  the  appeal  of  the  Union  Colliery  Com- 
pany of  British  Columbia  vs.  Bryden  and  the  Attorney  General  for  British  Columbia. 
In  that  judgment  it  is  laid  down  that  section  91  (25)  of  the  British  North  America 
Act  invests  the  legislature  of  the  Dominion  government  with  exclusive  authority  in 
all  matters  which  directly  concern  the  rights,  privileges  and  disabilities  of  aliens  who 
are  resident  in  the  provinces  of  Canada.  It  would  appear  therefore  that  in  passing 
the  statute  which  gave  rise  to  the  petition,  the  legislature  of  the  province  actcnl  iilirn 
vires. 

I  have,  &c., 

J.   CHAMBERLAIN. 


(Approved  H  Dcremhcr,  IS^Q.) 


Drp.^ktsient  of  JrsTiCE,  Ottawa,  14th  November.  1S99. 


To  His  Excellency  ilie  Governor  Genrnil  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  legislative 
assembly  of  the  province  of  British  Columbia,  passed  in  the  sixty-second  year  of  Her 
Majesty's  reign,  1.S99,  and  received  by  the  Secretary  of  State  for  Canada  on  27th  April, 
and  he  is  of  opinion  that  these  statutes  may  be  left  to  their  operation  without  comment 
with  the  exception  of  the  following: — 

Chapter  16.     '  An  Act  to  amend  "  The  Constitution  Act." ' 

Section  2  of  this  statute  amends  section  9  of  chapter  47  of  the  revised  statutes  of 
British  Columbia,  1S97,  by  adding  thereto  a  subsection  to  the  effect  that  the  section 
amended  shall  be  deemed  to  include  the  power  of  commuting  and  remitting  sentences 
for  offences  against  the  laws  of  the  province,  or  offences  over  which  the  legislative 
authority  of  the  province  extends. 
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The  undersigned  considers  that  this  Act  may  be  left  to  its  opera tmn.  but  m  this 
connection  desires  to  call  attention  to  the  observations  of  Sir  Oliver  Mowat,  when 
Minister  of  Justice,  in  his  report  of  16th  October,  1S96  approved  by  His  I-  xcellency  in 
Council  on  13th  Xovemher,  1896),  upon  chai)t(.r  1  of  the  statutes  of  Xova  Scotia,  189b, 
which  statute  contained  a  provision  substantially  the  same  as  that  now  under  con- 
sideration. 

Chapter  39.     "  An  Act  respecting  Liquor  Licenses." 
"     By  section  36  of  this  Act,  it  is  provided  that  no  license  under  this  Act  shall  be 
issued  or  transferred  to  any  person  of  the  Indian.  Chinese  or  Japanese  race. 

Chapter  11.     "  An  Act  to  grant  a  subsidy  to  a  railway  from  ilidway  to  i'en- 

ticton."  ^  1    11  u 

Section  6  of  this  chapter  provides  that  no  Chinese  or  Japanese  person  shall  be 
employed  or  permitted  to  work  in  the  construction  or  operation  of  any  railway  sub- 
sidized under  this  Act,  under  a  penalty.  ^^  - 

Chapter  46.    An  Act  to  amend  "  The  Coal  Mines  R'egulation  Act. 

This  Act  amends  chapter  136  of  the  revised  statutes  of  British  Columbia  by 
inserting  the  word  "  Japanese  "  after  the  word  "  Chinaman  "  in  the  fourth  and  twelfth 
sections  of  the  Act  amended. 

Chapter  78.  An  Act  to  incorporate  "  The  Ashcroft  Water,  Electric  and  Improve- 
ment Company."  -,,  m  j  -kt     • 

Chapter  79.    An  Act  to  incoriwratc  "  The  Atlu.    '^lort  Line  Eailway  and  ISJavi- 

gation  Company."  t.   •,  ri  v 

Chapter  80.     An  Act  to  incorporate  "  The  Atlin  S  mthern  Eailway  Company. 

An  Act  to  incorporate  "  The  ^ig  Bend  Transportation  Company, 


An  Act  to  inwrporatc  "  The  Kamloops  and  Atlin  Railway  Com- 


An  Act  to  amend 
An  Act  to  amend 


"  The  Kitimiua  Railway  Act,  1898." 
"  The  Kootenav   and  North-west  Eailway  Com- 


An  Act  to  incorporate  "  The  Pine  Creek  Flume  Company,  Limited,''^ 
An  Act  to  incorporate  "  The  South  Kootenay  Eailway  Company." 
An  Act  to  incorporate  "  The  Vancouver,  Xorthern  and  Yukon  Rail- 


Chapter  81. 
Limited." 

Cu.  pter  83. 
pany. 

Chapter  84. 

Chapter  85. 

pany's  Act,  1898."  r   i     -d  -i  a   f 

Chapter  86.    An  Act  to  amend  "  The  North  Star  and  Arrow  Take  Railway  Act, 

1898." 

Chapter  87. 
Chapter  88. 
Chapter  89. 
•ways  Company." 

Each  of  these  staiutes  contain  a  provision  in  effect  that  Chinese  or  Japanese  per- 
sons shall  not  be  employed  by  the  company 

For  the  reasons  stated  in  the  correspondence  whi-.-h  took  place  between  Your 
Excellency's  government  and  the  government  of  British  Columbia  with  regard  to  the 
statutes  oi  that  province  for  the  year  1898,  and  in  the  orders  of  Your  Excellency  in 
Council  with  regard  to  the  same,  the  undersigned  considers  it  undesirable  that^  these 
provisions  affecting  Japanese  should  be  allowed  to  remain  in  operation.  In  view  of 
the  action  taken  by  Your  Excellency's  government  with  respect  to  the  statutes  of  1898, 
containing  similar  clauses,  and  the  reasons  then  influencing  Your  Excellency's  govern- 
ment which  still  hold  good,  the  undersigned  entertains  the  hope  that  upon  the  atten- 
tion of  the  government  of  British  Columbia  being  drawn  to  the  matter,  that  govern- 
ment will  undertake  to  have  these  statutes  amended  by  repealing  the  clauses  referred 
to  which  affect  Japanese. 

The  undersigned  considers  that  the  government  of  British  Columbia  should  be 
asked  to  consider  the  matter  and  state  whether  these  statutes  will  be  amended  as 
desired  within  the  time  limited  fov  disallowance.  In  the  meantime  the  undersigned 
withholds  any  further  recomraenda'..on  ns  to  the  statutes  in  question. 

It  may  be  proper  to  state  that  commuuicntions  upon  this  subject  have  been 
received  by  Your  Excellency's  governni'^nt,  hoth  ironi  the  Principal  Secretary  of  State 
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for  tlie  Colonies,  and  from  His  Imperial  Japanese  Majesty's  Consul  at  Vancouver. 
Coi)ies  of  these  are  submitted  herewith,  and  should,  in  the  opinion  of  the  undersigned, 
be  forwarded  as  part  of  the  despatch  which  the  undersigned  recommends  should  be 
sent  to  the  provincial  legislature. 

( 'hapter  4^3.    An  Act  to  amend  '"  The  Master  and  Servant  Act." 

This  statute  enacts  that  any  agreement  or  bargain  which  may  be  made  between 
any  person,  and  any  per:  n  not  a  resident  of  British  Columbia  for  the  performance 
of  labour  or  service,  having  reference  to  the  performance  of  labour  or  service  by  such 
person  in  the  province  of  British  Columbia,  and  made  previous  to  the  migration  or 
coming  into  British  Columbia  of  such  other  person,  whose  labour  or  service  is 
contracted  for,  sha'.l  be  void  and  of  no  effect  as  against  the  person  only,  so  migrating 
or  coming. 

There  is  a  provision  exempting  skilled  workmen  from  the  operation  of  this 
section  under  certain  circumstances. 

The  und,crsigned  doubts  the  authoriiy  of  a  provincial  legislature  to  enact  a 
provision  of  this  kind,  because  it  seems  directly  to  affect  the  regulations  of  trade. 

The  undersigned  does  not,  however,  on  that  account  i-ecoramend  the  disallowance 
of  the  Act. 

Chapter  50 :  '  An  Act  to  amend  the  Placer  Mining  Act.' 

There  has  been  referred  to  the  undersigned  copy  of  a  despatch  from  the  British 
ambassador  at  Washington  to  Your  Excellency,  transmitting  copy  of  a  note  received 
from  the  United  States  Secretary  of  State,  inclosing  copy  of  a  petition  to  the  President 
01  the  United  States  from  the  United  States  citizens  resident  in  the  Atlin  district 
of  British  Columbiar,  representing  the  hardships  to  their  interests  of  the  legislation 
contained  in  this  statute.  The  British  anjbassador  states  that  Mr.  Hay  suggests  that 
th(  petition  be  submitted  to  Your  E-xcellency's  government  without  thereby  raising 
any  issue  as  to  the  general  effect  of  the  legislation  in  question.  Copy  of  the  despatch 
with  the  inclosures  referred  to  were  formally  submitted  by  the  undersigned  to  Your 
]!]xcellency,  and  Your  Excellency  on  2nd  May  last  was  pleased  to  approve  the 
recommendation  of  the  undersigned,  advising  that  a  copy  of  these  papers  should  be 
sent  to  the  Lieutenant  Governor  of  British  Columbia  for  his  observations,  with  a 
view  to  further  consideration  of  the  matter  by  Your  Excellency's  government,  and 
also  that  the  British  ambassador  be  informed  of  the  course  taken  in  the  meantime. 
The  conununication  so  recounnended  was  addressed  to  the  Lieutenant  Governor  of 
British  Columbia  early  in  May  last,  as  the  undersigned  is  informed,  but  no  reply 
has  been  received. 

The  undersigned  at  present  recommends  that  the  nuitter  be  called  again  to  the 
attention  of  the  Lieutenant  Governor  with  a  request  for  his  reply  at  his  early 
convenience. 

The  following  chapters  above  mentioned  are  also  subject  to  another  objection, 
viz. : — 

Chapter  7$).    "  An  Act  to  incorporate  the  Atlin  Short  Line  Eailway  and  Naviga- 
tion Company." 
;         Chapter  80. 

Chapter  8'S. 
pany." 

Chapter  81.     "An  Act  to  amend   the  Kitinuiat  Railway  Act,   1898." 

Chapter  So.  "An  Act  to  amend  the  Kootenay  and  North-west  Railway  Com- 
pany's Act,  1898." 

Chapter  86.  "  An  Act  to  amend  the  North  Star  and  Arrow  Lake  Railway  Act, 
1898." 

Chapter  88.     "  An  Act  to  incorporate  the  South  Kootenay  Railway  Company." 

Chapter  89.  "  An  Act  to  incorporate  the  Vancouver,  Northern  and  Yukon  Rail- 
way ( 'ompany." 

These  are  statutes  incorporating  railway  comijanies,  and  each  of  them  contains  a 
provision  that  in  case  at  any  time  the  railway  is  declared  by  the  parliament  of  Oan- 


"  An  Act  to  incoriKirate  the  Atlin  Southern  Railway  Company." 
''  An   Act  to  incorporate  the   Ivamloops   and  Atlin   Railway  Com- 
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ada  to  be  a  work  for  the  general  advautiige  of  Cauadii,  then  all  i)owor.-  aiui  privileges 
granted  by  the  Act  of  incorporatioai  of  the  c-ompaiiy  or  by  the  IJritisli  ( 'oliiiiibia  Hall- 
way Act,  shall  thereupon  cease  and  determine. 

The  undersigned  apprehends  that  there  are  cases  in  which  the  parliament  of 
Canada  may  properly  declare  a  railway,  otherwise  *ul>ject  to  the  exclusive  authority 
of  a  province,  to  be  for  the  general  advantage  of  Canada,  and  that  when  such  declara- 
tion is  properly  made,  it  is  intended  by  the  constitution  that  the  work  shall  cease  to 
be  within  the  legislative  authority  of  the  proviiute,  and  shall  fall  within  the  exclusive 
jurisdiction  of  parliament.  Such  being  the  case  it  is,  in  the  opinion  of  the  under- 
signed, incompetent  to  a  provincial  legislature  to  provide  as  to  what  is  to  take  place 
in  the  event  of  parliament  exercising  that  constitutional  authority,  as  the  result  of 
which  the  subject  of  legislation  is  witlulrawn  from  iirovineial  jurisdiction.  These  sec- 
tions, though  improper,  are  therefore  harmless,  and  were  it  possible  that  they  could 
have  any  eifect,  the  whole  matter  would  be  within  the  authority  of  parliament,  upon 
its  declaring  the  work  for  the  general  advantage  of  Canada,  so  that  parliament  might 
re-enact  or  confirm  in  each  case  the  very  provisions  which  the  l(>gislature  saj-s  are  to 
cease  and  determine. 

Chapter  82.  "  An  Act  to  incorporate  the  Chartered  Commercial  Company  of 
Vancouver." 

Some  of  the  objects  of  this  company,  as  stated  in  section  2,  appear  to  relate  to  the 
subject  of  banking  rather  than  to  any  matter  within  the  legislative  authority  of  the 
yirovince.  The  undersigned  observes.  hoAvever,  that  by  section  17  it  is  enacted  that 
nothing  in  this  statute  contained  shall  authorize,  or  be  construed  to  authorize,  the 
company  to  engage  in  banking,  insuraiu'e,  or  the  construction  of  railways.  The 
limitation  so  introduced  seems  to  render  it  unnecesisary  for  the  uiidei'^igned  to  con- 
sider the  propriety  of  disallowing  this  Act,  as  he  would  otherwise  feel  called  upon 
to  do. 

With  the  exception,  therefore,  of  the  statutes  above  mentioned  att'ectiiig  Japanes^e, 
and  chapter  50  to  amend  the  Placer  Cining  Act,  the  imdersigned  eonsiders  that  these 
statutes  may,  for  the  reasons  above  stated,  Ik^  left  to  their  operation.  As  to  the  Acts 
so  excepted,  a  further  report  may  be  necessary  upon  hearing  from  the  i)rovincial  gov- 
ernment. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  apjirovcd,  lie  trans- 
mitted to  the  Lieutenant  Grovernor  of  British  Coluinl)ia  for  the  information  of  his 
government,  and  that  the  Lieutenant  (Jovcriior  be  urged  to  reiily  as  speedily  as  pos- 
sible to  those  portions  of  the  report  whiicli  are  intended  to  call  for  reply. 

Respectfully  submitted, 
I V  ;        '  DAVID    MILLS, 

,:5;U-'^  ,       ;        •      ,  '      ,  '  Minister  of  Justice 


His  Honour  tlir  Limifrnnnl  (lovrrnor  cf  lU-ifisli   CoJumhio  to  tin'  Sn'ritori/  of  State. 
GovERNMF.NT   Hot  sF,,   VICTORIA,   B.C.,    2Tth    December,    18!)!). 

Sir.— I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  SOtb 
instant,  wherewith  you  transmit  a  certified  copy  of  a  minute  <if  the  Privy  Council, 
da.tcd  the  14th  instant,  respecting  the  -tatutes  passed  by  the  legislative  assembly  of 
this  provMice  in  the  ti2nd  year  of  IL-r  Majesty's  reign,  which  are  left  to  tlieir  opera- 
tion •with  the  e.xception  of  the  statutes  mentioned  as  affecting  .lapaiiese,  and  chaiiter 
50,  intituled  "An  Act  to  amend  tlie  Pbu-er  Mining  Act,"  ui>oii  which  you  state  that  a 
further  is-port  may  be  necessary  uixin  hearing  from  my  government.  In  this  connec- 
tiori  would  you  be  good  enough  to  point  out  to  the  Hon.  the  Milli«^ter  of  .lustice  that 
he  is  in  error  when  he  states  in  his  rep<jrt  on  the  said  chapter  .')(»,  referring  to  a  petition 
addressed  by  cilizcns  of  the  Ignited  Statis  resident  in  Atlin  to  the  President  of  the 
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ITnitnd  States.  "Copy  of  the  ck'spatfh  with  the  iiiclosures  referred  to  were  formally  sub- 
"mitted  by  thi-  undersigned  to  Your  Excdlency,  and  Your  Excellency  on  2nd  May  last, 
"was  pleased  tn  api)rove  the  recommendation  of  the  undersigned,  advising  that  a  copy 
"of  these  papers  should  he  sent  to  the  Lieutenant  Governor  of  British  Columbia  for  his 
"ol)servations  with  a  view  to  further  consideration  of  the  matter  by  Your  Excellencj-'s 
"government,  and  also  tlnat  the  British  ambassador  be  informed  of  the  course  taken  in 
"tile  meantime."  The  conmiunieation  so  recommended  was  addressed  to  the  Lieuten- 
"ant  Governor  of  Britisli  Columbia  early  in  May  last,  as  the  undersigned  is  informed, 
"but  no  reply  has  been  received.' 

The  connnunication  referred  to  by  the  minister  in  the  above  report  was  dated  ."ilh 
May  last.  ackiiowled|u:ed  on  the  12th  ideni,  and  transmitted  the  same  day  to  the  provin- 
cial speretary.  On  7th  June  last  L  approved  of  a  minute  of  my  Executive  C'ouncil  em- 
bodying the  views  of  my  goveniment  in  respect  to  the  alleged  grievances  set  forbh  in  the 
said  petition,  and  as  to  the  s<'ope  of  the  legislation  contained  in  the  said  chapter  50. 
And  oil  the  following  day  T  transmitted  to  you  a  certified  copy  of  the  said  minute, 
which  was  acknowledged  l>y  you  on  the  16th  idem.  ]  have  urged  upon  my  advisers 
to  express  their  views  as  si)eedily  us  possible  in  regard  to  such  i>ortions  of  the  minister's 
rei>ort  as  are  intend<>d  to  call  for  a  reply. 

I  have,  &c., 

THOMAS  R.  McINNES, 

Lieutenant    Governor. 


Cop//  of  Petition  prcu/inu  for  the  disallowanre  of  Clinp.  JfS,  Statutes  of  British  Colum- 
bia. 62  Vict. 

Tn  His  Excellf'vni  flie  (locrrnor  (ienenil  in  Council : 

The  petition  of  the  undersigned  representatives  of  incorporated  companies  own- 
ing and  operating  metalliferous  mines  in  the  district  of  Kootenay  in  the  province  of 
British  Columbia,  humbly  showeth  as  follows: — 

1.  That  the  compnnics  represented  by  the  undm-signed  are  either  incorporated 
under  the  laws  of  British  Columbia  or  under  the  laws  of  (Jreat  Britain,  and  in  the 
latter  cases  are  now  rcgisteretl  and  aiitiliorized  to  do  business  in  the  province  of  Brit- 
ish Columbia. 

2.  That  the  capital  of  the  companies  represented  by  the  undersigned  aggregates 
many  millions  of  dollars.  That  large  snims  of  money  have  been  invested  by  the  said 
companies  in  the  imrchase  of  mineral  claims  in  the  district  of  Kootenay,  British 
Columbia,  and  further  large  sums  in  the  development  of  such  properties  and  in  the 
purchase  and  erection  of  machinery  for  the  working  of  their  respective  mines. 

3.  That  a  large  number  of  the  mines  owned  by  the  companies  represented  by  the 
undersigned  have  not  been  worked  for  some  months  past,  the  operation  of  the  same 
having  eeased  owing  to  the  unsettled  and  unsatisfactory  state  of  the  labour  market, 
occasioned  by  tiie  passing  and  enforcement  of  the  legislation  hereinafter  complained 
of.  And  the  e.\i)ense  of  carrying  on  the  work  in  the  mines,  that  are  at  present  being 
o))erated,  is  si.  great  that  the  same  has  become  burdensome  and  uuremunerative. 

4.  That  by  section  1  of  chapter  40  of  the  statutes  of  the  province  of  British  Col- 
umbia, 02  Victoria,  entitled  "  An  Act  to  amend  the  lnsp(?ction  of  Metalliferous  Mines 
Act,"  it  is  providtnl  as  follows:  "No  person  slmll  be  emi)loyed  imder  ground  in  any 
metalliferous  mine  for  more  thun  eight  liours  in  every  twenty-four  hours."  This 
enactment  will  be  hereafter  refern>d  as  the  "  Eight-hour  law." 

5.  That  prior  to  the  enactment  of  the  "eight-hour  law"  ten  hours  constituted  a 
day's  wtn-k  for  persons  employed  under  ground  in  metalliferous  mines  in  British 
Columbia. 
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6.  That  since  the  enactment  of  the  '' cigrbt-hour  hiw"  miners  have  demanded  the 
same  rates  of  pay  for  eight  hours'  work  as  was  previously  paid  them  for  ten  hours' 
work. 

7.  That  owing  to  the  conditions  of  mining  existing  in  that  portion  of  the 
Kootenays,  known  as  the  "'  Slocan  district,"  the  owners  of  mines  in  that  district  could 
not  aiTord  to  pay  miners  the  same  wages  for  eight  hours  as  they  had  been  paying  for 
ten  hours'  work.  The  men  who  were  working  in  the  Slocan  mines  at  the  time  of  the 
enactment  of  the  "eight-hour  law"  refused  to  continue  work  nt  a  rate  of  wages  pro- 
portionate to  the  reduction  of  the  hours  of  labour,  and  being  unable  to  procure  other 
miners  in  the  province,  the  managers  of  the  said  mines  had  the  alternative  of  working 
the  said  mines  at  a  loss  or  of  closing  the  same  down,  and  accordingly  they  chose  the 
latter  course. 

8.  That  being  unable  to  get  workmen  in  British  Columbia  in  sufficient  numbers 
to  fill  the  places  of  the  men  who  had  refused  to  accept  such  reduced  wages,  elTorts 
were  made  by  mine  managers  to  procure  labour  in  eastern  ('anada  where,  your  peti- 
tioners •ire  informed  and  have  every  reason  to  believe,  the  services  of  skilled  ami 
experienced  ndners  can  be  procured.  It  was  found  impossible,  however,  to  make  con- 
tracts with  or  bring  miners  into  British  Columbia  from  eastern  Canada  owing  to  the 
provisions  of  "  The  Master  and  Servant  Amendment  Act,  1899,"  being  chapter  43  of 
the  statutes  of  British  Columbia,  62  Victoria.  Section  3  of  said  Act  provides  as 
follows : 

"  3.  Any  agreement  or  bargain,  verbal  or  written,  express  or  implied,  wiiicli 
ma.y  be  made  between  any  person  and  any  other  pei-son  not  a  resident  of  British 
Columbia,  for  the  performance  of  labour  or  service,  or  having  reference  to  the 
performance  of  labour  or  service,  by  such  other  person  in  the  province  of 
British  Columbia,  and  made  as  aforesaid,  previous  to  the  migration  or  coming 
into  British  Columbia  of  such  other  person  whose  labour  or  servicv  is  con- 
tracted for,  shall  be  void  and  of  no  etl'ect  as  against  the  person  only  so  migrat- 
ing or  coming. 
^  "  (a)  Nothing  In  this  section  shall  be  construced  as  to  prevent  any  person 

from  engaging,  under  contract  or  agreement,  skilled  workmen,  not  resident  in 
British  Columbia,  to  perf(jrm  labour  in  British  Columbia  in  or  upon  any  new 
industry  not  at  present  established  in  British  Columbia,  or  any  industry  at 
present  established,  il'  skilled  labour  for  the  purpo.se  of  the  industry  cannot  be 
otherwise  obtained,  nor  shall  the  provisions  of  this  section  apply  to  teachers, 
professional  actors,  artists,  lecturers  or  singers." 

9.  That  the  pi-esent  condition  of  mining  in  British  Columbia  does  not,  for  econo- 
mia  reasons,  justify  the  payment  of  the  rate  of  wages  now  demanded  by  miners  in 
British  Columbia.  Being  prevented  by  the  provisions  of  section  3  of  chapter  43, 
quoted  in  the  last  paragraph,  from  making  agreements  or  bargains  with  workmen  in 
eastern  ('anada  for  the  performance  of  labour  or  service  in  British  Columbia  and 
bting  prohibited  by  the  provisions  of  chapter  2,  (iO-61  Vic,  of  the  .statutes  of  Canada, 
"  An  Act  to  restrict  the  importation  and  employment  of  Aliens "  from  securing  the 
immigration  of  miners  from  the  United  States  of  America  under  contract  or  agree- 
ment to  iK'rforiii  labour  or  service  in  British  Columbia,  the  companies  represented 
by  your  petitioners  are  i>riK'tically  debarred  from  any  relief  in  the  premises. 

10.  That  as  the  several  companies  represented  by  your  petitioners  are  carrying  on 
the  business  of  mining  in  British  Columbia  under  the  sanction  of  law,  they  submit 
that  they  are  entitled  to  exercise  the  rights  of  contract  en.joyed  by  British  subjects 
throughout  the  other  portions  of  Canada.  That  if  tiiey  desire  so  to  do  they  are 
entitletl,  as  of  right,  to  go  into  any  province  of  the  Dominion  of  Canada  and  enter 
into  and  make  agreements  or  bargains,  verbal  or  written,  express  or  implied,  with  any 
person  who  is  a  resident  of  Canada  for  the  performance  of  lalwur  or  service  in  Mritish 
Columbia,  any  law  in  force  in  Britisl-  Columbia  to  the  contrary  notwithstanding. 
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Your  petitioners  therefore  pr;iy  tliiit  Your  Kxcelli'uey  in  Council  will  be  pleased 
to  di.siiliwtt-  ehiipter  4:]  of  the  statutes  of  the  i)roviiice  of  British  Columbia,  passed  in 
the  session  lield  in  the  02nd  year  of  the  reign  of  Her  Majesty  Queen  Victoria,  being 
llie  first  vsession  of  the  sth  jiarlianieiit  of  liritisli  Columbia,  upon  the  following 
iUiioniist  other  grounds: — 

1.  Tliat  the  provisions  of  section  13  of  the  said  Act  arc  unconstitutional,  inasmuch 
as  they  deprive  Her  ^lajesty's  subjects,  resident  in  British  Columbia,  of  the  right  of 
'rontraetinur  with  persons  resident  in  the  other  portions  of  the  Dominion  of  Canada 
l(;r  tlie  perfornuuice  of  labour  in  British  Columbia. 

2.  That  the  enactment  complained  against  is  ultra  vires  of  the  legislature  of 
British  Columbia. 

Old  Ironsides  Alining  Company,  Limited.  ,  .      , 

Knob  Hill  Cold  Alining  Company,  Limited.  ''     '"   '\ 

The  Granby  Con.  Af.  &  S.  Company,  Limited.  , 

Alontreal  Boundary  Creek  Alining  Company,  Limited.  '    ; 

Tlie  British  Ccilumbia  Copper  Company,  Limited.  ,      '  .,  . 

The  Xo.  7  Afining  Company,  Limited.  '         '  ' 

Alorrison  C«old  Aiming  (ompany. 

Western  Copper  Company,  Limited.  '  *  '     "     "  , 

The  Boundary  Creek  Alining  and   Afilling  Company.  ' . '         '        '^^  ,       r 

Royal  Victoria  Cold  Alining  Company.  '"        "      ■■       .-:• 

The  Buckhorn  Gold  and  Copper  Company,  Limited.  •'  ;  '. 

The  (lolconda  Alines,  Limited.  i'r-M  ;    7;-,    ' 

War  Kagic  Coi)])er  Gold  Alining  Com])any,  Limite<l.  -'    '— ,.     i 

City  of  Paris  Gold  Afining  Company,  Limited. 

Afajestic  Gol '   Alining  Company,  Limited. 

The  Pathfinder  Alining  Reduction  and  Investment  Company,  Limited.      ' 


('(ipii  of  Petition  prating  for  tlie  dlfaJlowance  62  Vict.  (B.C.)  Chap.  Jf9. 

To  Jl is  E.rri'Ui>nt')j  the  Governor  (leneral  in  Council: 

Tl.e  petition  of  the  uiulersigned  repi-esentatives  of  incorjiorated  companies  own- 
ing anil  operating  metalliferous  mines  in  the  districts  of  Kootenay  and  Yale  in  the 
province  of  British  Columbia    showeth  as  follows: — 

1.  That  the  companies  represented  by  the  undersigned  are  either  incorporated 
under  the  laws  of  British  Columbia  or  under  the  laws  of  Great  Britain  or  the  United 
States  of  America,  and  in  the  latter  cases  are  now  registered  and  authorized  to  do 
business  in  the  province  of  British  Columbia. 

2.  That  the  capital  of  the  companies  represented  by  the  undersigned  aggregates 
many  millions  of  dollars.  That  large  sums  of  money  have  been  invested  by  the  said 
companies  in  the  purchase  of  mineral  claims  in  the  districts  of  Kootenay  and  Yale, 
British  Columbia,  and  further  large  sums  in  the  development  of  such  properties,  and 
in  the  pureluise  and  erection  of  machinery  for  the  working  of  their  respective  mines. 

U.  That  at  the  first  session  of  the  eiglitl;  parliament  of  British  Columbia,  an  Act 
was  jMissed  entitled  "Ad  Act  to  amend  the  Inspection  of  Aletalliferous  Mines  Act," 
l)eing  chapter  -19,  (52  Victoria,  the  ssiid  Act  being  assented  to  by  His  Honour  the  Lieu- 
tenant (rovernor  on  the  27th  day  of  Februai-j-   1S09. 

•1.  That  by  section  4  of  the  said  Act  it  is  eiuicted  that  "section  L'i  of  said  chapter 
I'M  is  hereby  repealed  and  the  following  substituted  therefor:  13.  'No  person  shall 
be  employed  under  ground  in  any  metalliferous  mines  for  more  than  eight  hours  in 
every  *wenty-four  liours." 

•5.  Tiiat  the  enforcement  of  the  provisions  of  said  section  4  has  seriously  and 
most  materially  interfered  with,  and  injuriously  aflPected  the  business  of  metalliferous 
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mining  in  British  C'dhimbia.  and  the  said  bii:iinos«  cannot  now  he  carried  on  succpss- 
fuUy  and  economically  in   the  said  province. 

6.  That  by  the  operation  of  the  said  law  the  rights  of  contract  always  enjoyed 
by  the  o\vnev>i  of  metalliferous  mines,  and  pcvs(ms  cmplovcd  underground  in  the  same 
in  BritislV  Columbia,  have  been  interfered  witli  and  restricted  to  the  injury  of  all 
concerned. 

Your  petitioners  therefore  pray  that  ^'nui'  Excclloricy  in  Council  will  be  pleased 
to  disallow  the  said  Act,  chapter  49  of  the  st.atutes  of  "Britisli  Columbia,  ])as«ed  in  the 
session  held  in  the  sixty-.second  year  of  the  reign  of  Her  ^Eajesty  Queen  Victoria, 
being  the  first  session  of  the  eighth  parliament  of  British  Columbia,  upon  the  ground 
that  the  provisions  of  section  4  of  the  said  Act  are  imconstitutiunal,  for  the  following 
amongst  other  reas<ms : — 

(n)  That  by  the  operation  of  the  said  law  both  the  owners  of  metalliferous  mines 
and  i^ersons  employed  underground  in  the  same,  are  denied  the  right  to  contract,  as 
they  have  hitherto  done  under  the  law,  and  as  others  are  still  alloweii  to  do  by  the  law. 
The  class  of  persons  thuri  affected  are  deprived  of  both  liberty  and  property  to  the 
extent  to  which  they  are  thus  deprived  of  the  right  of  contract.  The  privilege  of  con- 
tracting is  both  a  liberty  and  property  right.  Liberty  includes  the  right  to  acquire 
property,  and  that  means  and  includes  the  (right  to  make  and  enforce  contracts. 

(6)  The  law  complained  against  is  an  undue  interference  with  the  fundamental 
rights  of  perscmal  security,  personal  liberty  and  rights  of  property.  The  right  to  con- 
tract is  the  only  way  hy  which  a  person  can  rightftiUy  acquire  property  by  his  own 
labour.  The  legislature  of  British  Columbia  has,  therefore,  no  right  t«  deprive  one 
class  of  persons,  such  as  persons  working  underground  in  metalliferous  mines,  of  the 
privilege  allowed  to  other  persons  under  like  conditions  in  coal  and  other  mines  in 
the  province  of  British  Columbia. 

(c)  The  law  complained  against  ie  an  arbitrary  restriction  upon  the  fundamental 
rights  of  a  citizen  to  control  his  own  time  and  faculties.  It  is  unreasonable  and  oper- 
ates upon  one  clasis  of  individuals;  it  is  partial,  and  unjustly  discriminates  against 
one  class  of  employers  and  employed,  inasmuch  as  persons  working  underground  in 
coal  or  other  mines  in  British  Columbia  are  not  subjected  to  the  same  restrictions. 

(rf)  The  law  complained  against  has  imposed  an  unreasonable  and  unnecessary 
burden  upon  owners  of  metalliferous  mines  in  British  Columbia,  inasmuch  as  such 
owners  had  purchased  their  respective  i)roperties  prior  to  the  passing  of  the  said  law, 
«nd  invested  large  sums  of  money  in  the  devolopemeait  of  the  same,  on  the  faith  and 
in  the  belief  that  they  would  be  allowed  to  operate  the  said  mines  under  the  laws  and 
conditions  o])erating  and  existing  at  tlie  time  of  such  investments  being  made. 

(f)  That  the  hiw  complained  iigainst  has  deprive<l  the  owners  of  metalliferous 
uiines,  and  i)ersons  employed  underground  in  the  same,  of  ve3t<?d  rights,  namely,  the 
rights  of  the  subject,  inasmuch  as  it  prevents  persons  legaly  competent  to  enter  into 
contracts  throughout  the  realm. 

(,/)  That  the  law  complained  against  is  an  unjustifiable  interference  with  the 
rights  of  the  subject  inasnuich  as  it  prevents  persons  legally  competent  to  enter  into 
contracts,  from  making  their  own  contracts. 

((/)  That  there  is  no  law  in  force  in  British  Columbia  prohibiting  the  employ- 
ment of  competent  persons  underground  in  metalliferous  mines,  and  such  employment 
is,  therefore,  not  illegal,  nor  against  public  |)oliey,  nor  unfit  for  competent  persons, 
and  in  conswiuence  any  law  restricting  the  riglit  of  contract  respecting  such  employ- 
ment, is  unjust  discrimination  against  and  interference  with  the  rights  of  persons 
who  desire  to  work  underground   in  uielallifernus  mines. 

(/()  That  the  law  complained  against  violates  and  infringes  both  the  right  to 
enjoy  liberty,  a:.id  to  acquire  and  i>ossess  property,  and  to  contract  respecting  tlie  same. 
The  right  to  ac(iuire.  ivissess  and  protect  property  includes  the  ri»fht  to  make  reason- 
able  contracts    respecting    the   same. 
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And  ;>'our  petitioners  as   In  duty  Iwuiid  will  ever  pray. 


The  Hill!  Afine.s,  Limited         j 
Dunciiii    Mines,   Limited  I 

(Jninite  Ciold  ^fiiu's.   Limited      ( 
Queen  Bess  Proprietary  Co..  Ltd.     \  '   '•■:■>- 
Molly  Ciibsoii  ^fining  Co.,  Ltd.  -   ? 

The  Fern  (Sold  !^[inin(^  and  ^filiing        >    - 
Co.,  Ltd.  V  ,::    ■:    .;,.,' 

Athaba.sea  Cold  Mine,  Ltd.  -.,  .    -' 

E.M'he(|uer  Cold  Mining  Co.,  Ltd. 

The  London  and  British  Columbia 


,>      Capital 
Invested. 
$1,447,7.52.07 

500,000.00 

160,000.00 
200,000.00 

288,882.54 

200  000.00 

1,000,000.00 


(loldfields,  Limited. 


The  Ymir  Cold  Mines,  Limited. 

The  Enterprise  fBritish  Columbia) 

Mines,  Limited. 
Tlie  Silver  Lead  Mines  or  British 

'  Columbia,  per  Clarence  f7.  Smith. 

'  ser-retary. 


Figures  as  to  actual  capital  expen- 
ditures were  given  in  evidence  by 
J.  Tl.  Bobertson.  general  manager 
for  thesi^  companies,  before  Com- 
missioner B.  C.  dute,  Q.C.,  in 
Xelson.  "Mr.  Boibertson  is  just  at 
present  out  of  town  and  figures 
unavailable. 

Samtkl  R.  Lvmbe. 

15th  January,  1900. 


Oopij  of  a  Brport  of  the  Hon.  the  Aitoniry  (lonrral  of  British  Cohimhki,  approved  by 

the  Licutrnant,  Gorcrnor  in  Council  S  Fchruary,  1900.  and  transmitted 
■      .  .  on   9   February ,    1900,    to    the    Secretary   of   State   hy    the 

LleiiHenant  Governor 


To  His  Honour  tin'  Lieutenant  Governor  in  Council: 

Tlie  undersigned  has  the  honour  to  reixirt  that  "he  has  had  under  consideration 
the  communication  of  the  Under  Secretary  of  State,  dated  the  20th  December,  1809, 
transmitting  a  minute  of  the  Privy  Council,  dated  the  14th  December,  1899,  respecting 
the  statutes  passed  by  the  legislative  assembly  of  the  province  of  British  Columbia 
in  fhe  ()2nd  year  of  Tier  Majesty's  reign. 

The  undersigned  begs  respectfully  to  call  attention  to  a  minute  of  the  Executive 
Council  of  British  Columbia,  approved  on  the  14th  day  of  February,  1899,  and  to  urge 
upon  the  consideration  of  His  Excellency's  advisers  the  following  extracts  from  the 
said  last  mentioned  minute: — 

"  All  that  is  sought  to  be  attained  by  the  legislation  in  question  is,  that  Chinese  or 
Jai)anese  persons  shall  not  be  allowed  to  find  employment  on  works,  the  construction 
of  which  has  been  authorized  or  made  possible  of  accomplishment,  by  the  granting  of 
certain  privileges  or  franchises  by  the  legislature, 

"It  will,  therefore,  bo  seen  that  the  restrictive  provisions  are  merely  in  the  nature 
of  a  condition  in  agreements  or  contracts,  between  the  provincial  government  and 
l>arti<!ular  individuals  or  companies,  whereby  certain  privileges,  franchises,  conces- 
sions and  in  some  cases  ako,  subsidies  and  guarantees  are  granted  to  such  individuals 
or  companies,  in  consideration  of  only  white  labour  being  employed  in  the  works  which 
are  the  subject  matter  of  such  agreements. 

"  The  same  causes  which  have  led  the  legislatures  of  Natal  and  the  Australian 
colonies  to  take  measures  to  restrict  the  influx  of  large  numbers  of  labouring  people 
from  Asia,  exist  in  British  Columbia.     They  are  indeed  more  potent  here,  on  account 
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of  the  shorter  diitancp  intervcniiig  bptwren  China  and  Japan  and  this  province,  as 
compared  with  that  between  those  countrier*  and  Australia  or  Xatal. 

"It  may  also  be  point<?d  out  in  tliis  e<iiniection  that  the  possibility  of  great  dis- 
turbance to  the  economic  conditions  existii  g  here,  and  of  grave  injury  being  caused 
to  the  working  classes  of  this  country,  by  a  large  influx  of  labourer'^  from  Japan,  was 
so  apparent  that  the  government  of  Canada  decided  it  wa>s  not  advisable  that  the 
Dominion  should  participate  in  the  revised  treaty  between  (^rcat  Britain  and  Japan, 
whereby  equal  privileges  were  granted  to  the  people  of  eadh  nation  in  the  country  of 
the  other. 

"  The  economic  conditions  in  British  Columbia  and  Japan,  and  the  standards  of 
living  of  the  masses  of  the  people  in  the  two  countries  differ  so  widely,  that  to  grant 
freedom  of  employment  on  such  public  worts  as  are  authorized  to  be  carried  out  by 
the  Acts  of  the  legislature,  would  almost  certainly  result  in  all  such  employment  being 
monopolized  by  the  Japanese,  to  the  exclu<iion  of  the  people  of  this  province. 

"  Therefore,  while  the  legislature  has  scrupulously  abstained  from  any  interfer- 
ence with  the  employment  of  Japanese  by  jrivate  individuals  or  compani(>3,  and  has 
not  sought  to  put  any  restriction  on  their  engaging  in  any  ordinary  occupation  or 
business,  it  has  deemed  it  to  bo  in  the  intereste  of  the  province  to  prohibit  their  employ- 
ment on  works  or  undertakings   for  which  it  has  granted  privileges  or  franchises. 

"  That  such  restrictions  are  not  only  judicious,  but  necessary,  has  been 
shown  by  the  manner  in  which  cheaj'  Asiatic  labour  has  in  many  cases  sup- 
planted whiiie  labour,  on  works  to  which  no  such  restrictions  as  those  referred 
to  were  attached. 

"  While  it  would  l)e  a  nnitter  of  profound  regret  if  any  a<'ti()n  of  the  govern- 

'  ment  or  legislature  of   this  province    diould   cause  Her   Majesty's  government 

any  embarrassment,  or  impair  its  friendly  relations  with  another  power,  it  may 

be  pointed  out  that  there  are  other  considerations  of  an   Imjierial  character 

involved  in  this  matter. 

"  It  is  unqiiestionably  in  the  interests  of  the;  P^mpire  that  the  Pacific  pro- 
vince of  the  Dominion  should  be  occupiel  by  a  large  and  thoroughly  British 
population,  rather  than  by  one  in  which  the  number  of  alii>ns  largely  predomin- 
ated, and  many  of  tlio  distinctive  features  of  a  settled  British  connnunity  were 
lacking. 

"  The  former  condition  could  not  be  secmred  were  the  masses  of  the  people 
subjected  to  (competition  which  would  n?nder  it  impossible  for  them  to  maintain 
a  fair  and  reasonable  standard  of  living. 

"  For  many  years  the  evil  effectn  of  unrestricted  Chinese  immigration 
caused  great  agitation  in  British  Columbia,  and  the  imposition  of  the  capita- 
tion tax  of  $50  was  the  consetjuence. 

"  Since  then,  greater  facilities  of  corannuiication  with  Japan,  and  the 
opportunities  for  employment  in  British  Columbia  arising  from  the  develop- 
ment of  its  forests,  mineral  and  fishery  resources  have  led  to  an  influx  of  Jai)- 
anese  which  has  materially  and  injuriously  interfered  with  white  labour,  and 
has  caused  the  legislature  to  pass  the  statutes  now  under  consideration. 

"  There  is  no  reason  to  believe  that  this  influx  of  .Tapancse  is  likely  to 
diminish.  On  the  contrary,  there  are  many  indications  that  it  will  bec(jme 
larger,  and  that  Japanese  labour  will,  if  some  restrictive  measin-es  are  not 
adojjted,  entirely  supplant  white  labour  in  many  important  industries,  and  be 
us(h1  almost  exclusively  on  works  carrie<l  f)ut  under  franchises  granted  by  the 
legislature,  and  which  arc  in  many  caseu  aided  by  sid)si(lies  from  the  provincial 
treasury,  largely  with  the  object  of  opening  up  the  province  and  inducing  an 
immigration  of  <lesirr.ble  settlers. 

"  The  undersigned  therefore  recommends  that  a  reply  be  nuide  to  the 
government  of  the  Dominion,  that  His  Honour's  government  regrets  that,  in 
the  interests  of  British  Columbia  and  the  labouring  classes  among  its  ])eoplc, 
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it  oannot  spo  its  way  to  iiitr'jfluoc  n  iiiciistirc  in  tlif  Icprislature  to  repeal  tlie 
provision^-  restrictinfr  tlie  employment  of  Chinese  and  Japanese  in  the  statutes 
referred  to  in  the  report  of  the  Minister  f)f  Justice,  approved  by  a  minute  of  the 
I'rivy  {'ouneil  of  Canada  on  ITtli  Deeeniher,  1S!)8.  and  tliat,  if  tliis  reeommenda- 
tion  he  approved,  a  eopy  of  it  siiouid  i)e  transmitted  to  the  Secretary  of  State 
for  Canaihi  for  the  information  of  His  Excellency's  government." 

V  The  undersipned  bejrs  respectfully  to  stihmit  that  the  conditions  of  labour  have  in 
no  way  changed  since  the  report  above  quoted  from  was  forwarded  to  His  Plxcellency's 
government  less  than  one  year  agfi. 

Since  that  time,  the  undersigned  regrets  to  say.  His  Excellency's  government 
has  seen  fit  to  disallow  the  "Labour  Kegulation  Act.  1S9><,"  which  had  for  its  main 
object  the  ])rotecting  of  this  province  from  Oriental  labour.  His  Excellency's  govern- 
ment asks  this  government  what  it  is  proposed  to  do  with  reference  to  the  private 
l^islation  passed  by  this  legislature  in  18!)i).  and  it  is  intimated  that  .luch  Acts  may  be 
disallowed  if  this  government  does  not  see  its  way  to  bring  in  a  Bill  excluding  Jap- 
anese from  the  operation  of  the  said  Acts. 

Before  consenting  to  the  suggested  i>roceeding  the  undersigned  begs  respectfully 
to  urge  upon  the  consideration  of  His  Excellency's  government  the  grave  risk  of  excit- 
ing discontent  in  the  province,  and  political  friction  between  the  two  governments, 
should  this  government  bring  in  such  legislation  without  some  assurance  from  His 
Excellency's  government  that  it  will  as  soon  as  possible  after  the  opening  of  the 
Dominion  House  of  Conmions,  introduce  legislation  increasing  the  capitation  tax 
upon  Chinese  to  $500,  and  that  His  Excellency's  government  should  also  introduce  a 
Bill  on  the  lines  of  the  Xatal  Act  imposing  an  educational  test  upon  inmiigrants. 

The  feeling  in  this  province  is  so  strong  against  the  immigration  of  labouring 
classes  from  the  Orient,  that  this  government  is  convinced  that  powerful  influences 
will  be  brought  to  bear  to  induce  this  government  to  request  the  legislature  to  re-enact 
the  "  Labour  Regulation  Act  "  above  referred  to. 

The  undersiirned  begs  respectfully  to  submit  that  such  a  course  might  not 
unreasonably  be  ilie  means  of  precipitating  an  acrimonious  discussion  between  His 
Excellency's  government  and  the  governments  of  this  province,  which  in  all  proba- 
bility, would  be  extremely  embarrassing  to  both. 

The  undersigned  would  also  urge  upon  the  consideration  of  His  Excellency's 
government,  the  Private  Acts  containing  the  clause  respecting  Japanese,  to  which 
objection  has  been  taken,  and  the  disallowance  of  which  Acts  would  seriously  injure 
those  in  whose  interests  the  legislation  was  passed. 

These  parties  were  all  obliged  to  incur  considerable  expense  before  the  completion 
of  the  legislation,  and  some  of  them  have  expended  large  sums  of  money  upon  the 
strength  of  the  Bills  having  passed  the  legislature. 

His  Excellency's  government  will,  therefore,  readily  realize  that  in  some,  if  not 
in  all  of  the  cases  alluded  to,  great  hardship  would  be  inflicted  by  the  disallowance  of 
the  Acts  referred  to  in  the  minute  of  the  Privy  Council,  dated  14th  December,  1899, 
to  which  allusion  has  already  been  made. 

The  undersigned,  in  conclusion,  begs  respectfully  to  urge  upon  His  TCxcellency's 
government  the  extreme  urgency  of  the  present  position,  and  to  request  that  a  reply 
may  be  communicated  to  Your  Honour  by  telegraph. 

Dated  this  6th  day  of  February,  A.D.  19(10. 

ALEXA^DEK    HENDERSON, 

Attorney    General. 
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Department   op  Justice,   Ottawa,   12th  January,   1900, 
To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undersigned  has  under  further  consideration  chapter  50  of  the  Acts  of  the 
legislative  assembly  of  the  province  of  British  Columbia,  passed  in  the  62nd  year  of 
Her  Majesty's  reign  (1899),  intituled  "An  Act  to  amend  the  Placer  Mining  Act." 

Reference  has  already  been  made  to  this  statute  in  two  previous  reports  of  the 
undersigned,  viz.:  that  of  18th  April,  1899,  approved  by  Your  Excellency  on  2nd 
May,  and  the  report  of  the  14th  November,  1889,  approved  by  Your  Excellency  on  11th 
December. 

In  the  former  report  the  undersigned  advised  that  the  correspondence  whicii  liad 
been  received  from  Her  Majesty's  ambassador  at  Washington  should  be  referred  to 
the  Lieutenant  Governor  of  British  Columbia  for  his  observations,  with  a  view  to  fur- 
ther consideration  of  the  matter  by  Your  Excellency's  government,  and  these  papers 
were  forwarded  to  the  Lieutenant  Governor  by  the  Secretary  of  State  on  the  5th  May 
last.  Afterwards,  no  reply  having  been  received  at  the  department  of  the  undersigned, 
the  Deputy  Minister  of  Justice  on  July  6th  last  wrote  to  the  Under-Secretary  of  State 
saying  that  he  had  not  yet  received  any  reply  and  presumed  the  government  of  Brit- 
ish Columbia  had  not  answered.  The  deputy  minister  stated  that  it  seemed  proper 
for  several  reasons  to  report  upon  these  statutes  as  early  as  possible  and  requested 
the  Under-Secretary  of  State  to  remind  the  Lieutenant  Governor  of  the  matter  and 
ask  for  an  early  reply.  To  this  communication  the  deputy  minister  received  an 
answer  from  the  Under-Secretary  of  State  to  the  effect  that  the  Secretary  of  State 
had  telegraphed  the  Lieutenant  Governor  on  4th  July  and  on  the  following  day  received 
an  answer  from  the  Lieutenant  Governor's  private  secretary  saying  that  Mr.  Mclnnes 
was  then  in  the  Atlin  district,  but  that  the  matter  had  been  referred  to  the  Premier 
of  the  province  who  would  reply  at  an  early  day.  No  further  reference  having  been 
made  to  the  undersigned  upon  the  subject,  he  assumed  that  no  answer  had  been  re- 
ceived from  the  government  of  British  Columbia  and  therefore  in  his  report  of 
14th  November  last  the  undersigned  referring  to  the  statute  now  under  consideration, 
stated  that  according  to  his  information,  no  reply  had  been  received  to  the  despatch 
based  upon  his  previous  report,  and  recommended  that  the  matter  be  again  called  to 
the  attention  of  the  Lieutenant  Governor.  That  report  as  approved  by  Your  Excel- 
lency having  been  communicated  by  the  Secretary  of  State  to  the  Lieutenant  Gover- 
nor, the  Lieutenant  Governor  in  a  despatch  ot  22nd  December  last,  addressed  to  the 
Secretary  of  State  acknowledging  the  previous  despatch,  pointed  out  that  the  under- 
signed was  mistaken  in  supposing  that  the  Lieutenant  Governor  had  not  answered 
the  communication  of  the  Secretary  of  State  of  5th  May  last,  and  he  stated,  as  the  fact 
appears  to  be,  that  on  7th  June  last  he  approved  of  a  minute  of  his  Executive  Council 
embodying  the  views  of  his  government  as  to  the  alleged  grievances  of  the  American 
citizens  residing  at  Atlin  in  British  Columbia  and  as  to  the  scope  of  the  legislation 
contained  in  the  said  chapter  50,  and  that  on  the  following  day  he  transmitted  to  the 
Secretary  of  State  a  certified  copy  of  the  said  minute  which  was  acknowledged  by  the 
Secretary  of  State  on  the  16th  of  the  same  month.  Copy  of  this  despatch  of  8th  June 
last  from  the  Lieutenant  Governor  to  the  Secretary  of  State  and  of  the  approved 
minute  of  the  Executive  Council  of  the  province  to  which  the  Lieutenant  Governor 
refers  have,  within  the  last  few  days,  been  referred  to  the  undersigned,  together  with  a 
minute  of  Your  Excellency  in  Council,  dated  16th  August  last,  passed  upon  a  repovt  of 
the  Secretary  of  State  dealing  with  the  correspondence  which  had  at  that  time  taken 
place  with  respect  to  the  matter  aforesaid.  At  the  same  time  there  was  referred  to 
the  undersigned  copy  of  a  despatch,  dated  18th  September,  1899,  from  the  Right  Hon- 
ourable the  Secretary  of  State  for  the  Colonies  to  Your  Excellency,  acknowledging 
the  receipt  of  Your  Excellency's  despatch.  No.  180,  of  24th  August  last,  inclosing  copy 
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of  a  despatch  in  which  Your  Excellency  forwarded  to  Her  Majesty's  Charge  d'AfiFairs 
at  Washington,  copy  of  the  said  minute  of  Your  Excellency  in  Council  of  15th  August. 
In  this  despatch  Mr.  Chamberlain  states  that  Mr.  Tower  has  been  authorized  by  tele- 
graph to  communicate  a  copy  of  the  minute  to  the  United  States  governniont,  and  he 
specially  refers  to  the  fourth  paragraph  of  the  minute  in  which  it  is  stated  that  "  th« 
policy  of  granting  or  withholding  licenses  to  aliens  is  under  the  exclusive  control "  of 
the  provincial  legislature.  On  that  point  Mr.  Chamberlain  remarks  that  he  would  be 
glad  if  Your  Excellency  would  refer  your  ministers  to  his  despatch,  No.  191,  of  16th 
August  last,  inclosing  copies  of  the  judgment  delivered  by  the  Judicial  Committee  of 
the  Privy  Council  on  the  appeal  of  the  Union  Colliery  Company  of  British  Columbia 
vs.  Bryden  and  the  Attorney  General  for  British  Columbia,  and  he  states  that  it  is 
laid  down  in  that  judgment,  that  section  91  (25)  of  the  British  North  America  Act 
invests  the  parliament  of  Canada  with  exclusive  authority  in  all  matters  which 
directly  concern  the  rig^ita,  privileges  and  disabilities  of  aliens  who  are  resident  in 
the  provinces  of  Canada.  Mr.  Chamberlain  concludes  chat  it  would  appear  therefore 
that  in  passing  the  statute  which  gave  rise  to  the  petition  the  legislature  of  the  pro- 
vince acted  ultra  vires. 

In  these  circumstances  and  before  commenting  further  upon  the  issues  raised  with 
respect  to  the  statute  under  consideration,  it  seems  proper  and  necessary  to  point  out 
that  by  the  statute  constituting  the  office  and  department  of  the  undersigned,  the  duty 
is  imposed  upon  the  undersigned  of  advising  Your  Excellency  upon  the  legislative 
Acts  and  proceedings  of  each  of  the  legislatures  of  the  provinces  of  Canada,  and  that 
the  practice  to  be  pursued  with  respect  to  these  provincial  statutes  was  established 
by  order  of  the  Governor  General  in  Council  at  a  very  early  period  in  the  confedera- 
tion of  the  provinces.  By  that  Order  in  Council  which  is  dated  9th  June,  1868,  and  may 
be  referred  to  at  pages  61  and  62  of  the  volume  of  Dominion  and  provincial  legislation, 
1867-95,  it  is  laid  down  that,  upon  receipt  by  the  Governor  General  of  the  Acts  passed 
in  any  province,  they  should  be  referred  to  the  Minister  of  Justice  for  report,  that  he, 
with  all  convenient  speed  ought  to  report  as  to  those  Acts  which  he  considers  free  from 
objection  of  any  kind,  and  also  as  to  those  Acts  he  may  consider  either  wholly 
or  partially  objectionable,  and  that  in  the  latter  case  communication  should  be  had 
with  the  provincial  government  with  respect  to  such  measures,  so  that  the  local  gov- 
ernment may  have  an  opportunity  of  considering  and  discussing  the  objections  taken, 
and  so  that  the  local  legislature  may  have  an  opportunity  of  remedying 
the  defects  found  to  exist.  The  practice  as  so  established  has  been  consistently 
followed  so  far  as  the  undersigned  is  aware,  save  in  the  present  case,  in  which 
the  reply  of  the  provincial  government  has  been  considered  and  acted  upon  without 
reference  to  the  undersigned.  Attention  is  therefore  drawn  to  the  procedure  in  this 
case  as  exceptional  and  unconstitutional,  and  the  undersigned  hopes  that  for  the 
future  it  will  be  remembered  that  the  duty  of  reporting  upon  the  provincial  statutes 
rests  with  the  Minister  of  Justice. 

Referring  now  to  the  minute  of  the  Executive  Council  of  British  Columbia,  which 
accompanied  the  despatch  of  the  Lieutenant  Governor  of  8th  June  last,  the  undersigned 
finds  it  stated  in  terms  as  follows :  "  The  provincial  government  with  the  sanction 
of  the  legislature  had  an  unquestioned  right  to  reserve  any  lands  they  might  think 
fit,  from  the  prospector  and  miner.  They  might  have  said  the  Crown  retains  in  its 
own  possession  for  the  present,  all  mines  and  minerals  the  property  of  the  Crown  in 
the  northern  part  of  the  province,  and  no  one  will  be  allowed  to  prospect  for  or  appro- 
priate minerals  in  that  section.  Such  a  course  might  have  been  taken  with  a  view 
of  working  these  claims  by  the  Crown  for  its  own  direct  benefit,  or  with  the  purpose  of 
having  these  claims  in  reserve,  after  the  mining  interests  in  the  other  parts  of  the 
province  had  been  more  fully  developed."  It  is  suggested  by  these  remarks  that  the  pro- 
vincial government  consider  the  legislation  competent  to  the  legislature,  as  establish- 
ing the  policy  of  the  government  with  respect  to  the  disposal  of  provincial  property, 
and  that  appears  also  to  be  the  view  expressed  by  the  Secretary  of  State  in  his  report 
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upon  which  Your  Excellency's  minute  of  16th  August  last  was  founded.  The  Secretary 
of  State  there  remarked  that  the  public  lands  in  British  Columbia  belong  to  the 
province,  that  the  policy  of  granting  or  withholding  licenses  to  aliens  is  under  the 
exclusive  control  of  the  legislature  and  that  it  would  be  contrary  to  the  spirit  of  the 
constitution  to  interfere  with  ii  provincial  Act  dealing  with  the  disposition  of  its  public 
lands.  Upon  this  statement  Mr.  Chamberlain  interposes  the  observation  above  referred 
to  as  to  the  authority  of  a  provincial  legislature  to  legislate  affecting  aliens. 

In  the  opinion  of  the  undersigned  the  action  to  be  taken  by  Your  Excellency  in 
the  present  case  does  not  depend  upon  the  question  as  to  how  far  a  provincial  legisla- 
ture has  exclusive  authority  with  regard  to  the  public  property  of  the  province.  The 
Placer  Mining  Act,  chapter  136  of  the  revised  statutes  of  British  Columbia,  1897, 
which  is  amended  by  the  Act  now  in  question,  provided  that  every  person  over  and 
not  under  eighteen  years  of  age,  and  every  joint  stock  company  should  be  entitled  to 
all  the  rights  and  privileges  of  a  free  miner,  and  should  be  considered  a  free  ipiner 
upon  taking  out  a  free  miner's  certificate.  No  exception  is  there  made  for  the  case  of 
aliens,  nor  is  any  such  exception  made  by  the  mining  laws  of  British  Columbia  in 
force  at  the  time  of  the  Union.  The  ordinance  to  amend  the  laws  relating  to  gold 
mining  (revised  statutes  of  British  Columbia,  1871,  No.  90),  enacts  that  every  person 
over  and  not  under  sixteen  years  of  age,  shall  be  entitled  to  hold  a  claim  and  to  a  free 
miner's  certificate  upon  payment  of  the  proper  fee.  Under  the  ordinance  to  facilitate 
the  working  of  mineral  lands  (No.  123  of  the  same  rolume),  every  person,  association 
or  company  of  persons  whosoever  are  free  to  enter  and  explore  for  silver  and  all  the 
baser  metals  and  minerals  subject  to  provisions  and  conditions  of  the  ordinance.  There 
is  no  restriction  as  to  aliens  in  either  of  these  ordinances.  By  the  ordinances  to 
assimilate  the  laws  regarding  aliens  in  all  parts  of  the  colony  of  British  Columbia  (No. 
93  of  the  same  volume),  it  is  provided  that  every  alien  shall  have  the  same  capacity  to 
take  hold,  enjoy,  recover,  convey  and  transmit  title  to  land  and  real  estate  of  every 
description  in  the  colony,  as  if  he,  at  the  time  of  the  passing  of  the  ordinance,  'had 
been  a  natural  bom  British  subject.  It  appears  therefore  that  at  the  time  of  the 
Union,  which  took  place  in  1871,  the  common  law  disability  of  aliens  as  to  holding, 
conveying  and  transmitting  title  to  real  estate  had  been  removed,  and  that  so  far  as 
acquiring  and  holding  mining  rights  and  privileges  were  concerned,  aliens  had  been 
placed  upon  the  same  footing  as  British  subjects.  So  far  as  the  undersigned  is 
informed  subsequent  legislation  of  the  province,  even  if  it  had  been  competent  to  do 
BO,  has  not  established  any  difference  in  this  respect  between  British  subjects  and 
aliens.  That  achievement  has  been  reserved  for  the  Placer  Mining  Amendment  Act. 
1899,  which,  having  regard  to  the  rights  of  individuals,  as  distinguished  from  those  of 
corporations,  seems  to  have  been  enacted  for  no  other  purpose  than  to  disqualify  aliens 
from  acquiring  mining  property  of  the  rights  of  free  miners.  This  purpose  is  effected 
by  the  repeal  of  section  3  of  the  Placer  Mining  Act  and  substituting  another  section. 
Under  the  original  section  as  already  stated,  every  person,  subject  to  an  age  limit, 
was  entitled.  Under  the  substituted  section  it  is  enacted  that  every  person  who  is  not 
less  than  eighteen  years  of  age  and  is  a  British  subject,  shall  be  entitled  to  all  the 
rights  and  privileges  of  a  free  miner  under  the  Act,  and  shall  be  considered  a  free 
miner,  upon  taking  out  a  free  miner's  certificate,  for  the  period  of  the  certificate; 
also  that  a  certificate  taken  out  by  any  person  not  authorized  to  do  so,  shall  be  null 
and  void,  and  that  free  miner's  certificates  issued  before  the  coming  into  force  of  the 
Amending  Act,  the  holders  of  which  are  not  British  subjects,  shall  not  entitle  such 
persons  to  take  up,  or  record,  any  mining  ditch,  drain,  tunnel  or  flume  unless  ne 
shall  have  a  free  miner's  cerificate  shall  be  valid  only  with  regard  to  claims  recorded 
prior  to  the  coming  into  force  of  the  amending  Act.  The  Placer  Mining  Act  provides 
in  effect  that  no  person  shall  be  recognized  as  having  any  right  or  interest  in  any 
placer  mine,  mining  lease,  bedrock  flume  grant,  or  any  minerals  in  any  ground 
oomurised  therein  or  in  any  water  right,  mining  ditch,  drain,  tunnel  or  flume,  unless 
he  shall  have  a  free  miner's  certificate  unexpired.     It  provides  for  the  issue  of  free 
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miner's  certificates,  and  that  a  free  miner,  during  the  continuance  of  his  certificate, 
but  not  longer,  shall  have  the  right  to  enter,  locate,  prospect,  and  mine  for  gold  and 
other  precious  metals,  uxxm  any  lands  in  the  province  whether  vested  in  the  Crown 
or  otherwise,  with  certain  exceptions  which  it  is  not  necessary  hore  to  mention. 
It  follows,  therefore,  that  by  virtue  of  the  Amending  Act,  if  it  is  to  have  effect,  no 
person,  other  than  a  British  subject,  may  thereafter  be  recognized  ae  having  any  right 
or  interest  in  any  of  the  mining  properties  to  which  the  Placer  Mining  Act  applies, 
and  this,  notwithstanding  the  fact,  that  at  the  time  of  the  Union  and  thence  down  to 
the  passing  of  the  Act,  aliens,  as  well  as  British  subjects,  might  lawfully  have  acquired 
title  to  such  property. 

If  this  amendment  of  the  Placer  Mining  Act  had  merely  taken  away  from  the 
executive  the  authority  to  grant  mining  right-s  to  persons  other  than  British  subjects, 
there  would  be  room  for  the  contention  that  it  was  intended  to  affect  only  the  admin- 
istration of  public  property,  and  not  tihe  rights  or  capacity  of  aliens,  but  ikis  is  clearly 
not  the  purpose  or  result  of  this  statute.  The  provisions  of  the  original  Act  requiring 
miners  to  take  out  free  miner's  certificates,  are  intended  as  taxing  provisions.  The 
fees  are  $5  for  each  certificate  to  an  individual,  and  $50  to  $100  for  each  certificate 
to  a  corporation.  Except  as  to  these  fees  no  purpose  seems  to  bo  served  by  these 
certificates.  The  Placer  Mining  Act  and  the  Amending  Act,  now  under  consideration, 
have  to  be  construed  together.  The  rights  granted  or  acquired  under  the  Placer 
Mining  Act  are  assignable,  and  the  consequence  of  the  amending  Act  is  that  the  right 
or  capacity  of  an  alien  to  acquire  or  hold  these  mining  rights,  no  matter  from  what 
source  derived,  is  altogether  taken  away. 

The  government  of  Canada  has  always  contended  that,  by  virtue  of  the  exclusive 
authority  of  parliament  over  the  subject  of  naturalization  and  aliens,  parliament  and 
not  the  legislature,  has  the  right  to  legislate  resx)ecting  property  and  civil  rights  of 
aliens.  This  view  has  many  times  found  expression  in  reports  of  the  "Ministers  of 
Justice  from  time  to  time,  and  it  has  now  been  sanctioned  by  the  ju^  aent  of  the 
Judicial  Committee  of  the  Privy  Council  delivered  on  28th  July  last,  the  case  to 
which  Mr.  Chamberlain  refers.  That  judgment  had  reference  to  section  t  of  the  Coal 
Mines  Regulation  Act  of  British  Columbia,  1890,  and  their  Lordships  stated  that: — 

"The  leading  feature  of  the  enactments  consists  in  this:  that  they  have, 
and  can  have,  no  application,  except  to  Chiuamen,  who  are  aliens  or  naturalized 
subjects,  and  that  they  establish  no  rule  or  regulation,  except  that  these  aliens 
or  naturalized  subjects  shall  not  work,  or  be  allowed  to  work,  in  underground 
coal  mines  within  the  province  of  British  Columbia." 

Their  Lordships  see  no  reason  to  doubt  that,  by  virtue  of  section  91  (25),  the 
legislature  of  the  Dominion  is  invested  with  exclusive  authority  in  all  matters  which 
directly  concern  the  rights,  privileges  and  disabilities  of  the  class,  or  Chinamen  who 
are  resident  in  the  provinces  of  Canada.  They  are  also  of  opinion,  that  the  whole 
pith  and  substance  of  the  enactments  of  section  4  of  the  Coal  Mines  Regulation  Act, 
in  so  far  as  objected  to  by  the  appellant  company,  consists  in  establishing  a  statutory 
prohibition,  which  affects  aliens  or  naturalized  subjects,  and  therefore  trench  upon 
the  exclusive  authority  of  the  parliament  of  Canada. 

The  undersigned  considers  that  this  judgment  leaves  no  doubt  on  the  question 
that  the  subject  of  aliens,  including  their  rights,  privileges  and  disabilities,  is  a 
matter  coming  within  the  classes  of  subjects  enumerated  in  section  91  of  the  British 
North  America  Act,  and  which  therefore  cannot  be  deemed  to  come  within  the  matters 
of  a  local  or  private  nature  comprised  in  the  enumeration  of  subjects  assigned  to 
the  legislatures  of  the  provinces.  The  consequence  would  seem  to  be  that  the  legis- 
lation in  question  is  ultra  vires. 

It  does  not  of  course  follow  that,  in  the  absence  of  parliamentary  legislation, 
aliens,  where  their  common  law  disability  has  been  competently  taken  away,  are  not 
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to  bo  subject  t(>  the  gcni-ral  laws  of  the  provinces  rcs{)octing  property  and  civil  rights, 
because  such  legislation  is  referable  to  the  subject  of  property  and  civil  rights  gener- 
ally ratluu-  than  to  that  of  aliens.  It  does,  however,  in  the  opinion  of  the  undersigned, 
follow  that  a  provincial  lf'gi^lature  cannut  make  exceptional  provisions  affecting 
aliens'  rights  and  privileges.  '         •  . 

It  is  stated  in  the  report  of  the  Executive  Committee  of  the  province,  th&i  pro- 
vision has  ijecn  made  for  the  appointment  of  a  judge  of  the  Supreme  Court  as  a  com- 
missioner, with  full  ix)wer  to  settle  all  disputes  in  the  Atlin  district  in  accordance  with 
equity  and  the  spirit  of  the  Mining  Act,  without  being  bound  by  the  strict  letter  of  the 
law,  and  the  undersigned  is  informed  that  inquiry  has  bet  i  made  under  such  a  com- 
mission, it  may  be,  as  a  result,  that  the  provincial  government  propose  to  offer  some 
amendments  to  the  mining  laws. 

A  further  objection  to  the  Act  in  question  arises  from  the  provision  that  no  joint 
stock  company  or  corporation  shall  be  entitled  to  take  out  a  free  niiner'a  certificate 
unless  the  same  has  been  incorporated,  and  not  simply  licensed  or  rt^istered  under 
the  laws  of  the  province.  This  provision  has  the  effect  of  entirely  excluding  companies 
incorporated  by  the  parliament  of  Canada  and  it  seems  directly  to  affect  the  regula- 
tion of  trade  and  commerce  or  other  matters  within  the  authority  of  parliament, 
rather  than  any  matter  within  exclusive  provincial  control. 

It  is  true  that  all  these  questions  affecting  the  validity  of  the  statute  may  be  sub- 
mitted for  the  adjudication  of  the  courts  at  the  instiince  of  the  persons  or  corpora- 
tions concerned,  but  not  without  considerable  inconvenience  and  hardship  to  them. 
All  difficulties  might  be  removed  by  a  proper  Act  of  the  legislature,  and  the  under- 
signed at  present  considers  that  in  order  to  bring  the  statute  within  the  competency 
of  the  legislature,  it  ought  to  be  amended  so  as  to  restore  aliens  to  their  former  foot- 
ing, and  so  as  to  remove  the  disqualification  which  it  attempts  to  place  upon  companies 
incorporated  by  o'  under  the  authority  of  the  parliament  of  Canada.  Your  Excel- 
lency's government  has  not,  however,  heretofore  submitted  to  the  provincial  govern- 
ment the  several  considerations  affecting  the  validity  of  the  Act  which  are  set  forth 
in  this  report,  and  the  undersigned  therefore  considers  that  he  ought  not  at  present 
to  'Make  any  recommendation  other  than  that  a  copy  of  this  report,  if  approved,  so 
fai  as  it  relates  to  the  validity  of  the  Act,  be  submitted  to  the  Lieutenant  Governor 
of  the  province,  for  the  answer  of  his  government,  and  that  the  Lieutenant  Governor 
be  requested  to  inform  Your  Excellency's  government  whether  it  is  proposetl  to  have 
the  Aci  amended  in  the  particulars  suggested  by  the  undersigned  within  the  time 
limited  for  disallowance,  if  such  a  course  should  be  deemed  desirable.  ^    , 

Respectfully  submitted,  ,  . 

DAVID    MILLS, 

Minister    of   Justice. 


Copy  of  a  Report  of  the  Attorney  General,  approved  hy  the  Lieutenant  Governor  in 

Council,  6  April,  1000,  and  transmitted  to  the  Secretary  of  State  7  April, 

1900,  hy  the  Lieutenant  Governor. 

To  His  Honour  the  Lieutenant  Governor  in  Council: 

The  under'^-gned  has  had  before  him  for  consideration  a  communication  from  His 
Honour  the  Lieutenant  Governor,  dated  the  9th  day  of  March,  1900,  addressed  to  the 
Honourable  the  Provincial  Secretary,  inclosing  the  report  of  the  Honourable  the 
Minister  of  Justice  for  Canada  in  connection  with  chapter  50  of  the  statutes  of  British 
Columbia,  1889,  intituled  "  An  Act  to  r.mend  the  Placer  Mining  Act." 

The  undersigned  has  the  iionour  to  report  as  follows  in  regard  to  said  report: — 
The  undersigned  begs  respectfully  to  differ  with  the  Honourable  the  Minister  of 
Justice  in  his  view  as  to  the  competency  of  the  legislature  of  the  province  of  British 
Columbia  to  pass  the  said  statute,  under  the  provisions  of  the  British  North  America 
Act. 
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^t  The  undersigned  has  not  overlooked  the  decision  of  the  Privy  Council  with  regard 
to  section  4  of  the  Coal  Mines  Regulation  Act.  The  undersigned  feels  confident  that 
there  is  a  wide  distinction  in  law  between  an  attempt  to  legislate  with  regard  to  the 
nature  of  the  employment  in  which  an  alien  might  engage,  in  the  province,  and  a  law 
such  as  said  Act,  dealing  entirely  with  the  public  property  of  the  province. 

It  may  be  stated,  however,  -that  at  the  recent  session  of  the  legislative  assembly, 
which  for  well  known  reasons  culminated  in  no  legislation  being  enacted,  it  was  prac- 
tically the  unanimous  opinion  of  the  members,  that  the  circumstances  which  made  it 
advisable  to  pass  the  said  chapter  50  in  the  session  of  1(599,  had  so  changed  that  it  was 
now  advisable  to  repeal  said  statute. 

The  present  government  have  announced  as  part  of  their  policy,  which  they 
have  submitted  to  the  electors  for  consiii<;ration  at  the  general  election  which  is  pbout 
to  take  place,  their  intention  to  introduce  a  measure  to  repeal  said  statute.  It  is 
altogether  probable  that  no  matter  who  may  constitute  tbe  government  when  the  next 
session  of  th?  House  takes  place,  which  will  have  to  be  not  later  than  June  or  July 
of  this  year,  the  said  chapter  50  will  be  repealed. 

It  would  seem  advisable,  however,  to  the  undersigned,  for  the  Dominion  govern- 
ment not  to  exercise  its  right  of  disallowance  of  this  particular  Act,  for  the  reason 
that  such  disallowance  would  not  settle  the  question;  and  if  the  statute  is  allowed 
to  remain  in  force,  it  may  be  that  an  opportunity  may  arise  for  the  legal  question  to 
be  submitted  to  the  court. 

The  undersigned  also  begs  respectfully  to  differ  with  the  Honourable  tlio  Minister 
of  Justice  in  his  opinion  that  the  provision  requiring  a  company  to  be  incorporated 
under  the  laws  of  this  province  before  being  entitled  to  acquire  rights  under  tha 
Mineral  Acts,  is  ultra  vires.  It  seems  to  the  undersigned  that  on  the  same  ground  as 
affecting  the  public  property  of  the  province,  the  courts  would  hold  it  to  be  intra  vires 
of  the  provincial  legislature  fo  make  laws  of  this  kind. 

The  undersigned  gathers  from  the  papers  before  him  that  the  time  for  disallow- 
ance exjiiires  on  the  27th  day  of  April,  1900.  As  it  is  not  possible  to  have  the  general 
elections  over  and  the  new  House  assembled  before  that  time,  it  is  quite  impossible 
for  the  government  to  give  any  assurance  that  the  Act  will  be  repealed  in  time  to 
obviate  the  necessity  of  the  question  of  disallowance  being  decided  by  the  Dominion 
government. 

Dated  the  3rd  day  of  April,  1900. 

JOSEPH    MARTIN, 

Attorney    Oeneral. 


(Approved  lit  April,  1900) 
Department    op   Justice,   Ottawa,   7th   Juno,   1900. 
To  His  Excellency  the  Governor  Oeneral  in  Council: 

Tho  undersigned  has  had  under  consideration  copy  of  a  petition  signed  by  the 
Dominion  Copper  Coir.pany,  Limited,  and  a  number  of  other  mining  companies,  in 
which  the  petitioners  pray  that  chapter  43  of  the  statutes  of  British  Columbia,  1899, 
entituled  "An  Act  to  amend  the  Master  and  Servant  Act,"  be  disallowed.  The  under- 
signed in  his  report  of  14th  November  last,  which  was  approved  by  Your  Excellency  on 
14th  December,  referred  to  this  statute  as  open  to  some  f)bjection,  but  did  not  recom- 
mend disallowance.  At  that  time  the  petition  now  in  question  had  not  been  received. 
The  petition  states  in  effect  that  the  petitioners  have  not,  sinco  the  enactment  of  the 
eight-hour  law,  hereinafter  referred  to,  been  able  to  employ  labourers  to  work  their 
mines  in  British  Columbia  upon  profitable  terms;  that  they  made  efforts  to  procure 
labourers  in  eastern  Canada,  but  found  it  impossible  to  make  contracts  with  or  bring 
miners  into  British  Columbia  from  eastern  Canada,  owing  to  the  provisions  of  the 
Act  in  question,  which  would  render  their  contracts  void  as  against  the  Iftbourers. 
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There  is  a  question  which  the  undersigned  suggested  in  the  report  already  referred 
to,  as  to  whether  the  legislation  complained  of  does  not  so  far  affect  the  regulation  of 
trade  and  commerce,  as  to  bo  ultra  vires  of  the  legislature.  Apart  from  that  question 
it  seems  clear  to  the  imdersigned  that  the  statute  is  entirely  within  provincial  legisla- 
tive authority,  and  the  remedy  for  the  grievance  complained  of  lies  with  the  legis- 
lature. 

Any  question  of  ultra  vires  could  be  conveniently  submitted  for  the  do  termina- 
tion of  the  courts,  and  the  undersigned  considers  that  it  would  be  better  to  leave  the 
petitioners  to  apply  to  the  legislature,  or  to  bring  the  question  before  the  courts,  if 
they  be  so  advised,  rather  than  in  a  case  such  as  this  to  invoke  the  power  of  dis- 
allowance. 

There  has  also  been  referred  to  the  undersigned  a  petition  addressed  to  Your 
Excellency  in  Council  signed  by  the  War  Eagle  Consolidated  Mining  and  Develop- 
ment Company,  Limited,  and  a  number  of  other  mining  companies,  praying  for  the 
disallowance  of  chapter  49  of  the  statutes  of  British  Columbia,  1899,  intituled  "An 
Act  to  amend  the  Inspection  of  Metalliferous  Minos  Act." 

Section  13  of  the  Inspection  of  Metalliferous  Mines  Act,  Revised  Statutes  of 
British  Columbia,  1897,  chapter  134,  provided  that  no  boy  under  the  age  of  sixteen 
years  should  be  employed  underground  for  more  than  fifty-four  hours  in  any  one 
week,  or  more  than  ten  hours  in  any  one  day. 

By  section  4  of  the  Act  now  in  question  the  said  section  is  repealed  and  another 
substituted,  by  which  it  is  enacted  that  no  person  shall  be  employed  underground  in 
rfny  metalliferous  mine  for  more  than  eight  \)  urs  in  every  twenty-four  hours,  and  this 
is  the  provision  which  gives  rise  to  the  clolr..  for  disallowance,  it  being  urged  that  the 
limitation  of  employment  to  eight  hour?  per  day,  ia  materially  interfering  with  and 
injuriously  affecting,  the  mining  business  in  British  Columbia,  and  that  the  Act  is 
unconstitutionp.l  for  a  number  of  reasons  stated  in  the  petition. 

The  undersigned  has  attentively  considered  these  grounds,  but  he  Is  of  opinion 
that  none  of  tin;  leasona  urged  affect  the  validity  of  the  Act.  It  is  quite  true  that 
there  are  several  decisions  of  State  or  United  States  courts  holding  similar  legislation 
unconstitutional,  but  these  decisions  have  proceeded  upon  reasons  which  do  not  applj* 
at  all  to  the  constitutional  system  of  Canada.  The  undersigned  considers  that  it  was 
competent  for  the  provincial  legislature  to  limit  the  number  of  hours  work  to  be 
allowed  in  mines  within  the  province,  as  a  matter  of  property  and  civil  rights,  or  of 
merely  local  or  private  nature,  or  as  coming  within  some  one  of  the  other  enumera- 
tions of  provincial  authority. 

As  in  the  case,  therefore,  of  the  Act  previously  referred  to,  the  remedy  is  also  in 
the  hands  of  the  pravinciiil  authorities,  and  the  petitioners  must,  in  tho  opinion  of 
the  vTidersisfnea,  be  left  to  their  application  before  that  body. 

The  uni?er3i>/ned  therefore  recommends  that  neither  of  these  Acts  be  disallowed; 
that  a  copy  r.f  thit!  report,  if  approved,  bo  transmitted  to  the  Lieutenant  Governor 
of  tho  provirjo  for  the  information  of  his  government,  and  to  the  solicitors  of  tho 
petitioners  for  their  information. 

Respectfully    submitted, 

DAVID    MILLS, 

Minister    of   Justice. 

(Approved  2k  April,  1900) 

Department  of  Justice,  Oitawa,  April  12,  1900. 

To  His  Excellency  the  Governor  Oeneral  in   Council: 

Tho  undersigned  referring  to  his  report  of  14th  November,  1899,  approved  by  Your 
Excellency  on  14th  December,  1899,  upon  the  str.tutcs  of  the  legislative  assembly  of  the 
province  of  British  Columbia,  passed  in  the  year  1899,  has  the  honour  to  state  that  in 
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the  said  report  lie  called  attention  to  the  following  statute  as  affecting  Japanese  or 

their  rights  to  employment  in  British  Columbia,  viz.: — 
Chapter  39.      'An  Act  respecting  Liquor  Licenses." 

"An  Act  to  grant  a  subsidy  to  a  railway  from  Midway  to  Penticton." 

"An  Act  to  amend  the  Coal  Mines  Regulation  Act." 

"An  Act  to  incorporate  the  Ashcroft  Water,  Electric  and  Improve- 


"An  Act  to  incorporate  the  Atlin  Short  Line  Railway  and  Naviga- 

"An  Act  to  incorporate  the  Atlin  Southern  Railway  Company." 
"An  Act   to  incorporate  the  Big  Bend   Transportation   Company, 

"An  Act  to  incorporate  the  Kamloops  and  Atlin  Railway  Company." 

"An  Act  to  amend  the  Kitimaat  Railway  Act,  1898." 

"An  Act  to  amend  the  Kootenay  and  North-wost  Railway  Company's 

"An  Act  to  amend  the  North  Star  and  Arrow  Lake  Railway  Act, 

"An  Act  to  incorporate  the  Pine  Creek  Flume  Company,  Limited." 
"An  Act  to  incorporate  the  South  Kootenay  Railway  Company,"  and 
"An  Act  to  incorporate  the  Vancouver,  Northern  and  Yukon  Railway 


Chapter  44. 

Chapter  46. 

Chapter  78. 
ment  Company." 

Chapter  79. 
tion  Company." 

Chapter  80. 

Chapter  SI. 
Limited." 

Chapter  83. 

Chapter  84. 

Cliapter  85. 

Act,  ises." 

Chapter  86. 
1898." 

Chapter  87. 

Chapter  88. 

Chapter  89. 
Company." 

The  undersigned,  for  reasons  stated  or  referred  to  in  tlie  said  report,  considered 
it  undesirable  that  the  provisions  affecting  Japanese  contained  in  these  Acts  should 
remain  in  operation,  and  has  recommended  that  the  British  Columbia  government 
should  be  asked  to  consider  and  state  wliether  these  clauses  would  be  repealed  within 
the  time  limited  for  disallowance.  A  copy  of  this  report  as  approve<l,  was  duly  trans- 
mitted to  the  Lieutenant  Governor  of  British  Columbia,  but  no  assurance  has  been 
received  that  any  amendment  will  be  made  to  any  of  these  statutes.  The  legislature 
has  also  been  dissolved,  and  as  the  time  for  disallowance  will  expire  within  a  few 
days  it  becomes  necessary  for  Your  Excellency  to  take  further  action,  unless  these 
enactments  are  to  remain. 

As  in  the  case  of  ihe  legislation  of  British  Columbia  for  the  year  1898,  which 
was  found  objectionable  upon  the  same  ground,  there  are  two  olassos  of  statutes  now 
in  question. 

Chapter  30.     "An   Act   respecting   Liquor   Licenses." 

Chapter  44.  "An  Act  to  grant  a  subsidy  to  a  railway  from  Midway  to  Penticton," 
and 

Chapter  46.  "An  Act  to  amend  the  Coal  Mines  Regulation  Act,"  are  Acts  of  more 
or  less  general  operation,  not  dealing  specially  with  private  interests,  and  may  bo  dis- 
allowed without  inconvenience.  The  other  statutes  above  mentioned,  however,  are  Acts  of 
incorporation  of  private  companies,  or  Acta  in  amendment  of  such  incorporat- 
ing Acts.  The  section  affecting  Japanese  has  apparently  been  introduced  into  these 
Acts  not  at  the  instance  of  the  companies,  but  in  pursuance  of  the  policy  of  the  pro- 
vincial government,  and  in  these  circumstances  the  imdersigned  considers  it  would  be 
unjust  and  perhaps  productive  of  great  hardship,  if  t\  e  charters  of  these  companies  or 
tlie  Acts  upon  which  their  powers  depend,  were  disallowed.  The  reasons  which  on  a 
previous  occasion  operated  to  save  the  Private  Acts  from  disallowanco,  may  similarly 
again  avail.  The  undersigned  reaches  this  conclusion  the  more  readily  because  he  is 
of  opinion  that  the  provisions  in  question  are  uitrn  vires  of  the  provincial  legislature, 
as  affecting  aliens. 

Inasmuch,  however,  as  certain  statutes  of  British  Columbia  were  disallowed  in 
1890  on  account  of  provisions,  attempting  to  render  illegal  the  employment  of  Japanese, 
and  as  certain  other  statutes  will,  if  this  report  be  approved,  soon  be  disallowed  for 
the  same  ronson,  the  undersigned  considers  that  by  the  time  of  another  session  of  the 
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Icprislature  it  will  be  safe  to  hold  that  the  views  of  Her  Majesty's  government  ami  of 
this  government  with  regard  to  anti-Japanese  legislation,  are  generally  and  sufficiently 
understood  in  British  Columbia,  and,  therefore,  it  mny  well  be  considered,  in  case  of 
this  objectionable  section  appearing  in  future  Acts  of  incorporation  or  Acts  aflfecting 
})rivate  companies,  that  these  companies'  Acts  ought  not  to  have  exceptional  treatment. 
The  applicants  may  be  held  to  have  obtained  the  legislation  at  their  own  risk,  and  per- 
sons dealing  with  corporations  incorporated  by  charters  attempting  to  impose  disabili- 
ties upon  aliens  may  also  be  held  to  have  acted  with  notice  of  the  views  entertained 
by  Your  Excellency's  government,  and  of-  the  action  which  would  probably  be  taken 
with  respect  to  such  measures. 

For  these  reasons,  and  the  reasons  stated  in  previous  correspondence  and  reports, 
the  undersigned  recommends  the  disallowance  of  the  said  chapters  39,  44  and  46,  and 
that  the  other  chapters  above  mentioned  be  left  to  their  operation. 

The  undersigned  in  the  same  report  referred  to  chapter  50,  "  An  Act  to  amend 
the  Placer  Mining  Act." 

That  Act  has  also  been  the  subject  of  a  special  report  of  the  undersigned,  dated 
12th  January,  1900,  approved  by  Your  Excellency  on  10th  February. 

By  the  last  mentioned  report  the  undersigned  set  out  the  reasons  on  account  of 
which  he  considered  that  the  statute  was  ultra  vires,  and  ought  to  be  disallowed.  This 
report,  in  pursuance  of  the  recommendation  of  the  undersigned,  has  been  communi- 
cated to  the  provincial  authorities,  and  there  has  just  been  referred  to  the  undersigned 
a  despatch  of  the  Lieutenant  Governor  of  British  Columbia,  dated  7th  instant,  trans- 
mitting copy  of  an  approved  minute  of  the  Executive  Council  of  tiie  province,  dated 
6th  instant,  adopting  the  report  of  the  Provincial  Attorney  General  upon  the  communi- 
cation of  Your  Excellency's  government.  The  Attorney  General  states  in  his  report 
that  he  differs  from  the  view  of  the  undersigned  as  to  the  authority  of  the  legislature 
to  pass  the  statute  in  question,  both  so  far  as  aliens  are  concerned  and  as  to  incorporated 
companies.  He  states,  however,  that  at  the  recent  session  of  the  legislative  assembly 
it  was  practically  the  unanimous  opinion  of  the  members  that  it  was  advisable  to  repeal 
the  Placer  Mining  Amendment  Act,  1899,  that  the  present  government  of  the  province 
has  announced  as  part  of  its  policy  an  intention  to  introduce  a  measure  to  repeal  the 
said  statute,  and  that  it  is  altogether  probable  that  the  statute  will  bo  repealed,  no 
matter  who  may  constitute  the  government  when  the  next  session  of  the  legislative 
assembly  takes  place.  The  Attorney  General  suggests,  however,  the  expediency  of 
allowing  the  statute  to  remain  in  force  to  afford  an  opportunity  for  a  legal  question  to 
bo  submitted  to  the  court,  and  he  concludes  by  stating  that  it  is  quite  impossible  for 
the  government  to  give  any  assurance  that  the  Act  will  be  repealed  in  time  to  obviate 
the  necessity  of  the  question  of  disallowance  being  decided  by  the  Dominion  govern- 
ment. 

As  the  Act  is  in  the  opinion  of  the  undersigned  clearly  in  excess  of  provincial 
authority  and  ought  not  to  remain  in  operation,  and  as  the  reply  of  the  government 
of  British  Columbia  cannot  be  regarded  as  a  satisfactory  assurance  that  the  Act  will 
be  repeak-d,  the  undersigned  considers  that,  for  the  reasons  stated  above  and  in  his 
previous  report,  the  said  chapter  50  ought  to  be  disallowed,  and  he  recommends  accord- 
ingly. 

The  undersigned  further  recommends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  British  Columbia,  for  the  information  of 
his  government. 

Respectfully  submitted, 

DAVID  MILLS. 

Minister  of  Justice. 

Chapters  39,  U  and  ^6  were  accordinylij  disallov.'ed  on  the  2Itth  April,  1900. 
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63id  VICTORIA,  1900 

1st  Sbssion — 9th  Legislature 
(Approved  9  October.  1900) 
Department  of  Justice,  Ottawa,  20th  September,  1900. 
To  Hi*  Excellency  the  Oovemor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  copies  of  the  following  despatches 
from  His  Imperial  Majesty's  Japanese  Consul  to  Your  Excellency,  viz.: — 

(1)  Despatch,  dated  15th  February,  1900,  referring  to  an  Act  passed  by  the 
British  Columbia  legislature.  No.  59,  entitled  "An  Act  to  amend  the  Tramway 
Incorporations  Act." 

(2)  Despatch,  dated  1st  September,  1900,  calling  attention  to  four  Acts,  (1) 
Liquor  License;  (2)  Vancouver  Incorporation  Amendment;  (3)  Labour  Regula- 
tions, and  (4)  Immigration. 

(3)  Despatch,  dated  Ist  September,  1900,  calling  attention  to  Acts  Nos.  5,  19,  42 

and  46.  ,  .     ,        .  ,      * 

(4)  Despatch,  dated  5th  September,  1900,  calling  attention  to  his  despatch  of 
September  1,  1900,  which  referred  to  Acts  Nos.  5,  19,  42  and  46,  and  inclosing  copy  of 
a  communication,  dated  4th  September,  1900,  received  by  hira  from  the  Attorney 
General  of  British  Columbia. 

These  have  been  referred  to  the  undersigned  by  Your  Excellency  in  Council,  and 
he  recommends  that  copies  of  the  same  be  transmitted  to  the  Lieutenant  Governor  of 
British  Columbia  for  the  report  of  hiS  government  upon  the  objections  urged  by  the 
Japanese  Consul  to  the  legislation  in  question. 

Eespectfully  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 
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Japanese  Consul  for  Canada  to  the  Governor  Oeneral 

Vancouver,  B.C.,  16th  February,  1900 

Your  Excellency,— In  the  name  of  His  Imperial  Japanese  Majesty's  government, 
I  have  the  honour  of  calling  your  attention  to  the  fact  that  in  the  legislative  assembly 
of  British  Columbia  are  introduced  a  Bill  entitled  "  An  Act  to  amend  the  Tramway 
Incorporation  Act "  and  various  private  Bills,  all  of  which  contain  sections  prohibiting 
the  employment  of  Japanese  in  works  authorized  by  such  Acts.  As  will  be  observed 
in  the  copy  herewith  inclosed  the  wording  of  the  Bill  first  named  is  exactly  the  same 
as  that  of  the  Act  bearing  the  same  name  that  was  disallowed  by  Your  Excellency's 
government  on  5th  June  last  year. 

In  another  Bill  entitled  "  An  Act  to  amend  the  Coal  Mines  Regulation  Act," 
introduced  by  Hon.  the  President  of  the  Council,  Your  Excellency  will  observe  that 
an  laducational  test  has  seemingly  been  set  up  in  the  section  three  of  the  Bill  for  any 
person  to  be  employed  underground  in  coal  mines.  But  it  is  openly  declared  on  the 
floor  by  the  honourable  member  of  the  provincial  government  that  "  there  was  no  use 
disguising  the  fact  thai  the  Bill  aimed  at  the  exclusion  of  one  certain  class— the 
Orientals,"  the  last  word  evidently  including  Japanese.  It  is  clearly  elucidated  by 
some  members  (especially  Mr.  A.  E.  McPhilUps  and  Colonel  Baker)  that  the  proposer 
of  the  Bill  intended  to  do  indirectly  what  was  vetoed  directly  by  the  highest  court  of 
appeal.  Your  Excellency  will  see  full  account  of  the  debate  on  this  Bill  in  the  copies 
of  the  press  herewith  inclosed.  Two  sample  copies  of  the  Private  Bills  are  also 
inclosed. 
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And,  urging  the  same  objections  to  those  Bills  as  I  had  the  honour  of  urging 
against  legislation  of  the  same  nature  passed  at  the  last  session,  I  most  respectfully 
request  you  to  extend  to  the  present  instance  the  same  enlightened  and  vigorous  policy 
that  was  pursued  in  regard  to  the  legislation  of  late  years,  and  that  if  those  Bills 
should  be  passed  here.  Your  Excellency  will  give  that  legislation  such  consideration 
as  will  lead  to  the  disallowance  of  the  same. 

I  avail  myself  of  this  occasion  to  renew  to  Your  Excellency  the  assurance  of  my 
highest  consideration.  ,/     -r, 

S.    SHIMIZU, 
Hit    Imperiat   Japanese   Mai'My's    Consul. 

t  Enclosures. 

Copy  of  the  Bill  No,  15. 

Copy  of  the  Bill  No.  14. 

*  Sample  copies  of  private  Bills. 

Vancouver  World,  Ist  and  2nd  February. 

Vancouver  News  Advertizer,  2nd  and  3rd  February. 

Victoria  Colonist,  13th  and  14th  February. 
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Imperial  Japanese  Consul  to  the  Oovemor  Oeneral 

Vancouver    B.C.,    Ist    September,   1900. 


Your  Excellency's  attention  is  respectfully  called  to  the  Acts  respecting,  first, 
liquor  licenses;  second,  Vancouver  Incorporation  amendment;  third,  labour  regula- 
tion; fourth,  immigration,  all  of  which  passed  legislature  of  British  Columbia  and 
assent  just  given  by  Lieutenant  Governor  of  that  province,  the  two  bills  last  named, 
directed  mainly  against  Japanese,  while  the  rest  affect  interests  of  Japanese  residents 
more  or  less  injuriously.  In  the  name  of  Imperial  Japanese  government  may  I 
respectfully  request  Your  Excellency's  best  consideration  in  the  matter.    Am  writing. 

S.    SHIMIZU, 

Imperial   Japanese   Consul. 


:| 


Imperial  Japanese  Consul,  Vancouver,  B.C.,  io  Governor  Oeneral 

His  Imperial  Japanese  Majesty's  Consulate  for  Canada, 

"Vanoouver,  B.C.,  1st  September,  1900. 

Your  Exoellenoy, — In  the  name  of  His  Imperial  Japanese  Majesty's  government, 
I  have  the  honour  of  calling  your  attention  to  the  following  bills  that  were  passed  by 
the  legislative  assembly  of  British  Columbia,  and  to  which  assent  was  given  yesterday 
by  His  Honour  the  Lieutenant  Oovemor  of  the  province,  namely: — 

(1)  Bill  No.  42,  an  Act  relating  to  the  employment  on  works  carried  on  under 
franchises  granted  by  private  Acts. 

The  provision  embodied  in  the  section  4  of  this  Bill  will  wholly  deprive  those 
Japanese  residents  in  this  province,  who  are  unable  to  read  in  any  language  of  Europe, 
of  the  opportunity  of  employment  on  works  specified  in  the  section.  It  will  be  readily 
seen  that  the  regulation  is  not  intended  as  an  educational  tost,  first,  because   an 

t  All  the  incloBurea  of  which  only  one  copy  of  each  was  received  have  been  forwarded  l.o  the 
Colonial  Office. 

•  Copies  Inclosed  of  Bill  No.  17,  Act  to  Incorporate  the  Lake  and  Atlln  Railway  and  Navl- 
Katlon  Company. 

Bill  No  ,  Act  to  Incorporate  the  North  Kootenay  Water  Power  and  Light  Company, 
Limited. 
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exception  is  made  to  be  exempt  from  tlie  reading  test  for  certain  class,  as  provided  in 
the  section  3,  and  secondly,  because  t!ae  Japanese  language  is  not  admitted  for  the 
test,  in  spite  of  the  fact  that  Japanese  may  be  educated  to  the  highest  degree  in  their 
own  tongue. 

Nor  is  it  a  test  of  the  vernaculur  language  of  this  province,  because  other 
European  languages  than  the  English  fire  admitted  for  the  test.  But  judging  from  the 
debates  on  the  floor,  as  reported  in  the  press,  this  Bill  is  obviously  and  solely  directed 
against  Asiatics,  including  Japanese.  Some  clippir  ;s  from  the  local  press  containing 
reports  of  the  debates  on  this  Bill  are  herewith  inclosed  for  your  information. 

(2)  Bill  No.  46,  An  Act  to  regulate  immigration  into  British  Columbia. 

It  is  scarcely  necessary  to  point  out  that  the  object  of  this  Bill  is  to  prohibit 
immigration  of  Japanese  into  this  province,  as  Chinese  are  made  to  be  exempted  from 
the  application  of  this  Act. 

My  objections  as  sitated  in  the  foregoing  paragraph  will  apply  to  this  instance 
with  even  stronger  force.  Should  this  Bill  come  into  force,  not  merely  immigration 
of  labourers,  but  movement  of  Japanese  merchants  and  travellers  will  also  be  injuri- 
ously interfered  with. 

Your  Excellency  is  no  doubt  aware  that  the  Imperial  government  which  I  have 
the  honour  to  represent,  entirely  forbade  emigration  of  Japanese  labourers  into 
Canada  for  the  present.  And  it  ivill  continue  to  do  so  as  long  as  it  ia  deemed 
advisable.  Under  the  circumstanceii,  I  fail  to  see  the  reason  why  the  government  of 
this  province  should  paae  such  a  legislation. 

Some  clippings  from  the  local  press  containing  reports  of  the  debates  on  this 
Bill  are  also  inclosed. 

May  I  trust  that  this  Bill  will  oe  disallowed  before  it  shall  come  into  force  on  the 
Ist  day  of  January  next? 

(3)  Bill  No.  19,  An  Act  to  revise  and  consolidate  the  Vancouver  Incorporation 
Aet. 

The  section  7  of  this  Bill  deprives  the  Japanese  residents  in  the  city  of  Vancouver 
of  the  franchise  of  voting  in  any  municipal  election. 

For  your  information  I  may  state  that  there  are  many  Japanese  residents  in 
this  city,  merchants  of  good  standing,  missionaries,  myself  and  others,  who  would  thus 
be  deprived  of  the  privileges  at  ])re8ent  enjoyed. 

This  enactment,  therefore,  cannot  but  be  considered  as  an  unfriendly  action.  In 
addition  I  beg  to  remind  you  that  the  annual  municipal  electio"  of  the  city  is  to  be 
held  in  January. 

(4)  Bill  No.  5,  An  Act  respecting  liquor  licenses. 

In  section  2  of  this  Bill  "Mongolians"  are  excluded  from  the  expression  "liouse- 
holder*'  and  "inhabitant."  The  consequences  of  these  provisions  will  be  seen  in  the 
sections  22,  28  and  44  of  the  Bill.  The  Hon.  the  Attorney  General  of"  the  province, 
who  introduced  the  Bill,  and  by  whose  motion  the  word  "Mongolians"  was  substituted 
for  the  original  words  "Chinese  and  Japanese,"  has  seemingly  evaded  to  answer  my 
inquiry,  officially  made  in  writing,  as  to  whether  the  word  in  question  is  meant  to 
include  Japanese.  But  some  of  his  colleagues  in  the  cabinet  answered  me  in  the  affirma- 
tive in  his  presence.  Here  I  beg  to  add  that,  though  I  was  informed  by  a  proper 
authority  of  the  provincial  government  that  this  Bill,  together  with  the  others  passed, 
received  assent  of  the  Lieutenant  Governor  of  the  province,  it  does  not  appear  in  the 
list  of  Acts,  to  which  assent  was  given,  that  is  published  in  the  Provincial  Parliamen- 
tary paper.  Now,  urging  the  name  objections  to  these  Bills  as  T  had  the  honour  of 
urging  against  legislation  of  similar  nature  passed  at  the  late  sessions,  I  would  most 
respectfully  request  Your  Excellency  to  extend  to  the  present  instance  the  same  en- 
lightened and  vigorous  policy,  that  was  pursued  by  your  government  in  regard  to  the 
legislation  of  late  years,  and  to  give  that  legislation  such  consideration  as  will  lead  to 
the  prompt  disallowance  of  the  same. 
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I  avail  myself  of  this  opportunity  to  rentw  to  Your  Excellency  the  assurance  of 
my  highest  consideration. 

S.    SHIMIZU. 
His   Imperial   Japanese    Majesty's    Consul, 


Imperial  Japanese  Consul  to  the  Oovernor  General. 

His  Imperul  Japanese  Majesty's  Consulate  for  Canada, 

Vancxjuver,  B.C.,  5th  September,  1900. 

YouB  Excellency, — With  reference  to  my  representation,  dated  the  Ist  instant, 
in  regard  to  certain  legislation  of  British  Columbia,  I  have  the  honour  to  inform  you 
that  yesterday  I  have  received  an  answer  from  the  Attorney  Oeneril  of  the  province, 
regarding  certain  word  of  the  Liquor  License  Act,  copy  of  which  is  herewith  inclosed. 
I  beg  also  to  state  that  I  have  found  that  to  that  Act,  assent  was  given  by  the  Lieu- 
tenant Governor  on  10th  August  last. 

I  have,  &c., 

S.    SHIMIZU, 
Uia    Imperial   Japanese    Majesty's    Consul. 


Victoria,    B.C.,    4th    September,    1900. 


S.  Shimizu,  Japanese  Consul, 

Vancouver. 


I  must  beg  most  respectfully  to  decline  to  express  an  opinion  regarding  the  inten- 
tion that  resulted  in  introduction  of  word  "Mongolians"  into  Liquor  License  Act, 
1900,  or  as  to  construction  to  be  placed  thereon. 

D.    M   EBERTS, 

Attorney    Oeneral. 
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The  Secretary  of  State  for  the  Colonies  to  the  Oovernor  Oeneral. 

Downing    Street,   6th    October,    1900.    ^ 

My  Lord, — With  reference  to  my  despatch,  No.  186  of  5th  July,  and  to  previous 
correspondence  as  to  the  position  of  Japanese  subjects  in  British  Columbia,  I  have  the 
honour  to  transmit  you,  for  communication  to  your  ministers,  copies  of  a  despatch 
from  Her  Majesty's  Charge  d'AflEaires  at  Tokio  and  of  a  note  from  the  Japanese  Min- 
ister at  this  court  on  the  subject. 

2.  Your  ministers  will  observe  that  the  Japanese  Minister  protests  against  certain 
Acts  discriminating  unfavourably  against  Japanese  subjects,  which  have  recently  been 
passed  by  the  legislature  of  British  Columbia,  and  I  have  no  doubt  that  this  protest 
will  receive  j^ttentive  consideration  of  your  government. 

3.  The  action  of  the  Japanese  government  in  prohibiting  the  emigration  of  Japa- 
nese subjects  to  British  Oolumbia,  in  view  of  the  state  of  local  feeling  there,  appears 
to  Her  Majesty's  govcsmment  to  show  t'tieir  desire  to  deal  with  this  question  in  a  friendly 
spirit,  and  to  obviate  as  far  as  possible  the  need  for  such. 

4.  I  shall  be  glad  to  be  furnished  with  copies  of  the  Acts  referred  to  in  the  Japa- 
nese Minister's  note,  and  of  any  similar  provincial  legislation  passed  since  1898,  with 
any  observations  which  your  ministers  may  wish  to  offer  on  thom. 

I  have,  &c., 

J.   CHAMBERLAIN. 


590 


BRITISH  COLUMBIA 


Mr.  J.  B.  Whitehead  to  the  Marquess  of  Salisbury.         t--^-  ■' 

ToKio,   12th   August,    1900. 

My  Lord, — Having  noticed  in  the  local  newspaptsrs  a  statement  to  the  eflFect  that 
in  view  of  a  racial  prejudice  against  the  entry  of  Japanese  labourers  into  the  United 
States  and  British  Columbia,  the  Japanese  Foreign  Office  had  on  the  2nd  instant 
ordered  the  Governors  of  the  provinces  to  prohibit  emigration  to  those  two  countries, 
I  took  an  opportunity  of  asking  Viscount  Aoki  whether  this  were  the  case. 

His  Excellency  confirmed  the  report  and  .said  that  he  had  issued  this  prohibition 
because,  although  the  action  of  the  Dominion  government  had  been  most  friendly  in 
the  matter,  he  had  become  convinced  that  popular  feeling  in  British  Columbia  was  so 
strongly  against  Japanese  emigration  that  it  would  be  a  wise  precaution,  in  order  to 
avoid  disagreeable  incidents,  to  suspend  emigration  to  that  colony  for  a  time. 

I  have,  &c., 

J.   B.   WHITEHEAD. 
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The  Japanese  Ambassador  to  the  Marquess  of  Salisbury. 

Japanese  Legation,   18th   September,   1900. 

Monsieur  le  Marquess, — The  Japanese  Consul  at  Vancouver  has  reported  to  my 
government  that  the  legislative  assembly  of  British  Columbia  had  recently  passed 
four  Bills  which  provide  discriminating  treatment  against  Japanese  subjects.  On 
the  Slst  of  August  last  the  Bills  in  question  have  received  the  approval  of  the  Lieuten- 
ant Governor  of  British  Columbia,  and  they  are  now  waiting  the  assent  of  the  Governor 
General  of  Canada. 

The  Bills  referred  to  are,  first,  the  Liquor  License  Act,  by  which  the  Japanese 
undergo  the  discriminating  treatment  under  the  name  of  Mongolians;  second,  the 
Immigration  Regulation  Act,  and  the  Labour  Regulation  Acts,  in  both  of  which  the 
knowledge  of  the  European  language  is  made  a  necessary  qualification  of  the  immi- 
grants and  of  the  labourers;  and  third,  the  Amended  Vancouver  Incorporation  Act, 
which  exclude  Japanese  from  enjoyment  of  various  franchises. 

Although  the  details  of  the  Bills  are  not  before  me,  the  Consul's  rejwrts  are 
enough  to  show  that  they  were  all  formulated  with  the  object  of  depriving  Japanese 
emigrants  from  every  facility  and  enjoyment  of  equal  treatment.  The  Japanese 
Consul  at  Vancouver  from  the  time  when  the  Bills  were  first  presented  in  the  legisla- 
tive assembly,  ^as  not  failed  to  lodge  the  protest  against  the  legislation  so  unfair 
towards  the  Japanese.  His  efForts,  however,  have  not  been  successful  and  the  Bills 
are  now  about  to  become  laws. 

The  Imperial  government  being  deeply  sensible  of  the  solicitous  attention  paid 
by  Her  Majes'/'s  government,  confidently  believe  that  the  legislation  so  unfriendly 
to  Japan  would  not  be  sanctioned  by  the  Governor  General  of  Canada.  And  yet 
this  renewed  action  on  the  part  of  British  Columbia  compels  my  government  to 
instruct  me  to  approach  Your  Lordship  in  a  friendly  spirit,  with  the  view  of  asking 
Her  Majesty's  government  to  extend  their  enlightened  policy,  constantly  shown  by 
them  towards  Japan,  to  the  present  instance  by  inducing  the  Governor  General  of 
Canada  to  refrain  from  giving  his  assent  to  the  Bills  in  question.  Arguments  against 
these  imfair  legislations  have  repeatedly  been  communicated  to  Your  Lordship  by 
my  predecessor  Mr-  Kato  on  similar  occasions.  Therefore  I  do  not  here  reiterate  the 
reasons  which  may  be  said  against  those  Bills,  the  Bills  that  only  tend,  it  is  feared, 
to  impair  the  friendly  relations  now  happily  existing  between  Great  Britain  and 
Japan. 

I  have  now  the  honour  to  ask  Your  Lordship's  good  offices  so  that  Her  Majesty's 
government  will  exercise  their  influence  in  order  that  the  aforesaid  Bills  may  not  be 
allowed  to  take  effect  of  laws. 

I  have,  &c., 

HAYASHI. 
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Department  of  JusTrcE,  Ottawa,  27th  December,  1900. 
To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  a  statute  of  the  legis- 
lative assembly  of  British  Columbia,  passed  in  the  64th  year  of  Hor  Majesty's  reign 
(1900),  and  received  by  the  Secretary  of  State  for  Canada  on  I7th  September,  being 
chapter  1,  intituled  "An  Act  relating  to  Extra-Provincial  Investment  and  Loan 
Societies." 

By  this  chapter  the  expression  "extra-provincial  investment  and  loan  society" 
is  defined  to  mean  "any  society  duly  incorporated  for  the  purpose  of  raising  moneys 
by  periodical  subscriptions  from,  and  loaning  the  same  to  the  several  members  only 
of  the  society,  in  shares  of  a  par  value  of  not  less  than  one  hundred  dollars,  nor  exceed- 
ing five  hundred  dollars  each,  other  than  a  society  incorporated  for  the  like  purpose 
imder  the  laws  of  the  province  of  British  Columbia." 

Section  3  authorizes  such  society,  when  empowered  by  its  charter  and  regulations, 
to  extend  its  operations  to  British  Columbia,  to  obtain  a  license  from  the  local  authori- 
ties authorizing  it  to  carry  on  such  business  within  the  province,  upon  compliance 
with  the  provisions  of  this  Act  and  upon  payment  of  a  fee  of  two  hundred  and  fifty 
dollars.  There  are  subsequent  provisions  regulating  the  application  for  license  and  the 
evidence  to  be  adduced  in  support  of  it,  also  the  form  of  license  and  a  statement 
of  the  powers  conferred  by  this  Act  upon  such  licensed  societies.  The  effect  of  all  these 
provisions  appears  to  leave  it  optional  to  a  company,  otherwise  duly  authorized  to  carry 
on  a  loan  and  investment  business  in  British  Columbia,  to  apply  for  and  obtain  a 
license  under  the  Act.  There  is  no  requirement  that  such  a  company  shall  take  out 
a  license  as  a  condition  to  its  carrying  on  business  within  the  province.  Sections  12, 
13  and  14  provide  that  every  society  licensed  under  the  Act  shall  deposit  its  mortgages 
and  securities  with  the  provincial  minister  of  finance,  or,  in  the  event  of  these  securi- 
ties not  being  equal  in  value  to  the  sum  of  $25,000  that  such  society  shall  deposit  cash 
or  satisfactory  securities  for  that  sum;  that  interest,  dividends,  &c.,  upon  the  securi- 
ties deposited  with  the  Minister  of  Finance  may  be  collected  and  retained  by  tho 
society  so  long  as  it  shall  remain  solvent  and  faithfully  comply  with  the  provisions  of 
the  Act,  and  perform  the  contracts  entered  into  by  it  with  the  province;  t'  t  the 
provisions  of  any  Act  for  the  time  being  in  force  in  the  province  relating  to  the  wind- 
ing-up of  companies  shall  apply  to  societies  licensed  under  the  Act,  and  that  upon  the 
appointment  of  a  liquidator  of  any  such  society  under  any  such  Act,  the  securities 
deposited  with  the  Minister  of  Finance  shall  be  immediately  handed  over  to  the  liqui- 
dator for  the  benefit  of  the  creditors  and  members  of  the  society  within  the  province, 
to  be  realized  and  distributed  amongst  them  in  accordance  with  the  laws  of  the  pro- 
vince. Section  15  enacts  that  "any  agent,  employee,  oflScer,  director  or  other  person 
whomsoever,  offering  for  sale  or  attempting  to  negotiate  the  sale  of  any  stock  of  any 
unlicensed  extra-provincial  investment  and  loan  society  shall,  upon  summary  convic- 
tion, before  a  justice  of  the  peace  or  stipendiary  or  police  magistrate,  be  liable  to  a 
penalty  of  five  hundred  dollars  for  every  such  offence,  the  same  to  be  carried  to  the 
account  of  the  consolidated  revenue  of  the  province." 

Having  regard  to  the  definition  of  the  term  "extra-provincial  investment  and  loan 
society"  above  quoted,  it  seems  clear  that  the  offering  for  sale  or  attempting  to  nego- 
tiate the  sale  of  the  stock  of  such  society  is  practically  the  only  means  by  which  the 
proper  objects  of  the  society  can  be  advantageously  or  effectively  carried  out,  and, 
therefore,  the  imposition  of  a  penalty  of  five  hundred  dollars  for  each  case  of  so  doing, 
would  make  it  impracticable  for  any  such  society,  while  imlicensed,  to  carry  on  its 
business  within  the  province.  The  authority  of  a  provincial  legislature  in  respect  of 
the  incorporation  of  companies  is  expressly  limited  to  provincial  objects,  and  it  is 
clear  that  parliament  alone  can  authorize  and  define  the  powers  of  companies  with 
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larger  purposes.  The  regulation  of  trade  and  commerce  extends  at  least  to  matters  of 
interprovincial  concern,  and  in  the  execution  of  this  power  and  other  powers  arising 
under  section  91  of  tlie  British  North  America  Act,  it  (has  long  been  the  practice  of 
parliament  and  the  policy  of  the  Dominion  government,  to  incorporate  companies  vritli 
power  to  do  business  within  the  scope  of  their  charters  throughout  the  Dominion,  or 
in  two  or  more  of  the  provinces.  Powers  which  include  authority  to  transact  business 
such  as  is  mentioned  in  the  interpretation  clause  of  the  statute  now  in  question  have 
been  granted  or  may  be  conferred  by  or  with  the  sanction  of  parliament,  and  it  appears 
to  the  undersigned  that  for  a  province  to  impose  a  jienalty  upon  the  officers  or  agents 
of  such  companies,  for  no  reason  other  than  the  execution  of  the  powers  vested  in  them 
by  parliament,  cannot  be  regarded  otherwise  than  as  an  interference  with  the  jurisdic- 
tion of  parliament  and  the  established  policy  of  Your  Excellency's  government. 

It  is  very  likely  triie  that  a  provincial  legislature  has  authority  to  tax  Dominion 
corporations  and  to  raise  such  taxes  by  means  of  license  fees.  This  statute  might 
possibly  be  supported  as  a  taxing  Act  under  one  or  other  of  these  powers,  were  it  not 
that  it  attempts  to  compel  extra-provincial  societies  of  the  character  described,  to  pro- 
cure licenses  under  the  Act,  and  thereupon  to  make  these  societies  subject  to  the  pro- 
visions of  sections  12,  13,  and  14  above  referred  to,  which  impose  obligations  and  lia- 
bilities upon  the  societies  which  presumably  would  not  be  authorized  or  provided  for 
by  their  constituting  Acts.  There  is  a  suggestion  also  that  the  business  of  the  com- 
pany is  to  depend  upon  its  solvency,  and  that  its  business  may  be  stopped  and  its 
property  dealt  with  by  the  local  authorities  in  the  event  of  insolvency.  These  pro- 
visions cannot  be  upheld  under  any  authority  vested  in  the  province  to  tax  or  raise 
revenue  by  means  of  licenses,  and  they  are,  in  the  opinion  ■•(  the  undersigned,  ultra 
vires  as  affecting  the  regulation  of  trade  and  commerce,  bankrtiptcy  or  insolvency,  or 
other  matters  within  the  exclusive  control  of  parliament.  The  undersigned  considers, 
therefore,  that  sections  12  to  15,  inclusive,  should  be  repealed  or  at  least  that  the  Act 
should  be  so  amended  as  to  declare  that  these  sections  do  not  apply  to  companies 
incorporated  by  or  under  the  authority  of  parliament,  and  he  recommends  that  a  copy 
of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  British 
Columbia  with  a  request  that  he  cause  Your  Excellency's  government  to  be  informed 
as  soon  as  convenient  whether  the  suggested  amendment  will  be  made  within  the  time 
limited  for  disallowance. 

Humbly  submitted, 

DAVID    MILLS, 

Minister    of   Justice. 


From  the  Japanese  Consulate  for  Canada  at  British  Columbia  to  the  Oovernor  General. 

Vanoouver,  B.C.,  3rd  January,  1901. 

Your  Excellency, — With  reference  to  my  representation  dated  the  Ist  Septem- 
ber last,  in  regard  to  certain  legislation  of  British  Columbia,  I  have  the  honour  to 
inform  Your  Excellency  that  by  the  government  of  British  Columbia  regulations  to 
carry  out  the  provisions  of  the  Immigration  Act,  1900,  referred  to  in  my  previous 
representation,  have  been  promulgated  and  immigration  officers  appointed.  I  beg  to 
inclose  herewith  some  clippings  from  a  local  newspaper  containing  copy  of  the  regula- 
tions referred  to,  and  would  respectfully  suggest  that  the  sooner  proper  steps  be  taken 
by  your  government  on  this  matter,  the  better  it  would  be  for  all  concerned. 

I  avail  myself  of  this  opportunity  to  renew  to  Your  Excellency  the  assurance  of 
my  highest  consideration. 

S.  SHimzu, 

His   Imperial   Japanese   Majesty's    Consul. 
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(Newspaper  extracts)  •,       . 

•     IT  AIMS  AT  ASIATICS. 

"  Persons  \v'ho  cannot  write  in  European  eharaoters  must  not  come  to  British 
Columbia. — Transportation  companies  may  fight. 

Angus  McAllister,  of  Vancouver,  and  W.  H.  Ellis,  of  Victoria,  are  immigration 
officers  appointed  to  see  to  the  carrying  out  of  the  provisions  of  Mr.  Tatlow's  British 
Columbia  Immigration  Act,  1900.  The  province  is  divided  into  two  districts.  Island 
and  Mainland.     The  pivotal  section  of  this  Act  is  as  follows: — 

"The  immigration  into  British  Columbia  of  any  person  who,  when  usked  to  do  so 
by  the  officers  appointed  under  this  Act,  shall  fail  himself  to  write  out  and  sign  in  the 
characters  of  some  language  of  Europe,  an  application  to  the  Provincial  Secretary 
of  the  province  of  British  Columbia,  to  the  effect  of  the  form  set  out  in  section  B  of 
this  Act  annexed,  shall  be  unlawful. 

Section  B  is  as  follows: 

PROVINCE  OF   BKITISU   COLUMBIA 

Sir, — I  claim  to  be  exempt  from  the  operation  of  the  British  Columbia  Immigration 
Act,  1900.  My  name  is  .    My  place  of  abode  for  the  past  twelve  months 

has  been  .    My  business  calling  is  .1  was  born  at 

in  the  year 

Yours,   &c.. 

There  are  certain  exceptions  to  the  rule,  such  as  persons  having  certificates  from 
the  Provincial  Secretary,  Agent  General  or  officer  appointed  for  the  purpose  of  the 
Act;  any  person  specially  exempted  by  the  Provincial  Secretary;  Her  Majesty's  land 
and  sea  forces;  officers  and  crew  of  any  ship  of  war  of  any  government;  any  person 
duly  accredited  to  British  Columbia  under  the  authority  of  the  Imperial,  Dominion 
or  any  other  government ;  any  person  the  terms  of  whose  entry  into  Canada  have  b«5en 
fixed,  or  whose  exclusion  from  Canada  has  been  ordered  by  any  Act  of  the  parliament 
of  Canada. 

The  Act,  of  course,  is  aimed  at  Chinese  and  Japanese.  It  may  be  contested  by 
the  transportation  companies.  If  so  the  preliminary  bout  will  come  soon,  as  two 
Northern  Pacific  liners  are  due  this  week  and  an  Empress  next  week. 

The  regulations  promulgated  by  the  government  follow: 

REGULATIONS 

For  the  better  carrying  out  of  the  provisions  of  the  British  Columbia  Immigra- 
tion Act,  1900. 

For  the  purposes  of  the  Britislh  Columbia  Immigration  Act,  1900,  His  Honour 
the  Lieutenant  Governor  in  Council  has  been  pleased  to  approve  the  division  of  the 
province  into  two  immigration  districts,  as  follows: — 

(o)  Island  District. — To  comprise  Victoria  City,  South  Victoria,  North  Victoria, 
Esquimalt,  Nanaimo  City,  North  Nanaimo,  South  Nanaimo,  Cowichan  and  Albemi 
electoral  districts  situate  on  Vancouver  island. 

(h)  Mainland  District. — To  comprise  all  other  territory  of  the  said  province. 

Under  the  provisions  of  the  said  Act  the  following  are  appointed  immigration 
officers  for  the  district  set  opposite  their  respective  names: — 

William  H.  Ellis,  of  the  city  of  Victoria,  Island  District. 

Angus  McAllister,  of  the  city  of  Vancouver,  Mainland  District. 

And  for  the  better  carrying  out  of  the  provisions  of  the  said  Act,  His  Honour 
the  Lieutenant  Governor  in  Council  has  been  pleased  to  approve  of  the  following  regu- 
lations for  the  guidance  of  the  said  immigration  officers: — 
tUSl— 8» 
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1.  The  immigration  officers  appointed  for  the  said  immigration  districts  under 
the  provisions  of  the  said  Act  shall,  as  soon  as  possible  after  the  publication  of  these 
regulations,  recommend  for  the  approval  of  the  Lieutenant  Governor  in  Council  such 
persons  as  they  may  seem  fit  to  act  as  deputy  immigration  officers  for  such  jwrtions  of 
the  said  immigration  districts  as  may  be  designed  in  such  recommendations.  Upon 
8uch  recommendations  being  approved  by  the  Lieutenant  Governor  in  Council,  the 
persons  so  approved  sliall  at  once  proceed  to  exercise  the  functions  of  immigration 
officers  for  the  districts  for  which  such  appointments  may  be  approved. 

2.  The  immigration  officers  for  the  said  island  and  mainland  districts  shall  forth- 
with forward  all  transportation  companies  that  are  known  to  engage  in  the  business 
of  bringing  or  transporting  immigrants  into  the  province  of  British  Columbia,  either 
by  land  or  water,  a  copy  of  these  regulations,  and  request  such  transportation  com- 
panies to  designate  a  person  or  persons  from  whom  the  said  immigration  officers  may 
obtain  notice  of  the  arrival  of  immigrants  into  the  province  of  British  Columbia.  All 
such  transportation  companies  are  hereby  notified  that  the  provisions  of  section  6  of 
the  said  Act  will,  from  the  1st  day  of  January,  1901,  be  strictly  enforced. 

3.  The  said  immigration  officers  shall,  at  all  or  any  time  they  may  consid'- 
advisable,  meet  any  boat,  train  or  other  vehicle  purporting  to  carry  immigrar  .ito 
the  said  province,  and  present  to  each  and  every  such  immigrant  a  copy  of  >  form 
"B"  set  out  in  the  schedule  to  the  said  Act,  and  upon  the  person  refua'^  ,o  comply 
with  the  provisions  of  section  4  of  the  aaid  Act,  the  said  immigi  ju  officer  shall 
proceed  according  to  the  provisions  of  the  said  section. 

4.  The  said  immigration  officers  shall  forthwith  report  to  the  provincial  secretary 
the  names  of  all  transportation  companies  who  may  assist  in  the  immigration  of 
persons  unable  to  comply  with  the  provisions  of  the  said  Act." 

(This  report  as  to  the  Statutes  of  191)0  generally  has  not  hecn  approved  hy  Order 
in  CotmcU.) 


Report  of  the  Hon.  the  Minister  of  Justice  of  6th  January,  1901 

Department  of  Justice,  Ottawa,  5th  January  1901. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  legislative 
assembly  of  British  Columbia,  passed  in  the  sixty-fourth  year  of  Her  Majesty's  reign 
(1900),  and  received  by  the  Secretary  of  State  for  Canada  on  17th  September;  and  he 
is  of  opinion  that  these  should  be  left  to  their  operation  without  comment,  with  the 
exception  of  chapter  1,  intituled  'An  Act  relating  to  Extra-Provincial  Investment  and 
Loan  Societies,'  as  to  which  the  undersigned  has  submitted  a  separate  report,  and 
the  statutes  hereinafter  specially  mentioned.  ^yt 

Chapter  11.    "An  Act  to  regulate  immignuio:?  in^^j  British  Columbia." 

In  the  preamble  of  this  Act,  section  95  of  iiift  J.j'itish  North  America  Act  is  recited, 
and  it  is  said  to  be  expedient  to  regulate  im'fipvation  into  British  Columbia. 

Section  3  prohibits  in  effect  immigrsfion  Into  British  Columbia  of  any  person 
to  whom  the  Act  applies,  who,  when  asked  to  do  so,  shall  fail  himself  to  write  out  and 
sign  in  the  characters  of  some  European  language  an  application  to  the  Provincial 
Secretary  in  the  form  set  out  in  the  schedule  to  the  Act.  The  form  of  application  is 
printed  in  the  schedule  in  the  English  language  only. 

Chapter  14.  "An  Act  relating  to  the  employment  on  works  carried  on  under  fran- 
chises granted  by  private  Acts." 

Section  4  of  this  Act  provides  in  substance  that  as  to  works  to  be  constructed  or 
performed  under  provincial  franchises  conferred  during  or  after  the  then  present 
session  of  the  provincial  legislature,  no  employer  shall  engage  or  employ  any  workman. 
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who  when  nsked  to  do  so  by  a  duly  authorized  officer,  shall  fail  to  himself  read  in  a 
language  of  Europe,  the  Act  now  in  question.  And  it  is  enacted  that  the  employer 
shall  be  liable  to  a  penalty  upon  summary  conviction  for  employing  any  labourer  not 
so  qualified. 

It  is  to  be  observed  that  the  Act  is  not  to  apply  to  any  person  possessed  of  a 
certificate,  signed  by  the  Provincial  Secretiiry  or  any  officer  appointed  by  the  Lieuten- 
ant GovornoB  in  Council  for  the  purposes  of  the  Act,  certifying  that  the  person 
therein  named  is  a  fit  and  proper  person  to  be  employed  as  a  workman  under  the  pro- 
visions of  the  Act,  but  it  appears  that  unless  the  employer  or  person  employed  holds 
such  a  certificate,  the  intention  of  the  Act  is  that  no  workman  shall  be  employed  upon 
any  of  the  works  mentioned,  unless  he  is  able  upon  demand  to  read  the  Act  in  a  Euro- 
pean language.  There  would,  of  course,  be  no  difficulty  about  this  so  far  as  a  person 
q  alified  to  read  the  English  language  is  concerned,  but  to  read  it  in  any  other  lan- 
guage would  involve  a  translation  of  it  first  into  that  tongue;  and  that  might  be  a 
matter  of  considerable  difficulty  to  a  person  quite  able  to  read  thd  statute  in  his  own 
language  when  translated.  The  Act  contains  no  provision  requiring  any  translation  to 
be  made  by  the  provincial  authorities. 

Chapter  18.    "An  Act  respecting  Liquor  Licenses." 

Under  this  Act  Mongolians  and  Indians  are  excluded  from  those  who  may  sign 
petitions  for  the  granting  of  licenses,  and  from  those  who  are  reckoned  as  inhabitants 
of  the  district  or  vicinity  within  which  the  license  is  to  be  exercised. 

Chapter  54.    "An  Act  to  revise  and  consolidate  the  Vancouver  Corporation  A<!t." 

By  section  7  of  this  Act  it  is  enacted  that  no  Ch'inaman,  Japanese  or  Indian  shall 
be  entitled  to  vote  at  any  municipal  election  for  the  election  of  mayor  or  aldermen. 

Objection  has  been  made  to  the  four  Acts  above  mentioned,  in  respect  of  their 
provisions  partic  /arly  herein  referred  to,  by  His  Imperial  Japanese  Majesty's  Consul 
at  Vancouver,  B.C.,  upon  the  grounds  set  forth  in  his  communications,  copies  of  which 
were  recently  transmitted  to  the  Lieutenant  Governor  of  British  Columbia  by  Your 
Excellency's  direction,  and  are  attached  to  the  minute  of  council  of  9th  October  last. 
The  reply  of  the  provincial  government  has  been  referred  to  the  undersigned,  and  a 
copy  of  the  same  is  submitted  herewith. 

The  undersigned  observes  that  chapter  11,  being  an  Act  respecting  immigration, 
is  apparently  intended  to  have  effect  only  in  bo  far  as  it  is  authorized  by  section  95  of 
the  British  North  America  Act,  and  that  the  provincia'  statute  would  be  FMperseded 
whenever  Dominion  legislation  repugnant  to  it  is  enacted.  The  educational  test 
imposed  by  the  Act  is  not  perhaps  a  very  severe  one,  except  in  so  far  as  it  may  in  any 
case  involve  translation  from  English"  into  another  European  language,  but  as  parlia- 
ment has  already  legislated  with  regard  to  the  subject  of  immigration,  and  has  not 
seen  fit  to  impose  any  educational  requirement  whatever,  the  present  Act  seems  incon- 
sistent with  the  general  policy  of  the  law,  and  the  undersigned  considers  that  in  cases 
where  foreign  relations  are  involved,  it  is  not  at  present  desirable  that  the  uniformity 
of  the  immigration  laws  should  be  interfered  with  by  special  provincial  legislation.  It 
must  be  remarked  also,  that  inasmuch  as  the  provincial  Act  empowers  the  Provincial 
Secretary  or  any  officer  appointed  by  the  government  of  the  province  for  the  purpose, 
to  exempt  any  immigrant  from  the  operation  of  the  Act,  the  effect  of  the  legislation 
virtually  is  to  prohibit  immigration  of  those  not  possessing  the  statutory  qualifications, 
unless  the  provincial  authorities  dispense  therewith,  which  they  may  do  for  any  cause 
deemed  sufficient,  thus  really  placing  in  the  hande  of  the  officers  of  the  provincial 
government  an  absolute  discretion  to  deal  diflierently  with  different  nationalities  or 
with  the  same  or  different  classes  of  individuals  of  the  same  nationality,  thereby  giving 
scope  for  discrimination,  which  Your  Excellency's  government,  although  not  respon- 
sible for  the  administration  of  the  law,  might  be  called  up  to  explain  or  justify. 

The  undersigned  considers,  therefore,  that  parliament  having  undertaken  to 
regulate  immigration  and  not  having  required  any  educational  attainments  from 
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intending  immigrants;  in  view  of  the  objections  raised  by  tHe  Japanese  consul,  and 
other  similar  objections  which  may  arise  in  the  operation  or  administration  of  the 
Act,  it  would  be  inadvisable  to  leave  this  Act  to  its  operation. 

With  regard  to  chapter  14,  above  mentioned,  it  is  alleged  and  not  denied  that  it 
is  obviously  and  solely  directed  against  Asiatics,  inoludinir  -Tapanese,  and  no  reason 
is  stated  in  the  provincial  reply  as  to  the  objects  or  purposes  of  the  Act,  or  the  reasons 
for  requiring  labourers  to  read  it  as  a  condition  to  their  employment. 

A  Bill  disqualifying  Japanese  and  Chinese  from  employment  upon  similar  works 
was  passed  by  the  British  Columbia  legislature  in  1897  and  reserved  by  the  Lieutenant 
Governor,  for  the  Governor  General's  consideration.  The  Governor  General  refused 
to  sanction  the  measure.  A  similar  Bill  was  at  the  following  session  enacted  by  the 
provincial  legislature  and  disallowed  after  correspondence  between  Your  Excellency's 
government  and  the  home  government.  These  facts  are  significant,  and  support  to 
some  extent  the  ground  taken  that  the  object  of  the  present  Act  is  to  accomplish  the 
same  purpose  indirectly,  by  requiring  workmen  to  read  this  Act  in  a  European 
language. 

It  seems  to  the  undersigned,  in  view  of  the  remonstrance  of  the  Japanese  govern- 
ment, that  the  grounds  upon  which  the  former  statute  was  disallowed  apply  with 
practically  the  same  force  to  the  present  one.  This  subject  is  also  very  clearly  con- 
nected with  that  of  immigration,  and  the  undersigned  is  not  at  all  satisfied,  apart  from 
the  other  considerations  upon  which  he  recommends  disallowance,  that  Your  Excel- 
lency's government  ought  to  leave  in  operation  a  statute  establishing  such  a  uifficult 
requirement  of  workmen,  who  to  a  very  large  extent  must  be  drawn  from  the  very 
class  whose  immigration  into  the  country  is  provided  for  by  the  laws  of  the  Dominion. 

As  to  chapter  18,  it  is  undoubtedly  within  the  competence  of  a  provincial  legisla- 
ture to  regulate  the  saKi  of  intoxicating  liquors,  and  to  define  the  evidence  which  must 
bo  produced  by  those  applying  for  licenses,  and,  although  the  undersigned  has  given 
careful  consideration  to  the  representations  of  the  Japanese  Consul  upon  the  subject, 
he  is  unable  to  discover  any  reason  why  the  legislature  of  British  Columbia  ought  not 
to  be  permitted  to  establish'  for  the  purposes  of  this  Act  the  procedure  by  which  licenses 
live  to  be  sought  or  obtained.  It  seems  to  the  undersigned  that  the  Japanese  residents 
of  British  Columbia  may  very  well  consider  their  interests  in  the  matter  of  liquor 
licenses  properly  safeguarded.  It  is  difficult  to  see  that  any  considerable  privilege  is 
withheld  from  Mongolians.  The  precise  provisions  which  are  said  to  discriminate 
against  them  are  sections  22,  28  and  44,  which  have  to  be  read  in  the  light  of  the  inter- 
pretation clauses  whidli  define  the  expressions  "householders"  and  "inhabitants"  as  not 
including  Mongolians. 

Section  22  provides  in  effect  that  no  hotel  license  shall  be  granted  in  any  locality 
unless  a  petition  therefor,  signed  by  at  least  two-thirds  of  the  householders  of  the 
locality  shall  be  presented  to  the  board  of  license  commissiioners,  unless  in  any  lo  rality 
there  are  not  at  least  three  such  householders,  in  which  case  the  commissioners  may 
grant  hotel  licenses  without  the  presentation  of  petitions. 

Section  28  requires  that  on  every  application  for  an  hotel  license,  the  inspector 
shiiU  make  a  written  report  to  the  commissioners,  which  shall  contain  among  other 
things,  a  statement  of  the  number  of  householders  within  three  miles,  and  the  inhabi- 
tants within  one  mile  of  the  premises  sought  to  be  licensed  not  included  in  nuy  muni- 
cipality. 

Section  44  establishes  the  fees  which  are  to  be  taken  by  the  provincial  government 
for  hotel  licenses,  and  those  are  made  to  depend  upon  the  number  of  inhabitants  in  the 
locality. 

Certainly  no  right  or  privilege  of  tJio  Japanese  residents  of  Iiritish  Columbia  can 
1)0  prejudically  affected  by  the  requirements  that  at  least  tv.«j-i'.irds  of  the  other  house- 
holders of  any  locality  must  have  subscribed  to  a  petition  for  a  hotel  license  before  such 
license  can  be  granted  in  the  locality.    Still  less  can  there  bo  any  prejudice  from  the 
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license  commissioners  receiving  the  information  which  is  required  to  be  furnished 
under  section  28,  and  the  amount  of  the  fee  which  should  be  exacted  from  any  hotel 
licenses  is  so  entirely  in  the  judgment  of  the  taxing  authority,  that  the  undersigned 
cannot  conceive  any  reason  why  the  Japanese  residents  of  the  province,  who  are  not 
called  upon  to  pay  or  contribute  to  the  amount,  except  where  they  become  voluntarily 
applicants  for  license,  should  object  to  tlie  amount  of  the  fee  as  established  by  law, 
or  thJe  standard  adopted  by  the  legislature  for  determining  it. 

Under  section  92  of  the  British  North  America  Act,  among  subjects  assigned 
to  the  exclusive  jurisdiction  of  the  legislatures  pre  "  direct  taxation  withiu  ihe  province 
in  order  to  the  raising  of  a  revenue  for  provincial  purposes,"  "shop,  saloon,  tavern  and 
auctioneer  and  other  licenses  in  order  to  the  raising  of  a  revenue  for  provincial,  local 
or  mimicipal  purposes",  "property  and  civil  rights  in  the  province,"  and  "generally  all 
iuatters  of  a  merely  local  or  private  nature  in  the  province." 

It  is  indisputable  that  the  legislation  in  question  falls  directly  under  or  properly 
relates  to  one  or  other  of  these  enumerations,  and  the  undersigned  does  not  consider 
that  this  statute  can  be  interfered  with. 

In  like  manner  the  establishment-  of  municipal  corporations  is  entirely  a  matter 
of  local  concern,  and  the  mftthod  of  constituting  a  municipal  council,  or  the  determina- 
tion of  the  municipal  franchise  are  not,  in  the  opinion  of  the  undersigned,  except 
perhaps  for  very  exceptional  and  unusual  reasons,  subjects  of  review  by  Your  Excel- 
lency's government.  Such  enactments  are  entirely  local  and  domestic  in  their  nature, 
and  sufficiently  justified,  so  far  as  the  powers  to  be  exercised  by  the  government  of 
Canada  are  conci^rned,  by  the  fact  that  the  local  legislature  has  considered  their  pro- 
visions expedient  or  desirable.  The  undersigned  apprehends  that  the  withholding  of 
the  franchise  in  any  municipality  from  any  class  of  British  subjects  would  not  be 
made  the  ground  for  interference  in  the  internal  affairs  of  the  community  by  Your 
Excellency's  government,  and  he  presumes  that  foreigners  would  not  expect  to  stand 
upon  any  higher  ground 

While  referring  to  the  Vancouver  Incorporation  Act,  the  undersigned  desires  to 
call  attention  also  to  section  125  which  enumerates,  as  a  subject  with  regard  to  which 
the  council  may  from  time  to  time  pass,  alter  and  repeal,  by-laws,  the  regulation  of 
trade  licenses,  including  the  licensing  and  regulating  of  insurance  companies,  also 
the  regulating  and  licensing  of  any  person  carrying  on  the  business  of  a  wholesale  or 
retail  merchant  trader,  and  the  licensing  and  regulating  of  other  trades,  businesses 
and  employments. 

These  powers  of  regulation  must  be  construed  as  intended  for  local  purposes 
only,  and  not  as  embracing  or  in  any  wise  affecting,  the  larger  subject  of  the  regula- 
tion of  trade  and  commerce  generally,  in  respect  to  the  particular  trades  therein  enu- 
merated, which  is  beyond  the  power  of  a  provincial  legislature  and  assigned  to  the 
exclusive  jurisdiction  of  parliament. 

Chapter  47.  "  An  Act  to  incorporate  the  Grand  Forks  and  Kettle  River  Railway 
Company." 

This  Act  i)rofe8s*  j  to  authorize  the  company  to  construct,  maintain  and  operate 
a  line  of  railway  from  a  poitit  on  the  Canadian  side  of  the  international  boundary 
line  at  or  near  tiie  city  of  Grand  Forks,  in  (he  Osoyooa  division  of  Yale,  district  of 
British  ColuMbia,  thence  co  a  point  on  the  Canadian  side  of  the  international  boundary 
line  at  or  near  Carson  in  the  same  division. 

Cha/.ter  66.  "  An  Act  to  amend  the  Vancouver,  Northern  and  Yukon  Railway 
Company  Act,  1899." 

It  's  stated  by  section  2  that  the  company  may  construct  and  operate  a  line  of 
railway  i"om  the  city  of  Vancouver  and  other  points  running  northerly  to  the  north- 
ern bound..;y  of  the  province. 

The  authority  of  the  legislature  with  regard  to  local  works  and  undertakings  is 
limited  by  the  exception  of  "  linee  of  steam  or  other  ships,  railways,  canals,  telegraphs, 
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and  other  works  and  undertakings  connecting  the  provinces  with  any  other  or  others 
of  the  provinces  or  extending  beyond  the  limits  of  the  province."  In  view  of  the  fact 
that  the  works  and  undertakings  with  regard  to  which  a  province  may  legislate  must 
be  local,  and  hoving  regard  to  the  exception  quoted,  it  seems  questionable  to  the  under- 
signed whethor  it  is  competent  to  the  province  to  authorize  the  construction  or  opera- 
tion of  a  railway  to  the  boundary  line  of  a  province  or  having  its  two  termini  upon 
the  boundary.  The  undersigned  does  not  on  that  account  recommend  the  disallow- 
ance of  these  statutes,  but  he  commends  the  matter  to  the  consideration  of  the  pro- 
vincial government,  and  the  companies  concerned,  leaving  the  question  to  th'e  deter- 
mination of  the  courts  if  necessary. 

The  undersigned,  therefore,  recommend?  that  of  the  Acts  referred  tc  ^r  specially 
mentioned  in  this  report,  chapter  11,  "An  Act  to  regulate  immigration  into  British 
Columbia,"  and  chapter  14,  "  An  Act  relating  to  the  employment  on  works  carried  on 
under  franchises  granted  by  private  Acts,"  be  disallowed,  and  that  all  the  other  Acts 
be  left  to  their  operation.  He  recommends  further  that  a  copy  of  this  report  if 
approved,  be  transmitted  to  the  Lieutenant  Governor  of  British  Columbia  for  the 
information  of  his  government,  also  that  a  copy  of  the  report  so  far  as  it  affects  the 
objections  of  the  Japanese  consul  be  transmitted  to  him.  ' 

Respectfully  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 


•  The  above  Acts  chapters  11  and  14  were  disallowed  accordingly. 

The  Secretary  of  State  for  the  Colonies  to  the  Governor  General 

Downing  iSTiiEET,  22nd  January,  1901. 

My  Lord,—  With  reference  to  my  despatch,  No.  272,  of  5th  Oclober  last,  I  have  the 
honour  to  transmit  to  you,  for  the  consideration  of  your  ministers,  a  copy  of  a  further 
note  from  the  Japanese  Minister  at  this  court  protesting  against  the  enforcement  "f 
th'e  British  Columbia  Immigration  Act,  1900. 

2.  I  shall  be  obliged  if  you  will  furnish  me  at  the  earliest  possible  opportunity 
with  the  report  requested  in  my  despatch  under  reference  on  this  measure  and  the  other 
mentioned  in  Baron  Hnyashi's  note  of  18th  September  last. 

I  have  the  honour,  &c. 

J.   CHAMBERLAIN. 


The  Japanese  Ambassador  to  the  Marquess  of  Lansdowne. 

Japanese  Leqation,  Yth  January,  1901. 

Monsieur  le  Marquis, — I  have  th'e  honour  to  inform  you  that  I  am  in  receipt  of  a 
telegram  from  the  Japanese  Consul  at  Vancouver,  informing  me  that  regulations  have 
been  promulgated  in  British  Columbia  to  carry  out  the  Immigration  Act  which  has 
passed  the  legislative  assembly  of  that  province  on  31  st  August  last,  and  that  necessary 
officers  have  been  appointed  by  the  provincial  government  for  that  purpose.  To  that 
legislation  as  well  as  other  similar  measures  adopted  by  that  province  my  government 
has  taken  exception,  and  I  had  the  honour  under  its  instructions  to  write  on  18th 
September  last,  to  Your  Lordship's  predecessor  tliat  Her  Majesty's  government  may  see 
its  way  to  exercise  its  influence  to  annul  those  enactments.  Her  Majesty's  government 
has  given  prompt  attention  to  my  request  and  the  matter  has  since  been  referred  to 
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the  Dominion  government.  In  view,  however,  of  the  steps  now  being  taken  by  the 
authorities  of  tliat  province  to  enforce  those  Acts,  I  have  the  honour  to  request  Your 
Lordship  that  the  attention  of  the  Governor  General  of  Canada  may  be  called  again, 
and  that  his  sanction  may  without  further  delay  be  withheld  from  those  Acts. 

I  have,  &c., 

HAYASHI. 

2'Ae  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  22nd  January,  1901. 

My  Lord, — With  reference  to  my  despatch,  No.  25,  of  even  date  respecting  the 
British  Columbia  Immigration  Act,  1900,  I  have  the  honour  to  request  that  you  will 
invite  the  serious  attention  of  your  ministers  to  the  question  of  the  competence  of  a 
provincial  legislature  to  ig^ss  such  legislation 

2.  It  is  understood  from  press  reports  that  the  Act  is  of  a  restrictive  nature,  based 
on  the  Natal  Act,  and  having  regard  to  the  general  principles  on  which  the  British 
North  America  Act  is  based,  it  would  appear  that  such  a  measure  is  ultra  vires  for 
any  legislative  body  in  Canada,  other  than  the  Dominion  parliament. 

3.  The  whole  scheme  of  the  British  North  America  Act  implies  the  exclusive 
exercise  by  the  Dominion  of  all  "  national  "  powers,  and  though  the  power  to  legislate 
for  the  promotion  and  encouragement  of  immigration  into  the  provinces  may  have 
been  properly  given  to  the  provincial  legislatures,  the  right  of  entry  into  Canada  of 
persons  voluntarily  seeking  such  entry  is  obviously  a  purely  national  matter,  affecting 
as  it  does  directly  the  relations  of  the  Empire  with  foreign  states. 

I  have,  &c., 

J.    CHAMBERLAIN. 


(Approved  S7  June,  1901.) 

Department  of  Justice,  Ottawa,  5th  March,  1901. 
To  His  Excellency  the  Governor  General  in  Council : 

Thera  have  recently  been  referred  to  the  undersigned  copies  of  the  following 
despatches  from  the  Right  Honourable  the  Secretary  of  State  for  the  Colonies 
addressed  to  Your  Excellency,  viz.:  Despatch,  dated  5th  October,  1900,  and  two 
c  .apatches  dated  22nd  January,  1901.  These  refer  to  legislation  of  the  province  of 
British  Columbia  passed  during  the  year  1900,  which  has  been  objected  to  by  the 
•lapanese  minister  at  the  Court  of  St.  James  on  behalf  of  his  government. 

In  the  despatch  of  5th  October,  1900,  Mr.  Chamberlain  asks  to  be  furnished  with 
co-.ies  of  the  Acta  referred  to  in  the  Japanese  minister's  note  and  of  any  similar 
'  .^isiation  passed  since  1898,  with  any  observations  which  Your  Excellency's  ministers 
may  wish  to  offer  upon  them. 

The  undersigned  submits  herewith  copies  of  the  volumes  of  the  British  Columbia 
legislation  for  1898,  1899  and  1900,  which  contain  the  statutes  to  which  Mr.  Cham- 
berlain wishes  to  refer. 

Previous  to  the  receipt  of  the  despatches  above  mentioned  the  undersigned  had 
considered  the  legislation  in  question  and  had  prepared  a  report  to  Year  Excellency, 
copy  of  whioSi  is  appended  hereto.     {See  Rtiport  of  5th  January,  1901,  p.  694  ante.) 

Tlie  undersigned  also  submits  with  his  repovt  copy  of  the  corroepondonce  and 
Orde.'s  in  Council  with  respect  to  the  legislation  of  1898.  These,  in  the  opinion  of 
the  undersigned,  together  with  the  Orders  in  Council  passed  respecting  the  British 
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Columbia  legislation  of  1899,  which  are  of  record  in  the  Privy  Council  office,  furnished 
the  information  which  is  called  for  by  the  despatches  from  the  Colonial  Office  above 
mentioned. 

The  undersigned  desires  to  direct  Mr.  Chamberlain's  attention  to  the  fact  that  the 
statutes  of  British  Columbia  for  the  year  1900  were  received  by  the  Secretary  of  State 
for  Canada  on  17th  September  last;  that  the  time  for  disallowance  will  expire  within 
one  year  from  that  date,  and  that  in  the  view  of  the  undersigned,  as  set  forth  in  his 
report  of  5th  January  last  (See  page  594),  submitted  herewith,  the  objections  raised 
on  behalf  of  the  Japanese  government  to  chapter  18,  "  An  Act  respecting  Liquor 
Licenses,"  and  chapter  54,  "  An  Act  to  revise  and  consolidate  the  Vancouver  Incor- 
poration Act,"  were  not  of  such  a  serious  character  as  to  call  for  the  disallowance  of 
these  Acts  which  contain  many  other  useful  provisions. 

The  undersigned  has  had  some  correspondence  with  the  government  of  British 
Columbia  with  regard  to  these  statutes,  and  that  government  is  now  considering,  as 
the  undersigned  is  informed,  the  propriety  of  amending  chapter  11,  "  An  Act  to  regu- 
late immigration  into  British  Columbia,"  and  cha'^'^r  14,*" An  Act  relating  to  the 
employment  on  works  carried  on  under  franchise^  granted  by  private  Acts,"  so  as  to 
remove  the  grounds  of  objection  taken  on  beha\  of  the  government  of  Japan. 

The  undersigned  recor.  'a^nds  that  a  copy  of  this  report,  if  approved,  with  the 
statutes  and  exhibits  hereiL  f '  -  r  1  to,  together  with  the  said  Orders  in  Council  of 
1899,  be  transmitted  immedia*  '^he  Right  Honourable  the  Principal  Secretary  of 

State  for  the  Colonies  with  the  :•  est  that  he  inform  Your  Excellency's  government 
as  early  as  possible  whether  His  Majesty's  government  will  be  content  with  the  dis- 
position which  was  recommended  to  be  made  by  the  report  of  the  undersigned  of 
5th  January  last,  or  whether  any,  and  what  further  action  ought  to,  in  the  opinion  of 
His  Majesty's  government,  be  had  in  the  matter. 

Humbly  submitted, 

DAVID  MILLS, 

Minister   of  Justice, 
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Mr.  E.  P.  Davis,  K.C.,  to  the  Japanese  Consul. 

Vancouver,  9th   March,   1901. 

Dear  Sir, — Section  5  of  the  Vancouver  Incorporation  Act  broadly  provides  that 
every  male  and  female  soul  of  the  full  age  of  twenty-one  years  who  is  the  owner  or 
tenant  of  real  property  of  a  certain  value  shall  be  entitled  to  the  municipal  franchise 
in  the  city  of  Vancouver  without  any  regard  whatever  to  the  question  of  nationality 
or  naturalization.  The  question  that  arises  then  is  whether  the  provincial  legislature 
has  the  power  to  prohibit  certain  people  from  exercising  this  right  so  given,  merely 
and  solely  because  such  person  is  a  Japanese  or  a  Frenchman  or  belongs  to  Bome  other 
foreign  nationality;  in  other  words,  whether  the  provincial  legislature  has  power 
to  attach  certain  restTictions  upon  particular  individuals,  solely  on  account  of  their 
nationality. 

Section  91  of  the  British  North  America  Act,  suhseotion  26,  gives  to  the  Dominion 
parliament  exclusive  jurisdiction  with  reference  to  naturalization  and  aliens.  Section 
92  of  the  same  Act,  subsection  8,  gives  to  the  provincial  legislature  exclusive  jurisdic- 
tion with  reference  to  municipal  institutions  in  the  province.  But  it  is  further  pro- 
vided at  the  end  of  section  91,  that  any  matter  coming  within  any  of  the  classes  of 
aubjects  enumerated  in  that  section,  shall  not  be  deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature  comprised  in  the  enumeration  of  the  classes  of 
subjects  in  section  92. 
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Section  7  of  the  Vancouver  Incorporation  Act  (speaking  always  with  reference  to 
Japanese)  is  capable  of  being  viewed  in  two  different  aspects,  according  to  one  of 
which  it  appears  to  fall  within  the  suhjects  assigned  to  the  provincial  parliament  by 
section  92  of  the  British  North  America  Act,  subsection  8,  whilst  according  to  the 
other  it  clearly  belongs  to  the  class  of  subjects  exclusively  assigned  to  the  legislature 
of  the  Dominion  by  section  91,  subsection  25. 

The  leading  feature,  however,  of  the  section  consists  in  this,  that  it  has  and  can 
have  no  application  except  to  Japanese  (whether  aliens  or  naturalized),  and  that  it 
establishes  no  rule  or  regulation  respecting  municipal  institutions,  except  that  Jap- 
anese, as  Japanese,  shall  not  under  any  circumstances  be  allowed  the  right  of  voting 
in  the  city  of  Vancouver.  This,  it  seems  to  me,  is  unquestionably  dealing,  and  dealing 
only,  with  the  subjects  of  aliens,  which  is  covered  by  subsection  25,  section  91,  of  the 
British  North  America  Act.  That  section,  in  other  words,  establishes  a  statutory 
prohibition  affecting  Japanese  who  are  aliens,  and  therefore  necessarily  trenches  upon 
the  exclusive  authority  of  the  parliament  of  Canada,  the  necedsary  result  of  which  is, 
in  my  opinion,  that  section  1,  so  far  as  it  relates  to  Japanese,  is  ultra  vires  of  the 
provincial  legislature  and  illegal. 

I  do  not  see  how  the  Union  Oollier>-  case  (Privy  Council  case,  1899),  can  be 
distinguished  from  the  present. 

I  have,  &c., 

E^  P.   DAVIS. 


Copy  of  a  Report  of  a  Committee  of  the  Executive  Council,  approved  by  the  Lieutenant 

Governor  in  Council,  18  March,  1901,  transmitted  by  the  Lieutenant 

Oovemor  to  the  Secretary  of  State,  20  March,  1901, 

The  Committee  of  Council  submits  for  the  approval  of  His  Honour  the  Lieutenant 
Governor  the  undermentioned  resolution  of  the  legislative  assemhly  of  British  Colum- 
bia, namely: — 

"Whereas  the  Dominion  'Chinese  Immigration  Act,  1900'  has  proven  inadequate 
to  check  the  immigration  of  Chinese; 

And,  Whereas,  the  said  Act  leaves  the  threatening  influx  of  other  Asiatics  wholly 
unrestrained ; 

Be  it  Resolved,  that  an  humble  Address  be  presented  to  His  Honour  the  Lieu- 
tenant Governor,  praying  him  to  advise  His  Excellency  the  Governor  General  of 
Canada  that,  in  the  opinion  of  this  House,  the  said  Act  should  be  amended  so  as  to 
make  all  immigrants  comply  with  an  ed'ucational  test,  similar  to  that  imposed  in  the 
colony  of  Natal." 

The  committee  advise  that  a  copy  of  this  minute,  if  approved,  be  forwarded  to  the 
Honourable  the  Secretary  of  State  of  Canada. 

Dated  this  ICth  day  of  March,  1901. 

J.   D.  PEENTICE, 

Clerk,   Executive   Council. 


The  Administrator  of  Province  of  British  Columbia  to  the  Secretary  of  State. 

ViOTOBiA,  B.O.,  IBth  May,  1901. 

Sir, — With  reference  to  your  despatch  of  tho  16th  ultimo,  and  its  inclosure,  con- 
veying a  request  that  the  federal  government  may  be  informed  whether  the  amendment 
to  "An  Act  relating  to  Extra-Provincial  Investment  and  Loan  Societies,"  suggested 
by  the  Minister  of  Justice,  in  his  report,  dated  27th  December,  1900,  will  be  made  by 
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tlhis  ROTemment  within  the  time  limited  for  disallowance,  I  have  the  honour  to  state, 
for  the  information  of  His  Excellency's  government,  that  "An  Act  to  amend  the  Ex- 
tra-Provincial Investment  juid  Loan  Societies  Act,  1900,"  which  was  assented  to  by 
me  on  the  11th  instant,  provides  that  sections  12  and  15,  inclusive,  shall  not  apply  to 
companies  incorporated  under  the  laws  of  Canada,  and  thus  amends  the  former  statute 
in  tlie  manner  suggested  by  Mr.  Mills. 

I  am,  &c., 

GEO.   A,  WALKEM, 

Administrator. 


i  '■ 


(Approved  6  June,  1901.) 

Department  of  Justice,  Ottawa,  28th  May,  1901. 

To  Hia  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  his  report  of  27th  December  last,  approved  by  Your 
Excellency  in  Council  on  9th  April  last,  with  reference  to  chapter  1  of  the  British  Co- 
lumbia statutes,  passed  in  the  64th  year  of  Her  late  Majesty's  reign  (1900),  intituled 
"An  Act  relating  to  Extra-Provincial  Investment  and  Loan  Societies,"  has  the  honour 
to  state  that  there  has  been  referred  to  him  copy  of  a  despatch  of  the  15th  instant  from 
the  administrator  of  the  government  of  British  Columbia  to  the  Secretary  of  State  for 
Canada  in  which  he  states,  for  the  information  of  Your  Excellency's  government,  that 
"An  Act  to  amend  the  Extra-Provincial  Investment  and  Loan  Societies  Act,  1900," 
was  assented  to  by  him  on  the  llth  instant,  and  providesi  that  sections  12  and  16,  in- 
clusive, of  the  amended  Act  shall  not  apply  to  comjmnies  incorporated  under  the  law  a 
of  Canada,  thus  amending  the  former  statute,  as  the  administrator  states,  in  accordance 
with  the  suggestions  of  the  undersigned.  Copy  of  the  said  despatch  is  submitted  here- 
with. 

The  undersigned  observes  that  he  stated  in  his  said  report  of  27th  December  last, 
sections  12  to  15  inclusive,  should  be  repealed,  or  at  least  that  the  Act  should  be 
so  amended  as  to  declare  that  these  sections  do  not  apply  to  companies  incorporated 
by  or  under  the  authority  of  parliament.  It  is  understood,  therefore,  that  the  statute 
has  been  amended  according  to  the  alternative  suggestion  of  the  undersigned,  and 
it  will,  in  that  event,  be  unnecej.  ry  for  Your  Excellency's  government  to  take  any 
further  action  in  the  matter.  The  undersigned  recommends,  however,  that  the  admin- 
istrator of  the  government  of  British  Columbia  be  requested  to  forward  to  Your  Ex- 
cellency's government  a  certificate  copy  of  the  amending  Act  as  soon  as  convenient,  and 
within  the  time  limited  for  disallowance. 

BeBi)ectfully  submitted, 

DAVID  MILLS, 

Minister   of  Justice, 

Letters  transmitted  23rd  August,  1906,  by  the  Secretary  of  State  for  the  Colonies  to 
the  Governor  General  for  the  information  of  his  Ministers. 


The  Colonial  Office  to  the  Foreign  Office, 

Downing  Street,  8th  August,  1901. 

Sir, — With  reference  to  the  letter  from  this  department  of  the  26th  ultimo,  I  am 
directed  by  Mr.  Secretary  Chamberlain  to  trauAmit  to  you,  to  be  laid  before  the 
Marquess  of  Lansdowne,  the  accompanying  despatch  from  the  Governor  General  of 
Canada  resi)ectiiig  the  British  Columbia  legislation  to  which  tihe  Japanese  goveromeut 
has  objected. 


^X.. 


1900 


603 


I  to  state, 

the  £z- 

to  by 

[apply  to 

|r  statute 


itor. 


fay,  1901. 


2.  From  the  printed  inclosure,  a  copy  of  which  was  previously  sent  to  your  de- 
partment, of  13th  July,  1899,  Lord  Lansdowne  will  observe  that  of  the  legislation  passed 
in  1898  affecting  Japanese,  two  Acts  of  a  general  character  (chapters  28  and  44)  were 
disallowed,  but  other  Acts  containing  similar  clauses  were  allowed  to  remain  in  opera- 
tion for  the  reason  stated  in  the  marked  passage  on  page  SI.  of  the  print,  viz. :  That 
these  Acts  being  mainly  concerned  with  the  incorporation  of  companies,  and  having 
already  come  into  operation,  great  inconvenience  and  hardship  would  have  been  caused 
to  the  companies  if  they  had  been  disallowed. 

3.  With  regard  to  1399  legislation,  which  is  referred  to  in  the  Foreign  Office  letter 
of  24th  April,  1899,  and  oonneoted  correspondence.  Lord  Lansdowne  will  see  that  the 
Dominion  government  disallowed  chapter  39  (relating  to  liquor  licenses),  section  36 
of  which  prohibited  the  grant  of  a  license  to  any  Indian,  Chinese  or  Japanese;  chap- 
ter 44  (the  Midway-Penticton  Ilailway  Subsidy  Act),  which  was  objected  to,  not  by 
the  employment  of  Chinese  or  Japanese  labourers  on  the  railways  in  question;  and 
chapter  60  (the  Placer  Mining  Act  Amendment  Act),  which  was  objected  to,  not  by 
the  Japanese  government,  but  by  the  United  States  government;  but  certain  Acts  of 
a  limited  character,  eimilar  to  the  1898  Acts  referred  to  above,  were  left  in  operation 
for  the  same  reason  as  waa  given  in  those  cases,  and  for  the  further  reason  that  the 
clauses  in  question  were  ultra  vires  under  section  91  (25)  iof  30  Vic,  chapter  3,  an 
opinion  which  seems  to  be  borne  out  by  the  judgment  of  the  Privy  Council  on  the 
appeal  of  the  Union  Colliery  Company  of  British  Columbia,  Limited,  vs.  Bryden  and 
the  Attorney  General  for  British  Columbia,  a  copy  of  which  was  sent  to  your  depart- 
ment on  the  18th  September,  1899.  The  British  Columbia  government  was  n  arned  that 
any  Act  which  might  hereafter  be  passed  similar  to  those  passed  in  1898  and  1899 
affecting  the  employment  of  Japanese,  would  probably  be  disallowed. 

4.  With  regard  to  the  1900  legislation,  it  will  be  seen  that  the  Canadian  govern- 
ment intend  to  disallow  chapter  11,  regulating  immigration,  and  chapter  14,  relative  to 
employment  on  works  carried  out  under  legislative  franchises,  but  to  leave  in  operation 
chapters  18  and  54;  and  Mr.  Chamberlain  proposes,  with  Lord  Lansdowne's  concur- 
rence, to  acquiesce  in  the  decision  of  the  Dominion  government.  Chapter  18,  the  Liquor 
I/icense  Act,  does  not  contain  the  provision  prohibiting  the  grant  of  a  license  to  any 
Japanese,  which  appeared  in  the  Act  disallowed  in  1899,  but  only  disentitles  Mongo- 
lians (with  Indians)  from  recommending  as  "  householders  "  applications  for  the  issue 
of  licenses,  and  excludes  them  from  the  number  of  inhabitants  in  the  vicinity  of  the 
proposed  "  hotel,"  which  is  one  of  the  data  on  which  an  application  for  a  license  is 
decided — which  provisions  do  not  appear  to  constitute  a  disability  to  which  the 
Japanese  government  can  seriously  object.  Chapter  54  only  disentitles  Japanese  from 
voting  at  Vancouver  municipal  elections  (section  7),  and  the  Dominion  government 
could  hardly  disallow  this  long  and  important  Act  on  the  ground  of  this  one  objec- 
tionable provision ;  and  further  as  the  clause  is  ultra  vires  (section  91,  24  and  25,  of  80 
Vic,  chap.  3),  a  Japanese  resident  in  Vancouver,  if  not  otherwise  disqualified,  can 
legally  enforce  his  claim  to  be  put  in  the  list  of  voters. 

6.  I  am  to  request  the  favour  of  an  early  reply,  as  it  will  be  necessary  to  inform 
the  Dominion  government  of  the  decision  of  His  Majesty's  government  before  the  I7th 
September  next,  when  the  period  during  which  the  power  of  disallowance  may  be 
exercised  will  expire. 

I  am,  &c., 


I  am 


H.   BERTRAM   COX. 
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The  Foreign  Office  to  the  Colonial  Office. 


Foreign  Office,  19th  August,  1901, 

Sir, — ^I  am  directed  by  the  Marquess  of  Lansdowre  to  acknowledge  the  receipt  of 
your  letter  of  the  8th  instant,  forwarding  a  despatch  from  the  Governor  General  of 
Canada  respecting  the  British  Columbian  legislation  to  which  the  Japanese  goyern- 
ment  have  objected. 

With  regard  to  the  1900  legislation.  Lord  Lansdowne  noted  that  the  Canadian 
government  intended  to  disallow  chapter  11  regulating  immigration,  and  chapter  14, 
relative  to  employment  on  works  carried  out  under  legislative  franchises,  but  to  leave 
in  operation  chapter  18,  "An  Act  reepecting  Liquor  Licenses,"  and  chapter  64,  "An  Act 
to  revise  and  consolidate  the  Vancouver  Corporation  Act." 

Lord  Lansdowne  concurs  in  Mr.  Secretary  Chamberlain's  proposal  to  acquiesce 
in  the  decision  of  the  Dominion  government. 


I  have,  &c.. 


T.  H.    SANDERSON. 


(Approved  11  September,  1901.) 

Department  op  Justkje,  4th  September,  1901. 
To  His  Excellency  the  Governor  General  in  Council: 

The  imdersigned  referring  to  the  order  of  Your  Excellency  in  Council  of  27th 
June  last,  respecting  certain  statutes  of  the  legislative  assembly  of  British  Columbia, 
passed  in  the  64th  year  of  Her  late  Majesty's  reign  (1900),  has  the  honour  to  state 
that  in  reply  to  a  communication  which  was  sent  to  the  Right  Honourable  the  Prin- 
cipal Secretary  of  State  for  the  Colonies  in  accordance  with  th'e  recommendation  of 
the  said  Order  Council,  a  cable  reply  has  been  received  by  Your  Excellency  from 
Mr.  Chamberlaiij,  dated  2@nd  August  last,  stating  that  His  Majesty's  government  con- 
curs in  the  decision  of  Your  Excellency's  government  with  regard  to  these  statutes. 
This  decision  is  stated  in  the  report  to  Your  Excellency  of  the  undersigned,  dated  5th 
January  last,  in  which  it  is  recommended,  for  the  reasons  therein  stated,  that  chapter 
11  of  the  said  statutes,  intituled  "  An  Act  to  regulate  immigration  into  British 
Columbia,"  and  chapter  14,  intituled  ''An  Act  relating  to  the  emilosrmeut  on  works 
carried  en  under  franchises  granted  by  private  Acts,"  be  disiallowed,  and  that  the 
other  Acts  referred  to,  or  specially  mentioned  in  the  said  report,  be  left  to  their 
operation. 

The  undersigned  recommends,  therefore,  that  th'e  two  statutes  above  mentioned, 
viz. :  chapters  11  and  14  be  disallowed. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister  of  Jualice. 

Chapten  11  and  H  were  accordingly  disallowed  11th  September,  1901. 
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(Approved  25  January,  1902) 

Depabthent  of  Justice,  Slst  December,  1901. 

These  Acts  were  received  by  the  Secretary  of  State  for  Canada  on  24tli  June 
last.    A  separate  report  will  be  made  upon  the  following  chapters: — 

Chapter  10,  "An  Act  to  amend  the  Companies'  Act,  1897." 

Chapter  25,  "  An  Act  respecting  the  Fisheries  of  British  Columbia." 

Chapter  32,  "  An  Act  to  authorize  the  loan  of  $5,000,000  for  the  purpose  of 
aiding  the  construction  of  railways  and  other  public  works." 

Chapter  37.  "An  Act  to  amend  the  'Inspection  of  Metalliferous  Mines  Act'  and 
amending  Act." 

Chapter  46,  "  An  Act  to  provide  for  the  collection  of  a  tax  on  persons." 

Chapter  65,  "  An  Act  to  amend  '  The  Arrowhead  and  Kootenay  Railway  Company 
Act,  1898.'" 

Chapter  68,  "  An  Act  to  incorporate  the  Chilca*,  and  Klehini  Railway  and  Naviga- 
tion Company." 

Chapter  69,  "  An  Act  to  incorporate  the  Coast-Kootenay  Railway  Company, 
Limited." 

Chapter  70,  "  An  Act  to  amend  the  '  Columbia  and  Western  Railway  Company 
Act,  1896.' " 

Chapter  71,  "  An  Act  to  incorporate  the  Comox  and  Cape  Scott  Railway 
Company," 

Chapter  72,  "An  Act  to  incorporate  the  Crawford  Bay  Railway  Company." 

Chapter  77,  "An  Act  to  incorporate  the  Imperial  Pacific  Railway  Company." 

Chapter  79,  "An  Act  to  incorporate  the  Kootenay  Central  Railway  Company." 

Chapter  80,  "An  Act  to  incorporate  the  Lake  Bennett  Railway." 

Chapter  81,  "An  Act  to  incorporate  the  Midland  and  Lake  Vernon  Railway 
Company." 

Chapter  83,  "An  Act  to  incorporate  the  Queen  Charlotte  Islands  Railway 
Company." 

Chapter  84,  "An  Act  to  incorporate  the  Vancouver  and  Grand  Forks  Railway 
Company." 

Chapter  85,  "  An  Act  to  incorporate  the  Victoria  Terminal  Railway  and  Ferry 
Company." 

Chapter  86,  "An  Act  empowering  the  Corporation  of  the  City  of  Victoria  to 
lease  the  market  building  premises  and  otherwise  to  carry  into  effect  the  *  Victoria 
Terminal  Railway  Bylaw,  1900*." 

Chapter  87,  "An  Act  to  incorporate  the  Yale  Northern  Railwp     Company." 

Chapter  45,  "  An  Act  re8{)ecting  certain  land  grants." 

This  Act  rivcites  that,  under  the  provisions  of  certain  statutes  of  the  province, 
grants  of  land  have  been  made  from  time  to  time  to  railway  companies  to  aid  in  the 
construction  of  certain  railways.  That  it  was  the  intention  of  the  Legislature  and 
of  the  Government  that  the  said  grants  should  be  subject  to  the  provisions  of  the 
"Land  Act "  and  its  amendments  and  re-enactments,  leserving  to  the  Crown  a  royalty 
upon  the  timber  and  other  wood,  and  conferring  powers  for  the  enforcement  of  the 
said  royalty,  and  that  it  is  desirable  to  snecifically  provide  and  declare  that  the  said 
provisions  of  the  "Land  Grant"  apply  to  lands  granted  as  aforesaid.  The  statute 
proceeds  to  enact  accordingly. 

Objection  to  this  statute  has  baen  made  by  Messrs,  Bodwell  and  DuflF,  barristers 
of  Victoria,  on  behalf  of  the  Nelson  and  Fort  Sheppard,  and  Kaslo  and  Slocan  Rail- 
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way  Companies,  upon  the  grounda  set  forth  in  the  letter  of  Messrs.  Bodwell  and 
Duff  of  30t^  August  last,  copy  of  whiolv  is  submitted  herewith. 

The  Deputy  Minister  of  Justice,  by  direction  of  the  undersigned,  communicated 
this  objection,  with  the  correspondence,  to  the  Attorney  General  of  British  Columbia 
by  letter  of  16th  September  last,  copy  of  which  is  submitted,  together  with  copy  of 
the  reply  received  from  the  Attorney  General.  The  undersigned  does  not  deem  it 
necessary  to  consider  in  detail  the  remarks  of  the  Attorney  General.  He  does  not 
acquiesce  in  all  of  them,  but  the  undersigned  bases  his  refusal  to  recommend  dis- 
allowance upon  the  fact  that  the  application  proceeds  upon  grounds  affecting  the 
substance  of  the  Act  with  regard  to  matters  undoubtedly  within  the  legislative 
authority  of  the  province  and  not  affecting  any  matter  of  Dominion  policy.  It  is 
alleged  that  the  statute  affects  pending  litigation,  and  rights  existing  under  previous 
legislation  and  grants  from  the  province.  The  undersigned  considers  that  'mch  legis- 
lation is  objectionable  in  principle  and  not  justified,  unless  in  very  exceptional  circum- 
stances, but  Your  Excellency's  government  is  not  in  anywise  responsible  for  the 
principle  of  the  legislation,  and  as  has  been  already  stated  in  this  report,  with  regard 
to  an  Ontario  statute,  the  proper  remedy  in  such  cases  lies  with  the  legislature  or  its 
constitutional  judges. 

Chapter  73,  "An  Act  to  incorporate  the  Crow's  Nest  Southern  Railway  Com- 
pany," has  already  been  reported  upon.  Vide  report  of  the  undersigned,  approved 
25th  September  last, 

Respectfully  submitted, 

DAVID  MILLS, 

Minister   of   Justice. 


The  following  correspondence  was  communicated  to  the  Attorney  General  of 
British  Colum,bia  by  the  Deputy  Minister  of  Justice  16  September,  1901: — 

Messrs.  Bodwell  and  Duff  to  the  Honourahle  the  Minister  of  Justice  re  Chapter  45. 

Victoria.  B.C.,  August  30th,  1901. 

Sir, — The  undersigned,  on  behalf  of  the  Nelson  and  Fort  Sheppard  and  the 
Easlo  and  Slocan  Railway  Companies,  dedre  to  submit  the  following  for  your  con- 
sideration with  reference  to  an  Act  passed  at  the  last  session  of  the  Legislative 
Assembly  of  the  Province  of  British  Columbia,  being  chapter  No.  45,  and  entitled 
"An  Act  respecting  certain  Railway  Land  Grants." 

Section  2  of  the  Act  is  in  the  following  words : — 

"  It  is  hereby  declared  and  enacted  that  all  grants  of  Crown  land  heretofore 
made  to  railway  companies  by  the  Lieutenant  Governor  in  Council  in  aid  of  or  as 
a  subsidy  for  construction  of  railways,  were  subject  to  the  reservation  of  a  royalty 
to  the  Crown  upon  all  timber  and  other  wood  cut  upon  lands  to  be  granted  by  the 
Crown  and  with  respect  to  the  power  conferred  for  the  enforcement  of  said  royalty." 

The  Nelson  and  Fort  Sheppard  Railway  was  incorporated  by  an  Act  of  the 
local  Legislature,  being  chapter  38  of  the  statutes  of  1891.  In  1892,  an  Act  was 
passed  providing  a  land  subsidy  in  aid  of  the  said  railway,  It  was  thereby  enacted 
that  it  should  be  lawful  for  the  Lieutenant  Governor  in  Council  to  grant  to  the  com- 
pany lands  in  the  electoral  district  of  West  Kootenay  not  exceeding  10,240  acres 
for  each  mile  of  the  railway. 

It  was  known  at  the  time  that  these  lands  were  not  valuable  for  agricultural 
purposes.  All  minerals  were  reserved.  Except,  therfore,  as  to  E'ich  portion  of  them 
as  would  be  used  for  town  sites  along  the  railway,  the  value  of  the  concession 
depended  almost  entirely  upon  the  timber  which  was  to  be  found  thereon. 

In  the  year  1888,  a  section  was  introduced  in  the  general  Land  Act  of  the 
province  which  was  in  force  at  the  time  of  the  pagSiig^  of  the  subsidy  Act,  and  which 
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provided  that  there  should  be  reserved  for  t.iv;  use  of  the  Crown  a  royalty  of  fifty 
cents  per  thousand  feet  board  measure  in  respect  of  all  timber  suitable  for  spars,  bolts, 
saw-logs  or  railroad  ties,  which  should  be  cut  upon  any  Crown  lands,  patente<l  lands, 
timber  leaseholds,  timber  lands,  "  and  upon  any  lands  hereafter  granted." 

In  the  year  1896,  the  Land  Act  was  amended  by  providing  that  the  royalty  should 
apply  to  timber  used  as  props  for  mining  purposes,  shingle  or  other  bolts  of  cedar, 
and  a  further  royalty  of  25  cents  on  every  cord  of  other  wood  cut  upon  Crown  lands. 

In  1893,  the  Nelson  and  Fort  Sheppard  Railway  was  declared  a  work  for  the 
general  advantage  of  Canada,  and  was  re-incorporated  as  a  Dominion  railway,  being 
Chapter  57  of  the  Dominion  Statutes  of  1893.  The  railway  was  built  under  the 
Dominion  Statute,  and  after  completion,  the  lands  mentioned  in  the  subsidy  Act  of 
the  local  Legislature  were  duly  granted  to  the  company.  Shortly  after,  a  question 
arose  as  to  whether  the  timber  on  the  lands  so  granted  was  subject  to  royalty.  The 
railway  company  contended  that  they  were  not  liable,  and  the  government  insisted 
that  the  timber  on  such  lands  was  subject  to  the  provisions  of  the  Land  Act.  It  was 
proposed  by  the  company  that  the  question  should  be  settled  either  by  a  reference 
to  the  Supreme  Court  of  British  Columbia  under  the  "  Supreme  Court  Reference 
Act,"  or  by  some  other  form  of  litigation,  and  in  the  meantime  an  arrangement  was 
entered  into  between  the  government  and  the  company  in  the  following  words: — 

Victoria,  B.C.,  January  26th,  1897. 

"  Sir, — ^Referring  to  your  conference  with  the  government  on  13th  inst., 
on  which  occasion  the  following  arrangement  with  reference  to  royalties  on 
timber  and  cord-wood  cut  upon  the  Nelson  and  Fort  Sheppard  Railway  Com- 
pany's land  grant  was  agreed  upon,  viz: — 

"  1st.  You  are  to  make  monthly  returns  to  the  Provincial  Timber  Inspector 
at  "Vancouver,  giving  the  particulars  of  timber  and  cord-wood  cut  by  all  and 
every  i)er8on  whatsoever  on  the  said  land  grant,  and  to  remit  your  cheque 
therewith  in  payment  of  royalties  thereon. 

"2nd.  The  persons  actually  cutting  timber  or  cord-wood  under  authority 
from  your  company  are  also  to  make  returns  to  the  Timber  Inspector  at  Van- 
couver monthly  in  accordance  with  the  provisions  of  the  Land  Act. 

"3rd.  Official  receipts  will  be  forwarded  to  you  for  all  roydties  paid,  which 
will  contain  a  clause  that  in  the  event  of  its  being  decided  that  the  said  royalties 
are  by  law  not  d'ue  to  the  Crown,  the  moneys  so  paid  will  be  refunded  to  you, 

"4th.  The  books  of  your  company  and  those  of  persons  cutting  tino'ber  by 
your  authority   are  to  be  open   to   the  inspection   of  government  officers. 

"This  letter  is  to  confirm  the  above  arrangement,  and  those  persons  who  have 
already  paid  royalty  on  such  timber  will  be  notified  of  the  purport  of  this  arrange- 
ment and  advised  that  in  future  the  government  look  to  you  to  make  payments. 

"Some  printed  forms  for  returns  of  timber  have  been  mailed  to  your  address. 

"I  have  the  honour,  &c., 

"GEORGE   B.   MARTIN, 
"Chief  Comtnir  '-er  of  L.  &  Vf . 

"D.  0.  CoRBiN,  Esq.,  President  Nelson  and  Ft. . 
"Sheppard  Ry.,  Spokane,  Wash." 
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"Spokane,   January    29th,   1897. 


"Hon.  Geo.  B.  Martin,  Chief  Commissioner 
"Lands  and  Works,  Victoria,  B.C. 

"Sir, — I  aoknowledge  receipt  of  your  letter  of  the  26th  inst.,  and  have 
carefully  noted  contents.  The  monthly  accounts  will  ^je  rendered  promptly  to 
the  Timber  Inspector  at  "Van'couver  as  directed,  and  in  the  ordinary  course  he 
should  receive  these  statements  somewhere  from  the  8th  to  the  15th  of  the  follow- 
ing month. 

"My  recollection  is,  that  the  law  applies  to  lumber  and  cord-wood  only. 
There  are  certain  other  things,  such  as  timber  used  in  mines  for  stalls  and 
lai^ging,  which  I  am  inclined  to  think  would  be  rpted  by  the  cord,  possibly  by 
the  lineal  foot.  Will  you  let  me  know  in  regard  to  this? 

"I  trust  that  prompt  notification  of  the  arrangements  made  will  be  scut 
to  persons  who  have  paid  royalty,  so  that  no  misunderstanding  may  occur,  and 
in  order  tu^t  tlie  business  may  proceed  smoothly  hereafter. 

"The  blank  timbers  returns  have  been  received. 

"Respectfully, 

"D.   C.    CORBIN,   President.' 

Various  delays  occurred  in  bringing  the  matter  before  the  courts.  In  the  mean- 
time, the  company  went  on  paying  the  royalty  under  the  terms  of  the  agreement.  Sub- 
sequently, the  government  of  which  Mr.  Martin  was  Chief  Commissioner  was  defeated, 
and  by  reason  of  the. many  changes  in  the  administration  which  have  taken  place  in 
British  Colambia  since  1898,  it  was  not  convenient  to  get  the  matter  before  the  courts, 
except  by  some  ndverse  proceedings  against  the  government,  which  the  company  were' 
unwilling  to  institute  except  as  a  last  resort. 

The  Kaslo  and  Slocan  Company  was  incorporated  by  a  similar  Act  of  the  locaj 
Legislature,  and  had  !a  land  subsidy  in  the  same  words  as  the  Nelson  and  Fort  She 
pard  Railway  Company.    Its  undertakings  was  completed  and  the  lands  were  grant 
to  the  company. 

The  capital  stv/ck  in  both  companies  was  subsequently  acquired  by  representatives 
of  if.e  Great  Northern  Railway  Company,  and  from  that  date  the  two  local  roads  were 
operav'^d  as  a  part  of  the  Great  Northern  system.  The  proceedings  which  afterwards 
took  pU  ?e  with  reference  to  timber  raralities  were  by  arrangement,  carried  on  in  the 
name  of  the  Kaslo  and  Slocan  Company,  but  it  was  understood  that  the  decision  in  re- 
spect to  one  railway  should  operate  as  a  settlement  of  the  question  in  so  far  as  both 
companies  were  concerned. 

On  the  27th  June,  1900,  the  solicitor  for  tlie  Kaslo  and  Slocan  Company,  addressed 
a  communication  to  the  Attorney  General,  laying  the  matter  before  him  and  re- 
questing that  some  action  should  be  taken.  No  satisfactory  reply  having  been  received, 
the  solicitors  of  the  railway  comipany  drafted  a  petition  of  right  (which  is  annexed 
to  this  communication  and  marked  as  Exhibit  'A')  and  requested  that  a  fiat  should 
be  granted.  The  solicitor  for  the  company  also  came  to  Victoria  and  personally 
interviewed  the  Attorney  General.  He  was  informed  by  that  official  that  the  matter 
would  be  considered,  and  that  if  the  Attorney  General  came  to  the  conclusion  that  the 
contention  of  the  company  was  well  founded,  there  would  be  no  necessity  to  go  to  the 
expense  of  a  petition  of  right,  as  the  government  would  refund  the  money  without 
suit. 

Nothing  further  was  heard,  however,  from  the  Attorney  General's  department. 
In  November,  one  Martin,  a  timber  inspector  for  the  eiatri'ct,  demanded  further  pay- 
ment of  royalties  from  the  company.  This  was  refused,  and  the  inspector  then 
seized  two  of  the  company's  engines  and  took  i>o8fieesion  of  a  round-house.    The 
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eolicitor  for  the  Kaslo  Company  was  at  that  time  in  Vancouver,  and  he  interviewed 
the  Attorney  General  and  urged  a  dei-isiuii  on  the  question  of  the  application  for  a 
petition  of  rij?ht.  It  waa  exijlained  that  it  had  not  been  possible  to  bring  the  matter 
to  the  attention  of  the  Premier,  but  a  decision  was  promised  in  ten  days.  The  com- 
pany waited  for  twenty-iseven  days,  and  having  then  received  no  reply  from  the 
Attorney  General's  department,  issued  a  writ  for  trespass  against  the  inspector  per- 
sonally. The  statement  of  claim  in  the  action  was  delivered  on  the  8th  January, 
1901.  Ten  days  later  an  application  w<as  made  to  the  judge  to  extend  the  time  for 
defence,  on  the  ground  that  it  was  necessary  to  consult  the  Attorney  General.  The 
extension  of  time  was  granted.  A  defence,  prepared  by  the  Attorney  General's  de- 
partment, was  delivered  on  the  8th  of  March,  1901.  (Annexed  hereto  and  marked 
Exhibits  "B"  and  "C"  are  the  statement  of  claim  and  the  statement  of  defence  aa 
originally  filed.) 

The  local  legislature  convened  on  the  21st  of  February,  1901.  On  the  2nd  of  March, , 
1901,  Bill  No.  7,  introduced  by  the  Attorney  General,  and  which  subsequently  became 
the  Act  referred  to  in  the  first  part  of  this  letter,  was  read  the  first  time.  While  thi-.. 
Bill  was  on  the  Order  Paper  for  second  reading,  the  following  correspondence  took  place 
between  the  firm  of  Bodwell  &  Duff,  representing  the  Nelson  and  Fort  Sheppard  Rail- 
way, (and  who  were  acting  in  conjunction  with  the  solicitor  for  the  KasJo  and  Slocan 
Railway)  and  the  Attorney  General: —  inii^'Knii  ,:'  <ri  n- 

"Victoria,  B.C.,  March  6th,  1901. 

"Sir, — Our  attention  has  been  called  to  Bill  No.  7  introduced  by  you,  which 
amounts  in  fact  to  a  declaration  that  the  land  subsidies  given  to  the  Nelson  and 
Fort  Sheppard  Railway  Company  and  the  Kaslo  and  Slooan  Railway  Company 
were  always  subject  to  the  provisions  of  tlie  T.and  Act  respecting  timber  royalty. 
"As  you  are  aware,  for  some  years  pa-  we  have  been  endeavouring  to  get 
this  matter  before  the  courts  in  the  form  ol  a  case  stated  for  the  opinion  of  the 
court  as  to  the  construction  of  the  various  land  subsidy  Acts.  As  we  were  unable 
to  get  the  matter  brought  before  the  courts  in  that  way,  the  Kaslo  and  Slocan 
Railway  Company,  a  short  time  ago,  refused  to  pay  certain  timber  dues,  in 
consequence  of  which  one  of  the  officials  of  the  government  seized  certain  pro- 
perty of  the  company,  and  we  ha?e  brought  an  action  against  him  for  such 
act,  in  which  the  question  of  the  construction  of  these  Acts  will  come  up  for 
the  consideration  of  the  court.  It  was  well  understood  between  the  government 
and  T.s  at  the  time  that  this  was  to  be  a  test  action,  and  the  circumstances 
were  arranged,  so  that  the  interpretation  of  the  Act  might  be  the  subject  of 
a  decision  of  the  court.  In  that  condition  of  things,  it  certainly  seems  sur- 
prising that  the  Legislature  should  now  attempt  to  interfere  with  this  matter, 
and  by  an  ex  post  facto  law  put  a  construction  on  the  subsidy  Acts,  which  may 
be  different  from  that  which  the  court  will  pronounce  when  the  matter  comes 
before  it.  You  must  know  that  very  little  value  attaches  to  these  land  grants 
outside  of  the  timber  which  is  upon  them,  and  that  when  the  various  Acts 
went  through,  there  was  no  question  in  the  minds  of  any  of  the  parties  to 
the  transaction,  but  that  the  railway  companies  were  obtaining  the  unre- 
stricted right  to  the  timber  on  these  lands.  It  was  a  matter  of  considerable 
surprise  to  them  when  the  government  first  proposed  to  collect  the  royalty, 
and  at  the  instructions  of  the  Nelson  and  Fort  Sheppard  we  immediately 
applied  to  you,  when  you  were  formerly  Attorney  General,  for  the  purpose 
of  having  a  case  stated  in  order  to  test  the  position.  This,  however,  y*.  did 
not  see  your  way  to  do,  and  as  the  company  did  not  wish  to  be  involved  in 
direct  litigation  with  the  governmeht  and  as  it  was  thought  that  matters 
might  be  arranged  later  on,  we  went  on  paying  the  royalty  under  protest,  and 
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with  tie  idea  of  eventually  testing  the  question  in  the  manner  we  have  indicated 
above. 

"If  it  should  be  that  rur  contention  is  correct,,  and  that  this  timber 
belongs  to  the  companies,  you  will  see  that  the  present  Act  -is  in  the  nature 
of  a  confiscation  by  legislative  declaration,  of  a  property  which  has  been  given 
to  tlie  different  railways  for  the  purpose  of  assisting  their  undertaking.  We 
are  sure  that  the  government  would  not  propose  any  legislation  of  this  kind, 
and  we  are  bound  to  assume  tiiat  the  Bill  has  been  introduced  by  you  under 
some  misapprehension  as  to  the  actual  facts  of  the  case,  and  on  behalf  of  the 
Nelson  and  Fort  Sheppard  Railway  Company  end  the  Kaslo  and  Slocum  Railway 
Coinnr>ny,  for  whom  we  are  acting,  we  have  the  honour  to  request  thai  the 
government  will  consider  this  phase  of  the  case  before  putting  the  Bill  through 
the  House,  and  make  such  amendments  as  will  be  necessary  to  proteiit  the  rights 
of  the  parties,  if  any. 

"  In  this  connection,  we  may  mention  that  a  few  days  ago  we  addressed  a 
letter  to  the  Chief  Commissioner  of  Lands  and  Works  on  th'is  vei-y  subject, 
requesting  him  to  arrange  a  scheme  by  which  purchasers  from  us  could  take 
the  timber  free  of  royalty,  we  agreeing  to  give  security  that  in  case  the  deci- 
sion of  the  action  now  pending  should  support  the  government's  contention, 
all  royalties  on  timber  cut  in  the  meantime  would  be  paid. 

"  We  have,  &e., 

"BOD WELL   &   DUFF. 


"Victoria,  B.C.,  March  7th,  1901. 
"Be  Nelson  and  For  Sheppard  Railway  Lands. 

"  Sir, — I  herewith"  enclose  copy  of  an  official  communication  which  I  have 
bent  to  the  Provincial  Secretary. 

"  I  have,  Ac, 

"£.    V.    BODWELL. 
"  To  the  Honourable  the  Attorney  General, 
"  Victoria,  B.C." 

(EyoLOSiiRE) : 
"Be  Timber  Royalties  on  Nelson  amd  Fori  Sheppard  Railway  Lands. 

"  VioiORiA,  B.C.,  March  7th,  1901. 

"  Siu, — Referring  to  the  verbal  interview  which  I  had  with  the  government 
yesterday,  I  beg  now  to  inform  you  that  I  have,  since  returning  to  my  office, 
looked  up  the  correspondence  in  this  matter  as  far  as  possible,  and  I  ^ud  that 
in  January,  1897,  Mr.  Corbiu  and  the  timber  inspector,  who  was  acting  under 
instructions  from  the  government,  as  our  letters  from  them  show,  entered  into 
an  arrangement  by  which  the  Nelson  &  Fort  Sheppard  Railway  Company 
should  collect  the  timber  dues  and  hand  over  to  the  government  the  proportion 
which  the  jrovernment  claimed;  it  being  understood,  however,  that  the  matter 
was  to  be  brought  before  the  cour^i,  and  that  a  refund  of  the  money  should 
be  made  by  the  government,  if  it  T»ere  thereafter  decided  that  tha  lands  were 
not  subject  to  royalties.  The  original  document  containing  this  agreement 
was  forwarded  by  us  to  the  Attorney  Ceneral's  department  some  time  about 
the  15th  or  lOth  of  January,  1897,  and  will  be  found  on  record  there;  sc  that 
all  collections  made  by  the  Nelson  and  Fort  Sheppard  Railway  Company,  and 
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all  payments  have  heon  subjected  to  that  arrangement.  I  also  enclose  a  copy  of 
an  otRcial  communication  signed  by  Mr.  Martin,  as  Chief  Commissioner  of 
Lands  and  Works,  which  was  forwarded  to  Mr.  Corbin,  in  pursuance  of  the 
understanding  to  which  I  have  referred,  and  which  shows  clearly  the  terms 
upon  which  the  money  was  paid. 

"  I  am  sending  a  copy  of  this  letter  to  the  Attorney  General. 

"I  have,  &c., 

«E.  V.   BODWELL. 

«  To  the  Honourable  the  Provincial  Secretary, 

"  Victoria,  B.C."  H-     ;   ,  ,  .-«V  . -. 

NoTE.-The  enclosure  in  the  above  letter  was  copy  of  letter  addressed  to  Mr 
D.  C.  Corbin  by  the  Chief  Commissioner  of  Lands  and  Works,  dated 
January  26th,  1897. 


"  Victoria,  B.C.,  March  7th,  1901. 
"Re  Timber  Dues— Nelson  and  Fort  Sheppard  Lands. 
"Sir— We  e.^lose  copies  of  some  correspondence  in  this  matter  which 
we  had  with  you  and  Mr.  Corbin.  If  you  will  follow  this  line  in  your  oflSce 
you  vrV-i  see  that  there  was  a  clear  arrangement  made  with  us  as  to  the  ques- 
tion how  the  UabiUty  of  the  Nelson  and  Fort  Sheppard  Eailway  was  to  be 
settled,  and  also  that  in  collecting  the  timber  dues  that  company  was  domg 
so,  under  a  well  understood  arrangement  with  the  government. 

"  We  have  the  honour  to  be,  &c., 

"BODWELL  &  DUFF. 
"  To  the  Honourable,  the  Attorney  General, 
«  Victoria,  B.C." 


«7th   March,    1901. 

«  R6  Timber  Dues  on  Kado  and  Slocan  and  Nelson  and  Fort  Sheppard  Lands. 

u  Sjrs  _i  have  the  honour  to  acknowledge  receipt  of  your  communication 
o£the  eth'inst,  respecting  the  Bill  introduced  by  me,  declaring  that  the  lands 
granted  to  railway  companies  by  the  Lieutenant-Governor  in  Council  in  aid  of 
the  construction  of  certain  railways  in  this  province,  have  always  been  subject 
to  the  provisionfl  of  the  Land.  Act,  reserving  a  royalty  U>  the  Crown  upon  timber 
It  never  was  the  intention  of  the  government,  or  the  legislature  to  exempt 
railway  lands  from  the  timber  royalty  clauses  of  the  Land  Act.  Ihe  govern- 
ment have  always  taken  the  position  that  this  royalty  should  be  paid,  and  trom 
time  to  time  have  taken  stringent  measoires  to  enforce  payment  In  my  opinion, 
a  fair  construction  of  these  subsidy  Acts  '  ^s  to  the  conclusion  that  these 
lands  are  subject  to  timber  royalty,  as  on  all  .iher  lands  granted  by  the  Crown 
since  the  year  1888.  Any  other  constrM"  .(m.  would  defeat  the  intention  of 
the  legislature,  and  the  Crown  would  be    lefrivcd  of  an  important  source  of 

revenue,  ,     •  • 

"I  consider  it  quite  proper  for  the  legislature  to  reform  the  Acts  authorizing 
railway  subsidies,  so  that  there  will  be  no  room  whatever  for  doubt  about  the 
reservation  of  this  royalty.  , 
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"You  state  that  it  was  well  understood  between  the  government  and  your 
firm  that  the  action  of  the  Kaslo  and  Slocan  Railway  Company  against  J.  R. 
Martin,  one  of  the  government  collectors  of  timber  royalty,  was  instituted  as 
a  test  case.  If  by  this  statement  you  mean  that  the  government  authorized  or 
encouraged,  or  was  in  any  way  a  party  to  the  bringing  of  this  action,  I  must  say 
I  do  not  know  on  what  it  is  based.  I  received  no  intimation  from  any  source 
that  thifl  railway  company  contemplated  prceedings  against  Mr.  Martin.  My 
first  knowledge  of  the  case  was  derived  from  a  letter  received  at  this  depart- 
ment on  the  8rd  of  January  of  this  year,  from  the  Provincial  Timber  Inspec- 
tor, enclosing  a  copy  of  the  writ  served  on  Mr.  Martin. 

"I  have,  &c.. 


"Messrs.  Bodwell  &  Duff,  Barristers, 
"Victoria,  B.C." 


"D.  M.  EBERTS, 

"Attorney    Oeneral. 


"ViCTom,  B.C.,  March  7,  1901. 

Re  Timber  Dues  on  Kaslo  and  Slocan  and  Nelson  and  Fort  Sheppard  Lands. 

■  "Sir, — We  have  the  honour  to  acknowledge  receipt  of  your  letter  of  the 
Vth  of  March,  1901. 

"We  cannot  aeeent  to  the  proposition  that,  because  the  government  have 
always  taken  the  position  that  these  lands  were  subject  to  timber  dues,  there- 
fore the  present  Act  is  a  proper  one  to  bring  in.  You  must  agree  that  the 
question  is  one  to  be  decided  by  an  interpretation  of  the  former  subsidy  Acts, 
and  that,  aa  the  matter  is  now  i)cnding  in  the  courts,  it  ie  most  improper 
to  forestall  the  decision  by  a  piece  of  legislation  which  gives  an  interpretation 
to  these  Acte  at  this  date.  The  question,  we  think,  is  one  of  contract  between 
the  companies  constructing  the  railways  and  the  government.  In  considera- 
tion of  that  construction  the  government  promised  certain  things;  that 
promise  was  put  into  writing  in  the  form  of  an  Act  which  was  passed  by  the 
legislature — on  the  faith  of  that  Act  the  railway  Avas  built  and  full  considera- 
tion for  the  contract  paid  by  the  companies  in  that  way.  The  suggestion  now 
is,  that  by  the  present  legislation  an  interpretation  is  to  be  put  upon  that 
contract  which  may  be  different  from  the  construction  which  the  courts  will 
place  upon  the  Act  in  question.  The  intention  of  the  parties  must,  like  every 
other  question  in  the  matter  of  this  kind,  be  determined  by  the  language  which 
they  have  used;  the  ideas  which  the  parties  had,  outside  of  the  language  of 
the  statute,  cannot  now  be  taken  into  consideration  even  if  we  could  agree 
upon  that  point,  which  is  impossible.  From  our  knowledge  of  the  situation, 
as  solicitoro  for  the  Nelson  and  Fort  Sheppard  Railway  Company,  we  know 
that  the  company  has  always  contended  that  the  intention  was,  that  they 
should  receive  the  timber  free  of  dues,  otherwise,  as  we  have  already  pointed 
out,  the  land  grant  was  of  very  little  value.  The  government  also  should 
remember  that  land  grant  bonds  have  been  sold  to  innocent  parties  on  the 
faith  of  this  transaction,  and  upon  the  construction  which  their  solicitors 
advised  them  would  be  placed  upon  the  subsidy  Acts  in  question.  Surely,  it 
needs  no  argument  on  our  part  to  convince  you  that  to  change  this  position 
now  is  most  improper.  The  companies,  of  course,  must  take  the  Act  as  it 
reads,  and  if  your  contention  is  correct  the  courts  will  hold  that  the  timber 
duos  are  payable  by  them,  but  if  the  court  should  hold  otherwise  you  surely 
must  agree  that  it  is  little  short  of  confiscation  of  pro|)crty,  to  pass  an  Act  now 
whicli  would  compel  the  court  to  construe  the  Act  according  to  your  contention. 
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"We  hope  that  you  will  be  able  to  see  the  force  of  these  views  and  comply 
•with  our  suggestion  to  make  such  amendments  «s  will  protect  whatever  rights 
are  already  vested  in  the  companies  who  have  obtained  lands  under  the  subsidy 
Acts  to  which  we  have  referred. 

"We  have,  &c., 

"BODWELL  &  DUFF.        j 
"To  the  Honourable  the  Attorney  General,  \, 

"Victoria,  B.O." 

Notwithstanding  the  protests  above  referred  to,  the  Bill  above  mentioned  passed 
third  reading  and  was  assented  to  with  the  other  Acts  of  the  session. 

On  the  30th  of  April,  1901,  a  further  defence  was  delivered  in  the  action  then  pend- 
ing in  the  Supreme  Court  of  British  Columbia  against  the  Inspector  Martin,  in  the 
following  words: — 

"1.  Since  the  defendant  deflivered  his  statement  of  defence  herein,  an  Act 
intituled  "An  Act  respecting  certain  Riailway  Land  Grants,"  was  on  the  25th 
day  of  April,  A.D.  1901,  enacted  by  the  legislature  of  the  Province  of  British 
Columbia,  whereby  it  is  declared  and  enacted  that  all  gfrants  of  Crown  lands 
made  prior  to  the  passing  of  the  said  Act  to  railway  companies  by  the  Lieutenant- 
Governor  in  Council  in  aid  of  or  aa  a  subsidy  for  construction  of  railways,  were 
subject  to  the  provisions  of  the  Land  Act  with  respect  to  the  reservation  of  a 
royalty  to  the  Crown  upon  all  timber  and  other  wood  cut  upon  lands  to  be  grtanted 
by  the  Crown,  and  with  .respect  to  the  power  conferred  for  the  enforcement 
of  ^aid  royalty  and  that  said  grants  of  land  were  subject  to  said  provisions  as 
from  time  to  time  amended  and  re-enacted,  and  are  subject  to  said  provisions  as 
they  appear  in  the  Land  Act  and  its  amendments  now  in  force." 

The  bonds  wliich  were  issued  for  the  construction  of  the  Nelson  and  Fort  Sheppard 
Railway  were  secured  on  the  land  grant  as  well  as  on  the  earnings  of  the  roed.  A 
part  of  these  bonds  have  been  retired  by  the  use  of  the  proceeds  of  the  sale  of  lands. 
There  is  now  outstanding  in  the  hands  of  hona  fide  holders  bonds  to  the  extent  of 
$1,293,000.  The  road  has  pever  earned  more  than  its  operating  expenses,  and  the 
undertaking  could  not  be  sold  on  its  merits  for  a  sum  sufficient  to  pay  the  outstanding 
bonds,  and  except  for  Jthe  land  (grant  the  bonds  are  of  very  little  value. 

There  is  not  to  exceed  30.000  acres  of  ivricultural  land  in  the  whole  grant; 
the  balance  of  the  land  is  jnountainous,  rock  md  worthless,  except  for  the  timber 
upon  it.  It  is  estimated  that  there  is  about  fivi  hiuidn  d  million  feet  of  lumber  upon 
the  unsold  (portion  as  iwell  as  many  thousand  cordS  of  wood.  The  value  of  the  grant 
is  diminished  ,by  the  amounit  of  royalty  chargeable  upon  ihe  timber  and  wood  as 
above.  , 

The  Kaslo  and  Slocan  Railway  also  is  bonded  and  its  secuiities  are  in  the  hands 
of  bona  fide  holders.  As  in  the  case  of  the  Nelson  and  Fort  Sheppard  Railway  their 
value  is  dependbnt  almost  entirely  upon  the  land  grant.  The  amount  of  affriiml- 
tural  land  is  sanall,  but  there  are  many  million  feet  of  timber  suitable  for  ordinary 
purposes  and  many  thousand  cords  of  wood. 

We  have  the  honour  to  request  that  you  will  consider  whether  the  Act  above 
referred  to,  namely,  chaptc  46  of  the  Act  of  last  session  of  the  local  legislature  of 
Britiah  Columbia,  should  not  be  disallowed  on  the  ground  that  it  has  pi'  fnted  a 
decision  of  the  courts  upon  «  question  materially  aflfecting  Dominion  int(  r«>^u  The  Nel- 
son and  Fort  Sheppard  Railway  is  a  Dominion  railway;  it  has  been  built  uud  put  into 
operation  by  money  advanced  upon  securities  which  were  issued  upon  the  assump- 
tion that  the  lands  in  question  wiere  valuable,  for  the  reason  that  the  timber  upon 
them  was  not  subject  to  royalty.    The  ground  upon  which  that  contention  is  based  is. 
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shortly,  that  the  Land  Act  referred  only  to  grants  made  by  the  Crown  in  the  ordinttry 
course  of  the  administration  of  public  lands,  whereas,  the  lands  in  question  were 
(granted  co  the  railway  company  in  pursuance  of  special  l^isktion,  and  it  was  not 
intended  that  the  ordinary  provisions  of  the  Land  Act  should  apply.  Since,  there- 
fore, the  special  Act  under  which  the  lands  were  granted  made  no  reservation  of 
timber  royalties  the  contention  is,  that  they  could  not  be  subject  to  that  duty  by 
reason  of  the  language  of  the  general  Land  Act.  It  will  be  noticed  also,  that  the  Act 
passed  at  the  last  session  of  the  legislature,  against  which  we  are  now  complaining, 
subjects  the  lands  to  duty  upon  props  for  mining  purposes,  shingle  or  other  bolts  of 
cedar  and  twenty-ii>e  cents  a  cord  for  all  other  wood.  These  provisions  were  not  in  force 
at  the  time  the  Subsidy  Act  was  passed,  but  only  became  law  in  the  year  1896,  long 
after  the  rpilway  was  buiit  and  in  operation.  It  is  contended  that  it  never  could  have 
been  the  intention  of  the  railway  company  or  the  legislature  to  subject  the  lands  in 
question  to  the  provisions  of  the  general  law,  which,  as  already  seen  above,  is  ^beiig 
amended  from  time  to  time  with  reference  to  timber  upon  ordinary  ungranted  lands 
of  the  Crown. 

It  is  submitted  that  it  would  be  improper  to  permit  the  local  legislature  to  deal 
with  the  securities  of  a  Dominion  railway  in  the  manner  above  referred  to.  If  the 
principle  is  admitted  that,  after  a  railway  has  become  subject  to  Dominion  control,  its 
assets  can  be  impaired,  to  the  detriment  of  the  holders  of  its  securties,  at  the  will  of 
the  local  legislatuve,  it  is  possible  to  conceive  of  a  case  in  which  the  undertaking 
would  be  completely  destroyed  by  the  caprice  of  the  local  authority,  although  it  had 
been  declared  a  work  for  the  gtmeral  advantage  of  Canada  and  should  be  maintained 
accordingly. 

It  is  clear  that  the  matter  in  question  was  the  subject  of  a  bona  fide  dispute,  and 
that  the  government  agreed  that  it  should  be  submitted  to  the  courts  for  considera- 
tion. The  efforts  of  the  company  to  have  the  question  adjudicated  upon  in  a  friendly 
manner  were  counteracted  by  the  delays  interposed  by  the  government  and  the  inatten- 
tion of  the  Attorney-General's  department,  and  the  companies  were  driven  at  last  to 
enforce  their  rights  in  an  ordinary  action  of  trespass  against  a  government  official. 
While  the  action  was  pending  in  the  courts,  the  legislature  passed  a  special  Act  fore- 
stalling the  decision,  and  preventing  the  company  from  obtaining  a  judicial  construc- 
tion of  the  contract  upon  which  they  had  built  the  railway. 

The  amount  involved  is  very  large  and  entails  serious  conseriuencos  upon  the 
company.  We  have  the  honour,  therefore,  to  request  that  the  matter  may  receive  the 
attention  of  the  executive  and,  if  it  is  in  accordance  with  the  usual  practice,  the  com- 
pany rcfiuest  that  they  may  be  further  heard  verbally  before  the  Governor  in  Council 
at  a  time  and  i)lace  which  may  be  appointed  for  that  purpose. 

We  have,  &c., 

BODWELL   &    DUFF. 


The  Attorney  General  of  British  Colwnhin  to  the  Minister  of  Justice. 


Attorney    Gkneral's    Office, 

ViCToKiA,    December    20th,    19C1. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  a  letter  bearing  date 
September  16th  last  from  your  deputy,  enclosing  copy  of  certain  correspondence 
ad<lre88ed  to  you  by  Messrs.  Bodwell  and  Duff,  barristers  of  this  city,  urging  the  dis- 
allowance by  the  Dominion  executive,  of  an  Act  passed  at  the  last  session  of  the 
British  Cohimbia  legislature,  being  chapter  45,  of  tlie  statutes  of  1901,  and  being 
intituhnl  "An  Act  respecting  certain  Railway  Land  Grants."  The  disallowance  of 
the  Act  is  sought  on  the  ground  that  it  will  compel  the  NelKin  and  Fort  Sheppard 
Railway  Company  and  the  Kaslo  and  Slocan  Railway  Company  to  pay  to  the  govern- 
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mant  of  British  Columbia  a  royalty  upon  timber  cut  upon  the  lands  granted  to  said 
companies  by  the  government  in  aid  of  the  construction  of  said  railways.  The  rail- 
way companies  in  question  were  incorporated  by  special  Acts  of  the  legislature  of 
the  province,  and  by  other  Acts  the  Lieutenant  Governor  in  Council  was  empowered 
to  grant  to  the  companies  certain  lands  as  an  aid  towards  the  construction  of  said 
railways.  I  am  personally  aware  of  the  facts  in  connection  with  the  grant  of  said 
aid,  and  I  know  it  was  the  intention  of  the  legislature  that  the  lands  so  granted  should 
be  subject  to  the  land  laws  of  the  province  respecting  royalty  upon  timber.  It  may 
be  that  the  intention  of  the  legislature  was  not  expressed  as  clearly  as  it  might  have 
been  expressed,  and  therefore  upon  a  narrow  construction  of  the  said  Acts  by  the 
courts,  the  government  might  lose  an  imx>ortant  source  of  revenue. from  the  lands  of 
these  companies.  This  is  a  purely  local  and  domestic  matter,  to  be  dealt  with  by  this 
legislature.  It  is  essentially  a  question  of  the  exemption  of  the  timber  products  of 
certain  railway  aid  lands  from  a  species  of  taxation,  in  view  of  the  way  in  which  the 
royalty  is  reserved  or  imposed  and  from  time  to  time  changed  by  the  legislature.  If 
this  legislature  has  no  doubt  about  its  intention,  it  seems  to  me  it  is  quite  proper  for 
it  to  reform  the  terms  in  which  that  intention  is  expressed  so  as  to  render  it  impossible 
for  the  companier  to  take  more  than  they  should  receive. 

In  this  connection,  permit  me  to  draw  your  attention  to  subsection  (41)  of  sec- 
tion 10,  of  chapter  1,  of  the  Revised  Statutes  of  this  Province,  intituled  the  "Inter- 
pretation Act  of  British  Columbia."    That  subsection  is  as  follows: — 

■'  "Every  Act  shall  be  so  construed  as  to  reserve  to  the  legislature  the  power 

of  repealing  or  amending  it,  and  of  revoking,  restricting  or  modifying  anj 
power,  privilege  or  advantage  thereby  vested  in  or  granted  to  any  person  or 
party  whenever  such  repeal,  amendment,  revocation,  restriction  or  modifica- 
tion is  deemed  by  the  legislature  to  be  required  for  the  public  good." 

You  will,  therefore,  see  that  the  legislature  has  merely  exercised  a  reserved  power 
which  is  as  much  e  term  of  the  said  Aid  Acts,  as  if  it  were  expressly  embodied 
therein. 

I  would  also  observe  that  any  interference  with  the  impugned  legislation  would 
have  a  most  disastrous  effect  upon  the  revenues  of  the  province,  as  thereby  the  gov- 
ernment would  be  deprived  of  the  great  bulk  of  the  royalty  upon  timber  at  present 
received,  whicii  constitutes  a  very  considerable  portion  of  the  income  of  the  province. 

Messrs.  Bodwell  &  Duff  also  seek  your  intervention  on  the  ground  that  in  1893 
a  Dominion  corporation  called  the  Nelson  and  Fort  Sheppard  Railway  Company  was 
created  by  Chapter  57,  of  the  Dominion  Statutes  of  that  year,  and  the  said  railway 
declared  to  be  for  the  benefit  of  Canada.  With  that  Dominion  corporation  the  legis- 
lature of  British  Columbia  had  nothing  whatever  to  do.  The  bonus  was  given  to  a 
pviivincial  corporation.  The  provincial  corporation  is  an  entirely  different  legal 
entity  from  the  Dominion  corporation.  This  is  a  royalty  reserved  in  respect  of  lands 
granted  by  the  province  to  a  company,  and  with  respect  to  which  lands  the  Dominion 
has  not  legislated  at  all.  The  fact  of  the  Dominion  declaring  the  railway  to  be  for 
the  general  advantage  of  Canada  would  regulate  the  coiporations  stjitus  quo  railway, 
and  possibly  the  lands  included  in  the  right  of  way,  but  would  not  prevent  the  pro- 
vince from  taxing  those  lands  by  way  of  royalty,  or  in  any  other  way,  or  from  mould- 
ing in  any  manner  it  deems  for  the  public  good,  the  aid  the  company  shall  receive. 
Even  if  we  are  now  dealing  with  a  Dominion  corporation,  the  legislature  of  this  pro- 
vince is  certainly  acting  wit!  n  the  compass  of  its  powers  when  it  reforms  one  of  its 
own  Acts.  You  may  say  you  do  not  approve  of  the  policy  of  the  Amending  Act,  and 
therefore  you  will  disallow  it,  althougli  it  in  ni<m  vires.  In  my  opinion  the  power 
to  disallow  intra  vires  legislation  is  a  power  which  should  be  sparingly  exercised.  In 
this  case  the  legislature  has  considere*!  all  the  correspondence,  factn  and  arguments 
submitted  to  you  as  a  ground  for  disallowing  the  Act,  and  it  has  deliberately  decided 
that  it  is  for  the  public  good  that  the  Act  should  be  on  the  statute  \tnok. 
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It  seems  to  me  the  Dominion  executive  should  not  nullify  the' action  of  a  provin- 
cial legislature  acting  within  its  powers,  except  where  it  runs  counter  to  some  general 
public  policy,  or  to  the  legislation  of  the  Dominion.  The  Dominion,  apparently  for 
reasons  affecting  Canada  as  a  part  of  the  empire,  has  adopted  as  its  policy  that  Japanese 
shall  be  allowed  to  enter  Canada  on  the  same  terms  as  other  foreigners.  To  carry  out 
its  policy  it  has  deemed  it  necessary  to  disallow  the  Bitish  Columbia  Immigration  Act, 
1900.  Although  I  disapprove  of  this  particular  exercise  of  the  disallowance  power,  yet 
I  can  understand  that  the  Dominion  executive  have  overridden  the  intra  vires  legisla- 
tion of  this  province  pursuant  to  the  dictates  of  what  they  have  established  as  the 
public  policy  of  Canada. 

Should  the  Dominion  Parliament  enact  an  insolvency  law  I  would  consider  it  a 
jtroper  exercise  of  this  iwwer  to  disallow  any  provincial  statute  which,  although  clearly 
intra  vires,  would  interfere  with  the  operation  of  the  Federal  legislation. 

In  the  early  days  of  Confederation  the  Dominion  executive  appear  to  have  been 
imbued  with  the  notion  that  the  relation  between  the  Dominion  and  the  provinces  was 
analogous  to  that  existing  between  parent  and  child  and  to  have  acted  accordingly. 
That  view  of  the  status  of  the  provinces  has  been  overthrown  by  a  series  of  Imperial 
Privy  Council  decisions  which  have  clearly  established  that  the  provinces,  acting 
within  the  scope  of  their  powers,  are  almost  sovereign  states,  and  that  they  are  entitled 
to  exercise  all  the  prerogatives  of  the  Crown  not  conferred  upon  the  Dominion.  The 
logical  conclusion  from  these  decisions  is  that  the  disallowance  power  is  improperly 
exercised  except  in  the  cases  I  have  above  mentioned.  Of  late  years  the  Dominion 
executive  appear  to  have  adopted  this  view.  Although  very  strong  arguments  were 
advanced  for  the  disallowance  of  the  Jesuits  Estates  Act,  yet  the  power  was  not 
exercised. 

By  chapter  13,  of  the  statutes  of  1888,  the  legislature  of  Manitoba  enacted  «nd 
declared  that  an  agreement  for  public  printing  between  Her  Majesty  the  Queen,  and 
Edward  Trudel,  was  to  be  deemed  cancelled  as  of  the  1st  day  of  February,  1888,  and 
that  there  should  be  no  claim  against  Her  Majesty  for  damages  or  otherwise  in 
connection  with  said  agreement  for  any  matter  after  said  1st  day  of  February.  A 
petition  was  presented  to  His  Excellencv  the  Governor  General  praying  that  said  Act 
should  be  disallowed  as  being  an  invasion  of  a  contractual  right.  In  that  case  also 
the  Dominion  authorities  declined  to  interfere. 

I  therefore  most  respectfully  submit  that  the  legislation  complained  of  by  the 
solicitors  for  the  above-mentioned  railway  companies  should  not  be  disallowed  by  His 
Excellency  the  Governor  General  in  Council. 

I  have  the  honour  to  be,  &c., 

D.   M.   EBERTS, 

Attorney    General, 


(Approved  May  SI,  1902) 

Department  op  Justiob,  Ottawa,  May,  16,  1902. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  chapter  46  of  the  Acts  of  British 
Columbia,  1  Edward  (1901),  intituled  "An  Act  respecting  certain  railway  land 
grants."  This  Act  has  already  been  mentioned  in  the  report  of  the  predecessor  in 
office  of  the  undersigned,  dated  December  Slst  last.  The  Act  recites  the  intention  of 
the  legislature  and  the  government,  that  grants  of  land  which  had  been  made  to  rail- 
way companies  to  aid  in  the  construction  of  the  railways,  should  be  subject  to  the 
provisions  of  the  Land  Act  and  its  amendments  and  re-enactments,  reserving  to  the 
Crown  a  royalty  upon  timber  and  other  wood,  and  conferring  powers  for  the  enforce- 
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ment  of  such  royalty.  It  recites  that  it  is  desirable  specifically  to  provide  and  declare 
that  the  Land  Act  applied  and  now  applies  to  lands  granted  as  aforesaid.  It  provides 
that  all  grants  of  Crown  lands  made  to  railway  companies  by  the  Lieutenant  Governor 
in  Council  before  the  passing  of  the  Act  in  aid  of,  oj-  as  a  subsidy  for,  construction  of 
railways  were  subject  to  the  provisione  of  the  Land  Act  with  respect  to  the  reservation 
of  a  royalty  to  the  Crown  upon  all  timber  and  other  wood  cut  upon  lands  to  be  granted 
by  the  Crown,  and  with  respect  to  the  power  conferred  for  the  enforcement  of  such 
royalty.  The  Act  declares  that  such  grants  of  land  were  subject  to  the  said  provisions 
as  from  time  to  time  amended  and  re-enacted  and  are  subject  to  such  provisions  as 
they  appear  in  the  Land  Act  and  its  amendments  in  force  at  the  passing  of  the  Act. 
It  further  declares  that  the  provisions  reserving  a  royalty  to  the  Crown  are  not  to  be 
considered  as  taxation  within  the  meaning  of  any  provision  exempting  a  railway 
company  or  its  property,  real  or  personal,  from  taxation. 

A  further  petition  on  behalf  of  the  Nelson  and  Fort  Sheppard  Railway  Company 
aad  the  Kaslo  and  Slocan  Railway  Company  has  been  presented  to  the  undersigned 
and  the  undersigned  has  heard  counsel  in  behalf  of  the  prayer  of  the  petitioners  for 
disallowance.     Copy  of  the  petition  is  submitted  herewith. 

The  undersigned  has  attentively  considered  the  allegations  and  grounds  raised 
by  the  petitioners.  Xhe  authority  of  the  legislature  to  enact  the  statute  in  question 
is  beyond  dispute.  Such  authority  is  in  fact  not  questioned.  The  undersigned  does 
not  consider  it  necessary  to  determine  whether  the  Act  is  merely  declaratory  of  the 
rights  of  the  parties  affected,  as  urged  on  behalf  of  the  government  of  British  Colum- 
bia, or  whether  it  imposes  burdens  upon  the  lands  in  question  to  which  they  were  not 
previously  subject.  The  petitioning  companies  contend  that  under  previous  legisla- 
tion, and  by  the  grants  under  which  they  held,  the  timber  and  wood  cut  upon  these 
lands  was  not  subject  to  any  tax  or  royalty,  and  that  the  imposition  thereof  as  affected 
by  the  statute  seriously  diminishes  the  value  of  the  property.  It  appears  that  litiga- 
tion was  pending  between  the  government  and  the  petitioners  at  the  time  of  the  pass- 
ing of  the  Act  with  regard  to  the  petitioners'  liability  to  pay  these  royalties,  and  no 
doubt  a  very  strong  case  is  made  out  by  the  petitioners  in  support  of  the  view  that 
the  legislature  should  have  allowed  the  existing  law  to  operate,  and  should  not  have 
undertaken  to  legislate  eo  as  to  diminish  or  affect  existing  rights. 

The  undersigned  cannot  help  expressing  his  disapprobation  of  measures  of  this 
character,  but  there  is  a  diflSculty  about  Your  Kxcellen?y  in  Council  giving  relief  in 
such  cases  without  affirming  a  policy  which  requires  Your  Excellency's  government  to 
put  itself  to  a  large  extent  in  the  place  of  the  legislature  and  judge  of  the  propriety  of 
its  acts  relating  to  matters  committed  by  the  constitution  to  the  exclusive  legislative 
authority  c "  the  province.  So  far  as  the  Nelson  and  Fort  Sheppard  Railway  is  con- 
cerned, it  is  to  be  observed  that  there  was  a  Dominion  Act  passed  in  1893  declaring 
the  railway  to  be  a  work  for  the  general  advantage  of  Canada,  and  its  provincial 
charter  was  thereby  confirmed  by  parliament.  Afterwards  the  company  mortgaged 
its  railways  and  land  grants  to  secure  payment  of  its  bonds,  and  the  bondholders 
are  now  affected  by  the  provincial  statute  in  so  far  as  it  imposes  a  charge  iipon  the 
property  or  the  wood  cut  thereon  which  did  not  previously  exist.  The  undersigned 
has  considered  whether  the  Act,  therefore,  should  not  be  held  to  affect  rights  sanctioned 
by  Dominion  legislation  and  to  interfere  with  the  policy  of  the  Dominion.  He  has 
concluded,  however,  that  inasmuch  as  it  is  competent  to  the  legislatures  to  tax  the 
property  of  the  Dominion  corporations,  and  inasmuch  as  the  Act  respecting  these 
railway  land  grants,  if  not  declaratory,  is  a  taxing  act,  it  would  not  be  proper  for 
Your  Excellency  on  that  account  fo  exercise  .he  power  of  disallowance.  The  under- 
signed feels  unable  therefore  to  make  anv  .commendation  other  than  that  the  Act  be 
left  to  such  operation  as  it  may  have,  UAd  that  a  copy  of  this  report,  with  a  copy  of 
the  petition  referred  to,  be  transmitted  to  the  Lieutenant  Governor  .of  British  Colum- 
bia, with  the  recommendation  on  behalf  r>{  Your  Excellency's  government  that  the 
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matter  be  further  considered  with  the  view,  if  possible,  to  restore  the  rights  of  the 
petitioners  as  they  existed  previous  to  the  passing  of  the  Act,  and  upon  the  faith  of 
which  the  expenditures  of  the  companiea  are  alleged  to  have  been  made  and  their 
obligations  incurred. 

Respectfully  submitted, 

0.  FITZPATRICK, 

Minister  of  Justice. 


(Approved  26  Septemher,  1901) 

Department  of  Justicb.,  Ottawa,  19th  September,  1901. 
To  His  Excellency  the  Governor  Oenerdl  in  Council: 

The  undersigned  lias  had  under  consideration  Chapter  73  of  the  Acts  of  the  legis- 
lative assembly  of  the  province  of  British  Columbia,  passed  in  the  first  year  of  His 
Majesty's  reign  (1901),  intituled: 

"An  Act  to  incorporate  the  Crow's  Nest  Southern  Railway  Company." 

The  company  so  incorporated,  is  by  the  terms  of  the  Act  authorized  among  other 
things  to  construct  aiid  operate  a  line  of  railway  from  Michel  in  the  said  province  to  a 
point  therein,  at  or  near  the  international  boundary;  also  from  that  line  to  a  point 
within  the  province  at  or  near  the  easterly  boundary  thereof,  and  thence  again  by  the 
route  described  in  the  statute  to  another  point  upon  the  easterly  boundary  of  the 
province.  The  Act  thus  professes  to  confer  authority  upon  the  company  to  construct 
and  operate  railways  connecting  a  point  upon  the  boundary  between  British  Columbia 
and  the  United  States,  with  two  points  upon  the  boundary  between  British  Columbia 
and  the  Northwest  Territories.  The  power  of  a  provincial  legislature  to  authorize 
such  works  depends  first  upon  the  question  whether  these  lines  of  railway  ought  to  be 
regarded  as  local  works  or  undertakings,  and  if  so,  secondly,^  whether  they  are  not 
within  the  exception  to  provincial  jurisdiction  over  local  works  and  undertakings 
defined  as  "linefi  of  steam  or  other  ships,  railways,  canals,  telegraphs  and  other  works 
and  undertakings  connecting  the  provinoi>  with  any  other  or  others  of  the  provinces, 
or  extending  beyond  the  limits  of  the  province,"  and  thirdly,  whether  upon  the  fair 
construction  of  all  the  provisions  of  sections  91  and  92  of  the  British  North  America 
Act  a  provincial  legislature  can  be  held  to  have  authority  to  provide  for  the  construc- 
tion and  operation  of  railways  running  through  the  i>rovince  and  connecting  the 
United  States  with  the  province  and  the  other  portions  of  tlie  Dominion.  It  would 
seem  to  be  certain  that  if  the  lines  of  railway  in  qu«5tion  f>ccupiod  the  same  relation 
to  two  provinces  of  the  Dominion  which  they  do  to  the  United  States  and  the  North- 
west Territories,  that  the  Act  would  be  ultra  vires,  but  the  United  States  is  a  foreign 
country  and  the  Northwest  Territories  are  not  a  province,  so  that  these  undertakings 
do  not  fall  within  the  letter  of  the  express  exception  above  quoted.  It  is  doubtful, 
however,  whether  works  making  such  connection  can  be  considered  local  in  their 
character,  and,  therefore,  within  the  power  conferred.  It  is  observed  also  that  parlia- 
ment has  been  given  exclusive  power  to  legislate  with  regard  to  ferries  between  a  pro- 
vince and  a  British  or  foreign  country,  or  between  two  provinces ;  that  lines  of  steam- 
jihips  between  any  British  or  foreign  country  are  excepted  from  provincial  powers,  and 
having  regard  to  the  intention  and  sccpe  of  the  section  defining  the  respective 
authority  of  parliament  and  the  legislaiure,  it  would  seem  to  be  anomalous  that  a 
legislature  should  authorize  the  construction  of  lines  of  railway  such  as  those  In 
question. 

Similar  objections  ha\e  heretofore  been  stated  with  regard  to  provincial  railways 
touching  the  international  or  provincial  boundaries,  but  it  has  not  been  considered  in 
such  casee  that  the  public  interest  demanded  disallowance,  becr.use  of  the  facilities 
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afforded  for  raising  these  questions  in  the  court  where    iliey    may    be    judicially 
determined. 

Section  23  of  the  Act  provides  that  "no  aliens  shall  be  employed  on  the  railway 
during  construction  unless  it  be  demonstrated  to  the  satisfaction  of  the  liieutcnant 
Governor  in  Council  that  the  work  cannot  be  proceeded  with  without  the  employment 
of  such  aliens," 

This  provision  is  manifestly  ultra  virrs,  and  therefore,  harmless,  and  inasmuch  as 
the  undersigned  has  come  to  the  conclusion  that  he  ought  not  to  recommend  disallow- 
ance for  the  other  reasons  stated  in  this  report,  he  does  not  consider  it  expedient  to 
do  so,  because  of  the  obvious  invalidity  of  this  provision  relating  to  aliens. 

The  undersigned  recommends,  therefore,  that  the  statute  be  left  to  such  operation 
as  it  may  have,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the 
Lieutenant  Governor  of  British  Columbia  and  to  the  president  of  the  said  company  for 
their  information. 

Respectfully  submitted, 

DAVID   MILLS, 

Minister    of    Justice. 


in 


(Approved  10  January,  1908) 

Department   op   JusTick;,   Ottawa,   2r(th    IX'cembcr,    1901. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  British  Columbia 
Fisheries  Act,  1901,  1  Edward  VII.,  chapter  25,  intituled:  "An  Act  rrapecting  the 
fifsheries  of  British  Columbia." 

It  is  enacted  by  section  9  that:  "The  Board  of  Fishery  Commissioners,  with 
the  approval  and  authority  of  the  Lieutenant-Governor  iij  Council,  may  from  time 
to  time  make  regulations  for  the  better  management,  conservation  and  regulation 
of  all  fisheries  in  respect  of  which  the  legislature  of  British  Columbia  has  authority 
to  legislate,  to  prevent  or  remedy  the  destruction  and  pollution  of  streams,  to  regulate 
and  prevent  fishing,  to  prevent  the  destruction  of  fish,  and  to  forbid  fishing  except 
under  the  authority  of  leases  or  licenses,  and  may  from  time  to  time  vary,  amend, 
niter  qr  repeal  all  and  every  such  regulation  as  may  be  found  necessary  or  deemed 
expedient  for  the  purpose  of  carrying  the  provisions  of  thia  Act  into  eifect,  and  all 
regulations  so  made  shall  have  the  same  force  and  effect  hs  if  herein  contained  and 
enacted;  and  every  etfence  against  any  such  regulation  may  be  stated  as  having  been 
made  in  contravention  of  thia  Act,  notwithstanding  that  .5uch  regulations  extend, 
vary  or  alter  any  of  the  provisions  of  this  Act  respecting  the  places  or  modes  of 
fishing,  or  the  timee  specified  as  prohibited  or  close  seasons." 

Section  12  provides  that  no  person  shall  fish  for,  take,  ciitch  or  kill  from  '/r  in 
provincial  waters,  except  so  far  as  may  be  necessary  to  secure  a  supply  for  his  own 
use,  by  any  means  other  than  angling,  any  fish  which  inhabits  such  waters  without 
first  having  olitained  a  lease  or  license  signed  by  the  commissioners  or  their  deputies. 

Section  13  prohibits  any  person  without  lawful  excuse  from  buying,  selling  or 
jiof-sessing  any  fish  caugiit  or  killed  in  provincial  waters  at  a  time  or  in  a  manner 
prohibited  by  law. 

Section  14  authorizes  the  commissioners  to  issue  fishing  leases  or  licenses  for 
fisheries  and  fishing,  to  be  earrietl  on  in  provincial  waters,  subject  always  to  such 
regulations,  conditions  and  restrictions  as  may  from  time  to  time  be  made,  orderci, 
catahlisliod  or  fixed  in  'hat  behalf,  by  the  commissioners,  approved  Ly  iio  Lieutenant 
Governor  in  Council. 

Section  19  empowers  the  board  of  commissioners  to  apiioint  guardians  to  preven; 
the  taking  or  killing  of  fish  by  illegal  means  or  in  an  illegal  manner  or  at  prohibited 
times. 
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Section  27  provides  that  no  fish  or  fish  spawn  shall  be  taken  in  any  manner  from 
provincial  waters  for  the  purpose  of  stocking,  artificial  bi«.:ding  or  for  scientific  pur- 
poses without  a  written  i)ermit  from  the  commissioners. 

Section  28  requires  every  person  fishing  in  provincial  waters  to  permit  the 
inspection  and  examination  of  the  fish  t.iken  by  him  or  in  his  possession  and  the 
implements  by  which  the  fish  were  taken,  and  authorizes  search  if  the  person  refuses 
to  allow  such  inspection  and  examination. 

Section  32  empowers  the  fishery  commissioners  to  determine  where  the  nets  may 
be  set,  and  the  distances  to  be  maintained  between  each  and  every  location  of  nets. 

Section  33  requires  nets  to  be  marked  with  the  name  of  the  owner  or  owners. 

Section  34  authorizes  the  local  fishery  overseer  to  determine  disputes  relative  to 
the  position  and  use  of  nets  and  other  fishing  apparatus. 

Section  36  prohibits  common  carriers  or  other  pcK^ons  from  having  in  possession 
or  shipping  or  transporting^  any  fish  caught  within  the  province  at  a  time  or  in  a  man- 
ner prohibited  by  law. 

Section  53  provides  that  eiiecial  licenses  and  leases  for  any  term  of  years  may  be 

granted  by  the  board  of  commissioners  to  any  ptrson  who  wishes  to  plant  or  form 

oyster  beds  in  any  of  the  bays,  inlets,  harbours,  creeks  or  rivers  of  the  province,  and 

that  the  holder  of  any  such  lease  or  license  shall  have  the  exclusive  right  of  the  oysters 

.produced  or  found  on  the  beds  within  the  limits  of  such  lease  or  license. 

Section  59  enacts  fi  penalty  against  any  person  who  shall  set  up,  use  or  employ 
any  fish-trap,  stationary  net,  or  other  device  of  a  like  nature  for  the  taking  of  salmon, 
or  who  shall  take  or  kill  any  salmon  by  any  such  means  in  provincial  waters. 

It  is  provided  that  this  Act  and  the  regulations  under  it  shall  apply  to  all  fishing 
and  rights  of  fishing,  and  all  matter-s  relating  thereto  in  respect  of  which  the  legisla- 
ture of  British  Columbia  has  authority  to  legislate  for  the  purposes  of  this  Act.  The 
termj  "  water  "  or  "  waters  "  or  "  provincial  water  "  or  "  provincial  w^aters  "  are  defined 
to  mean  and  include  "  such  of  the  waters  of  the  sea  or  of  any  bay  or  inlet  of  the  sea,  or 
of  any  lake,  river,  stream  or  water  course  wholly  or  partially  within  the  province,  over 
or  in  respect  of  which  the  legislature  of  this  province  has  authority  to  legislate  for 
the  purpose  of  this  Act,  and  whether  flowing  over  or  covering  Crown  lands  or  not,  but 
shall  not  include  any  waters  in  which  fish  are  propagated  and  preserved  by  the  owner 
or  tenant  of  the  land  covered  by  such  waters." 

The  undersigned  has  referred  to  Section  53  because  it  authorizes  the  Board  of 
Commissioners  to  grant  special  licenses  and  leases  to  plant  oyster  beds  in  the  harbours 
of  the  province.  These  so  far  as  they  are  public  harboure  belong  to  the  Doifiinion 
and  are  not  subject  to  provincial  legislative  authority.  The  section  is,  therefore,  to 
that  extent  ultra  vires. 

The  remaining  sections  above  mentioned  pnd  perhaps  some  of  the  other  provisions 
of  the  Act  are  objectionable  as  being  fishery  regulations.  This  Act  is  not  unlike  the 
Act  respecting  the  fisheries  of  Ontario,  6?  Victoria,  Chapter  50,  as  amended  by  the 
Ontario  Act  of  1901,  a  number  of  the  provisions  in  question  having  apparently  been 
copied  from  these  Acts.  In  his  report  upon  the  Ontario  Acts,  approved  by  Your 
Excellency  on  11th  May  last,  the  undersigned  stated  that  "  it  has  been  finally  determined 
that  the  enactment  of  fishery  regulations  and  restrictions  is  within  the  exclusive  com- 
petence of  parliament  and  not  within  the  province  of  provincial  legislatures.  The  kind 
of  legislation  which  the  provinces  may  pass  with  respect  to  fisheries  under  their 
authority  over  property  and  civil  rights  or  the  management  and  sale  of  public  lands, 
has  also  been  indicated  by  the  Judicial  Committee.  It  refers  to  property,  its  disposi- 
tion and  the  rights  to  be  enjoyed  with  respect  to  property,  and  it  is  expressly  hela  that 
such  legislative  authority  does  not  extend  to  any  restrictions  or  limitations  by  which 
public  rights  or  fishing  are  sought  to  be  limited  or  controlled.  The  undersigned 
stated  that  he  would  have  considered  it  necessary  to  recommend  disallowance  of  both 
these  Acts  were  it  not  for  th<.>  fact  that  the  local  government  had  expressed  its  '"ill- 
ingness  to  make  further  amer.dmcnts  at  the  next  session  of  the  legislatu.-^  to  repeal 
the  objectionable  provisions,  and  Your  Excellency's  Government  received  a  formal 
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assurance  from  the  Government  of  Ontario  that  such  amendments  would  be  made. 
The  undersigned  considers  that  the  particular  proviaions  of  the  statute  now  in  quea- 
tion  to  which  he  has  referred,  are  principally  reflations  controlling  or  relating  to  the 
manner  or  times  of  fishing,  the  appliances  with  which  fish  may  be  taken,  or  the  manner 
of  disposing  of  them,  having  in  view  the  prohibition  of  the  unlawful  taking  or  killing 
of  fish.  Large  powers  are  also  conferred  upon  the  fishery  commissioners,  with  the 
approval  of  the  Lieutenant-Governor  in  Council,  to  make  regulations  re8X)ecting  the 
fisheries.  These  provisions  cannot  in  the  opinion  of  the  undersigned  be  upheld  upon 
any  principle  arising  out  of  the  proprietory  interest  of  the  province  or  the  local  con- 
trol over  property  and  civil  rights.  The  authority  of  the  legislatures  is  very  clearly 
established  by  the  decision  of  the  Judicial  Committee  in  the  fisheries  case,  and  the 
undersigned  considers  that  they  should  not  transgress  the  limits  which  have  been 
judicially  declared.  He  considers  that  the  sections  which  he  has  mentioned  should 
be  either  repealed  or  amended  so  that  they  may  not  affect  or  authorize  the  regulation 
of  the  fisheries,  and  he  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  with  a  request  that  he  inform  Your  Excellency  "a 
Government  as  soon  as  convenient  whether  the  Act  will  be  so  amended  within  the  time 
limited  for  disallowance. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister    oj   Justice. 
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(Approved  17  January,  1902) 
Department  of  Justick,  Ottawa,  27th  December,  1901. 
To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  following  statutes  of  British 
Columbia,  passed  in  the  Ist  year  of  His  Majesty's  reign  (1901),  viz.: — 

Chapter  32,  "  An  Act  to  authorize  the  loan  of  five  million  dollars  for  the  purpose 
of  aiding  the  construction  of  railways  and  other  public  works." 

Section  10  of  this  Act  authorizes  the  Lieutenant-Governor  in  Council  to  enter  into 
agreements  with  any  person  or  company  undertaking  the  construction  of  any  railway 
to  which  a  subsidy  is  hereby  attached,  which  may  be  necessary  or  convenient  for  the 
due  construction  and  operation  of  such  railway,  which  agreements  shall,  in  every 
instance,  in  addition  to  other  matters  therein  provided  for,  contain  the  provisions 
set  forth  in  the  said  section.     These  include  among  others  the  following:— 

"(e)  That  the  Lieutenant-Governor  in  Council  shall  have  absolute  control  of 
the  freight  and  passenger  rates  to  be  charged  by  the  railway,  and  that,  notwithstand- 
ing, and  in  the  event  of  the  railway  being  or  becoming  subject  to  the  jurisdiction  of 
the  Dominion  Government,  the  same  shall  be  assumed  by  the  company,  and  shall  be 
deemed  a  contract  between  the  province  and  the  company." 

"  (t)  That  no  aliens  shall  be  employed  on  the  railway  during  construction,  unless 
it  is  demonstrated  to  the  satisfaction  of  the  Lieutenant-Governor  in  Council  that  the 
work  cannot  be  proceeded  with  without  the  employment  of  such  aliens." 

Chapter  65,  "An  Act  to  amend  the  *  Arrowhead  and  Kootenay  Railway  Company 
Act,  1898." 

Cliapter  69,  "An  Act  to  incorporate  the  Coast-Kootenay  Railway  Company, 
Limited." 

Chapter  70,  "An  Act  to  amend  the  'Columbia  and  Western  Railway  Company 
Act,  1896.' " 

Chapter  71,  "  An  Act  to  incorporate  the  Comox  and  Cape  Scott  Railway  Company." 

Chapter  72,  "  An  Act  to  incorporate  the  Crawford  Bay  Railway  Company." 

Chapter  77,  "  An  Act  to  incorporate  the  Imperial  Pacific  Railway  Company." 
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Chapter  7S,  "  An  Act  to  incorporate  the  Kamloops  and  Atlin  Railway  Company." 

Chapter  79.  "  An  Act  to  incorporate  the  Kootonay  Central  Railway  Company." 

Chapter  81,  "  An  Act  to  incorporate  the  Midway  and  Vernon  Railway  Company." 

Chapter  8a,  "  An  Act  to  incorporate  the  Queen  Charlotte  Islands  Railway  Com- 
pany." 

Ciiapter  84,  "  An  Act  to  incorporate  the  Vancouver  and  Crand  Forks  Railway 
Coinpuny." 

Chapter  86,  "  An  Act  to  incorporate  the  Victoria  Terminal  Railway  and  Ferry 
Company;"  and 

Chapter  87,  "  An  Act  to  incorporate  the  Yale- Northern  Railway  Company." 

Each  of  these  statutes  contains  a  provision  in  effect  that  no  aliens  shall  be 
employed  on  the  railway  duvinj?  construction  unless  it  is  demonstrated  to  the  satis- 
faction of  the  Lieutenant-Governor  in  Council  that  the  work  cannot  be  proceeded 
with  without  the  employment  of  such  aliens.  Each  of  these  statutes  contams  the 
further  provision  that  the  Act  shall  not  come  into  force  and  effect  until  such  time  as 
the  company  shall  give  security  to  the  satisfaction  of  the  Governor  in  Council. 

"(1)  That  the  Lieutenant-Governor  in  Council  shall  have  the  right  from  time 
to  time  to  fix  maximum  rates  for  freiy.ht  and  passenger  traffic,  and  the  company  shall 
not  charge  rates  higher  than  those  fixed. 

"(2)  That  in  the  event  of  Dominion  legislation  bringing  this  railway  company 
imder  the  exclusive  jurisdiction  of  the  parliament  of  Canada,  the  foregoing  conditions 
shall  be  carried  out  by  the  company  so  incorporated,  as  a  contract  and  obligation  of 
said  company,  prior  to  any  other  charge  thereon." 

Chapter  68,  intituled  "  An  Act  to  incorporate  the  Chilkat  and  Klehini  Railway 
and  Navigation   Company,"  and 

Chapter  80,  intituled  "  An  Act  to  incorporate  the  Lake  Bennett  Railway." 

Each  of  these  chapters  contains  the  provision  above  quoted  with  regard  to  the 
security  to  be  given  to  the  satisfaction  of  the  Lieutenant-Governor  in  Council  regard- 
i'.^  the  fixing  of  maximum  rates,  but  they  do  not  contain  the  clause  with  respect  to 
aliens. 

Chapter  85.  In  addition  to  the  objectionable  clauses  which  have  been  stated,  this 
Act  contains  a  provision  empowering  the  company  to  adopt  and  carry  into  effect  the 
draft  agreement  recited  in  and  incorporated  with  a  Bill  passed  by  the  municipal 
council  of  the  City  of  Victoria,  copy  of  which  is  set  forth  in  the  schedule  to  the  Act. 
This  agreement  provides  among  other  things  that  no  Chinese  or  Japanese  person  shall 
be  employed  on  any  of  the  works  or  undertakings  agreed  to  be  carried  out  by  the  com- 
pany, or  in  the  operation  of  such  undertakings  after  construction,  and  in  the  event 
of  any  such  Chinese  or  Japanese  person  being  so  employed,  the  company  shall  forfeit 
and  pay  to  the  corporation  the  sum  of  $50  per  day  for  very  person  so  employed. 

Chapter  8-G,  "  An  Act  empowering  the  corporation  of  the  city  of  Victoria  to  lease 
the  market  building  premises  and  otherwise  carry  into  effect  the  'Victoria  Terminal 
Railway  By-law,  1900.' " 

This  statute  declares  that  the  Victoria  Terminal  Railway  By-law  1900,  which  is 
the  by-law  already  referred  to,  was  duly  passed,  and  shall  be  absolutely  valid  and  bind- 
ing upon  the  corporation  according  to  the  terms  thereof,  and  the  council  is  empowered 
to  carry  out  and  give  force  and  effect  to  all  the  provisions,  agreements,  stipulations 
and  conditions  in  the  said  by-law  set  forth.  The  by-law  recites  the  agreement  con- 
taining the  clause  with  respect  to  Chinese  or  Japanese  already  mentioned. 

Dealing  first  with  the  provisions  above  quoted  with  regard  to  the  Lieutenant- 
Governor  in  Council  fixing  maximum  rates  for  freight  and  passenger  traffic,  and  what 
shall  happen  in  the  event  of  Dominion  legislation  bringing  these  railway  companies 
under  the  exclusive  jurisdiction  of  parliament,  the  undersigned  has  difficulty  in  under- 
standing what  is  intended  by  the  legislature.  The  words  have  already  been  quoted. 
They  would  have  to  be  construed  having  regard  to  the  Dominion  legislation  whatever 
it  might  be,  affecting  the  company,  if  its  railway  were  brought  under  the  exclusive  juris- 
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diction  of  parliament.  In  so  far  as,  consistently  with  such  legislation,  the  provincial 
statute  incorporating  the  company  might  operate,  the  orginal  charter  would  prohnhly 
remain  in  operation,  and  the  provision  in  question  would  give  it  no  additional  effect. 
In  so  far,  however,  as  it  is  attempted  to  follow  those  companies  into  Dominion  juris- 
diction, and  govern  them  by  provincial  enactment  intended  to  come  into  effect  after 
they  have  passed  beyond  the  authority  of  the  province,  the  legislation  can,  in  the  ' 
opinion  of  the  undersigned,  have  no  effect. 

Tlie  undersigned  has  already  stated  his  view  upon  such  legislation  with  regard 
to  a  similar  clause  in  the  British  Columbia  Acts  of  1S89,  vide  report  of  undersigned 
approved  by  Your  ExceUeney  on  14th  Cecember,  1899.  So  long  as  these  railways  are 
subject  to  local  jurisdiction  there  can  be  no  objection  to  the  clause  now  in  question. 
It  is  not  necessary  to  consider  whether  or  not  parliament  is  likely  to  toko  any  action 
in  the  matter.  It  is  certain  that  if  at  any  lime  these  railways  should  fajl  within  the 
exclusive  jurisdiction  of  parliament,  previously  existing  enactments  with  regard  to 
them  can  have  effect  only  in  so  far  as  parliament  intends,  and,  therefore,  whatever 
the  construction  of  these  clauses  or  the  intention  of  the  legislature  with  regard  to 
them  may  be,  it  seems  to  the  undersigned  harmless  so  far  as  Dominion  interests  are 
concerned.  The  undersigned  would  not,  therefore,  recommend  disallowance  of  any 
of  these  Acts  upon  the  ground  solely  that  they  contain  the  clauses  upon  which  he  has 
already  commented. 

The  undersigned  has  received  a  communication  from  the  Japanese  Consul  at 
Vancouver  objecting  to  the  clause  above  quoted  with  respect  to  aliens,  particularly 
■with  regard  to  the  legislation  respecting  the  Victoria  Terminal  Railway  and  Ferry 
Company,  and  he  points  to  the  clause  respecting  the  Japanese  contained  in  the  agree- 
ment set  forth  in  the  above-mentioned  by-law.  It  is  unnecessary  for  the  undersigned 
to  review  here  the  corresirondence  which  has  taken  place  during  the  last  three  years 
between  the  Imperial  government.  Your  ExcUency's  government  and  the  government 
of  British  Columbia  with  regard  to  legislation  respecting  the  Japanese.  A  number 
of  statutes  have  been  disallowed,  and  the  government  and  legislature  of  the  province 
are  well  aware  of  the  policy  of  Your  Excellency's  government  with  regard  to  such 
legislation  and  the  reasons  for  it.  Heretofore  exception  has  been  made  with  respect 
to  Acts  incorporating  private  companies  because  of  the  inconvenience  which  might 
arise  if  these  statutes  were  disallowed  after  the  companies  had  been  organized  and 
commenced  operations,  but  in  the  report  of  the  undersigned,  approved  24th  April, 
1900,  to  Your  Excellency  in  Council,  the  undersigned  referring  to  the  disallowance 
,  of  previous  Acts  of  British  Columbia  for  the  same  reason,  and  to  the  Acts  then  under 
review,  stated :  "  Inasmuch,  however,  as  certain  statutes  of  British  Columbia  were 
disallowed  in  1899  on  account  of  provisions  attempting  to  render  illegal  the  employ- 
ment of  Japanese,  and  as  certain  other  statutes  will,  if  this  report  be  approved,  soon 
be  disallowed  for  the  same  reason,  the  undersigned  considers  that  by  the  time  of 
another  session  of  the  legislature  it  will  be  safe  to  hold  that  the  views  of  Her  Majesty's 
government  and  of  this  government  with  regard  to  anti-Japanese  legislation,  are 
generally  and  sufficiently  understood  in  British  Columbia,  and,  therefore,  it  may 
well  be  considered,  in  case  of  this  objectionable  section  appearing  in  future  Acts  of 
incorporation,  or  Acts  affecting  private  companies,  that  these  companies  Acts  ought 
not  to  have  exceptional  treatment.  The  applicants  may  be  held  to  have  obtained  the 
legislation  at  their  own  risk,  and  persons  dealing  with  corporations  incorporated  by 
charters  attempting  to  impose  disabilities  upon  aliens  may  also  be  held  to  have  acted 
with  notice  of  the  views  entertained  by  Your  Excellency's  government,  and  of  the 
action  which  would  probably  be  taken  with  respect  to  such  measures." 

A  copy  of  this  report  was  duly  communicated  to  the  provincial  government,  and 
in  face  of  the  warning  so  given,  the  undersigned  does  not  consider  that  any  further 
exception  should  be  made.  The  statutes  now  in  question  contain  all  the  objectionable 
provisions  which  led  to  the  disallowance  of  the  former  Acts.  The  objections  are 
in  the  present  instance  more  serious,  inasmuch  as  not  only  Japanene,  but  all  aliens, 
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are  disqualified  from  employment  to  the  extent  mentioned  in  these  Acts.    The  subject 
of  aliens  is  clearly  within  the  exclusive  authority  of  parliament. 

Immigration  is  also  within  Dominion  jurisdiction,  and  it  has  been,  and  is,  the 
policy  of  Your  Excellency's  government  to  promote  immigration,  large  sums  of  money 
being  annually  expended  from  the  Dominion  treasury  to  that  end.  The  efEorts  of 
'  Your  Excellency's  government  would,  however,  be  certainly  paralyzed  if  the  immi- 
grant, upon  coming  to  Canada,  is  to  find  the  way  of  employment  closed  to  him  by 
provincial  legislation.  The  policy  of  these  enactments  is  so  contrary  to  that  of  Your 
Excellency's  government,  and  the  enactments  themselves  so  manifestly  ultra  vires, 
that  the  undersigned  considers  that  no  course  is  open  to  Your  Excellency's  govern- 
ment, consistently  with  the  public  interest,  but  the  exercise  of  the  power  of  disallow- 
ance, unless,  Mdeed,  the  provincial  legislature  repeal  these  provisions. 

The  undersigned,  iherefore,  recommends  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant  Governor  of  British  Columbia,  with  a  request  that  he 
inform  Your  Excellency's  government  as  soon  as  convenient  whether  these  Acts  will 
be  amended  within  the  time  limited  for  disallowance  by  repealing  the  clauses  affecting 
aliens,  and  further  as  to  the  legislation  respecting  the  Victoria  Terminal  Railway 
and  Ferry  Company,  by  reforming  the  by-law  and  agreement  therein  referred  to,  so  as 
to  do  away  with  the  provisions  relating  to  Japanese. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister  of  Justice. 


.     (Approved  10  January,  1905) 

Department  op  Justice,  Ottawa,  December  27,  1901. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  th  honour  to  submit  his  report  upon  the  Revenue  Tax  Act, 
1901,  of  the  statutes  of  British  Columbia,  1  Edward  VII,  chapter  46,  intituled  "  An 
Act  to  provide  for  the  collection  of  a  tax  on  persons." 

This  Act  requires  every  male  person,  as  defined  by  the  Act,  in  the  province  of 
British  Columbia  to  pay  an  annual  revenue  tax  of  $3,  subject  to  be  increased  as  pro- 
vided by  the  Act,  which  tax  is  to  fall  due  from  and  after  January  2nd  in  each  year, 
and  shall  be  payable  in  advance  for  the  use  of  His  Majesty  in  the  right  of  the  province. 
It  is  provided,  however,  that  every  merchant,  farmer,  trader  or  employer  of  labour 
shall  on  demand  of  the  assessor  and  collector  pay  the  annual  tax  for  every  male  person 
in  his  employ,  not  only  at  the  time  when  said  demand  is  made,  but  also  from  time  to 
time  for  every  male  person  in  his  employ  during  the  year  for  which  the  tax  is  payable, 
and  may  deduct  the  amount  eo  paid  on  account  of  any  such  male  person  from  the 
amount  of  salary  or  wagc^  di^i  or  to  become  duo  to  any  such  male  person  upon  the 
production  or  delivery  of  the  receipt  of  such  tax  for  such  person.  It  is  provided  that 
every  such  merchant,  farmer,  trader  or  employer  of  labour  shall  be  primarily  liable 
for  the  said  tax  in  respect  of  every  male  person  in  his  employ,  and  that  he  shall  be 
liable  to  all  the  provisions  of  the  Act  with  regard  to  such  persons  in  his  employ. 

It  is  not  clf'ar  to  the  undersigned  whether  in  the  case  of  an  employee  the  statute 
intends  that  payment  should  bo  enforced  directly  against  him.  Express  irovision  is, 
however,  made  for  cnforciug  payment  of  the  tax  imposed  in  resfect  of  such  employee 
against  the  employer. 

It  seems  clear  to  the  undcrsi'irned  that  this  method  of  taxation,  bo  far  as  the 
employer  in  respect  of  those  in  his  employ  is  concerned,  is  not  direct  taxation.  The  power 
of  a  local  legislature  to  tax  arises  under  the  2nd  and  9th  enumerations  of  section  92  of 
the  British  North  America  Act,  viz.:  "(2)  Direct  taxation  within  the  province  in  order 
to  the  raising  of  a  revenue  for  provrincxal  purposes;"  and  "(9)  Rhop,  saloon,  tavern  and 
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auelioneer,  and  other  licenses  in  order  to  tht  raising  of  a  revenue  for  provincial,  local 
or  municipal  purposes."  No  question  of  licenses  is  involved  in  this  Act,  and,  therefore, 
in  60  far  as  the  Ace  authorizes  indirect  taxation,  it  is  ultra  vires.  A  definition  quoted 
by  the  highest  judicial  authority  as  embodying  an  understanding  of  the  most  obvious 
indicia  of  direct  and  indirect  taxation,  which  is  a  common  understanding,  and  likely 
to  have  been  present  to  the  minds  of  those  who  passed  the  Act  of  Union,  is  the  defini- 
tion of  John  Stuart  iM^ill,  as  follows :  "  Taxes  are  either  direct  or  indirect.  A  diretrt 
tax  is  one  which  is  demanded  from  the  very  persons  who  it  is  intended  or  desired  should 
pay  it.  Indirect  taxes  are  those  which  are  demanded  from  one  person,  in  the  expecta 
tion  and  intention  that  he  shall  indemnify  himself  at  the  expense  of  another." 

The  project  of  taxing  the  employer  in  respect  of  hin  employees,  and  authorizing 
him  to  withhold  the  amount  of  the  tax  so  paid  from  the  wages  due  to  the  employee, 
is  not  one  by  which  the  tax  is  demanded  from  the  persons  who  it  is  intende<l  or  desired 
should  pay  it,  but  rather  by  which  the  tax  is  demanded  from  one  person  in  the  expecta- 
tion a'.id  intention  that  he  shall  indemnify  himself  at  the  expense  of  another.  It  would 
be  pc-rhaps  hard  to  find  a  more  apt  illustration  of  a  tax  indirectly  levied  than  that 
furnished  by  this  legislation.  The  undersigned  entertains  no  doubt  that  sections  5,  G 
and  7,  and  the  other  provisions  of  the  Act  affecting  +]i  ?  employer  of  labour  as  such 
should  be  repealed,  and  he  recommends  that  inquiry  be  aade  of  the  provincial  govern- 
ment upon  communication  of  a  copy  of  this  report  as  to  whether  such  amendments  will 
be  made  within  the  time  limited  for  disallowance. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister    of   Justice. 
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(Approved  25  January,  1W2) 

Department  of  Justice,  Ottawa,  27th  December,  1901. 
To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Companies'  Act,  1^97,  amend- 
ment Act,  1901,  ol  British  Oolumbia,  1  Edward  VII,  chapter  10,  intituled:  "An  Act  to 
amend  the  '  Companies'  Act,  1897.' " 

Section  2  is  as  follows :  "  The  term  *  Extra-provincial  Company,'  under  the 
'Companies'  Act,  1897,'  shall  be  deemed  to  have  included  and  shall  include  every 
cori)oration,  company,  association  or  society  inc"-porated  under  any  Investment  and 
Loan  Societies  Act,  Loan  Corporation  Act,  or  Building  Societies  Act,  or  any  similar 
Act  thereto  of  the  United  Kingdom,  or  of  the  Dominion  of  Canada,  or  of  the  late 
province  of  Canada,  or  of  any  province  of  Canada  (excepting  the  province  of  British 
Columbia),  and  having  gain  for  its  purpose  and  object,  and  being  empowered  to  lend 
money  to  others  than  its  members  only,  and  any  such  corporation,  company,  associa- 
tion or  society  having  obtained  a  license  under  said  '  Companies'  Act,  1897,'  shall 
not  be  deemed  to  come  within  the  '  Extra-provincial  Investment  and  Loan  Societieo 
Act,  1900.' " 

Section  3  provides  that  the  fee  to  be  paid  by  any  such  corporation,  company, 
association  or  society  for  such  license  shall  be  $2S0. 

Section  4  enacts  that  on  or  about  1st  March  in  each  year  every  coriwration,  com- 
pany, association  or  society  mentioned  in  section  2  licensed  under  the  Oompanii's'  Act, 
1897,  shall  file  in  tlie  office  of  the  Provincial  Secretary  a  copy  of  every  return  or  ft^t"- 
ment  required  to  be  made  during  the  prt«cdiug  year  by  tlie  Act,  statute,  ordinance  or 
other  provision  of  law  under  which  it  was  inoorporated  or  is  governed,  and  in  default 
shall  be  liable  to  a  penalty  not  exceeding  $25  for  every  day  during  which  such  default 
continues.  So  far  as  this  latter  provision  is  ooncorned  it  iis,  in  tlie  opinion  of  tlie  under- 
signed, not  justified  in  the  execution  of  any  iwwer  of  taxation  vested  in  the  legislature. 
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If  a  Dominion  company  be  by  its  charter  or  Act  of  incorporation  required  to  file 
returns  at  the  office  of  the  Provincial  Secretary,  it  must  be  subject  in  case  of  default  to 
the  Dominion  legislation  applying  in  euch  cases,  but  a  provincial  legislature  is  not 
authorized  to  provide  any  additional  sanction,  nor  is  it  authorized  as  a  measure  of 
taxation,  ito  impose  a  penalty  for  not  filing  returns  upon  which  the  tax  does  not  in 
anywise  depend. 

While  not  disputing  the  power  of  a  legislature  to  tax  a  company  incorporated  by 
the  Parliament  of  Canada,  the  undersigned  considers  that  Dominion  companies  ought 
not  to  be  subject  to  differential  treatment;  and  that  it  is  the  duty  of  Your  Excellency's 
government  to  see  that  taxes  are  not  imposed  for  provincial  purposes  upon  Dominion 
companies  where  the  like  taxes  are  not  in  similar  cases  imposed  upon  provincial  com- 
P'.iiies.  This  Act,  ought,  therefore,  to  be  amended  by  repealing  section  4,  and  by 
either  repealing  sections  2  and  3  or  amending  them  so  as  to  provide  that  no  license,  fee 
or  tax  shall  be  imposed  or  exigible  under  the  statute  ae  against  a  Dominion  corporation 
except  in  so  far  as  under  the  like  circumstances,  a  similar  tax  or  license  fee  is  similarly 
chargeable  by  the  law  of  British  Columbia  as  against  companies  incorporated  by  or 
under  the  authority  of  a  statute  of  that  province. 

The  undersigned  has  the  honour  to  recommend  that  a  copy  of  this  report,  if 
approved,  be  transmitted  to  the  Lieutenant  Governor  of  British  Columbia,  with  a 
request  that  he  inform  Your  Excellency's  government  as  soon  as  convenient  whether 
this  Act  will  be  so  amended  within  the  time  limited  for  disallowance. 

Respectfully  submitted, 

C.  FITZPATRICK, 

Minister    of   Justice. 

J 

I 

i- 

(Approved  10  Jcmuary,  190S) 

Department  op  Justice,  Ottawa,  28th  December,  1901. 

2'o  His  Excellency  the  Oovemor  Oenerdl  in  Council: 

There  has  been  referred  to  the  undersigned  a  communication  from  Mr.  R.  F. 
Tolmie,  Secretary  of  the  British  Columbia  Mining  Association,  inclosing  a  petition 
(copy  herewith)  addressed  to  Your  Excellency,  from  the  British  Columbia  Mining 
Association,  praying  for  the  disallowance  of  chapter  37  of  the  statutes  of  British 
Columbia,  1901,  intituled :  "  An  Act  to  amend  the  '  Inspection  of  Metalliferous  Mines 
Act '  and  amending  Act." 

The  undersigned  recommends  that  a  copy  of  the  petition  and  of  this  report,  if 
approved,  be  transmitted  to  the  Lieutenant  Governor  of  British  Columbia,  requesting 
that  his  government  express  their  views  upon  the  matter  for  the  informQtion  of  Your 
Excellency's  government. 

Respectfully  submitted, 

DAVID  MILLS, 

Minister   of   Justice. 


Petition  of  the  British  Columbia  Mining  Association  to  His  Excellency  the  Oovemor 

General  in  Council  re  Chapter  37 

To  His  Eveelhncy  the  Oovemor  Oeneral  in  Council: 

The  petition  of  the  British  Columbia  Mining  Association  showeth  as  follows: — 
1.  That  under  and  by  virtue  of  the  provisions  of  •section  9  of  Bill  No.  28,  en- 
titled: "An  Act  to  amend  the  inspection  of  Metalliferous  Mines  Act  and  amending 
Act,"  passed  at  the  last  session  of  the  Legislative  Assembly  of  the  province  of  British 
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Columbia,  it  is  provided.  General  Rule  8,  as  set  for  in  section  25  of  the  said  Act  is 
hereby  repealed  and  the  foUowingf  substituted  therefor:  In  every  mine  where  hoisting 
is  employed  either  for  the  carriage  of  persons  or  minerals,  the  following  code  of  mine 
signals  should  be  used:  (Here  follows  the  schedule  as  set  out  in  the  said  Bill). 

2.  That  this  association  took  occasion  before  the  passing  of  the  said  Act  by  the 
Legislative  Assembly  of  British  Columbia  to  protest  against  the  passing  of  said  Bill 
for  the  following  reasons  amongst  others: 

(o.)  That  in  the  opinion  of  the  members  of  this  association  no  good  reason  pre- 
sents itself  for  repealing  General  Kule  8,  as  set  forth  in  section  2S  of  the  Mines 
Metalliferous  Inspection  Act,  being  chapter  61,  revised  statutes  of  British  Columbia, 
and  to  make  the  additions  provided  for  in  section  &  of  the  said  Bill  No.  28,  will  only 
lead  to  confusion  and  consequently  to  accidents. 

(b.)  That  in  the  opinion  of  the  members  of  this  association  such  opinion  being 
based  on  long  and  vide  experience — it  is  impossible  to  devise  by  legislation  a  uniform 
code  of  signals  adaptable  to  all  mines  without  interfering  with  safety  and  efficiency. 

(c.)  That  from  the  many  years  of  mining  experience  which  the  members  of  this 
«»"sociation  have  had  in  different  parts  of  the  world,  they  zt<^  unable  to  recall  any  acci- 
liuflts  in  mines  that  would  have  been  prevented  by  the  adoption  of  a  uniform  cods  of 
signals.  In  the  opinion  of  the  members  of  this  association  the  addition  to  the  code 
provided  for  by  eection  9  of  said  Bill  No.  28,  will  not  in  any  way  increase  the  safety 
of  operating  cages  and  skips,  but  on  the  contrary,  by  their  complex  nature  and  undue 
length  they  will  be  so  dangerous  that  their  use  will  be  out  of  the  question,  having  dun 
regard  to  the  safety  of  employees. 

(d).  That  in  the  absence  of  any  demand  being  made  upon  the  government  for  the 
changes  in  the  law  contemplated  by  section  9  of  said  Bill  No.  28,  the  members  of  this 
association  are  at  a  loss  to  understand  why  such  unworkable  conditiond  should  be  im- 
posed upon  mine  operators,  especially  in  view  of  the  fact  that  from  the  experience  of 
the  members  of  this  association,  no  legalized  code  of  mine  signals  of  such  an  extensive 
nature  as  that  provided  for  in  sectir ".  9  of  Bill  No.  28  has  been  ever  found  beneficial 
or  tended  to  the  safety  of  employees. 

3.  That  by  section  25  of  said  chapter  134,  revised  statutes  of  Bidtish  Columbia, 
it  is  provided  that  "  The  following  general  rules  shall,  so  far  as  may  be  reasonably 
practicable,  be  observed  in  every  mine  to  which  this  Act  applies."  In  the  opinion  of 
the  members  of  this  association — and  they  state  the  same  here  as  a  matter  of  fact, 
based  upon  long  years  of  experience,  the  code  of  mine  signals  set  out  and  provided  in 
said  section  9  of  Bill  No.  28  cannot  be  observed  in  the  mines  to  which  the  said  Act 
applies,  as  tihe  same  are  not  reasonably  practicable. 

Tour  petitioners,  therefore,  pray  that  for  the  reasons  above  stated  the  said  Bill 
No.  28,  being  "  An  Act  to  amend  the  Inspection  of  Metalliferous  Mines  Act  and 
amending  Act,"  be  disallowed  by  Your  Excellency  in  Council. 
And  your  petitioners  as  in  duty  bound  will  ever  pray, 

THE  BRITISH'  COLUMBIA  MINING  ASSO€IATION, 

Per  R.  F.  Tolmie, 

Oeneral  Secretary 


(Approved  10  May,  1902) 

Department  of  Justice,  Ottawa,  3rd  May,  1920. 
To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  chapter  80  of  the  statutes  of 
British  Columbia,  passed  in  the  first  year  of  His  Majesty's  reign,  1901,  and  intituled 
"  An  Act  to  incorporate  the  Lake  Bennett  Railway  Company."  Reference  has  already 
been   made   to    this   Act   in   a   report   upon    these   statutes   by    the   predecessor    in 

12291—411 


628 


BRITISH  COLUMBIA 


office  of  the  UHdersigned.  It  is  provided  by  section  3  that  the  company  may  lay  out, 
construct  and  operate  a  railway  from  a  jwint  at  or  near  the  headquarters  of  Dyea 
River,  to  a  point  at  or  near  Lake  Bennett,  thence  to  the  60th  parallel  of  latitude. 
The  undersigned  observes  that  the  territory  between  the  ocean  and  that  region  which 
is  proposed  to  be  traversed  by  the  line  of  railway  thus  chartered  is  now  in  dispute 
between  the  United  States  and  the  Dominion  of  Canada,  and  it  is  considered  inex- 
pedient pending  the  settlement  of  that  dUpute  to  permit  the  construction  of  railways 
which  may  complicate  and  increase  the  difficulty  already  existing.  The  authority  of 
a  provincial  legib'..  ture  over  railways  is  limited  to  such  as  are  local  in  their  character, 
and  which  do  not  connect  the  province  with  any  other  or.  others  of  the  provinces,  or 
extend  beyond  the  limits  of  the  province.  It  is,  in  the  opinion  of  the  undersigned, 
therefore,  very  doubtful  whether  it  is  competent  to  the  legislature  of  British  Columbia 
to  authorize  the  construction  of  this  railway  from  the  Dyea  River  to  the  northern 
boundary  of  the  province,  and  the  attempt  to  keep  the  traffic  of  such  a  railway  under 
the  control  of  the  local  government,  notwithstanding  any  legislation  of  parliament 
upon  the  subject,  is  also  objectionable.  These  two  provisions  construed  together 
may  furnish  reason  for  disallowance  of  the  Act,  but  in  addition  to  these  reasons  the 
undersigned  does  not  consider  it  in  the  public  interest,  or  consistent  with  the  policj' 
of  Your  Excellency's  government  that  the  Act  should  remain  in  operation. 

He  recommends,  therefore,  that  it  be  disallowed,  and  that  a  copy  of  this  report, 
if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  British  Columbia,  and  to 
Mr.  King,  who  is  named  as  one  of  the  incorporators  of  the  company,  for  their 
information. 

Humbly  submitted, 

C.  FITZPATRICK, 

Minister  of  Jusfice. 

Chapter  30  disallowed  accordingly  on  lOlh  May,  1902. 


(Approved  12  June,  1902) 

Department  of  Ju&tici!.,  Ottawa,  9th  June,  1902. 
To  Ilia  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  the  despatch  of  the  Lieutenant  Governor  of  British 
Columbia  of  29th  ultimo,  observes  that  with  regard  to  chapter  46  of  the  British 
Columbia  Act,  1901,  intituled:  "An  Act  to  provide  for  the  colioction  of  a  tax  on 
persons,"  the  provincial  government  refers  to  correspondence  with  the  undersigned. 
The  Attorney  General  of  British  Columbia  wrote  Mr.  Mills  on  31it  January  last, 
referring  to  Mr.  Mills'  report  to  Your  Excellency  upon  this  statute  of  27th  December. 
1901.     The  Attorney  General  stated  as  follows: — 

"These  provisions  in  almost  their  present  form  were  first  enacted  by 
sections  6,  7  and  8,  chapter  24  of  1881,  and  afterwards  re-enncted  by  sections  8 
and  9  of  chapter  110  of  the  consolidated  statutes  of  1888,  and  by  sections  5,  6 
and  7  of  cliapter  167  of  the  revised  statutes  of  1897. 

"  You  will,  therefore,  see  that  this  legislation  is  not  new,  and  that  on  three 
occapions  the  Dominion  executive  have  allowed  it  to  go  into  effect. 
'  "I  have  vo  doubt  that  these  provisions  fere  first  devised  to  facilitate  the 

collection  of  poll  tax  from  the  Chinese.  As  you  are  no  doubt  aware,  we  have 
in  this  province  quite  a  large  number  of  Chinese  and  Japanese  labourers.  It  is 
almost  imiKtssible  to  identify  these  men,  and  so  they  can  evade  payment  of  this 
ta.-'.  Very  few  of  them  posses  any  property  that  can  be  reached,  so  the  only 
way  to  compel  them  to  contribute  towards  the  revenue  of  the  province  is  by  a 
poll  tax  collectable  throvigh  their  employers. 
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"I   feel   oontident    that  you   are  not    inclined   to   throw   any    unnecessary 
obstacles  in  the  way  of  our  compelling  these  people  to  contribute  a  reasonable 
amount  towards  the  maintenance  of  government  in  the  province  in  which  they 
make  the  money  which  they  forthwith  export  to  China. 
5  "In  your  report  I  notice  you  make  this  observation :  'It  is  not  clear  to  the 

undersigned  whether  in  the  case  of  an  employee  the  statute  intends  that  pay- 
ment should  be  enforced  directly  against  him.'  I  submit  it  is  reasonably 
clear  that  a  collector  may  proceed  either  against  the  employer  or  the  employee 
for  the  amount  of  the  tax.  Section  3  imposes  the  tax  upon  every  male  person 
and  subsection  (3)  of  section  5,  in  my  opinion  recognizes  the  liability  of  the 
employee  to  pay  the  tax,  and  provides  that  in  the  event  of  his  doing  so,  any 
liability  of  the  employer  shall  cease.  I  would  strongly  urge  upon  you  this 
view  of  the  statute,  that  it  imposes  a  direct  tax  upon  every  male  above  a  certain 
age;  that  his  liability  to  pay  does  not  cease  upon  being  employed  by  another, 
but  that  in  that  event  by  a  statutory  attachment  of  the  'salary  or  wages  due 
or  to  become  due  to  such  male  person'  (S.  5,  subsection  1)  the  employer  becomes 
liable,  out  of  such  salary  or  wages,  to  pay  the  debt  due  to  the  Crown  by  the 
employee,  and  that  the  employers  payment  of  the  tax  discharges  pro  tanto  his 
liability  to  his  employee. 

"  I  consider  it  quite  competent  for  a  provincial  legislature  to  enact  that 
all  moneys  due  or  to  become  due  from  an  employer  shall  be  attached  until  a  tax 
debt  due  from  the  employee  to  the  Crown  or  to  a  municipality  shall  have  been 
discharged,  and  that  out  of  such  moneys  the  employer  shall  pay  the  tax. 

"  It  may  be  that  all  the  provisions  of  the  Act  are  not  as  well  drawn  as  they 
might  be,  but  I  submit  that  the  above  is  a  fair  interpretation  to  put  upon  the 
statute  as  a  whole.  You  lay  stress  in  your  report  upon  the  clause  in  subsection 
(1)  of  section  5,  that  'Every  such  merchant,  farmer,  trader  or  employer  of 
labour,  shall  be  primarily  liable  for  the  said  tax  in  respect  of  every  male  person 
in  his  employ  at  any  time  during  the  year  for  which  said  tax  is  payable,  and 
until  the  tax  is  paid  in  respect  of  such  person.'  That  clause  it  seems  to  me 
may  be  fairly  interpreted  to  refer  to  the  employers'  liability  as  garnishee  and 
to  be  a  direction  to  the  collector  to  have  recourse  in  the  first  instance  to  the 
employer  instead  of  wasting  time  and  money  collecting  from  the  employees. 

"  If  you  cannot  adopt  this  view,  I  am  prepared  to  submit  legislation  either 
repealing  the  clau  se  or  making  it  clear  that  it  has  the  meaning  I  attribute  to  it. 
As  the  dis-allowance  of  this  Act  or  the  striking  out  from  it  of  the  attachment 
provisions  would  seriously  aflFect  our  already  inadequate  revenue,  I  ask  that  you 
reconsider  the  Act,  and  that  you  do  not  have  it  disallowed  at  least  until  I  fail 
to  remove  your  objections  to  it." 

The  undersigned  having  considered  these  observations  of  the  Attorney  (Jeneral 
thereupon,  the  Deputy  Minister  of  Justice,  by  direction  of  the  undersigned,  wrote 
Mr.  Eberts  under  date  of  February  21st  last  as  follows: — 

"  Referring  to  your  letter  of  Slst  ultimo,  addressed  to  Mr.  Mills,  with 
regard  to  the  Revenue  Tax  Act,  1901,  of  British  Columbia,  I  observe  that  there 
has  been  similar  legislation  in  force  in  British  Columbia  since  1881,  and  I  am 
not  aware  that  any  question  has  come  before  the  courts  with  regard  to  it.  It 
would  seem,  therefore,  that  die  people  of  the  province  must  have  largely 
nquiesced  in  the  enforcement  of  these  provisions.  The  Minister,  however, 
entertains  no  doubt  that  they  are  ultra  vires  to  the  extent  stated  in  his  pre- 
decessor's report,  approved  on  10th  ultimo.  Any  employer  objecting  to  the 
validity  of  the  Aet  may,  of  course,  conveniently  have  the  question  determined 
by  the  courts,  and  in  view  of  the  fact  which  you  state,  that  previous  statutes 
were  not  disallowed,  he  is  not  inclined  to  recommend  extreme  measures  with 
regard  to  tlie  present  Act.    He  thinks,  however,  that  it  would  be  worth  while 


r.,5 


■■■ 


630  ''  BRITISH  COLUMBIA 

for  you  to  consider  whether  p.  more  constitutional  means  cannot  be  devised  for 
ensuring  the  collection  of  the  tax,  as  it  is  not  unlikely,  particularly  as  attention 
has  now  been  called  to  the  invalidity  of  the  statute,  that  litigation  may  arise 
which  will  involve  the  province  in  costs,  and  otherwise  prove  embarrassing. 
Awaiting  a  reply  to  the  official  despatch,  the  Minister  does  not  propose  at  present 
to  make  any  further  recommendation  to  His  Excellency." 

The  undersigned,  considering  the  communication  of  the  Attorney  General  and  the 
aforesaid  reply,  and  for  the  reasons  therein  stated,  recommends  that  the  Act  in 
question  be  left  to  such  operation  as  it  may  have. 

Humbly  submitted, 

C.  FITZPATRIOR, 

Minister  of  Justice. 


(Approved  12  June,  1902) 
Department  of  Justice,  Ottawa,  Jime  9th,  1902. 
To  His  Excellency  the  Governor  General  in  Council: 

There  has  been  rcf  arred  to  the  undersigned  a  despatch  of  the  Lieutenant  Governor 
of  British  Columbia,  aatcd  29th  ultimo,  transmitting  a  copy  of  a  minute  of  the  Execu- 
tive Council  of  that  province,  dated  28th  ultimo,  approving  a  report  of  the  Attorney 
General  with  regard  to  certain  statutes  passed  by  the  Provincial  Legislature,  1901,  to 
wiiich  objections  have  boen  raised  by  Your  Excellency's  Government. 

The  undersigned  observes  that  as  to  the  following  statutes  the  provincial  govern- 
ment recommend  the  aniendments  suggested  by  Your  Excellency's  Government  as 
alternatives  to  dissallowance,  viz. : — 

Chapter  10,  "An  Act  to  amend  the  Companies  Act,  1897;" 
Chapter  25,  "An  Act  respecting  the  fisheries  of  British  Columbia;" 
Chapter  32,  "An  Act  to  authorize  a  loan  of  five  million  dollars  for  the  purpose  of 
aiding  the  construction  of  railways  and  other  public  works;" 

Chapter  65,  "An  Act  to  amend  the  Arrowhend  and  Kootenay  Railway  Company. 
Act,  1898;" 

Chapter  69,  "An  Act  to  incorporate  the  Coast  Kootenay  Railway  Company, 
Limited;" 

Chapter  70,  "An  Act  to  amend  the  Columbia  and  Western  Railway  Company 
Act,  1895;" 

Chapter  71,  "An  Act  to  incorporate  the  Commox  and  Cape  Scott  Railway  Com- 
pany ;" 

(chapter  72,  "An  Act  to  incorporate  the  Crawford  Bay  T  lilway  Company;" 
Chapter  77,  "An  Act  to  incorporate  the  Imperial  Pacific  Railway  Company;" 
Chapter  78,  "An  Act  to  incorporate  the  Kamloops  and  Atlin  Railway  Company;" 
Chapter  79,  "An  Act  to  incorporate  the  Kootenay  Central  Railway;" 
Chapter  81,  "An  Act  to  incorporaie  the  Midway  and  Vernon  Railway;" 
Chapter  83,  "An  Act  to  incorporate  the  Queen  Charlotte  Islands  Railway  Com- 
pany ;" 

Chapter  84,  "An  Act  to  incorporate  the  Vancouver  and  Grand  Forks  Railway 
Company ;" 

Chapter  87,  "An  Act  to  incorporate  the  Yale  Northern  Railway  Company." 
The  time  for  disallowance  of  these  statutes  will  expire  on  23rd  instant.    The  legis- 
lature of  British  Columbia  has  been  for  some  time  in  session,  yet  it  does  not  appear 
from  the  despatch  that  the  amending  Acts  have  been  passed,  although  it  is  distinctly 
■tated  that  the  provincial  government  recommends  such  amendments. 
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The  undersigned  considers  that  Your  Excellency's  government  should  have  a 
definite  assurance  previous  to  23rd  instant,  tliat  these  recommendations  have  been 
carried  into  effect,  and  he  recommends  with  regard  to  the  various  Acts  above  mentioned 
that  a  telegraph  despatch  be  sent  to  the  Lieutenant  Governor  of  British  Columbia, 
acknowledging  his  despatch  of  29th  uUimo,  with  the  inclosures,  stating  that  the 
power  of  disallowance  will  not  be  exercised  if  the  amendments  proposed  are  sanctioned 
within  the  time  limited  for  disallowance  j  that  the  matter  is,  however,  of  so  much 
consequence  that  the  action  of  the  legislature  cannot  be  permitted  to  remain  in  doubt, 
and  that  it  will  be  ne-^essary  for  Your  Excellency's  government  to  take  further  action 
unless  on  or  before  the  23rd  instant  Your  Excellency's  government  is  advised  that  tho 
necessary  ameudmenta  have  been  finally  passed. 

Chapter  08,  "  An  Act  to  incorporate  the  Chilkat  and  Klehini  Railway  and  Navi- 
gation Company,"  and 

Chapter  80,  "  An  Act  to  incorporate  the  Lake  Bennett  Railway  Company." 

The  latter  of  these  Acts  has  recently  been  disallowed  for  the  reasons  stated  in  a 
previous  report  of  the  undersigned. 

As  to  Chapter  68,  the  undersigned  has  nothing  to  add  to  the  report  of  his 
predecessor  of  27th  December  last. 

Chapter  85,  "  An  Act  to  incorporate  the  Victoria  Terminal  Railway  and  Ferry 
Company,"  and 

Chapter  86,  "  An  Act  empowering  the  corporation  of  the  city  of  Victoria  to  lease 
the  market  liuilding  premises  and  otherwise  carry  into  effect  the  Victoria  Terminal 
By-law,  iroO." 

With  regard  to  these  two  Acts,  it  is  stated  in  the  provincial  despatch  that  the 
Attorney  General  has  requested  the  council  of  the  city  of  Victoria  to  advise  him  what 
action  the  city  propose  to  take  towards  reforming  the  agreements  and  by-laws  so  as  to 
render  them  unobjectionable  to  the  undersigned,  and  that  as  tliis  matter  has  not  as 
yet  been  dealt  with  by  the  council  of  Victoria,  the  Attorney  General  is  not  in  a 
position  to  make  any  recommendations  respecting  these  Acts. 

The  undersigned  observes  that  chapter  85  contains  a  clause  respecting  aliens,  the 
same  as  that  contained  in  the  other  Acts  of  incorporation  hereinbefore  enumerated, 
and  the  reasons  which  have  led  the  provincial  government  to  recommend  the  repeal  of 
that  clause  in  other  Acts  of  incorporation,  apply  equally  to  the  present  case.  There 
is  the  further  objection,  both  to  this  chapter  and  chapter  86,  that  the  agreement  and 
by-law  ratifying  the  same  which  are  referred  to  in  both  statutes,  provide  that  no 
Chinese  or  Japanese  person  shall  be  employed  upon  the  works  of  the  company. 

The  undersigned  would  be  satisfied  to  leave  these  Acts  to  their  operation  if  section 
25  of  chapter  85  were  repealed,  and  if  an  amendment  were  made  affecting  both  these 
statutes,  declaring  that  nothing  in  cither  Act  contained  should  impose  any  statutory 
disability  upon  the  company  to  employ  Japanese.  The  action  to  be  taken  by  the  legis- 
lature does  not,  therefore,  in  the  opinion  of  the  undersigned  depend  upon  the  council 
of  the  city  of  Victoria,  and  he  considers  that  this  view  should  be  communicated  by 
telegraph  to  the  Lieutenant  Governor,  with  the  request  to  inform  Your  Excellency's 
government  within  the  time  limited  for  disallowance,  whether  such  amendments  have 
been  made. 

Chapter  37:  'An  Act  to  amend  the  Inspection  of  Metalliferous  Mines  Act  and 
amending  Act.' 

The  British  Columbia  Mining  Association  petitioned  against  this  Act  upon  the 
grounds  stated  in  their  petition,  a  copy  of  which  was  submitted  to  Your  Excellency, 
with  the  report  of  the  predecessor  of  the  undersigned  of  28th  December  last.  The 
statute  provides  for  the  appointment  of  inspectors  of  mines,  requires  reports  and 
returns  to  be  made  to  the  provincial  government  respecting  accidents  and  the  working 
of  the  mines,  &c.,  and  establishes  a  code  of  signals  for  use  in  the  working  of  the  mines. 
It  also  limits  the  employment  of  engineers  to  eight  hours  per  day.  The  objection  of 
the  British  Columbia  Mining  Association  relate  to  the  code  of  signals,  which  is  said 
not  to  be  reasonably  practicable.     This  legislation  is  so  clearly   competent  to   the 
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province  that  the  undersigned  feels  that  Your  Excellency  cannot  do  more  than  represent 
the  views  of  the  association  to  the  provincial  government.  That  has  been  already  done, 
and  it  is  stated  by  the  provincial  despatch  that  it  is  so  clear  that  this  legislation  should 
not  be  interfered  with,  that  the  provincial  government  does  not  recommend  its  amend- 
ment or  repeal. 

The  undersigned  considers,  therefore,  that  this  matter  must  be  left  in  the  hands 
of  the  local  authorities,  and  he  recommends  that  the  petitioners  be  so  informed. 

The  undersigned  further  recommends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  British  Columbia,  for  the  information  of 
his  government. 

Resi^ectfully    submitted, 

C.  FITZPATRICK, 

Minister  of  Justicp. 


(Approved  20  June,  1902) 

Department  oi*  Ji.stice,  Ott.^wa,  12th  June,  1902. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned,  referring  to  his  report  of  9th  instant,  has  the  honour  to  state 
that  in  accordance  with  the  recommendations  therein  made,  the  Secretary  of  State 
has  telegraphed  to  the  Ldeutenant-Governor  of  British  Columbia  and  received  his 
reply,  which  has  been  rtTerred  to  the  undersigned.  The  Lieutenant-Governor  states 
as  follows:  "My  government  will  inot  amend  chapters  85  and  86  unless  requested  by 
mimicipal  coimcil  of  Victoria.  Bills  have  been  introduced  to  carry  out  recommended 
amendments  to  chapters  10,  25,  32,  65,  69.  TO,  71,  72,  77,  78,  79,  81,  83.  84,  and  87.  My 
government  will  undertake  that  said  bills  will  certainly  be  passed  at  present  session 
so  far  as  they  can  give  an  undertaking  respecting  action  of  legislature." 

The  undersigned  considers  that  Your  Excellency  may  properly  accept  the  assur- 
ance so  given  by  the  LieutenantXjIovernor  that  the  Acta  mentioned  other  than  chapters 
85  and  86,  will  be  Batisfactorily  amended  at  the  present  session  of  the  legislature, 
and  he  recommends,  therefore,  that  none  of  these  Acts  be  disallowed. 

As  to  chapters  85  and  86,  it  is  to  be  observed  that  the  provincial  government 
decline  to  promote  any  amendment  unless  requested  by  the  municipal  coimcil  of 
Victoria.  The  undersigned  has  already  pointed  out  that  the  action  which  the  govern- 
ment and  legislature  of  British  Columbia  ought  to  take  does  not  depend  upon  any 
request  from  the  municipal  council,  and  he  would,  in  view  of  the  correspondence, 
recommend  the  disallowance  of  these  two  Acts,  were  it  not  for  the  fact  that  it  is 
represented  to  the  undersigned  that  the  Victoria  Terminal  Railway  and  Ferry  Com- 
pany has  already  constructed  its  works,  or  a  large  portion  thereof,  that  it  has  acquired 
rights  and  expended  a  large  amount  of  capital  upon  the  faith  of  the  agreement  with 
the  city,  and  the  two  statutes  in  question,  and  it  would,  therefore,  lead  to  very  great 
hardship  and  expense,  as  well  as  some  confusion  of  interests,  in  which  innocent  persons 
might  suffer,  if  these  Acts  were  disallowed.  Further,  the  undersigned  entertains  no 
doubt  that  the  clause  constituting  the  objection  to  the  legislation  ia  clearly  ultra  vires, 
and  cannot  legally  affect  the  rights  or  capacity  of  aliens  or  Japanese  or  others,  against 
whom  it  may  be  nominally  airected.  For  these  exceptional  reasons,  the  undersigned 
considers  that  chapters  85  and  86  may  be  left  to  such  operation  as  they  may  have, 
notwithstanding  the  probability,  which  appears  very  great,  that  the  legislature  will  not 
make  the  suggested  amendments.  The  non-disallowance  of  these  Acts  should  not, 
however,  be  regarded  as  a  precedent  or  urged  in  support  of  any  discrimination  in 
favour  of  future  Acts  of  incorporation  containing  these  or  similar  objectionable  clauses, 
the  general  intention  of  Your  Excellency's  government  being  for  the  future  to  make 
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no  exception  in   the  disallowance  of  statutes  of  British   Columbia   ailecting   aliens 
generally  or  specially  directed  against  the  Japanese. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  British  Columbia,  for  the  information  of  his 
government. 

Humbly    submitted, 

C.  FITZPATRICIv, 

Minister  of  Justice. 


2  EDWARD  VII,  1902 

3rd  Session — 9th  Legislatcrk. 


Japanese  Consul  General  to  the  Governor  General. 

IxfPERiAL  Consulate  Gexeral  of  Japan,  June  2.5th,  1902. 

Sir,  Your  Excellency, — In  the  name  of  His  Imperial  Japanese  Majesty's  govern- 
ment, I  have  the  honour  to  call  Your  Excellency's  serious  attention  to>  the  following 
Bills  that  were  passed  by  the  British  Columbia  Legislative  Assembly  during  the  session 
which  is  just  over,  and  to  which  assent  was  given  on  the  23rd  instant  by  His  Honour 
the  Lieutenant-Governor  of  the  province,  viz: — 

1st.  The  Bill  entitled  "  An  Act  to  further  amend  the  Coal  Mines  Regulation 
Act." 

According  to  the  report  made  to  me  by  His  Imperial  Majesty's  consul  at  Van- 
couver, the  said  Bill  has  taken  the  form  of  re-enacting  rule  34  of  section  82  of  chapter 
138  of  the  revised  statutes  of  British'  Columbia,  with  the  addition  to  the  said  rule  of 
the  word  "Japanese"  inserted  after  the  word  "Chinaman." 

This  rule,  therefore,  reads  "as  follows:  "Rule  34.  No  Chinaman,  Japanese,  or 
person  unable  to  speak  English,  shall  be  appointed  to  or  shall  occupy  any  position  of 
trust  or  responsibility  in  or  about  a  mine,  subject  to  this  Act,  whereby  through  his 
ignorance,  carelessness  or  negligence  he  might  endanger  the  life  or  limb  of  any  person 
employed  in  or  about  a  mine,  viz.,  as  bankman,  onsetter,  signalman,  brakcman,  points- 
man, fumaceman,  engineer,  or  be  employed  below  ground  or  at  the  windlass  of  a 
sinking  pit." 

This  rule,  as  Your  Excellency  is  already  aware  of,  as  it  appeared  in  the  revised 
statutes  of  British  Columbia,  that  is,  without  the  present  addition  of  the  word 
"Japanese,"  was  disallowed  practically  by  the  decision  rendered  by  the  Privy  Council 
of  Great  Britain,  which  decided  on  an  appeal  taken  from  the  decision  of  the  full 
court  of  the  province  of  British  Columbia,  as  follows: — 

"That  an  enactment  by  a  provincial  legislature  that  no  Chinaman  shall  be 
employed  in  mines  is  beyond  its  competence,  inasmuch  as  by  the  British"  North  America 
Act,  1867,  section  91,  subsection  2.5,  legislation  with  respect  to  naturalization  and 
aliens  is  reserved  exclusively  for  the  parliament  of  the  Dominion  of  Canada."  Relying 
on  this  decision  of  the  highest  tribunal  of  the  British  Empire,  the  present  Bill  must 
surely  be  ultra  vires  of  the  powers  of  the  legislative  assembly  of  British  Columbia, 
as  the  word  "Japanese"  as  added  is  only  variation  in  the  originally  disallowed  rule  34. 

2nd.  The  Bill  No.  14:  An  Act  relating  to  the  employment  on  works  carried  on 
under  franchises  granted  by  private  Acts,  with  one  section  added,  as  follows: — 

-  "(1)  The  Lieutenant-Governor  in  Council  may  appoint  the  chief  of  the 
provincial  police  and  any  provincial  police  constable  or  other  persons  as  officers 
to  carry  out  and  enforce  the  provisions  of  this  Act." 
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The  provisions  of  this  Act  are  the  same,  with  the  exception  of  last  section  10,  as 
jfiven  flhrve,  which  has  been  added,  as  that  Act  passed  as  Cb'aptor  14,  1900,  Statutes 
of  Bvifiah  Columbia,  and  entituled: — 

"An  Act  relating  to  the  employment  on  works  carried  on  under  franchises  granted 
by  Private  Acts."  This  Act  of  chapter  14,  1900,  was  disallowed  on  September  11th, 
1901,  by  Your  Excelloncy. 

The  section  14  above  referred  to  will  prejudicially  effect  the  number  of  Japanese 
settlers  in  the  province,  as  it  prohibits  employment  of  any  Jajjanese  who  are  unable  to 
read  the  Act  in  a  language  of  Europe,  on  any  of  the  works  specified  under  this  section, 
and  besides  there  is  every  reason  to  believe  that  this  section  is  deliberately  meant 
against  the  employment  of  Japanese  people  only,  as  it  is  not  a  test  of  the  language  of 
the  province,  the  English  language,  for  any  other  Europeiin  language  is  admitted  for 
the  test. 

3rd.  Insertion  of  these  clauses  in  all  private  Bills  which  tend  to  the  exclusion  of 
the  employment  of  Japanese  labour,  and  particularly  these  clauses  which'  are  being 
added  to  the  various  railway  Bills,  notably  section  4  of  the  Pacific  Northern  and 
Omenica  Railway  Company  Bill,  which  discriminates  against  Japanese  in  particular. 

4th.  A  resolution  moved  by  a  member  of  British  Columbia  legislature  on  the  10th 
April  and  carried  on  15th  of  the  same  month,  as  follows : — 

"That  all  contracts,  leases  and  concessions  of  whatsoever  kind  entered  into, 
issued  or  made  by  the  government  or  on  belialf  of  the  government,  provision 
be  made  that  no  Chinese  or  Japanese  shall  be  employed  in  connection  there- 
with." 

Pursuant  to  this  resolution  the  Japanese  consul  at  Vancouver  reports  special 
licenses  are  now  being  issued  to  which  are  attached  a  condition  that  no  Chinese  or 
Japanese  shall  be  employed  thereon. 

It  seems  that  this  new  clause  has  not  been  passed  by  a  general  Act  of  the  Legis- 
lative Assembly,  but  the  condition  has  been  attached  by  the  authority  of  section  50  of 
chapter  113  of  the  revised  statutes  of  British  Columbia,  1897,  in  which  the  Chief 
Commissioners  of  Lands  and  Works  may  grant  licenses,  to  be  called  special  licenses, 
subject  to  such  conditions,  regulations  and  restrictions  as  may  from  time  to  time  be 
established  by  the  Lieutenant-Governor  in  Council. 

Wliether  this  be  an  Act  or  simply  a  resolution  empowered  by  an  Act,  either  its 
practical  effect  or  with  regard  to  its  being  constitutional  or  not,  tut  in  any  case  there 
is  no  doubt  that  it  is  the  legislation  which  affects  the  questions  of  aliens,  similar  to 
that  which  was  at  stake  in  the  case  of  Bryden  vs.  the  Union  Colliery  Co.  of  British 
Columbia,  in  which  it  was  decided  by  the  Privy  Council  of  Great  Britain  in  July, 
1890,  that  such  legislation  was  distinctly  unconstitutional.  While  this  clause  is 
unconstitutional,  the  Japanese  residents  in  the  province  will  materially  suffer  from  the 
steps  taken,  as  they  are  entirely  prohibited  from  being  engaged  on  timber  limits  and 
in  work  connected  with  the  timber  licenses  and  a  large  number  of  them  will  con- 
sequently be  thrown  out  of  work  and  from  their  living,  which  they  peacefully  enjoyed 
for  a  number  of  years. 

5th.  Bill  introduced  into  the  British  Columbia  legislature  by  the  Minister  of 
Mines  of  the  same  provincial  government,  entitled  "An  Act  to  rcoulate  Immigration 
into  British  Columbia." 

This  Bill  is  practically  the  same  as  the  one  that  was  introduced  at  a  former  session 
of  the  legislature,  but  was  disallowed  by  Your  Excellency's  government. 

The  object  of  this  Act  is  similar  to  the  f-ormer  one,  inasmuch  as  it  is  aimed 
obviously  and  solely  at  the  exclusion  of  the  Japanese  from  the  province,  since  by  sub- 
section (/)  the  Chinese  are  exempt  from  the  provisions  of  the  Act. 

My  protest,  as  stated  in  the  foregoing  paragraph,  will  apply  to  this  last  and  most 
serious  one  with  even  stronger  force,  as  should  this  Bill  come  into  force,  the  Japanese 
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will  be  totally  deprived  of  their  tteaty  right  of  free  entry  into  Canada  through  their 
international  highway,  both  by  land  and  water,  and  the  province  of  British  Columbia 
will  virtually  mean  to  shut  herself  against  the  people  of  Japan.  These  high-handed 
measures,  pursued  on  the  part  of  the  British  Columbia  legislature,  are  almost  an 
infringement  of  the  treaty  stipulations  between  the  two  most  friendly  powers  con- 
cerned. Besides,  it  is  manifest  that  such  legislation  is  far  from  being  constitutional,  as 
the  province  is  not  entitled  to  have  jurisdiction  over  the  questions  which  involve  the 
welfare  and  interests  of  aliens  and  immigrants,  such  power  vholly  resting  with  the 
Dominion  government.  Your  Excellency  is  doubtless  awnre  that  the  Imperial  Japanese 
government  has  been  voluntarily  restricting  the  cniigration  of  their  labourers  into 
Canada  for  tin  past  two  ;\  ars,  for  the  sole  reason  to  avoid  any  friction  that  might  occur 
by  allowing  thci  ■  to  come  into  .British  Columbia,  and  to  cause  any  ill-feeling  among  a 
certain  class  of  people  there. 

That  the  fact  that  the  voluntary  course  thus  taken  by  the  Japanese  government 
has  proved  so  very  effective  is  fully  proved  by  the  Royal  Commissioners  appointed 
by  Your  Excellency's  government. 

The  commissioners  ^tate  in  their  report,  published  as  dlows:  "Your  commis- 
sioners fully  appreciate  the  action  taken  by  the  government  of  Japan  on  August  2, 
1900,  whereby  the  governors  of  the  prefectures  of  Japan  were  instructed  to  prohibit 
entirely  for  the  time  being  the  emigration  of  Japanes<^>  labourers  for  the  Dominion 
of  Canada,  &c.,  &c. 

"The  course  adopted  by  the  Japanese  government,  if  we  may  without  presump- 
tion be  permitted  to  say  so,  is  most  opportune,  eliminating  all  causes  of  friction  and 
irritation  between  Canada  and  Japan,  and  so  favouring  a  freer  trade  and  inter- 
course between  the  countries  than  could  otherwise  obtain." 

"Nothing  further  is  needed  to  settle  this  most  difficult  question  upon  a  firm 
basis  than  some  assurance  that  the  action  already  taken  by  the  government  of  Japan 
be  revoked." 

"Your  conunisaionerg  desire  to  express  their  earnest  hope  that  in  the  continu- 
ance of  this  friendly  policy,  legislation  on  this  subject  by  the  Canadian  government 
may  be  rendered." 

While  your  commissioners  thus  highly  appreciate  tiif  measures  taken  by  the 
government  of  Japan,  and  strongly  recommend  to  your  government  that  there  should 
be  no  legislation  enacted  against  the  immigration  of  Japanese  subjects  into  Canada, 
I  am  at  a  loss  to  find  out  why  the  British  Columl)ia  government  should  n,  lin  pass 
the  legislation  above  referred,  which  was  disallowed  by  Your  Excellency  ■  nly  six 
months  ago. 

I  shall  not  argue  any  further  on  the  subject,  as  all  these  Bills  above  referred 
to  are  merely  repetitions  of  the  Bills  either  passed  by  the  British  Columbia  legisla- 
ture in  previous  sessions,  or  disallowed  by  Your  ExceUency  within  only  the  last  six 
months,  and  still  more  as  they  were  so  thoroughly  and  ably  argued  by  my  predecessor 
in  office,  Hon.  S.  Sh'iunger,  on  previous  occassions,  that  I  have  very  little  to  add 
to  his  argument. 

Before,  however,  concluding  this  note  of  official  protest,  I  have  further  honour 
of  requesting  Your  Excellency  in  behalf  of  His  Imperial  Japanese  Majesty's  govern- 
ment, that  you  will  take  speedy  steps  that  these  obnoxious  Bills,  particularly  that  relat- 
ing to  thte  Japanese  immigration,  be  disallowed,  before  it  shall  come  into  force,  as  this 
legislation  even  tor  a  moment  if  left  in  force,  will  most  injuriously  interfere  with 
the  free  movement  of  all  classes  of  Japanese  in  general,  the  consequence  of  it  will 
eventually  lead  to  jeopardizing  of  trade  relations  between  Japan  and  Canada,  in 
which  British'  Columbia  is  particularly  interested. 

While  I  trust  that  Your  Excellency's  government  should  similarly  be  ready  to 
use  on  this  occasion  the  same  enlightenment  and  impartial  policy  which  has  on  previous 
occasions  been  extended  to  the  legislation  of  this  kind,   they  will   also  take  into 
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consideration  that  on  account  of  the  recent  treaty,  the  people  of  the  countries  on  both 
sides  of  the  Pacific — the  Empire  of  Japan  and  Dominion  of  Canada — should  enter 
into  closer  union  and  have  better  understanding. 

I  avail  myself  of  this  opportunity  to  renew  to  Your  Excellency  the  assurance  of 
my  highest  consideration. 

I  have,  &o., 

TATSZr.ORO    NOSSE. 


Tho  Japanese  Consul  Oeneral  to  the  Governor  General. 

Imperial  Consulate  General  of  Japan, 

Montreal,  August  11th,  1902. 

Sin,  Your  Excellency, — I  had  the  honour  of  addressing  to  Your  Excellency  in 
previous  despatch,  under  date  of  June  26th,  which  copy  is  herewith  accompanied,  in 
relation  to  several  Bills  and  resolutions  as  per  enclosures  marked  A,  B  and  C  and  D, 
which'  were  passed  in  the  British  Columbia  legislature  during  the  last  session,  and 
assent  was  given  later  on  by  the  Lieutenant  Governor  of  the  said  province. 

The  Imperial  Japanese  Consul  in  British  Columbia  reports  that  since  the  laws 
above  referred  to  had  been  enforced  in  that  province,  the  Japanese  people  are  prac- 
tically debarred  from  the  full  enjoyment  of  their  rights  and  privileges  under  the 
vigorous  prosecution  of  such  laws  and  regulations  in  hands  of  the  provincial  officers. 
What  most  affects  their  rights  and  interests  are  th'e  laws  practically  prohibiting  their 
free  entry  into  .the  province  and  preventing  their  employment  on  works  carried  on 
under  franchises  granted  by  private  Acts,  &c.,  and  it  is  now  proven  so  very  obnoxious 
to  our  countrymen,  that  they  can  no  longer  stand  the  enforcement  of  these  laws. 

I  beg  leiive,  therefore,  to  call  Your  Excellency's  attention  to  the  fact  that  I  am 
in  receipt  of  a  cable  instruction  from  the  Imperial  Minister  of  State  for  Foreign 
Affairs  in  Tokio,  that  I  should  appeal  to  the  good-will  of  your  government  and  ask 
them  to  have  these  obnoxious  laws  disallowed,  on  the  ground  that  the  immigration 
law  recently  enacted  proves  not  only  disadvantageous  to  Japanese  subjects,  but  also 
contrary  to  Canadian  constitution,  and  that  the  Imperial  government  of  Japan  are 
extremely  surprised  at  such  actions  being  taken  in  spite  of  severe  restrictions  they 
had  put  since  1900  upon   immigration   of  their  people  into   Canada. 

I  have,  in  accordance  to  the  instructions  above  referred  to,  the  honour  of  trans- 
mitting the  earnest  desire  of  my  government  to  Your  Excellency's  government,  and 
at  the  same  time  trusting  that  your  government  will  lose  no  time  in  having  these 
laws  disallow;  li  at  an  early  date. 

I  avail  myself  o.  this  opportunity  to  renew  to  Your  Excellency  the  assurance 
of  my  highest  consioeration. 

I  have,  &c., 

TATSZGORO    NOSSE. 
May    12th,   1902. 


The  Japanese  Consul  to  the  Chief  Commissioner  of  Lands  and   Works  of  B.C. 
Re   Conditions   Attached   to   Timber   Licenses   Excluding   Employment   of    Oriental 

Labourers. 

Dear  Sir, — According  to  a  report  of  the  Vancouver  Daily  Province  of  May  12th, 
special  permits  are  being  issued  to  which  are  attached  a  special  condition  as  follows: 
"This  permit  is  granted  on  the  special  condition  that  no  Chinese  or  Japanese  shall  be 
employed  in  working  the  said  limits  mentioned  in  this  permit" 
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The  Province  goes  on  to  state  that  this  new  clause  was  not  passed  by  the  general 
Act  of  the  legislative  assembly,  but  must  have  been  ordered  by  the  Lieutenant  Gov- 
ernor in  Council,  and  that  the  authority  for  so  doing  is  contained  in  section  50  of  the 
Land  Act  revised  statutes  and  amendments  to  the  end  of  1901.  I  see  by  reference  to 
section  50  of  chapter  113  revised  statutes  of  British  Columbia,  1897,  that  the  Chief 
Commissioner  of  Lands  and  Works  may  grant  licenses  to  be  called  special  licenses, 
subject  to  such  conditions,  regulations  and  rtdtrictions  as  may  from  time  to  time  bo 
established  by  the  Lieutenant-Governor  in  Council,  and  of  which  notice  may  be  given 
in  the  British  Columbia  Oazette. 

I  have  looked  over  the  Gazette  of  May  1st,  May  8th,  and  May  15th,  but  have  been 
unable  to  find  the  notice  referred  to,  would  you  kindly  furnish  me  with  the  information 

as  follows : —  ,  t  i  l 

1.  If  these  conditions  regarding  the  employment  of  Japanese  labourers  are  now 
attached  to  the  timber  licenses  which  are  issued? 

#If  it  is  pursuant  to  the  section  50  referred  to  the  chapter  113  revised  statutes 
of  British  Columbia,  or  if  a  special  Act  has  since  been  passed  by  the  legislature. 

3  If  a  notice  haa  been  given  by  the  Lieutenant-Governor  in  Council,  coul.l  you 
please  give  me  the  date  and  page  of  the  Oazette  in  which  the  said  notice  is  conlamed? 

Hoping  I  am  not  giving  you  undue  trouble,  and  trust  you  can  favour  niP  with 

an  early  reply. 

I  have,  &c., 

S.  E.  SACKO, 

■.'.1     ^  ::-..' i? 'H'i 

Chancellor  in  charge  of  His  Imperial  Japanese  Majesty's  Consulate,  Vancouver.  B.C. 
The  Chief  Commissioner  of  Lands  and  Works  of  B.C.  to  Japanese  Consul. 

Lands  and  Works  Department,  Victoria,  May  27th,  1902. 

Sir— I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  22nd 
instant,' and  in  reply  to  your  inquiry,  I  beg  to  say  that  the  condition  respecting  the 
non-employment  of  Chinese  and  Japanese,  attached  to  the  special  licenses  to  cut 
timber,  was  made  pursuant  to  a"  resolution  of  the  legislative  assembly  of  this  province 

now  in  session.  ,  « 

I  have,  &c., 

W.  C.  WELLS, 
Chief.   Gommr.   of  L.   &   W. 

Hon.  S.  P.  Sacko, 

Chancellor  in  charge  of  His  Imperial  Japanese  Majesty  s  Consulate, 

Victoria,  B.C. 

(Approved  5  December,  1902) 
Department  of  Justice,  Ottawa,  14th  November,  1902. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  on  the  following  statutes  of 
the  legislature  of  British  Columbia,  passed  during  the  second  year  «*  His  Majesty  a 
reign  (1902),  and  received  by  the  Secretary  of  State  for  Canada  on  the  29th  day  of 

September  last : —  ,       .        -r,  -x-  i.  /-i  i      u-.,  " 

Chapter  34,  "  An  Act  to  regulate  Immigration  into  British  Columbia. 
Chapter  38.  "An  Act  relating  to  the  employment  on  works  carried  on  undei 

franchises  granted  by  Private  Acts."  <  n    i  nr-       TJ^„iotinn  Ant ' " 

Chapter  48,  "  An  Act  to  further  amend  the  '  Coal  Mines  Regulation  Act. 


638 


BRITISH  COLUMBIA 


Chapter  34  is  a  re-enactment  of  Chapter  11,  64  Victoria,  of  the  Statutes  of  British 
Columbia. 

Chapter  38  is  a  re-enactment  ot  Chapter  14,  64  Victoria,  of  the  Statutes  of  British 
Columbia, 

The^e  statutes  as  originally  enacted  were  disallowed  by  order  of  Your  Excellency 
in  Council  of  11th  September,  1901,  for  the  reasons  stated  therein,  and  the  reasons 
stated  in  the  report  of  tho  Minister  of  d  iistice  of  5th  January,  1901. 

Upon  the  same  grounds  the  undersigned  considers  that  these  statutes  as  now 
re-enacted  should  be  disallowed. 

Chapter  48  amends  the  Coal  Vfines  Regulation  Act,  Revised  Statutes,  1897,  by 
repealing  rule  -34  of  section  82,  and  substituting  therefor  a  rule  in  all  respects  the 
same,  except  that  the  substituted  rul'>  expressly  excludes  Japarese  from  being  appointed 
to  or  occupying  the  positions  therein  mentioned.  This  enactment  in  so  far  as  it 
affects  Japanese,  either  as  aliens  or  as  naturalized  British  subjects,  is  ultra  vires  under 
the  decision  of  the  Judicial  Conunittee  of  the  Privy  Council,  in  the  case  of  the'^nion 
Colliery  Company  of  British  Ooltimbia  vs.  Bryden,  1889,  Api)eal  Cases,  580.  It  is  also 
an  example  of  discriminating  legislation  such  as  lias  been  on  several  occasions  viuring 
the  last  few  ytars  disallowed  by  Your  Excellency's  Government,  as  incompetent  to  a 
provincial  legislature  or  upon  grounds  of  nu'^Uc  policy.  The  reasons  which  prevail 
for  the  disallowance  of  such  measures  are  well  understood. 

The  undert'gned  does  not  consider  that  any  useful  puoose  would  be  served  by 
correspondence  t  ith  regard  to  these  statutes  and  he  recommends  that  each  of  them 
be  disallowed. 


Respectfully  submitted, 

C.  FITZPATRICK, 
Minister    jf 


Justice. 


Chapierj  94,  88  and  JtS,  were  accordingly  disallotoed  6th  December,  1902. 


•vl 


|!i 


KxiRAOT  from  a  report  dated  SJfth  Novemher,  1902,  approved  12th  December,  1902i 

These  acts  were  received  by  the  Secretary  of  State  for  Canada  on  29th  September 
last : — 

Chapter  26,  '*  An  Act  to  amend  tie  British  Columbia  Fisheries  Act,  1.901." 

In  recommending  that  this  Act  be  left  to  its  operation,  the  undersigned  does  not 
interd  to  admit  that  all  its  provisivins  are  intra  v'res,  The  Br' tish  Columb'.a  Fisheries 
Act  of  1901  contained  a  number  of  objectionable  provisions  on  account  o5  which  the 
Act  would  have  been  disallowed,  but  for  the  undertaking  of  the  provincial  govnrn- 
ment  to  obtain  proper  amendments.  The  amendments  as  passed  appear  "^u  the  Act 
now  in  question,  and  they  no  doubt  rer'^ve  many  of  the  objections  to  the  former  Act. 
They  do  not,  however,  go  to  the  extent  which  the  undersigned  would  Lave  urged  if  he 
had  had  an  opportunity  to  consider  the  amendm'^uts  within  the  time  limited  for 
disalio^'ance  of  the  Act  of  1901.  The  undersigrad  cc^siders,  however,  that  tliu  pro- 
visions of  the  present  Act  may  have  operation  within  tl  o  scope  of  the  authority  com- 
mitted to  provincial  legislatures,  and  in  so  far  as  tljre  may  be  any  attempt  to 
administer  the  Aot,  so  as  to  give  an  ultra  viret  effect,  the  courts  would  no  doubt  a^ord 
an  easy  remedy. 

Chapter  27,  "  An  Act  to  amend  the  '  Bush  Fire  Ac«.'  " 

Section  8  states  requirements  for  the  prevention  of  fires  as  to  all  locomotive  engines 
used  on  pvy  railway  which  passes  through  any  fire  dis^-rir..  These  rquirements  are 
not  unreasonable,  and  perhaps  not  in  excess  of  those  prescribed  in  such  cases  by  the 
common  law,  but  the  undersigned  desires  to  point  out  that  the  legislation  must  be 
construed  as  limited  to  railways  within  the  legislative  authority  of  the  pioviuce,  and 
that  it  cannot  affect  Dominion  railways. 

Chapter  84,  "  An  Aot  to  regulato  immigration  into  British  Columbia.*^ 
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Chapter  38,  "An  Act  relating  to  the  employment  on  works  carried  on  under 
franchises  granted  by  private  Acts." 

Chapter  48,  "  An  Act  to  further  amend  the  '  Coal  Mines  Eegulation  Act.'  " 
The  undersigned  has  by  a  previous  report  recommended  the  disallowance  of  each 
of  these  Statutes. 

Chapter  39,  "  An  Ac'^  '    regulate  the  employment  of  labour  upon  subsidized  works." 
Chapter  40,  "  An  Act  to  amend  the  '  Liquor  Licenses  Act,  1900,' " 
Chapter  53,  "  An  Act  to  prohibit  aliens  from  voting  at  municipal  elections." 
The  undersigned  will   aibmit  a  future  report  upon  each  of  these  statutes. 
Chrpter  74,  "  An  Aot  r  >«pecting  compensation  to  workmen  for  accidental  injuries 
suffered  in  the  course  of  their  employment." 

This  is  a  workman's  compensation  Act  affecting  the  liability  of  the  employer  for 
accidents  caused  to  workmen  arising  in  the  course  of  their  employment.  Section  9 
provides  that  the  Act  shall  not  apply  to  persons  in  the  naval  or  military  service  of  the 
Crown,  but  otherwise  shall  apply  to  any  employment  by  or  under  the  Crown,  to  which 
this  Act  would  apply  if  the  employer  were  a  private  person.  The  use  of  the  words 
"  naval  or  military  "  iu  this  section  suggests  that  it  is  intended  to  affect  not  only  the 
Crown  in  the  right  of  the  province,  but  also  the  Dominion  Crown.  The  undersigned 
apprehends  that  it  is  incompetent  to  a  provincial  legislature  to  so  legislate  as  to  impose 
a  liability  upon  the  Crown  in  the  right  of  Canada,  and  that  in  so  far  as  this  Act  is 
intended  to  have  that  effect,  it  is  ultra  vires  The  courts  may,  however,  very  well 
determine  this  point  if  raised,  and  the  undersigned  does  not  on  that  account  recommend 
the  disallowance  of  the  Act  which  relates  in  the  main  to  matters  within  the  legislative 
control  of  the  province. 

•  C.  FITZPATEICK, 

Minister   of   Justice. 
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Department  op  Justice,  Ottawa,  May  18th,  1903. 

To  His  Excellency  the  Oovemor  Oeneral  in  GouricU: 

The  undersigned  hae  under  further  consideration  the  following  statutes  of  the 
province  of  British  Columbia  passed  in  the  second  year  of  His  Majesty's  reign,  one 
thousand  nine  hundred  and  two,  namely: — • 

Chapter  39,  "An  Act  to  regulate  the  employment  of  labour  upon  subsidized  works." 
Chapter  40,  "  An  Act  to  amend  the  Liquor  License  Act,  1900." 
Chapter  63,  "Ar  Act  to  prohibit  aliens  from  voting  at  municipal  elections." 
The  underg'f^ihd   "EB  not  prepared  to  make  any  reoommendution  with  regard  to 
these  Acts  at  the  time  of  reporting  upon  the  other  Acts  passed  during  the  session  of 
1902,  becau"  it  seemed  desir3ble  to  await  the  result  of  litigation  then  pending  which 
involved  a  q\.estio;x  relating  to  the  authority  of  the  legislature  to  pass  such  Acts  as 
these.     The  question  having  since  been  determined  favourably  to  the  province,  and  it 
not  appearing  to  the  undersigned  that  these  Acts  are  ultra  rWes  of  the  legislature  or 
80  far  in  conflict  with  Doniinioii  policy  as  to  justify  their  djsallowaner,  the  undersigned 
recommends  that  they  bo  left  to  such  operation  as  they  may  have.  .  ■   * 

Respectfully    submitted, 

0.  FITZPATRTCK, 

Minister  of  Justice 
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Department  of  Justice,  Ottawa,  May  26th,  1903. 


To  His  Excellency  the  Governor  General  in  Council: 

The  undersigrned  has  re<"iived  a  communication  from  Mr.  G.  G.  S.  Lindaey,  K.C., 
of  Toronto,  transmitting  a  memorandum  prepared  by  Mr.  A.  G.  Gait,  K.C.,  of  Ross- 
land,  respecting  chapter  66  of  the  British  Columbia  Statutes  of  2  Edward  VII,  (1902) 
intituled:  "An  Act  to  amend  the  law  relating  to  Trade  Unions." 

It  is  urged  that  the  Act  should  be  disallowed  for  the  reasons  stated  in  Mr.  Gait's 
memorandum,  copy  of  which  is  submitted  herewith. 

It  is  argued  that  the  statute  is  ultra  vires  as  affecting  the  regulation  of  trade 
and  commerce,  and  aliens,  and  that  it  is  in  conflict  with  the  Trades  Unions  Act  of 
Canada. 

The  undersigned  has  carefully  considered  these  grounds  and  what  is  alleged 
in  support  of  the  apiilication  fo:-  disallowance.  The  Act  is  not,  however,  in  the  opinion 
of  the  undersigned,  so  clearly  ultra  vires  as  to  justify  its  disallowance.  The  reasons 
urged  against  tlif  Act  may  all  he  raised  in  the  courts  and  for  these  reasons  he  recom- 
mends that  the  Act  be  left  to  such  oper'.tion  as  it  may  have,  and  that  Mr.  Lindsey 
be  informed  accordingly. 

Humbly  subn  itted. 

C.   FITZPATRICK, 

Minister   of   Justice. 


Mr.  A.  C.  Gait,  KG.,  to  (I.  G.  S.  Lindsey,  K.C.,  re  Chapter  66 

RossLAND,  B.C.,  March  25th,  1903. 

Dear  Sir, — I  desire  to  draw  your  attention  to  certain  very  injurious  legislation 
which  was  enacted  by  the  legislature  of  British  Columbia  last  year,  and  which  may 
probably  be  got  rid  ol  by  disallowance,  if  apinopriate  steps  are  taken  promptly. 

The  Act  I  allude  to  is  "An  Act  to  amend  tlic  law  relating  to  Trade  Unions,"  and 
being  chapter  66     f  the  ptatutfs  of  1902. 

It  is  so  short  and  so  full  oi  harmful  provipious  that  I  will  set  it  before  you  in 
full,  as  follows: — 

"(Chap.  66.)  An  Act  to  amend  the  law  relating  to  Trade  Unions.  (2l8t 
June,  1902.) 

"His  MajcBty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Ageembly  <tf  the  province  of  British  Columbia,  enacts  as  follows: — 

"1.  No  rri»de  union  nor  any  combination  of  workmen  or  employees  in 
British  Columbia,  nor  the  trustees  of  any  such  union  or  combination  in  their 
representHt  .e  capacity  shall  be  liable  in  dnningcs  for  any  wrongrful  act  of  com- 
mission or  omission  in  connection  with  any  strike,  lock-out  or  trade  or  labour 
diufnite,  unless  the  members  of  such  union  or  combination,  or  its  council,  com- 
mittee or  other  governing  body,  acting  wi'hin  the  authority  or  jurisdiction 
given  such  i-ouncil,  committee  or  other  governing  body  b.-  the  •■ules,  regula- 
tions or  directions  of  such  union  or  combination  or  the  resolutions  cv  direc- 
tions of  its  membera  resident  in  the  locality,  or  a  majority  thereof,  shall  have 
authorized,  or  shall  have  been  a  concurring  party  in  such  wrongful  act. 

"  2.  No  such  trade  union  or  association  shall  be  enjoined,  nor  shall  any 
officer,  member,  agent  or  servant  of  (»uch  union  or  association  or  any  other 
person  be  enjoined,  noi  shall  it  or  its  funds,  nor  any  such  officer,  member,  agent, 
servant,  or  other  person.  Ik*  made  linblc  in  dauuigea  for  communicating  to  any 
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workman,  artisan,  labourer,  employee  or  person,  facts  respecting  employment 
or  hiring  by  or  with  any  employer,  producer  or  consumer  or  distributor  of  the 
products  of  labour  or  the  purchase  of  such  products  or  for  persuading  or 
«\  endeavourinij   to  persuade  by  fair  or  reasonable  argument,  without  unlawful 

threats,  intimidation  or  other  unlawful  acts,  such  last  named  workman, 
artisan,  labourer,  employee  or  person,  at  the  expiration  of  any  existing  contract, 
not  to  renew  the  same  with  or  to  refuse  to  become  the  employee  or  customer  of 
any  such  employer,  producer,  consumer,  or  distributor  of  the  products  of  labour. 
"3.  No  such  trade  union  or  association  or  its  officers,  member,  agent  or 
servant,  or  other  person,  shall  be  enjoined  or  liable  in  damages,  aor  shall  its 
funds  be  liable  ir.  damages  for  publishing  information  wiiu  regard  to  a  strike 
or  lock-out,  or  proposed  or  expected  strike  or  lock-out,  or  other  labour  grievance 
or  trouble,  or  for  warning  workmen,  artisans,  lalbourers  or  employees  or  other 
pereons  against  seeking  or  urging  workmen,  artisans,  laibourers,  employees  or 
other  persons  not  to  seek  employment  in  the  locality  affected  by  such  strike, 
lock-out,  labour  grievance  or  trouble,  or  from  purchnsin,":,  buying  or  consuming 
products  produced  or  distributed  by  the  employer  of  labour  party  to  such  strike, 
lock-out,  labour  grievance  or  trouble,  during  its  continuance," 

ITnutr  section  1  no  trade  union  nor  its  trustees  are  to  be  liable  unless  under 
circumstances  which  would  be  almost  incapable  of  proof. 

As  I  read  the  section  it  is  a  sine  qva  non  that  the  governing  body  must  be  shown 
to  be  "acting  within  the  authority  o-  jurisdiction  given  such  governing  body  by  the 
rules,  &c." 

It  is  well  known  that  trade  linions  are  very  careful  to  so  frame  their  rules  as  to 
leave  out  any  provisions  which  might  be  used  against  them. 

The  intention  of  the  tramers  of  this  Act  was  to  do  away  with  the  effect  of  the 
celebrated  Taff  Vale  case  (1901  A.C.  426)  and  Quinn  vs.  Lathin,  1901,  A.C.  495,  which 
finally  dwided  that  trade  unions  are  liable,  like  every  one  else,  in  respect  to  th  ir 
wrongful  acts. 

British  Columbia  is  a  hot-bed  of  unionismi,  and  it  is  advisable  to  preserve  all 
possible  meanh  of  protection  to  our  industries,  by  injunction  or  otherwise,  a?  occasion 
might  require. 

I  think  the  Dominion  Goveriuuent  might  well  be  urged  to  disallow  the  British 
Columbia  statute  upon  the  following  grounds: — 


REASONS  FOR  DI.SALLOWANCE. 


^ 


1.  Prompt  action  is  desirable  and  necessary. 

The  Provincial  Legislature  has  no  power  to  amend  the  Dominion  law.  See  Dobie 
V8.  The  Temporalities  Board  1  App.  Cas.  136. 

The  provincial  statute  interferes  with  and  contravenes  an  existing  Act  of  the 
Dominion  Parliament.  The  law  relating  to  trade  unions,  as  it  existed  at  the  date  of 
the  statute,  is  contained  in  the  Dominion  Trade  Unions  Act,  35  Vic,  cai).  30.  (R.S.C., 
cap.  131.) 

This  Dominion  Act  was  intended  to  supersede  the  former  common  law,  and  is 
almost  a  transcript  of  the  Trade  Union  Act  of  Great  Britain,  passed  prior  to  the 
Dominion  Act.  This  has  been  recognized  in  our  highest  Canadian  court,  as  will  be 
seen  from  the  following  extract  from  the  case  of  Perrault  v$,  Gauthier,  28  S.CR. 
at  page  263. 

"The  English'  courts  have  had,  therefore,  several  occasions  to  consider  these 
statutes,  whicli  have  been  reproduced  in  our  Canadian  Statute  Book ;  and  finally  the 
House  of  Lords  has  pronounced  on  them  not  only  once,  but  twice,  in  1897  in  Allen 
vs.  Flood  (1898  A,C,  1),  and  in  1892  in  the  Mogul  Steamship  Company  vs.  McGregor 
(1892  A.C.  25),  and  we  have  no  hesitation  in  saying  that  its  jurisprudence  is  binding 
upon  us  in  a  cai*e  like  the  present  one." 

SM91— 4< 
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There  is  one  noticeable  variation  from  the  English  statute,  contained  in  section  5, 
of  the  Dominion  Act,  providing  that  "this  Act  shall  not  apply  to  any  trade  union  not 
registered  under  this  Act." 

The  Dominion  Act,  of  course,  applies  to  all  the  provinces,  and  covers  the  whole 
field  of  legislation  on  the  subject  But  this  British  Columbia  statute  professes  to 
amend  the  law,  and  its  provisions  are  wholly  at  variance  with  the  Dominion  Act. 

For  example,  the  British  Columbia  statute  draws  no  distinction  between  trade 
unions  which  have  registered  and  those  which  have  not  done  so;  and  it  thereby  frees 
from  liability  a  number  of  clearly  illegal  bodies,  and  takes  away  from  the  employers 
of  labour  the  reasonable  protection,  by  way  of  injunction  and  otherwise,  which  the  law 
afforded  them. 

No  doubt  the  invalidity  of  the  provincial  statute  might  be  claimed  in  any  legal 
proceeding  before  our  courts,  without  any  disallowance,  but  the  serious  objection  to 
relying  upon  this  mode  of  relief  is  that,  when  the  occasion  arises,  by  reason  of  a  strike 
or  other  disturbance,  the  remedy  must  be  prompt,  or  it  is  almost  wholly  useless. 

So  long  as  the  statute  remains  on  the  statute  book  an  applicant  for  an  injunction 
or  olner  summary  relief,  must  succeed  in  convincing  the  court,  or  other  judicial  officer, 
that  the  statute  is  ultra  vires  of  the  legislature,  and,  of  course,  the  question  would  be 
contested  vigorously  by  the  opposite  party,  and  it  would  be  necessary  to  give  to  the 
attorneys  general  of  the  Dominion  and  the  province,  an  opportunity  of  attending  the 
proceedings.  All  this  would  maan  such  a  loss  of  time  that  prompt  action  vould  be 
impossible,  and  thereby  the  protection  to  which  all  persons  are  entitled  by  law  would  be 
practically  denied. 

2.  The  provincial  statute  interferes  with  the  jurisdiction  of  the  Dominion 
regarding  "the  regulation  of  trade  and  commerce." 

In  this  connection  it  is  to  be  remembered  that  trade  unions  throughout  the  pro- 
vince of  Canada  do  not  resitrict  their  membership  or  operations  to  any  particular 
province  nor  even  to  Canada. 

It  is  well  known  that  several  strikes  have  occurred  in  Canada  that  were  initiated 
by  American  trade  unions,  whose  membership  or  affiliation  extended  into  Canada. 
Here  in  British  Columbia  we  have  been  the  victims  of  several  strikes,  initiated  and 
supported  by  an  American  trade  union  known  as  the  Western  Federation  of  Miners. 
This  organization  has  formed  branches  throughout  British  Columbia,  and  the  mem- 
bers are  all  bound  by  tlie  rules  and  instructions  of  the  head  office  in  Denver,  Colorado. 

The  strike  which  occurred  in  Rossland  in  1901,  whereby  all  our  mines  were  closed 
for  about  six  months,  was  initiated  in  Denver  and  engineered  by  officers  of  the 
American  union. 

Recent  disastrous  strikes  in  the  coal  mines  on  Vancouver  Island,  and  at  Fernie, 
have  ail  been  carried  out  by  this  same  Western  Federation  of  Miners. 

In  further  illrstration  of  the  view  that  the  law  affecting  trade  unifins  falls  under 
"Trade  and  Commerce,"  I  would  point  out  that  all  of  our  gold,  silver,  lead  and 
copper  ores  and  a  large  amount  of  our  coal  is  exported  from  British  Columbia  to  the 
ITnitod  States  and  elsewhere.  Now  these  industries  in  this  and  other  provinces  of  the 
Dominion  are  intimately  connected  with  the  Miners'  Unions,  all  of  which,  as  T  under- 
Btand,  are  branches  of,  or  affiliated  with,  the  above-mentioned  Western  Federation  of 
Miners  at  Denver,  Colorado. 

8.  The  rights  and  disabilities  of  "  aliens." 

This  is  another  feature  of  this  trade  union  question  as  it  e-xls:its  in  British 
Columbia  whicli  ought  to  be  considered. 

A  very  largo  proportion  of  the  members  of  our  trade  unions  are  aliens  from  the 
States.  Thoy  are  here  only  temporarily,  and  they  bring  their  union  with  them  in 
order  that  they  may  not  be  "black-listed"  when  they  return  across  the  line.  Durinjt 
the  strike  at  Rossland  the  strange  spectacle  occurred  of  a  determined  effort  on  the 
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part  of  these  American  aliens,  to  enforce  our  Canadian  alien  labour  law  against 

good  Canadian  labourers  coming  in  from  otlier  provinces  of  the  Dominion. 

For  these  reasons  it  appears  to  me  the  disallowance  of  the  provincial  statute 
would  settle  a  great  grievance,  felt  by  all  who  are  expcaed  to  the  illegal  actions  of 
men  who  have  really  no  stake  in  the  country. 

Tours  faithfully, 

■.•                              :-^*:'i  igo.u'mi;-."^.  iX'  A.  C.  GALT.       f 
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4th  Session — 9th  Legislature. 
(Approved  2S  March,  IQOlt).  ''"-'- 

Department  of  Justice,  Ottawa,  5th  June,  1903.     , 
To  His  Excellency  the  Oovernor  Oeneralin  Council: 

The  undersigned  has  had  under  consideration  an  Act  of  the  legislature  of  the 
province  of  British  Columbia,  passed  at  the  last  session  thereof,  and  assented  to  by 
the  Lieutenant  Governor  on  4th  May,  1903,  intituled:  "An  Act  relating  to  the  em- 
ployment on  works  carried  on  under  franchises  granted  by  private  Acts,"  the  same 
haying  been  received  by  the  Secretary  of  State  for  Canada  on  15th  May  last. 

The  undersigned  observes  that  this  Act  corresponds  with  chapter  38  of  the  British 
Columbia  statutes,  1902,  bearing  the  same  title  which  was  disallowed  by  order  of  Your 
Excellency  in  Council,  approved  on  5th  December,  1902.  A  similar  Act  passed  in  the 
year  1901  was  disallowed  by  order  of  Your  Excellency  in  Council  on  11  rh  September, 

1901. 

Upon  the  grounds  stated  for  the  disallowance  of  the  previous  corresponding  Acts, 
the  undersigned  recommends  that  the  Act  now  in  question  be  disallowed. 

Respectfully  submitted, 

C.  FITZPATRICK, 

Minister  of  Justice. 

(Approved  23  and  26  March,  190Jt). 

Department  of  Justice,  Ottawa,  1st  October,  1903. 

To  His  Excellency  the  Oovernor  General  in  ■'Council: 

The  undersigned  has  had  under  consideration  the  following  Acts  of  the  legisla- 
ture of  the  province  of  Britisli  Columbia,  piused  at  the  last  session  thereof,  vi!5.: — 
Chapter  12,  intituled:  "An  Act  to  regulate  immigration  into  British  Colunabia." 
Chapter  14,  intituled:  "An  Act  relatin.r  to  the  employment  on  works  carried  on 
under  fraiichises  granted  by  private  Acts;"  end 

Chapter  17,  intituled:  "An  Act  further  to  amend  the  Coal  Mines  lleguintion  Act." 
These  Acts  correspond  with  chapters  34,  38  and  48,  bearing  the  same  titles,  which 
were  disallowed  on  the  report  of  the  undersimied  of  14th  Novemlvr,  1902,  approved  by 
Your  Excellency  on  5t]i  December.  1902. 

Upon  the  grounds  stated  in  the  said  report  for  the  disallowance  of  the  previous 
corresponding  Acts,  the  undersigned  recommends  that  the  three  Acts  above  mentioned 

be  disallowed. 

Humbly  submitted, 

0.  FITZPATRICK, 

Minister  of  Justice. 

CUmfittr  U  was  accordingly  digallowed  2Srd  March,  IQOh  and  Chapters  12  and 
n  mtrt  disallowed  26th  March,  1901^ 
smi— <3| 
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Extract  from  a  Report  approved  23rd  March  lOOJf. 

Department  of  Justice,  January  8th,  1904. 

3  Edward  VII. — Received  by  the  Secretary  of  State  on  25th  June,  1903. 

Chapter  8,  intituled :  "  An.  Act  to  ratify  an  Order  in  Council  approved  on  the 
eighteenth  day  of  March,  1902,  rescinding  certain  provisions  of  an  Order  in  Council 
approved  on  the  fourth  day  of  September,  1901,  respecting  the  land  grant  of  the 
Columbia  and  Western  Railway  Company." 

The  undersigned  reserves  this  Act  for  further  consideration,  inasmuch  as  he 
understands  that  objections  are  iirged  against  it  on  behalf  of  the  railway  company 
whose  title  is  thereby  affected. 

Chapter  12,  intituled:  "An  Act  to  regulate  immigration  into  British  Columbia." 

Chapter  14,  intituled:  "An  Act  relating  to  the  employment  on  works  carried  on 
under  franchises  granted  by  private  Acts." 

Chapter  17,  intituled:  "An  Act  to  further  amend  the  'Coal  Mines  Regulation 
Act.' " 

The  undersigned  has  already  reported  recommending  the  disallowance  of  these 
three  Acts  for  the  reasons  upon  which  similar  Acts  have  heretofore  been  disallowed. 

Chapter  30,  "An  Act  to  incorporate  the  'Adams  River  Railway  Company.' " 

Chapter  32,  "An  Act  to  incorporate  the  British  Columbia  ISTorthern  and  Mac- 
kenzie Valley  Railway  Company." 

Chapter  33,  "An  Act  to  incorporate  the  'Flathead  Valley  Railroad  Company.' " 

Chapter  34,  "An  Act  to  incorporate  the  Kootenay,  Cariboo  and  Pacific  Railway 
Company." 

Ohapter  35,  "  An  Act  to  incorporate  the  Kootenay  Central  Railway  Company." 

Chapter  36,  "An  Act  m  incorporate  tlie  Kootenay  Development  and  Tramways 
Company." 

Chapter  37,  "An  Act  to  iDcort»»rate  the  Morriasey,  Fernie  and  Michel  Railway 
Company." 

Chapter  38,  "An  Act  to  amend  the  'Nicola,  Kamloops  and  Similkameen  Coal  and 
Railway  Company  Act,  1891.' " 

Chapter  39,  "An  Act  to  incorporate  the  Pacific  Northern  and  Eastern  Railway 
Company." 

Chapter  42,  "An  Act  to  anaad  the  'Vernon  and  Nelson  Telephone  Company 
Act.  1891.' " 

Each  of  these  Acts  -ontains  a  provision  in  effect  that  the  Act  shall  not  come  into 
force  imtil  the  tiompany  shall  give  security  to  the  satisfaction  of  the  Lieutenant  Gk)ver- 
nor  in  Council,  that  in  the  event  of  Dominion  legislation  bringing  the  company  under 
the  exclusive  jurisdiction  of  the  parliament  of  Canada,  the  authority  o'  the  Lieuten- 
ant Governor  in  Council  to  fix  maximum  rates  for  freight  and  passenger  traffic  shall 
be  secured,  as  matter  of  contract  and  obligation  of  the  company.  This  provision 
corresponds  with  thai  contained  in  previous  Acts  of  British  Columbia,  the  objectiona 
to  which  were  stated  by  the  Minister  of  Justice  at  the  time.  These  chapters  are  sub- 
ject to  the  same  comment,  but  may  for  the  same  reasons  be  left  to  tlieir  operation. 

C.  FITZPATRK^K 

Minister  of  Justice. 
Report  of  the  Honourable  the  Miniiier  of  Justice  on  Chapters  IS,  H  and  17  of  British 
Columbia  Statutes,  1903  (no  Order  in  Council  was  passni  upon  this  report). 


Drpartmemt  ok  JvariQt,  Ottawa,  11th  Marcli,  1904. 

7'()  His  Excellency  the  Governor  Oeneral  in  Council: 

Thorp  has  been  referred  to  the  undersigned  coi)y  of  a  communication  addressed  to 
V'our  Excellency  by  the  Consul  Oeneral  for  Japan,  dated  :i!(Jth  ultimo,  urging  upon 
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Tour  Excellencfy's  government  the  disallowance  of  certain  statutes  of  t)ie  legislature 
of  British  Columbia,  passed  during  the  year  1903,  affecting  Japanese. 

The  undersigned  has  already  reported  to  Your  Excellency  recommending  the  dis- 
allowance of  these  statutes,  and  he  has,  therefore,  no  further  recommendation  to  make 
upon  the  communication  now  referred. 

Humbly  submitted,  > 

C.  FITZPATRICK,  ' 

Minister  of  Justice. 


The  Japanese  Consul  General  to  the  Oovernor  General  of  Canada. 

iMfERiAL  Consulate  General  of  Japan,  for  the  Dominion  of  Canada, 

26th  February,  1904. 

Right  Honourable  the  Earl  of  Minlo,  Governor  General  of  Canada: 

Sir,  Your  Excellency, — I  have  the  honour  of  calling  Your  Excellency's  attention 
to  my  previous  despatch  under  date  of  the  20th  May,  1903,  in  which  I  presented  my 
protest  under  the  instruction  of  His  Imperial  Japanese  Majesty's  Minister  of  State 
for  Foreign  AflFairs,  against  the  following  Acts,  enacted  by  the  British  Columbia 
legislature  during  their  session  of  1903,  namely: — (1)  An  Act  to  regulate  immigra- 
tion into  British  Columbia,  (2)  An  Act  relating  to  the  employment  on  works  carried 
on  under  franchises  granted  by  Private  Acts,  (3)  An  Act  relating  to  the  Coal  Mine 
Regulatiors. 

In  my  former  depatch  I  had  the  honour  of  asking  Your  Excellency's  govern- 
ment that  they  would  take  the  earliest  measures  to  have  these  Acts  disallowed,  as 
their  existence  would  lead  to  the  constant  irritation  and  annoyance  to  our  meet 
friendly  relations  now  existing  between  Japan  and  Canada.  It  is  almost  a  year  since 
these  Acts  had  been  enacted  and  had  fully  come  into  force  in  British  Columbia,  but  I 
greatly  regret  to  note  that  they  have  not  yet  been  disallowed,  although  the  time  limit 
for  such  disallowance  may  very  soon  expire. 

I  have  further  honour  of  drawing  Your  Excellency's  attention  to  the  fact  that 
while  the  said  Acts  of  1903  still  remain  in  force,  the  British  Columbia  legislature  on 
the  9th  instant  enacted  another  Act,  entitled:  "An  Act  to  Regulate  Immigration  into' 
British  Columbia."  This  Act  is  quite  identical  with  that  of  1903  in  every  way,  only 
difference  in  the  new  Act  being  much  more  rigid  and  severe  in  the  execution  and 
enforcement  of  the  law. 

The  fact  that  this  new  Act  being  enacted  solely  against  the  Japanese  people,  as 
it  has  always  been  so  is  indisputable,  and  can  be  proven  by  several  speeches  made  dur- 
ing the  debate  by  the  members  of  the  British  Columbia  legislatures  during  laflt  ses- 
sion, as  shown  in  the  copy  of  a  "Hansard,"  which  is  herewitli  annexed  as  number  one. 

I  see  no  reason  why  the  British  Columbia  Legislature  is  so  very  jjersistent  in 
taking  such  hifrh-hnnded  and  unfriendly  measures  against  the  Japanese  people,  and 
why  this  Act  should  be  tolerated  to  any  length  of  time,  without  being  disallowed. 
Your  Excellency^  government,  doubtless,  should  be  aware  of  the  Japanese  govern- 
ment enforcing  her  voluntary  restrictions  on  her  people  emigrating  to  British  Colum- 
bia, as  your  Prime  Minister  has  been  supplied  from  time  to  time  with  the  list  of 
Japanese  arrivals  in  lliat  provime.  The  cojiies  of  tliese.  tables  are  herewith  annexed 
as  numbers  two  and  three.  According  to  tlu'se  tables,  Your  Excellency  will  note  that 
the  passports  issued  by  the  Japanese  government  were  in  1901,  1G6;  1902,  165;  190" 
(four  months),  97;  and  the  total  numbers  of  Japanese  people  landed  during  last 
8evf«r  months,  ending  in  December,  1903.  in  British  Col  mbia,  were  1,425,  but  those 
who  remained  in  that  province  were  only  lilT,  including  jld  residents  and  their  wives 
and  children,  a  great  majority  being  on  their  way  to  the  United  States.  The  num- 
bers shown  on  the  tables;  can  further  be  proven  'v  the  statements  made  by  the  British 
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Columbia  proTincial  immigration  officers  before  the  special  committee  appointed  to 
investigate  the  violation  of  the  Immigration  Act,  held  last  month  at  Victoria.  The 
officer  stated  that  "during  1903  about  95  per  cent  of  the  Japanese  having  passports 
had  them  for  the  United  States."  Another  officer  made  a  statement  that  two-thirds  or 
90  per  cent  of  the  Japanese  who  entered,  left  the  province."  These  self -evidences  on 
the  part  of  the  British  Columbia  government  will  show  that  only  five  to  ten  per  cent 
of  whole  number  of  the  Japanese  people  landed  there,  remained  in  the  province,  which 
can  neither  be  said  to  be  a  large  influx,  nor  to  be  a  large  addition  to  already  fast  de- 
creasing Japanese  population  in  British  Columbia. 

I  do  not  doubt  for  a  moment  that  Your  Excellency's  government  will  take  tho 
earliest  measures  to  have  both  Acts  of  1903  and  1904  disallowed  at  the  same  time,  as 
you  are  well  aware  that  these  Acts  are  solely  aimed  at  a  discrimination  against  the 
Japanese  people,  and  the  enforcement,  therefore,  of  these  laws,  specially  that  of  1904, 
will  seriously  affect  the  interest  and  dignity  of  our  people. 

I  avail  myself  of  this  opportunity  to  renew  to  Your  Excellency  the  assurances  of 
my  highest  consideration. 

I  have,  &c., 

TATSZGOEO  NOSSE, 

Consul  General  for  Japan. 
No.  1. 

On  the  second  reading  of  the  Aot  to  regulate  immigration  into  Britdsh  Columbia, 
the  Attorney  Ceneral  said  that  this  Act  was  intended  to  prevent  the  introduction  of 
almost  a  direct  copy  of  the  Natal  Act.  By  means  of  it  he  behind  the  province  would 
have  in  its  hands  the  power  to  exclude  all  classes  of  undesirable  immigration, 

Mr.  J.  A.  Maodonald  asked  with  respect  to  the  constitutionality  of  the  Act.  He 
believed  that  similar  Aots  had  been  held  to  be  unconstitutional. 

The  Attomty  General  said  that  the  Dominion  authorities  had  no  power  to  dis- 
allow becrtuse  a  Bill  was  unconstitutional.  It  might  be  disallowed  if  contrary  to  the 
policy  of  the  ])ominion  authorities. 

Mr.  J'lacdonald  asked  the  Attorney  General  if  he  had  considered  whether  the  Act 
was  constitulional  or  not. 

Tho  Attorney  General  said  he  had  not  the  least  doubt  about  it. 

The  Bill  was  then  committed  with  J.  R.  Brown  in  the  chair. 

Mr.  Paterson  pointed  out  that  this  Act  would  debar  persons  from  Eastern  Can- 
ada from  coming  into  this  province  if  he  could  not  read.  He  considered  it  was  a  dis- 
grace that  a  native  born  C?anadian,  who,  through  misfortune,  was  unable  to  read  and 
write,  should  be  debarred  from  entering. 

The  Attorney  General  held  that  it  was  impossible  to  find  500  men  in  Canada  who 
could  not  read  or  write. 

An  amendment  introduoed  by  Mr.  Evans,  excluding  residents  of  the  Dominion  of 
Canada  from  the  oper^.tion  of  the  Act,  was  carried. 

On  the  sections  making  it  a  penalty  for  the  master  of  a  vessel  bringing  in  prohib- 
ited immigrants,  Mr.  Mclnnes  pointed  out  that  the  government  was  but  paving  the 
way  for  disallowance.  It  should  be  made  broad  so  as  to  apply  to  persons  coming  in 
from  every  direction,  and  then  it  could  not  be  said  to  be  pointed  directly  at  Japainese. 
The  Japnnese  were  the  only  objectionable  class  coming  in  by  steamer  to  whom  this 
would  apply.    Advantage   night  be  taken  for  this  to  disallow  the  Act. 

The  Attorney  General  said  that  the  government  would  put  it  through  in  this  form 
aiud  this  alone. 

Mr.  Mclnnes  said  upon  the  heads  of  the  government  would  fall  the  responsibility. 
He  wanted  to  go  on  record  on  this  matter. 

Mr.  J.  Oliver,  before  the  Aot  was  passed,  proposed  that  provision  be  made  to  allow 
of  particular  friends  of  the  government  making  arrangements  for  their  friends  col- 
lecting a  fee  of  $2  for  imm:igrantB  entering. 

The  Bill  was  reported. 
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No.  2.  ,,  ■ 

Actual  niiniber  of  passports  issued  by  the  Japanese  government  to  their  people, 
who  left  /or  Canada  in  the  years  1901,  1902  and  1903 :— 


1901 

1902. 

1903,  4  MONTHS. 

Male. 

Female. 

Male. 

Female. 

Male. 

Female. 

Studnnts  .                ^ 

15 
39 
46 
25 
3 

0 
1 

21 
4 
1 

16 
55 
47 
29 
4 

0 
6 
24 
3 
1 

5 
27 
26 
17 

0 

0 

'M'orpllAIlt.S                                            

1 

ITfkrniljpa 

10 

13 

Officers 

0 

138 

27 

141 

34 

73 

24 

Totals                    

1C5 

185 

97 

1'he  families  include  wives  and  children  of  the  old  resident  in  British  Columbia. 

The  professionals  include  all  kinds  of  men  of  professions,  such  aa  physicians, 
teachers,  clerjrymen,  agriculturists,  chemists,  &c.,  and  their  assistants  and  those  who 
make  studie.s  of  the  same. 

No.  3. 

Number.t  of  arrivals  of  Japanese  passengers  in  British  Columbia  during  the  seven 
months  from  June  to  December,  1908;  Merchants,  7;  travellers,  1,208;  students,  12; 
old  residents  and  families,  188 ;  passed  test,  10 ;  total,  1,425. 


The  Japanese  Consul  General  to  the  Governor  General  of  Canada. 

Im?krial  Consulate  General,  Montreal,  May  20th,  1903. 
His  Excellency  Honowrable  Earl  of  Minto,  Governor  General  of  Canada,  &c. 

Sir,  Your  Exoellenoy, — Under  instruction  of  His  Imperial  Japanese  Majesty's 
government,  I  have  the  honour  of  calling  Your  Excellency's  attention  to  the  following 
Bills,  that  were  passed  by  the  British  Columbia  Legislative  Assembly  at  present  in 
session,  and  that  have  become  the  law,  being  .-issented  by  the  Lieutenant  Governor  of 
the  province,  namely: — 

1.  The  Aot  intituled:  "An  Act  to  regulate  Immigration  into  British  Columbia." 

2.  The  Act  intituled:  "An  Act  relating  to  the  employment  on  works  carried  on 
under  franchises  granted  by  private  Acts." 

The  two  Acts  are  practically  the  re-enactment  of  that  which  were  disallowed  by 
Your  Excellency's  Order  in  Council  twice  in  suocession  in  1901  and  1902. 

Holding  the  same  view  as  argued  in  my  despatches  of  last  year  under  similar  cir- 
cumstances, I  have  again  the  honour  of  drawing  your  attention  to  the  fact  that  the 
Acts  referred  to  are  utterly  unconstitutional,  and  are  unquestionably  meant  to  pro- 
hibit the  Japanese  subjects  from  residing  in  and  entering  British  Columbia. 

Your  Excellency  is  doubtless  aware  that  such  legislation  as  these,  with  respect  to 
the  aliens,  is  incompetent  to  a  provincial  legislati  re,  as  only  the  Dominion  Parliament 
of  Canada  is  empowered  to  treat  upon  the  subject,  and  that  the  object  of  enactment 
of  these  Acts  is  aimed  obviously  and  solely  at  the  exclusion  of  the  Japanese  people 
from  the  province  in  question,  since  the  case  of  "Immigration  Law"  the  Chinese  are 
exempt  by  the  payment  of  $800,  as  provided  in  section  3,  subsection  F ;  and  again  in 
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the  ease  of  "The  Employment  on  Works  carried  on  under  Franchises,"  there  is 
another  example  of  strong  and  deliberate  manifestation  of  discrimination  against  the 
Japanese  residents,  as  the  so-called  language  test  does  not  include  the  language  of 
Jiapan,  but  only  those  of  the  European  countries,  while  none  of  these  languages  except 
the  English,  .being  spoken  in  the  province  in  general. 

Knowing  your  government  are  fully  posted  on  the  question  and  trusting  that  they 
will  take  measures  nothing  but  fair  and  just,  I  need  hardly  any  further  argument, 
but  to  request  that  Your  Excellency's  government  will  have  these  obnoxious  Acts  dis- 
allowed at  an  early  date,  as  the  enforcement  even  for  a  short  period  would  seriously 
affect  the  interest  and  welfare  of  the  Japanese  subjects  and  the  full  enjoyment  of  their 
rights  and  privileges  entitled  by  the  treaty  stipulations  would  be  wrongfully  denied 
by  the  local  authorities. 

I  have,  &c., 

fr.  NOSSE, 
His  Imperial  Majesty's  Consul  General  for  the  Dominion  of  Canada. 


(Approved  19  April,  190^) 

Department  of   Justice,  Ottawa,  26th   March,   1904. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  with  further  reference  to  the  Act  passed  by  the  legislature  of 
the  province  of  British  Columbia,  in  the  year  1903,  chapter  8,  intituled:  "An  Act  to 
ratify  an  Order  in  Council,  approved  on  the  18th  day  of  March,  1902,  rescinding  cer- 
tain provisions  of  an  Order  in  Council  approved  on  the  4th  day  of  September,  1901, 
respecting  the  land  grant  of  the  Columbia  and  Western  Railway  Company,"  whicrh 
was  by  his  previous  report  reserved  for  further  consideration,  has  the  honour  to 
recommend  that  the  said  Act  bo  left  to  its  operation. 

Humbly  submitted, 

O.    FITZPATRICK, 

Minister  of  Justice. 


4  EDWARD  Vn,  1903-4. 

To  His  Excellency  the  Governor  General  in'Council,  Ottawa: 

The  humble  petition  of  the  Esquimalt  and  Nanaimo  Railway  Company  showeth 
unt<i  Your  Excellency  as  follows: — 

1.  On  the  19th  day  of  December,  1883,  the  Legislative  Assembly  of  British  Colum- 
bia passed  a  statute,  No.  14  of  Provincial  Statutes  of  1884,  intituled  "An  Act  relating 
to  the  Island  railway,  graving  dock  and  railway  lands  of  the  province." 

2.  By  section  3  of  the  said  Act,  there  was  granted  to  the  Dominion  Government 
certain  lands  for  the  purpose  of  constructing  and  to  aid  in  the  construction  of  a  rail- 
way ibetr^een  Esquimalt  and  iNanaimo. 

3.  By  section  8  it  was  enacted  that  such  persons  hereinafter  called  the  "company" 
as  may  be  named  by  the  Governor  General  in  Council,  &c.,  shall  be  and  are  hereby  con- 
stituted a  body  corporate  and  politic  by  the  name  of  "The  Esquimalt  and  Nanaimo 
Railway  Company." 

4.  By  order  in  Council,  dated  the  12th  April,  1884  His  Excellency  the  Governor 
was  pleased  to  name  Robert  Dunsmuir,  John  Bryden,  James  Dunsmuir,  Charles 
Crocker.  Charles  E.  Crocker,  Leland  Stanford  and  Collis  P!  Huntington,  &c.,as  a  body 
corporate  and  politic  by  the  name  of  "The  Esquimalt  and  Nanaimo  Railway  Com- 
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pany,"  for  the  purposes  of  the  construction  of  the  railway  between  Esquimalt  and 
Nanaimo  in  accordance  with  the  provisions  of  aforesaid  section  8.  (See  Canada  Oazette, 
19th' April,  1884.) 

5.  On  the  20th  day  of  April,  1883,  an  agreement  was  entered  into  hetween  Robert 
Dunsmuir,  James  Dunsmuir,  John  Bryden,  Charles  Crocker,  Charles  F.  Crocker, 
Leland  Stanford  and  Collis  P.  Huntington  of  the  first  part,  and  Her  Majesty  Queen 
Victoria,  represented  by  the  Minister  of  Railways  and  Canals,  of  the  second  part  (sec- 
tion 4),  for  the  purjwse  of  building  a  line  of  railway  between  Esquimalt  and  Nanaimo, 
and  (16)  the  land  grant  to  be  made,  and  the  land  in  so  far  as  the  same  shall  be  vested 
in  Her  Majesty  and  held  by  Her  Majesty  for  the  purposes  of  the  said  railway,  or  for 
the  purposes  of  constructing  or  to  aid  in  the  construction  of  the  same,  shall  be  con- 
veyed to  the  contractors  upon  the  completion  of  the  whole  work  to  the  entire  satisfac- 
tion of  the  Governor  in  Council,  &c.,  as  set  forth  in  said  section,  and  sections  23,  24, 
25  and  26  of  the  Act  of  19th  December,  1883,  are  particularly  referred  to. 

6.  The  said  agreement  was  approved  and  ratified  by  Act  of  Parliament  of  the 
Dominion  of  Canada,  chapter  6,  of  1884. 

7.  And  by  section  7  of  the  said  Act  the  land  was  to  be  granted  to  the  said  company 
subject  to  the  exception  therein  set  forth  inter  alia  subsection  2  every  bona  fide 
squatter  who  has  continuously  occupied  and  improved  any  of  the  lands  within  the  tract 
of  land  to  be  acquired  by  the  company  from  the  Dominion  Government  for  a  period 
of  one  year  prior  to  the  first  day  of  January,  1883,  shall  be  entitled  to  a  grant  of  the 
freehold  of  the  surface  rights  of  the  said  squatted  land  to  the  extent  of  160  acres  at 
the  rate  of  one  dollar  per  acre. 

8.  The  Esquimalt  and  Nanaimo  Railway  Company  completed  the  whole  work  to 
the  entire  satisfaction  of  the  Governor  in  Council  as  is  witnessed  by  the  deed  under 
the  Great  Seal  of  Canada  dated  the  21st  day  of  April,  1887,  which  granted,  assigned 
and  conveyed  unto  the  Esquimalt  and  Nanaimo  Railway  Company  the  lands  men- 
tioned in  the  said  Act  of  the  Provincial  Legislature,  chapter  14,  1884,  and  of  the 
Dominion  Parliament,  chapter  6,  1884, '  subject  to  the  terms  and  provisions  affecting 
the  same  set  forth  in  the  said  Acts. 

9.  Since  the  conveyance  of  the  lands  aforesaid  to  the  said  company,  the  said 
company  have  administered  the  said  lands  according  to  the  terms  and  conditions  set 
forth  in  the  eaid  Act,  cap.  14,  1S84. 

10.  The  squatters  mentioned  in  section  23  of  the  Act  of  1884,  c.  14,  and  Dominion 
Statutes,  subsection  2,  of  section  7  of  c.  6  of  1884,  became  dissatisfied  and  claimed 
more  extensive  rights  than  those  accorded  to  them  by  the  statutes  aforesaid,  and  the 
Dominion  Government  on  the  10th  August,  1897,  issued  a  commission  to  Mr.  T.  Ct. 
Rothwell  to  investigate  the  claims  set  up  by  the  settlers  upon  the  tract  of  land  which 
was  conveyed  to  the  Government  of  the  Dominion  of  Canada  by  the  Province  of  • 
British  Columbia,  and  by  the  Dominion  of  Canada  to  Esquimalt  and  Nanaimo  Rail- 
way as  hereinbefore  set  out. 

Mr.  Rothwell  in  his  report  (which  is  published  in  the  Annual  Report  of  the  De- 
partment of  the  Interior,  1898)  at  folio  459,  states,  "The  settlers  mentioned  are  those 
who  are  referred  to  as  bona  fide  squatters  in  section  23,  of  the  Provincial  Act,  c.  14, 
1884,  and  in  subsection  2,  of  section  7,  of  the  Dominion  Act,  c.  6  of  1884,"  and  states 
at  folio  460,  "When  I  have  completed  this  task  I  feel  satisfied  that  I  will  have  estab- 
lished the  conclusion  I  have  arrived  at.  that  although  these  settlers,  speaking  gener- 
ally, have  now  no  legal  right  to  the  coal,  and  other  minerals  under  their  lands,  they 
or  those  claiming  from  them  have  a  just  claim  for  redress  at  the  hands  of  the  pro- 
vince in  which  they  live,  and  a  claim  which  that  province  cannot  honourably  refuse 
to  recognize  and  settle,"  and  at  folio  469,  "I  repeat,  therefore,  that  I  consider  it  the 
duty  of  the  Government  of  British  Columbia  to  take  such  action  as  will  promptly 
and  satisfactorily  remove  the  injustice." 

11.  On  the  12th  day  of  October,  1900,  the  Provincial  Government  issued  a  com- 
mission to  Mr.  Eli  Harrison,  a  judge  of  the  county  court  of  British  Columbia,  who. 
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after  a  vi?ry  exhaustive  inquiry,  reported  xo  the  Provincial  Government  that  the 
"squatters '  could  not  now  acquire  the  coal  or  minerals,  if  any,  under  the  lands  squatted 
on,  as  sufh  coal  and  minerals  had  been  conveyed  to  others.  Mr.  Harrison's  report  ia 
published  at  folio  SHI  of  the  Sessional  Papers,  B.C.  1903. 

12.  In  the  year  1903,  the  Local  Legislature  passed  an  Act,  No.  26,  intituled  "Van- 
couver Island  Settlers'  Rights  Act,  1903." 

13.  In  the  year  1904,  the  Local  Legislature  passed  an  Act,  chapter  54,  intituled 
"Vancouver  Island  S.  ttlers  Rights'  Act,  1904."  This  Act  by  section  5,  repeals  cap.  26 
aforesaid. 

14.  By  subsection  A,  of  section  2,  "Railway  Land  Belt,"  shall  mean  the  lands 
described  by  section  3,  of  chapter  14,  of  47  Victoria,  being  "An  Act  relating  to  the 
Island  Railway,  the  Graving  Dock  and  Railway  Lands  of  the  Province." 

15.  By  subsection  B,  of  section  2,  a  "settler"  is  described  as  a  person  who,  prior 
to  the  passing  of  the  said  Act,  occupied  or  improved  lands  situate  within  the  said 
railway  land  belt  with  the  bona  fide   intention  of  living  thereon. 

16.  Section  3,  of  tho  said  Act  is  as  follows: — 

"Upon  application  being  made  to  the  Lieutenant  Governor  in  Council,  within 
twelve  months  from  the  coming  into  force  of  this  Act,  showing  that  any  settler  occu- 
pied or  improved  land  within  said  railway  land  belt  prior  to  the  enactment  of  chapter 
14,  of  47  Victoria,  with  the  bona  fide  intention  of  living  on  the  said  land,  accom- 
panied by  reasonable  proof  of  such  occupation  or  improvement  and  intention,  a  Crown 
grant  of  the  fee  simple  in  such  land  shall  be  issued  to  him  or  his  legal  representative 
free  of  charge  and  in  accordance  with  the  provisions  of  the  Land  A.ct  in  force  at  the 
time  when  said  land  was  first  so  occupied  or  improved  by  said  settler." 

17.  Section  4  provides  that  "  The  rights  granted  to  the  settler  under  this  Act  shall 
be  asserted  by  and  be  defended  at  the  Orown  expense." 

18.  The  definition  of  "  settler  "  as  set  forth  in  chapter  54  of  1904,  does  away  with 
the  definition  of  the  term  "squatter"  as  set  out  in  chapter  14  of  1884,  aforesaid, 
though  he  is  one  and  the  same  person. 

19.  Section  3  of  the  said  Act  gives  to  the  squatter  of  section  23,  of  chapter  14, 
under  the  title  of  settler,  all  the  coal  and  mineral  under  the  lands  squatted  on. 

20.  The  Esquimau  and  Nanaimo  Railway  Company  made  their  contract  as 
aforesaid  with  the  Dominion  Government,  and  upon  the  due  completion  thereof  re- 
ceived a  grant  of  the  said  janids  from  the  Ikmiinion  Government  upon  the  same  terms 
and  conditions  they  were  granted  to  the  Dominion  Government  by  the  Provincial 
Government  of  British  Columbia  by  chapter  14  of  1884. 

21.  The  Esquiuialt  and  Nanaimo  Railway  Company  do  not  recognize  the  right  of 
the  Provincial  Legislature  to  interfere  with  the  land  grant,  as  Che  company  did  not 
receive  the  land  from  the  Provincial  Government,  nor  did  they  enter  into  any  con- 
tract with    the  Provincial   Government. 

22.  The  granting  of  the  minerals  under  the  lands  of  the  squatters  as  mentioned 
in  section  23,  of  c.  14,  of  1884,  will  be  a  great  injury  to  the  property  of  the  Esquimalt 
and  Nanaimo  Railway  Company,  and  an  interference  with  the  contract  made  between 
the  Esquimalt  and  Nanaimo  Railway  Company  and  Dominion  Government. 

Dated  the  day  of  March,  A.D.  1904. 

The  Esquimalt  and  Nanaimo  Railway  Company  therefore  humbly  pray  Your 
Excellency  in  Council  to  disallow  the  said  Act,  No.  54  of  1904,  known 
as  the  "Vancouver  Island  Settlers'  Rights  Act,  1904,"  passed  by  the  Pro- 
vincial Legislature  of  the  Province  of  Britisih  Columbia. 

JAMES  DUNlSMUm, 
President  of  the  Esquimalt  &  Nanaimo  Railway  Company. 
(SeaL) 
Monday,  2l8t  March,  1904. 
Ohas.  E.  Pooi,ey, 

Secretary  Esquimalt  &  Nanaimo  Railway  Company. 
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Department  of  Justice,  Canad\,       . 
Ottawa,   April   5,   1904. 


To  His  Excellency  the  Governor  General  in  Council: 

On  reference  to  the  undersigned  of  a  copy  of  a  petition  of  the  Esquimalt  and 
Nanaimo  Railway  Company  prajing  Your  Excellency  in  Oouncil  to  disallow  Act  No. 
54  of  the  British  Columlbia  Legislature,  1904,  known  as  the  Vancouver  Island  Settlers' 
Eights  Act,  1904,  the  undersigned  has  the  honour  to  recommend  that  a  copy  of  the 
petition  be  transmitted  to  the  Lieutenant  Governor  of  British  Columbia,  with  a  request 
that  he  submit  for  the  consideration  of  Your  Excellency's  Government  the  observa- 
tions of  his  ministers  thereon. 

Humlbly    submitted, 

C.    FITZPATRICK,  -j 

Minister   of  Justice. 

Transmitted  hy  the  Lieut.  Governor  to  the  Secretary  of  State,  21  May,  190k. 
The  Government  of  the  Province  op  BRiTibW  Columbia. 

Copy  of  a  report  of  a  Commitire  of  the  Honourable  the  Execidive  Council,  approved 
by  His  Honour  the  Lieutenant-Governor  on  the  26th  day  of  May,  190^ 

To  His  Honour  the  Lieutenant-Governor  in  Council: 

The  Committee  of  the  Executive  Council  have  had  under  consideration  the  peti- 
tion of  the  Eaquinialt  and  Nanaimo  Railway  Company,  and  beg  rpape<itfully  to  report 
as  follows: — 

The  whole  of  the  land  claimed  by  the  settlers  as  against  the  Esquimalt  and  Nana- 
imo Railway  Company  was  acquired  before  December  19,  1883,  being  the  date  of 
the  passage  of  what  is  commonly  called  the  Settlement  Act.  By  the  Land  Act  of  1875, 
38  Victoria,  chapter  5,  section  3,  "any  person  being  the  head  of  a  family  .  .  .  and  a 
British  subject,"  after  complying  with  the  provisions  of  the  section,  might  "record  any 
tract  of  unoccupied,  unsurveyed  and  unreserved  lands  of  the  Crown,  not  being  an  Indian 
settlement."  The  section  then  prescribes  the  acreage  and  other  matters.  By  section  9 
of  that  Act,  it  is  provided  that  upon  compliance  by  the  applicant  of  the  provisions  here- 
inbefore contained,  the  Commissioner  "shall  record  the  land  so  sought  to  be  recorded," 

&c. 

It  would  appear  then,  that  the  settler,  upon  complying  with  the  provisions  of  sec- 
tions 3  to  9,  obtained  an  absolute  right  to  have  the  land  recorded  in  his  favour.  It  was 
not  an  act  of  grace  on  the  part  of  the  Crown,  hut  was  put  even  more  forcibly  than  the 
right  of  the  minor  to  record  his  claim  without  inquiry  into  the  conditions  precedent 
to  his  making  his  record,  which  right  has  never  been  questioned  in  the  history  of  the 

province. 

This  was  the  condition  of  affairs  at  the  date  of  the  Settlement  Act.  The  Settle- 
ment Act  did  not  interfere  with  the  rights  of  the  settlor  in  any  way,  but  on  the  oon- 
trary,  carefuly  preserved  them,  and  all  other  rights  however  acquired.  The  legislal-'ure 
went  even  further  than  the  preservation  of  the  rights  actually  acquired,  because  it  pre- 
served 90  far  as  the  surface  rights  were  concerned,  the  rights  of  any  one  who  had 
"squatted,"  that  is,  located  without  any  colour  of  right,  upon  the  land,  the  right  to 
obtain  a  grant  of  the  surface. 

A  number  of  persons,  antecedent  to  December  19,  1883,  did  all  those  things 
necessary  to  entitle  them  to  a  record  of  the  land  under  the  "Land  Act,  1876,"  but  were 
refused  the  right  to  perfect  their  title  by  the  ofiBcer  declining  to  make  the  record  in 
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favour  of  the  applicant,  and  declining  also  to  give  him  the  certificts  required  by  sec- 
tion 9  of  the  said  Act.  Three  of  those  persons  have  attempted  unsuccessfully  to  assert 
their  rights  as  against  the  railway  company. 

The  legislature  by  the  Settlement  Act  did  not  convey  to  the  Dominion,  under 
which  government  the  Esquimalt  and  Nanaimo  Railway  Company  claim,  any  lands  in 
the  railway  belt  as  to  which  any  other  person  had  a  lawful  claim,  and  perhaps  the  only 
way  in  which  the  rights  of  the  settlers  could  be  asserted  is  not  by  an  action  brought 
by  themselves  against  the  Esquimalt  and  Nanaimo  Railway  Company,  but  by  an  action 
brought  either  by  the  Attorney  General  on  behalf  of  the  province,  or  by  giving  the 
settlers  a  provincial  title  and  allowing  them  to  contest  the  matter  themselves.  This 
latter  course  was  the  one  which  commended  itself  to  Your  Honour's  advisers,  hence  the 
passage  of  the  Vancouver  Island  Settlers'  Rights  Act,  1904,  chapter  64. 

In  making  this  report,  the  committee  do  not  everlook  one  of  the  difficulties  which 
may  arise  in  the  course  of  the  litigation,  viz.:  that  the  settler  was  bound  to  make  his 
record  upon  "unoccupied,  unsu'veycil  and  unreserved  land  of  the  Crown";  and  in  the 
British  Columbia  Gazette  of  July  5,  1873,  a  reserve  was  placed  upon  a  strip 
of  land  20  miles  in  width  along  the  east  coast  of  Vancouver  Island  between  Seymour 
Narrows  and  Harbour  of  Esquimalt.  That  reserve,  by  its  recitals,  is  apparently 
founded  upon  incorrect  premises.  It  is  founded  upon  the  suggestion  that  Esquimalt  in 
Vancouver  Island  was,  by  an  Order  of  the  Privy  Council  of  Canada,  fixed  as  the  ter- 
minus of  the  Canadian  Padlic  Railway,  and  that  a  line  of  railway  was  to  be  located  be- 
tween the  Harbour  of  Esquimalt  and  Seymour  Narrows.  It  was  founded,  further  upon 
the  11th  paragraph  of  the  Terms  of  Union,  and  the  Terms  of  Union  distinctly  preserved 
to  settlers  the  right  of  pre-emption,  and  provided,  as  did  the  Settlement  Act,  that  lands 
be  given  in  lieu  of  those  which  might  have  been  pre-empted  before  the  transfer  took 
place. 

The  committee  is,  therefore,  of  opinion  that  those  persons  who  had  made  applica- 
tion to  pre-empt  lands  antecedent  to  December  19,  W^3,  and  who  in  good  faith 
had  occupied  and  improved  lands  with  a  hona  fde  intention  of  living  thereon,  were 
entitled  to  receive  grants  from  the  Crown,  and  for  that  reason  recommended  the  Bill 
to  the  legislature. 

Mr.  Rothwell,  in  hie  report,  cited  in  the  petition  of  the  Esquimalt  and  Nanaimo 
Railway  Company  to  Iffis  Excellency,  arrived  at  the  conclusion  that  these  settlers  had 
not  been  fairly  treated,  the  same  conclusion  having  been  arrived  at  by  Your  Honour's 
advisers,  the  only  difference  between  Your  Honour's  ministers  and  Mr.  Rothwell  being 
the  mode  of  redress. 

In  conclusion,  the  committee  submit  that  the  Act  in  question  is  fairly  within  the 
powers  of  legislature,  ns  dealing  with  proi)erty  and  civil  rights,  and  in  this  con- 
nection they  refer  with  some  degree  of  confidence  to  the  opinion  of  Sir  Oliver  Mowat, 
stated  in  Lefroy's  Legislative  Power  in  Canada,  at  page  201,  where  he  says: — 

''I  repudiate  the  notion  of  the  petitioners  that  is  is  the  office  of  the  Dominion  gov- 
ernment to  sit  in  judgment  on  the  right  and  juetiice  of  an  Act  of  the  Ontario  legislature 
relating  to  properly  and  civil  rights.  That  is  a  question  for  the  exclusive  judgment 
of  the  provincial  legislature." 

The  committee  further  bug  to  refer  to  the  report  of  the  Honourable  David  Mills, 
then  Minister  of  Justice,  and  afterwards  a  judge  of  the  Supreme  Court  of  Canada,  hav- 
ing ret'eronce  to  British  Columbia  legislation  of  the  year  1901  (chapter  46),  "An  Act 
respecting  certain  Land  Grants,"  wherein  after  reciting  that  the  gravamen  of  the  objec- 
tion was  that  royalties  were  imposeil  upon  the  timber  standing  upon  the  lands  granted 
to  tlie  Kaslo  nnd  Slocun  Railwhiy  Company  nnd  the  Nelson  and  Fort  Sheppard  Railway 
CoMipnny  by  way  of  subsidy  in  aid  of  the  railway,  and  that  whereby  the  value  of  the 
timhiT  of  the  railway  companies  was  impaired,  namely  that  there  was  an  interference 
wltl)  vested  rights.     The  minister  remarks  as  follows: — 

"Tiic  undersigned  doee  not  deem  it  necessary  to  considei  in  detail  the  remarks  of 
tlie  Attorney  tu'noral.     lie  does  not  acquiesce  in  all  of  them,  but  the  undersigned  bases 
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his  refusal  to  recommend  disallowance  upon  the  fact  that  the  application  proceeds  upon 
grounds  affecting  the  substance  of  the  Act  with  regard  to  matters  undoubtedly  within 
the  legislative  authority  of  the  province  and  not  affecting  any  matter  of  Dominion 
policy.  It  is  alleged  that  the  ertatute  affects  pending  litigation  and  rights  existing 
under  previous  legislation  and  grants  from  the  province.  The  undersigned  considers 
that  such  legislation  is  objectionable  in  principle  and  not  justified  unless  in  very  excep- 
tional circumstances,  but  Your  Excellency's  Government  is  not  in  anywise  responsible 
for  the  principle  of  the  legislation,  and  as  has  already  been  stated  in  this  report  with 
regard  to  the  Ontario  statute,  the  proper  remedy  in  suoh  cas'is  lies  with  the  legislature 
or  its  constitutional  judges." 

It  may  be  said  after  all  this  Act  is  only  an  Act  to  provide  a  means  for  conferring 
a  title  in  certain  proper  cases  where  justice  requires  title  to  be  conferred,  and  not  from 
or  out  of  any  property  of  the  railway  company,  but  out  of  lands  reserved  out  of  the 
grant  made  by  the  Settlement  Act,  and  in  any  event  lands  still  vested  in  the  Crown 
in  right  of  the  province. 

The  committee,  therefore,  respectfully  submit  that  no  good  ground  exists  for  the 
exercise  of  His  Excellency  of  the  power  of  disallowance  in  respect  of  the  Act  in 
question. 

The  committee  advise  that  a  copy  of  this  report,  if  approved,  be  forwarded  to  the 
Honourable  the  Secretary  of  State  for  Canada. 

Dated  this  21st  day  of  May,  A.D.  1904. 

A.  CAMPBELL  REDiDIE, 

Deputy   Clerk,  Kxpcutire   Council. 


(Approved  21  June,  190k)  '. 

« 

Department  of  Justice,  Ottawa,  June  14,  1904. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  herewith  his  report  upon  chapter  54  of 
tlie  statutes  of  the  province  of  British  Columbia  or  3  and  4  Edward  VII,  entitled  ''  An 
Act  to  secure  to  certain  pioneer  settlers  within  the  Esquimalt  and  Nanainio  Eailway 
land  belt  their  surface  and  under-surface  rigl  ts." 

A  petition  has  been  presented  to  Your  Excellency  in  Council  by  the  E'squinialt  and 
Nanaimo  Railway  Company  praying  for  the  disallowrnce  of  this  Act  on  the  ground 
that  it  is  an  interference  with  the  company's  rights  in  the  lands  contained  in  the  rail- 
way belt  as  assignee  of  the  Dominion  government.  A  copy  of  the  petition  is  annexed 
to  this  report.  This  petition  was  communicated  to  the  Lieutenant  Governor  of  British 
Columbia  with  a  request  that  His  Honour  would  furnish  Your  Excellency's  govern- 
ment with  the  observations  of  his  ministers  thereon,  and  there  also  is  annexed  to  this 
report  a  copy  of  a  letter  from  the  Lieutenant-Governor  to  the  Secretary  of  State, 
dated  May  27th,  1904,  and  of  the  approved  report  therein  referred  to  embodying  the 
views  of  the  Britiah  Columbia  government  with  regard  to  the  petition. 

It  is  unnecessary  that  the  undersigned  should  enter  minutely  into  the  history  of 
the  railway  belt  in  question.  It  will  be  sufficient  for  present  purposes  to  statfl  that  it  was 
pet  apart  in  pursuance  of  the  Terms  of  Union  with  British  Columbia  to  be  appropriated 
in  furtherance  of  the  construction  of  the  proposed  railway  to  connect  British  Columbia 
with  the  eastern  provinces;  that  by  the  provincial  Act  47  Victoria,  chapter  14,  knowr 
as  the  Settlevnent  Act,  it  was  granted  to  the  Dominion  Government  for  the  purpose  of 
construction  and  to  aid  in  the  construction  of  a  railway  between  Esquimalt  and 
Nanaimo,  subject  to  certain  exceptions,  and  that  the  Esquimalt  and  Nanaimo  Railway 
Company,  the  petitioners,  are  the  assignees  and  successors  in  title  of  the  Dominion 
Government,  as  set  forth  in  the  petition. 
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Under  those  circumstances  if  the  British  Columbia  Act  would  have  the  effect,  as 
the  railway  company  apparently  fears,  of  divesting  the  company  of  its  title  under  the 
grant  from  the  Government  of  Canada  in  respect  of  any  of  the  lands  in  the  belt,  the 
undersigned  would  feel  it  to  be  his  duty  to  recommend  that  Your  Excellency  should 
exercise  his  power  of  disallowance  in  order  to  prevent  the  consummation  of  such  an 
injustice.  The  undersigned,  however,  is  satisfied  that  the  Act  can  have  no  such  effect. 
Although  it  recites  that  under  the  circumstances  set  forth  in  the  preamble,  the  settlers 
referred  to  therein  are  entitled  to  peaceable  and  absolute  possession  of  the  lands  occu- 
pied by  them  and  to  a  title  thereto  in  fee  simple  in  accordance  with  the  statutes  of 
British  Columbia  existing  at  the  time  of  their  settlement;  it  does  not  proceed  to  meet 
Or  to  declare  by  way  of  enactment  that  the  landg  are  or  shall  be  vested  in  them  as  of 
that  estate,  but  enacts  only  that  upon  the  application  of  the  settlersi  and  upon  their 
establishing  certain  facts  Crown  grants  of  the  fee  simple  shall  be  issued  to  them  free 
of  charge  in  accordance  wih  the  i)rovi8ions  of  the  Land  Act  in  force  at  he  time  when 
the  land  was  first  occupied  or  improved,  and  that  the  rights  granted  to  the  settler  under 
the  Act  shall  be  asserted  by  and  he  defended  at  the  expense  of  the  Crown.  Now  a 
Crown  grrant  issued  pursuant  to  such  an  Act  can,  in  the  opinion  of  the  undersigned, 
convey  to  the  grantee,  such  title  only  as  the  province  has  in  the  lands  which  it  pur- 
ports to  grant.  In  so  far  as  it  purports  to  grant  lands  or  coal  or  other  minerals  which 
under  the  Settlement  Act  were  granted  to  Canada,  and  under  grant  from  Canada  have 
passed  to  the  company,  it  will  be  inoperative,  but  it  is  impossible  that  some  of  the  land 
occupied  as  set  forth  in  the  recitals  to  the  Act  is  covered  by  exceptions  from  the  grant 
to  Canada,  or  remains  the  property  of  the  province,  and  so  far  as  that  is  the  case  thj 
Act  may  have  effective  operation. 

Taking  the  view  thus  explained  as  to  the  effect  of  the  Act,  and  being  of  opinion 
that  such  legislation  is  not  ultra  vires  of  the  legislature,  the  undersigned  does  not 
think  that  Your  Excellency  would  be  warranted  in  disallowing  the  Act  merely  because 
the  railway  company  may  bo  put  to  soni!;  trouble  and  expense  in  the  assertion  and 
defence  of  its  title. 

Tliimbly  submitted, 

C.   FITZPATRTCK, 

Minister   of  Jtistice. 

'NoTK.— With  respect  to  this  Act  and  to  Oh/ip.  71  of  1907,  B.C.,  the  Privy 
Council  (CI  D.L.R.I.)  held  that  the  lanauage  of  8.  56  of  the  B.N.A.  Act  "itself 
discloses  with  sufficient  clearness  an  intention  that  at  all  events  as  to  private  rights 
completely  constituted  and  founded  upon  transactions  entirely  past  and  closed  the 
disallowance  of  a  provincial  statute  shall  be  inoperative." 


Petition  prni/ing  for  the  disallowance  of  Chap.  62  of  the  Statutes  of  190k. 

The  petition  of  the  undersigned  humbly  sheweth: — 

(a)  The  city  of  Vancouver,  in  the  province  of  British  Columbia,  i«  incorporated 
under  a  special  Act  of  the  Leprislative  Assembly  ot'  the  said  province. 

(6)  It  has  been  customary  from  time  to  time  for  the  corporation  to  apply  to  the 
logisintnre  for  amendments  to  the  said  Act  whenever  the  members  of  the  city  council 
thought  amendments  nea^ssary,  the  corporation  puying  all  the  printing  and  other 
expenses  connected  with  the  passage  of  such  amendment  through  the  legislature. 

(f)  Towards  the  ind  of  last  year,  the  city  council  discussed  the  advisability  of 
again  approaching  the  legislature  at  tl»c  then  ensuing  session  with  a  request  for  some 
ftirther  amendments — and  being  desirous  first  of  obtaining  the  views  of  the  govern- 
ment thereon,  the  city  council  caused  inquiry  to  be  made  throxigh  one  of  the  alder- 
men, Alderman  Bothune,  of  the  Attoni<'y  General,  the  Hon.  Charles  Wilson,  who 
assurwl  the  nldermen  that  if  the  corporation  did  not  get  what  it  wanted,  it  would  at 
least  get  nothing  that  it  did  not  want. 
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(rf;  In  view  of  this  assurance,  the  city  council  immediately  made  the  necessary 
preparations  for  presenting  a  private  Bill  for  amending  the  city's  Act  of  Incorpora- 
tion, the  Private  Bill  being  entrusted  to  the  care  of  Mr.  James  F.  Garden,  one  of  the 
city's  representatives,  during  its  passage  through  the  House. 

(e)  About  the  same  time  a  certain  Vancouver  newspaiper  began  to  circulate  a 
petition  addressed  to  the  legislature  asking  that  on  the  score  of  mismanagement  and 
annually  recurring  change,  the  police  force,  which,  patterned  after  the  best  models  of 
the  old  country  municipalities,  hfw  been  managed  heretofore  by  a  committee  of  the 
council  and  is  paid  solely  by  the  city,  and  which,  it  may  be  stated,  does  not  form  one- 
fourth  ot  the  total  number  of  the  city's  employees,  so  that  if  there  are  mismanagement 
and  change  in  one,  there  is  precisely  the  same  reason  for  mismanagement  and  change 
in  the  other — should  be  taken  from  the  control  of  the  city  council  and  placed  under  a 
boaid  of  commissioners  to-be  appointed  by  the  Provincial  Government. 

(/)  Out  of  a  total  of  about  9,500  electors,  this  petition  was  signed  by  600  persons, 
only  about  550  of  whom  are  voters,  and  amongst  those  signing  the  petition,  the  liquor 
interest,  for  some  reason,  is  well  to  the  front. 

(flr)  This  petition  was  presented  to  the  House  on  December  11,  last,  but  was  not 
printed,  and  the  House  adjourned  for  the  holidays  the  day  after,  and  did  not  meet 
again  till  January  11. 

{h)  On  February  4,  Mr.  Garden,  who  had  been  entrusted  as  above  stated,  with  the 
care  of  the  city's  bill,  without  notifying  the  city  council,  or  as  far  as  the  counoil 
knows,  any  one  rej)resicnting  the  cor|)orntion,  gave  notice  of  an  auiciidmont  to  place 
the  city  police  force  in  the  hands  of  a  board  of  commiiseioners,  as  asked  for  by  the 
petition. 

(i)  This  notice  appeared  in  tlie  Orders  of  the  Day  on  Saturday,  February  6,  and 
the  earliest  time  at  which  a  copy  of  the  said  Orders  of  the  Day  (?ould  arrive  from  Vic- 
toria and  be  distributed  by  mail  in  Vancouver,  was  Monday,  February  8. 

(;')  On  the  evening  of  that  same  day,  February  8,  the  city  council  met  and 
resolved  to  send,  and  did  send,  urgent  telegrams  to  all  five  of  the  city's  representa- 
tives strongly  protesting  against  the  insertion  of  the  proposed  amendment. 

{k)  In  spite  of  such  protest,  ami  before  the  city  council  had  tjme  to  make  its 
feelings  or  the  feclinars  of  the  citizens  known  either  to  the  opposition  or  to  the  other 
members  of  the  Hou>^o,  the  Bill  containing  the  objectionable  amendment  was  rushed 
through  its  various  stages,  read  a  third  time,  passed  and  asaented  to,  all  by  Wednes- 
day, February  10. 

(J)  In  view  of  all  the  circumstances,  your  petitioners  humbly  pray  that  the  afore- 
said Bill,  passed  at  the  session  of  the  Legislature  just  closed,  being  BiU  known  as 
No.  54,  and  called  "An  Act  to  amtnd  the  Vancouver  Incorporation  Act,  1900,"  be 
disallowed ;  and  they  do  so  for  the  following  reasons,  viz. : 

1.  Acting  on  the  authority  conferred  on  them  by  the  said  Bill,  the  Provincial 
Government  has  just  appointed  a  Board  of  Police  Commissioners  for  Vancouver,  all 
of  whom  are  more  or  less  prominent  members  of  the  Conservative  party. 

2.  A  partisan  folice  Board  of  this  nature  always  failed  and  became  a  fruitful 
source  of  corruption  wherever  it  has  been  tried. 

3.  The  people  of  Vancouver  think  as  long  as  they  pay  for  their  police  force,  they 
have  a  right  to  control  it — in  proof  of  which  it  may  be  stated  that  at  a  largely  attended 
public  meeting  of  the  citizens  held  on  Tuesday,  February  23,  a  resolution  strongly 
condemnatory  of  the  course  of  the  government  in  the  matter  was  passed,  with  only 
one  dissenting  voice. 

4.  Many  petitions  on  many  subjects  have  been  presented  in  times  past  to  the 
British  Columbia  Legislature,  but  it  is  safe  to  say  that  never  before  was  there  a 
petition  the  prayer  of  which  had  such  a  flimsy  basis,  or  was  acted  upon  with  such 
undue,  not  to  say  such  suspicious  haste,  as  the  one  referred  to  above. 
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5.  The  statements  made  on  the  petition,  and  on  which  the  legislature  presumably 
acted,  are  either  false  or  mean  nothing — false  as  far  as  mismanagement  ie  concerned, 
because  during  all  the  years  in  which  the  police  have  been  under  the  control  of  the 
city  council,  their  management  will  compare  favourably  with  that  of  any  other  city 
of  similar  size  in  the  Dominion,  and  can  mean  nothing  so  far  as  annually  recurring 
change  is  ewncemed,  because  one  of  the  amendments  for  which  the  city  council  itself 
asked  was  that  one-half  only  of  the  aldermen  should  be  allowed  to  retire  annually,  and 
the  projxjsal  wae  votisd  down. 

6.  Prejudiced  accounts  of  the  city  coiincil's  deliberations  given  in  the  newspaper 
referred  to  above,  exercised  an  influence,  no  doubt,  on  the  minds  of  some  of  the  600 
signers  of  the  petition,  a  city  council  unlike  private  corporations  owning  public  fran- 
chises, having  nothing  to  offer  newspapers  to  induce  them  to  give  fair  aocounts  of  the 
council's  proceedings,  unlese  the  newspapers  themselves  cbjse  to  do  so. 

7.  The  Act,  in  view  of  the  promise  of  the  Attorney  General,  is  a  direct  breach  of 
faith  with  the  city  council. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray,  &c. 

[Seal] 
Signed  on  behalf  and  at  the  request  of  the] 
Corporation   of  the   City   of   Vancouver  >■ 
this  1st  day  of  Maroh,  A  J).  1904.  J 


THOS.    F. 


McGUIOAN, 

City   Clerk. 


(Approved,  16  November,  lOOJf.) 

Department  of  Justice,  Ottawa,  October  29,  1904. 
To  His  Excellency  the  Oovernor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  reiwrt  on  the  statutes  of  the  several 
provinces,  passed  at  the  last  sessions  of  the  legislatures  thereof  (1904),  as  follows: — 


Britisih  Oolumbia*  3  and  4  Edward  VII;  received  by  the  Secretary  of  State  on 
January  4,  1904. 

These  Acts  may  be  left  to  such  operation  as  they  may  have,  except  chapter  15, 
intituled  "An  Act  respecting  the  constitution,  practice  and  procedure  of  the  Supreme 
Court  of  British  Columbia  and  for  other  purposes  relating  to  the  administration  of 
justice." 

Section  5  contains  a  provision  tha*  the  persons  to  be  appointed  judges  of  the 
Supreme  Court  of  British  Columbia  slmll  be  barristers-at-law  of  not  less  than  ten 
years  standing,  of  which  ten  years  they  shal  Ihave  been  for  five  years  actively  engaged 
in  practice  at  the  Bar  of  British  Columbia. 

This  provision  is,  in  the  opinion  of  the  undersigned,  ultra  vires,  and  ought  not 
to  be  allowed  to  stand.  A  similar  enactment  by  the  Province  of  Nova  Scotia  was  con- 
sidered some  years  ago  by  the  Department  of  Justice,  and  the  Minister  recommeud'ed 
that  it  be  disallowed  unless  repealed'  by  the  legislature.  See  the  order  In  council  setting 
forth  the  reasons  of  the  Minister,  approved  by  His  Excellency  the  Governor  General 
on  November  19,  1896  (Provincial  Legislation,  1896-8.  pages  12  to  14.) 

For  the  same  reason  the  undersigned  recommends  that  inquiry  be  made  immedi- 
ately of  the  Lieutenant  Governor  of  British  Columbia  as  to  whether  the  clause  in  ques- 
tion will  be  repealed  within  the  time  limited  for  disallowance.  The  Lieutenant  Gov- 
ernor's reply  when  received  should  be  referred  to  the  undersigned  for  further  considera- 
tion. 
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Chapter  17,  intituled  "An  Act  to  eonaolidate  and  amend  the  law  respecting  the 
qualification  and  registration  of  electors,  the  regulation  of  elections  of  members  of  the 
Provincial  Legislative  Assembly,  and  the  trial  of  Controverted  Elections." 

Chapter  26,  intituled  "An  Act  to  regulate  Immigration  into  British  Columbia,"  and 

Chapter  39,  iatituled'  "An  Act  to  amend  the  'Coal  Mines  Regulation  Act' " 
are  reserved  for  further  report. 

Chapter  54,  intituled  "An  Act  to  secure  to  certain  Pioneer  Settlers  within  the 
Esquimalt  and  Ntanaimo  Railway  Land  Belt  their  surface  and  under-surface  rights," 
has  been  already  considered  and  left  to  its  operation  by  Otder  in  Council  of  June  21 
last. 

Chapter  62,  intituled  "An  Act  to  amend  'The  Vancouver  Inoorporation  Act, 
1900.' " 

There  has  been  referred  to  the  undersigned  copy  of  the  petition  of  the  city  of  Van- 
couver praying  that  this  Aot  be  disallowed  on  the  grounds  therein  stated. 

The  petitioners  are  opposed  to  ha^nng  a  board  of  police  commissioners  for  the  city, 
and  they  allege  that  the  Bill  was  unduly  hastened  through  the  legislature;  also  that 
the  facts  of  the  case  were  misrepresented  and  that  there  was  breach  of  faith. 

These  reasons,  however,  do  not  affect  the  validity  or  character  of  the  legislation  so 
far  as  the  capacity  of  fche  legislature  goes,  and  the  undersigned  considers  that  the 
grievance  of  the  city,  if  any  exists,  should  be  adjudged  by  the  legislature,  which  has 
authority  to  remedy  ^t,  and  that  it  would  not  be  withia  the  province  of  Your  Excel- 
lency's gi  ■>  "jrnment  to  take  any  action  baaed  upon  any  view  which  it  may  hold  as  to  the 
facts  and  reasons  urged  for  disallowance. 

X  The  undersigned  does  not,  therefore,  recommend  any  interference  with  this  Act,  but 
he  recommends  that  the  city  of  Vancouver  be  informed  of  the  grounds  of  this  report 
and  the  conclusion  of  Your  Excellency's  Government  upon  the  petition. 

The  undersigned  recommends  'that  a  copy  of  this  report,  if  approved',  so  far  as  it 
relates  to  each  province,  shall  be  communicated  to  the  Lieutenant  Governor  of  the 
province.  ,  >  r 

Humibly  submitted, 

0.   EITZPATRICK, 

Minister   of   Justice. 


(Approved,  29  December,  WOlt.) 

Department  of  Justice,  Ott\wa,  November  16,  1904. 
To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  vindersigned  has  the  honour  to  report  that  chapter  17  of  the  Acts  of  British 
Columbia  passed  at  the  last  session  of  the  legislature  (1904)  intituled 

"An  Act  to  consolidate  and  amend  the  law  respecting  the  qualification  and  r^isSra- 
tion  of  electors,  the  regulation  of  the  election  of  members  of  the  Provincial  Legislative 
Assembly,  and  tlio  trial  of  Controverted  Elections"  provide  among  other  things  that 
every  male  of  the  full  age  of  twenty-one,  not  being  disqualified  by  this  Act,  or  by  any 
other  law  in  force  in  the  province,  being  entitled  Avithin  the  province  to  the  privileges 
of  a  nutnrnl-born  Britiali  subject,  and  being  able  to  read  the  Act  or  any  portion  thereof 
to  the  satisfaction  of  the  registrar  if  rcquirod  so  to  do,  having  resided  in  the  province 
for  six  niontlis,  and  in  the  electoral  district  in  which  he  claims  to  vote  for  one  month, 
and  being  duly  registered,  shall  be  entitled  to  vote. 

The  general  intention  is  apparently  to  extend  the  right  to  vote  to  male  British 
subjects  of  the  age  of  twenty-one  years  resident  in  the  province.  It  is  provided,  how- 
ever, that  no  Chinaman,  Japanese  or  Indian  shall  have  his  name  placed  on  the  register 
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of  voters  for  any  electoral  district,  or  be  entitled  to  vote  at  any  cleftion ;  and  by  the 
interpretation  clause  the  words  "Chinaman"  and  "Japanese"  are  defined  to  include  any 
person  of  these  races  respectively  whether  naturalized  or  not. 

The  naturalization  Act,  R.S.C.,  cha;pter  113,  «ection  15,  provides  that  an  alien 
to  whom  a  certificate  of  naturalization  is  granted  shall  within  Canada  be  entitled  to  all 
political  and  other  rights,  powers,  and  privileges,  and  be  subject  to  all  obligations  to 
whicth  a  natural-born  British  subjedt  is  entitled  or  subject  within  Canada. 

The  undersigned'  does  jiot  doxAt  that  a  legislature  may  define  the  local  franchise, 
but  he  considers  that  Your  Excellency's  Government  ought  not  to  approve  of  the  policy 
of  a  le{?islature  withholdrng  from  naturalized  British  subjects  merely  because  of  their 
race  or  naturalization  rights  or  privileges  conferred  generally  upon  natural-bom  British 
subjects  of  the  same  class.  Parliament  Jiaving  exclusive  authority  with  regard  to  niatu- 
ralization  and  aliens  has,  the  imdersigned  apprehends,  the  right  to  declare  what  the 
effect  of  naturalization  shall  be,  and  local  legislation  which  is  in'tended  to  interfere  or 
has  the  effect  of  interfering  with  the  apparent  policy  of  parliament  in  the  exercise  of 
its  powers  with  regard  .to  any  subject  may,  in  the  opinion  of  the  undersigned,  even  if  it 
can  he  held  to  be  intra  vires  of  the  legislature,  properly  be  disallowed  by  Your  Excel- 
lency. It  appears  to  the  undersigned  to  be  quite  undesirable  in  the  puMic  interest  that 
naturalized  British  subjects  should  be  made  subject  to  a  disability  or  cjcceptional  treat- 
ment having  regard  to  the  rights  conferred  upon  British  subjects  generallyj  and  he 
imderstnnds  that  that  view  is.  expressed  or  implied  in  the  section  of  the  Naturalization 
Act  above  referred  to.  The  undersigned  would  for  that  roa«)n  Tccommend  disallow- 
ance were  it  not  for  the  fact  that  the  provisions  in  question  are  merely  re-enactments 
of  similar  provisions  which  have  been  standing  in  the  British  Columbia  Election  Acts 
for  a  number  of  years.  The  disallowance  of  the  present  statute  would  not,  therefore, 
affect  the  law  of  British  Columbia  in  this  particular. 

The  undersigned  hopes,  however,  that  this  matter  will  be  further  considered  by 
the  provincial  legislature,  and  such  amendments  made  as  may  be  necessary  to  remove 
the  objections  herein  stated. 

Chapter  39,  "An  Act  to  amend  the  Coal  Minos  Regulation  Act,"  cMitains  only  one 
provision.  It  is  in  amendment  of  section  2  of  the  Coal  Mines  Regulation  Act,  R.S. 
B.C.  (1897),  chapter  138,  whereby  it  is  enacted  that  "the  words  Chinamen  and 
Chinese"  sliall  include  any  person  or  persons  of  the  Chinese  blood  or  race  whether 
born  within  the  limits  of  the  Chinese  Empire  or  its  dependencies  or  not,  and  shall  not 
be  affected  by  naturalization." 

This  is  an  interpretation  clause  and  of  course  has  no  effect  except  as  defining 
these  terms  mentioned  therein  where  they  api)ear  elsewhere  in  the  Act. 

Referring  to  the  amended  Act  it  is  provided  by  section  4  that  "no  boy  under  the 
age  of  twelve  years,  and  no  woman  or  girl  of  any  age,  and  no  Chinaman  shall  be 
employed  in  or  allowed  to  be  for  the  purpose  of  employment  in  any  mine  in  which 
this  Act  applies  below  ground." 

By  section  12"  it  is  provided  that  any  person  who  contravenes  or  fails  to  comply 
with  any  provision  of  the  Act  with  respect  to  the  employment  of  Chinamen  shall  be 
guilty  of  an  offence  against  the  Act,  and  by  section  82,  rule  34,  no  Chinaman  shall 
occupy  any  position  of  trust  or  responsibility  in  or  about  a  mine  whereby  through 
his  ignorance,  carelessness  or  negligence  ho  might  endanger  the  life  or  limb  of  any 
person  therein  employed.  These  so  far  as  the  undersigned  has  discovered  are  the 
only  provisions  of  the  amended  Act  expressly  relating  to  Chinamen.  Section  4,  above 
quoted,  was  held  ultra  vires  by  the  Judicial  Committee  of  the  Privy  Council  in  the 
case  of  the  Union  Colliery  of  British  Columbia  vs.  Bryden,  1899,  Appeal  Cases,  p.  580 
as  legislation  affecting  naturalization  and  aliens.  Upon  the  same  principle  the  under- 
signed assumes  that  the  other  provisions  of  the  amended  Act  to  which  he  has  called 
attention  are  ultra  vires,  and  the  question  arises  as  to  what  can  be  the  intention  of 
the  legislature  in  extending  the  meaning  of  the  word  "Chinaman"  in  this  Act  where 
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it  has  been  held  by  the  highest  judicial  authority  incompetent  to  the  legislature  to 
enact  the  provisions  in  which  the  word  occurs. 

The  amending  Act  is  also  objectionable  as  apparently  attempting  to  deprive 
naturalized  Chinamen  on  account  of  their  naturalization,  of  rights  which  they  now 

have. 

For  these  reasons  it  appears  to  the  undersigned  that  this  Act  should  bo  disallowed. 
Before  recommending  such  action  to  be  taken,  however,  he  considers  that  a  copy  of 
this  report,  if  approved,  should  be  transmitted  to  the  Lieutenant  Governor  of  British 
Columbia  for  any  explanation  or  remarks  which  he  may  desire  to  offer,  and  that  he  be 
particularly  requested  to  inform  Your  Excellency's  gn\i  ruTnent  ns  soon  as  possible 
as  to  what  object  within  the  legislative  capacity  of  the  assembly  is  intended  to  be 
accomplished  by  this  Act.  Upon  receiving  a  reply  from  the  Lieutenant  Governor  it 
should  be  referred  to  the  undersigned  for  further  consideration. 

,       ,  Humbly  submitted, 

C.  FITZPATEICK, 

'  '  Minhter    of    Justice. 


(Approved  20  January,  1905. j 
Dkpautment  of  Justice,  Ottawa,  November  16,  1904. 

To  His  E.vcellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  chapter  26  of  the  Acts  of  British 
Columbia,  passed  at  the  last  session  of  the  legislature  (1904)  intituled  "An  Act  to 
regulate  immigration  into  British  Columbia." 

This  Act  bears  the  same  title  and  is  essentially  of  the  same  effect  as  other  Acts 
of  the  province  which  have  during  recent  years  been  disallowed  by  Your  Excellency. 
It  prohibits  the  immigration  into  British  Columbia  (subject  to  certain  exceptions) 
of  any  person  who  when  asked  to  do  so  by  an  officer  fails  to  write  out  at  dictation  in 
the  character  of  some  language  of  Europe  and  sign  in  the  presence  of  the  officer  a 
passage  of  fifty  words  in  length  in  an  European  language  directed  by  the  officer. 
Among  other  immigrants  excepted  from  this  prohibition  are  those  excepted  by  certi- 
ficate in  writing  of  the  Minister  charged  with  the  administration  of  the  Act  or  of 
&ny  officer  appointed  to  enforce  its  provisions.  Power  is  conferred  to  prevent  pro- 
hibited immigrants  from  entering  the  province  and  to  deport  those  who  have  entered, 
and  mastersi  of  vessels  arriving  at  ports  in  the  province  with  passengers  are  required 
to  submit  their  passenger  lists  and  answer  questions  and  assist  the  provincial  officers 
in  the  performance  of  their  duties  under  the  Act.  Regulations  may  be  made  by  the 
Lieutenant  Governor  in  Council  to  empower  officers  to  determine  whether  any  person 
is  a  prohibited  immigrant  and  to  prescribe  a  tariff  of  fees  to  be  paid  by  persons  to 
cover  any  expenses  which  may  be  incurred  in  determining  whether  such  persons  are 
or  were  not  prohibited  immigrants. 

This  Act,  therefore,  contains  all  the  provisions  which  have  been  condemned  in 
the  British  Columbia  Immigration  Acta  recently  disallowed.  The  grounds  of  objection 
to  these  Acts  have  been  stated  and  reiterated  on  behalf  of  Your  Excellency's  govern- 
ment. See  particularly  the  reports  of  the  Minister  of  Justice  of  Sth  January  and  4th 
September,  1901,  upon  which  the  Act  to  Regulate  Immigration  into  British  Columbia 
of  1900  was  disallowed. 

The  undersigned  does  not  consider,  in  view  of  the  past  correspondence  and  action 
of  Your  Excellency's  government  having  regard  to  such  legislation,  that  any  object 
is  to  be  attained  by  further  communication  with  the  local  authorities,  and  he  recom- 
mends following  the  decision  which  was  previously  reached,  and  the  course  adopted 
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on  previous  occasions,  that  this  Act  be  disallowed.  lie  recommends  further  that  a 
copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  British 
Columbia  for  the  information  of  his  government. 

Humbly  submitted, 

C.  FITZPATKICK. 

Minister    of    Justicr. 
Chapter  .26  was  accordint/lij  disallowed  20  Jnnuafy,  1905. 


Copii  of  a  Report  of  a  Committee  of  the  Executive  Council,  approved  bi/  the  Lieutenant 
Governor  on  the  26th  day  of  January,  1905,  transmitted  to  the  Secretary  of  State 
hy  tlie  Lieutenant  Governor  on  27  January.  1905. 

'J'he  Committee  of  Council  have  had  under  consideration  a  report  herewith,  dated 
January  19,  1905,  from  tlie  Attorney  (Jeneral,  upon  the  report  of  the  Minister  of  Justice 
of  November  16,  1904,  with  respect  to  certain  provisions  of  chapters  17  and  39  of  the 
Acts  of  British  Columbia,  1903-1904,  intituled  the  "Provincial  Elections  Act,"  and  tho 
"Coal  Mines  Kegulation  Act  Amendment  Act,  1904." 

The  committee  concur  in  the  report  of  the  Attorney  General  and  submit  the  same 
for  approval. 

CHARLES  WILSON, 

Clerk,   Executive    Council. 


To  His  Honour  the  Lieutenant  Governor  in  Council: 

The  undersigned  has  the  honour  to  refer  to  Your  Honour's  letter  of  the  17th 
January,  1905,  to  the  Provincial  Secretary,  inclosing  report  of  the  Minister  of  Justice 
to  His  Excellency  the  Governor  General  upon  chapters  17  and  39  of  the  Statutes  of 
British  Columbia  for  the  years  1903-1904,  being  the  "Provincial  Elections  Act"  and 
the  "Coal  Mines  Regulation  Act  Amendment  Act,  1904." 

With  regard  to  chapter  17,  the  provi'-ions  objected  to  are  those  contained  in  sec- 
tion 0,  which  provides  that  no  Chinama  Japanese,  or  Indian  shall  have  his  name 
placed  upon  the  register  of  voters.  That  section,  interpreted,  as  the  Minister  points 
out,  includes  not  only  alien  Chinese,  but  also  persons  of  the  Chinese  race  who,  acting 
in  conformity  with  the  Dominion  Naturalization  Act,  become  British  subjects.  The 
position  that  Your  Honour's  Ministers  and  Legislature  have  assumed  upon  this  sub- 
ject is  one  of  grave  objection  to  any  one  of  the  class  of  persons  mentioned  in  the  section, 
being  placed  upon  the  voters  list. 

The  undersigned  observes  that  the  Minister  expresses  the  hope  "that  this  matter 
will  be  further  considered  by  the  Provincial  Legislature,  and  such  amendments  made 
as  may  be  necessary  to  remove  the  objections  herein  stated." 

With  respect  to  this,  in  view  of  the  opinion  that  the  undersigned  has  already 
expressed,  and  with  the  knowledge  that  Your  Honour's  Ministers  have  of  the  feeling 
throughout  the  province,  and  also  the  views  of  the  majority  of  tho  Membei^  of  the 
Legislature,  perhaps  the  whole  of  tliem.  Your  Honour's  Ministers  cannot  recommend, 
nor  take  the  responsibility  of  adopting  the  suggestion  of  the  Minister  of  Justice  that 
the  matter  should  be  further  considered  by  the  legislature.  The  only  way  in  which 
Your  Honour's  Ministers  would  feel  justified  in  testing  the  views  of  the  legislature 
would  be  by  bringing  down  the  report  of  the  Minister  of  Justice  and  asking  for  an 
expression  of  opinion,  but  tlif  undersigned  is  quite  certain  as  to  what  the  result  would 
be,  and  hence  it  seems  hardly  proper  to  subject  the  views  of  the  Minister  of  Justice 
to  such  a  severe  test.  The  general  concensus  of  opinion  throughout  the  province  is 
very  strongly  in  support  of  the  view  that  these  persons  should  not  be  permitted  to  be 
on  the  voters'  list.     As  the  Minister  of  Justice  points  out,  disallowance  would  not 
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change  the  law  upon  the  subject,  and  that  the  pro/ince  has  the  undoubted  right  to 
prohibit  any  person  or  set  of  persons  from  being  placed  upon  the  voters'  list  has  been 
determined  by  the  Privy  Council  in  the  case  of  Cunningham  vs.  Tomey  Homma, 
reported  in  Appeal  Cases,  1903,  page  151. 

Chapter  39  is  an  Act  to  amend  the  Coal  Mines  Regulation  Act,  and  is  intended 
for  the  purpose  of  interpreting  the  words  "  Chinaman  "  and  "  Chinese "  when  used 
in  connection  with  the  Act.  The  words  "  Chinaman  "  and  "  Chinese,"  in  the  Pro- 
vince of  British  Columbia  have  been  used  very  largely  to  express  the  idea  of  race 
rather  than  nationality,  and  it  was  for  the  purpose  of  obviating  any  doubt  upon  this 
subject  that  this  short  Act  was  passed. 

The  question  whether  section  82,  rule  34  is  within  the  powers  of  the  Provincial 
Legislature  is  one  of  the  matters  which  are  now  pending  before  the  Judicial  Com- 
mittee of  the  Privy  Council;  therefore,  the  undersigned  hopes  that  the  Act  will  not  be 
disallowed,  but  that  all  questions  as  to  its  constitutionality  may  be  left  to  be  deter- 
mined by  the  judicial  tribunal  at  present  seized  of  the  whole  question. 

The  Minister  of  Justice  will,  in  due  course,  be  served  with  a  copy  of  the  proceed- 
ings, and  will  have  an  opportunity  if  desired,  of  appearing  before  the  Privy  Council, 
or  of  instructing  counsel  in  the  matter. 


Dated  the  19th  day  of  January,  A.D.  1905. 


CiuLRLES    WILSON, 

Attorney    General. 
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Ccpj  of  a  Report  of  a  Committee  of  the  Executive  Council,  approved  by  the  Lieuten- 
ant Governor  on  the  26lh  day  of  January,  1906,  and  transmitted  to  the 
Secretary  of  State  by  the  Lieutenant  Governor  on  27  January,  1905 

The  Committee  of  Coimcil  have  had  before  them  a  report  herewith,  dated  January 
19,  1905,  from  the  Attorney  General,  upon  a  report  of  the  Minister  of  Justice  of  Octo- 
ber 29,  1904,  approved  by  the  Governor  General  on  November  16  Jast,  in  which 
exreption  is  taken  to  the  provision  contained  in  section  5  of  chapter  15  of  the  Statutes 
of  British  Columbia,  1903-1904,  intituled  "An  Act  respecting  the  Constitution, 
Practice  and  Procedure  of  the  Supreme  Court  of  British  Columbia,  and  for  other 
purposes  relating  to  the  Administration  of  Justice." 

The  committee  concur  in  the  observations  of  the  Attorney  General  and  submit 
the  same  for  approval.    ;  .  i^v,.r(  «rs.  ,.ru-      '•  t  -r- 

-■  OITARLES  WIIVSON, 

"   '      '  -  •  -     '  -        '  -  -  Clerk;    Executive    Council. 


To  His  Honour  the  Lieutenant  Governor  in  Council: 

The  undersigned  has  the  honour  to  refer  to  the  letter  of  His  Honour  the 
Lieutenant  Governor  to  the  Provincial  Secretary,  dated  December  1,  1904,  inclosing  a 
copy  of  the  report  of  the  Minister  of  Justice  upon  chapter  15  of  the  Statutes  of  British 
Columbia  for  1903-1904,  being  the  Supreme  Court  Act. 

The  alwence  of  the  undersigned  attending  the  Judicial  Committee  of  the  Privy 
Council  is  the  cause  of  the  delay  in  the  matter  receiving  the  attention  which  it 
deserves. 

The  Act  in  question  is  an  Act  ^sjiecting  the  Constitution,  Practice  and  Procedure 
of  the  Supreme  Court  of  British  Columbia,  and  is  a  consolidation  and  revision  of  all 
the  statutes  on  the  subject  up  to  the  time  wh'ni  it  was  passed.  Tt  was  not  treated  as  a 
controversial  measure  in  the  House,  and  with  one  or  two  exceptions  was  practically 
assented  to  by  all  the  members  of  the  legislature  who  took  any  interest  in  the  subject. 
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The  provision  objected  to  is  one  contained  in  section  5  to  the  effect  that  persons 
appointed  to  the  position  of  judges  of  the  Supreme  Court,  shall  be  barristers  of  not 
less  than  ten  years'  standing,  five  of  which  shall  have  been  spent  in  actual  practice  at 
the  bar  of  this  province. 

It  is  submitted  with  the  utmost  confidence  that  the  provision  is  a  reasonable  one. 
It  was  part  of  the  Statute  Law  of  British  Columbia  from  1878  to  1899,  when  it  was 
repealed  for  party  puriwses.  It  api)ear8  in  the  Revised  Statutes  of  Ontario,  1897, 
chapter  21,  s.  3,  SS.  (6),  except  that  ten  years  actual  practice  at  the  bar  of  Ontario  is 
required,  instead  of  five  as  in  the  section  under  discussion. 

The  undersigned  regrets  that  he  cannot  assent  to  the  proposition  of  the  Minister 
of  Justice  that  the  section  is  ultra  vires  of  the  province.  Even  if  it  were,  it  is 
submitted  that  that  is  no  reason  for  the  disallowance  of  the  measure,  but  that  it  should 
be  left  to  its  operation  and  the  determination  of  the  courts.  If,  however,  the  Minister 
of  Justice  proposes  to  recommend  the  disallowance  of  the  Act  as  being  contrary  to  the 
policy  of  the  Dominion  Government,  then  that  is  a  reason  of  a  paramount  character, 
and  the  undersigned  has  nothing  further  to  say  on  the  subject. 

Ill  any  event  the  Act  is  one  of  so  great  importance  to  this  province,  and  its 
disallowance  now  and  re-enactment  next  session  would  possibly  create  so  much 
trouble  and  perhaps  litigation,  with  consequent  expense,  there  seems  to  be  no  course 
left  to  Your  Honour's  Ministers,  in  view  of  the  threat  of  disallowance,  but  to  assent 
to  the  terms  on  which  the  Act  will  be  allcwed,  namely  a  promise  to  repeal  the  section 
at  the  next  session  of  the  Legislature. 


Dated  this  19th  day  of  January,  1905, 


CHARLES    WILSON, 
.  •'  A'u.     .      Attorney    General. 


t=-rv.,   .•..    ■ 
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(Approved  H  February,  1905)  '  '■i.'.ii.-.u/.  •••fi  ,(?  •»  -%'i' i  .ki 

Department  op  Justicii,  Ottawa,  February   4,   1905.    •■■' 
To  Ills  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  referring  tn  his  report  of  29th  October  last  with  regard  to 
Chapter  15  of  the  Acts  of  British  Columbia,  1904,  intituled  "An  Act  respecting  the 
Constitution,  Practice  and  Procedure  of  the  Supreme  Court  of  British  Columbia,  and 
for  other  purposes  relating  to  the  administration  of  Justice,"  has  liad  under  considera- 
tion the  report  of  the  Executive  Council  of  British  Columbia,  approved  by  the 
Lieutenant  Governor  on  26th  ultimo,  concurring  in  the  report  of  the  Attorney  General 
of  the  province  upon  the  despatch  of  Your  Excellency's  Government,  by  which  the 
Attorney  General  states,  after  reviewing  the  circumstances  from  his  xwint  of  view, 
that  there  seems  to  be  no  course  left  but  to  assent  to  the  terms  on  which  the  Act  will 
be  allowed,  viz.,  a  promise  to  repeal  section  5  at  the  next  session  of  the  Legislature. 

The  undersigned  regarding  this  as  an  assurance  of  the  Government  of  British 
Columbia  that  the  clause  in  question  will  be  so  repealed,  recommends  that  no  further 
action  will  be  taken  by  Your  Excellency's  Government. 


Humbly  submitted, 


V-. 


(.■li' 


C.  IFITZPATRTCK, 

Minister   of  Justice. 
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Canadian    Manufactureks'    Association, 

Toronto,    March   29,   1905. 

Hon.    ClIAS.    FlTZPATRIOK,  . 

Minister  of  Justice, 

House  of  Commons,  Ottawa. 

My  Dear  Sir,— This  association  has  learned  with  deep  regret  that  the  Legislature 
of  the  Province  of  British  Columbia  has  seen  fit  to  pass  an  Act  imposing  a  tax  on 
representatives  of  outside  firms  doing  business  in  that  province.  Supporting  the 
views  of  our  association,  I  may  say  that,  as  a  Dominion  organization,  we  are  desirous 
of  removing  all  extra  provincial  laws  which  tend  to  dimmish  the  transaction  of 
business  between  the  various  provinces  of  the  Dominion.  All  such  laws  we  look  upon 
as  unnatural  barriers  tending  to  separate  provinces  which  should  be  more  closely 

drawn  together.  ,     ,  j     .  j     ^  ^i.    i     4 

In  the  expression  of  this  view,  the  following  resolution  was  adopted  at  the  last 

annual  convention  of  this  association  held  in  Montreal  last  September:— 

"  That  during  the  coming  year  the  subject  of  extra  provincial  legislation  should 

receive  special  attention  from  the  branches  of  this  association,  and  an  effort  made  to 

remove   such   obstacles   to   trade,    and   to'  encourage   the   freest  possible   intercourse 

between  the  producers  and  consumers  of  all  the  provinces." 

It  is  therefore  our  sincere  hope  that  the  British  Columbia  Bill  referred  to  may  not 

become  law,  and  wei  will  heartily  appreciate  such  steps  as  you  may  take  in  this 

direction.     With  thanks  in  anticipation  of  your  kind  consideration  of  this  matter, 

•  jvnj    i;  '.1    '       ■      I   '-'      I  have  the  honour  to  be, 

Youi    obedient    servant, 
f*'     '     ^-'"'^      '■•-•'      '   ''       -  j^    j_    yoUNGE,  >     ■•: 

■         -         Secretary. 


Resolution  passed  at  a  meeting  of  the  Victoria  TAhcral  Association  IS  April,  1905, 
and  transmitted  to  Minister  of  Justice  pn  Ik  April,  1905 

'  Whereas,  the  legislature  of  the  piovince  of  Britis)!  Columbia  saw  fit  to  provide  at 
the  late  session  of  the  House,  to  impose  a  tax  on  commercial  travellers  representing 
firms  outside  the  boundary  of  the  province.  And  exception  has  Iwen  taken  to  this 
legislation  by  people  residing  outside  of  the  province,  who,  it  is  reported  to  this 
association,  have  sent  deputations  to  the  government  at  Ottawa,  asking  for  the 
disallowance  of  the  Act.  ^ 

Tlierefore,  be  it  resolved  that  this,  the  Liberal  Association  of  the  city  of  Victoria, 
say  that  the  actions  of  the  said  deputations  are  unwarrantable  interference  with  the 
domestic  affairs  of  British  Columbia,  and  tliat  they  would  deprecate  any  action  of  the 
Dominion  Government  in  compliance  with  the  request  for  interference  as  an  uncalle<l 
for  invasion  of  provincial  rights. 

And  tliat  a  copy  of  this  resolution  be  f^ont  to  the  Minister  of  Trade  and  Commerce, 
Minister  of  Justice,  and  the  senators  and  members  for  British  Columbia. 


■injCV:;' 
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(Approved  28  April,  1905) 
Department   of    Justick,    Ottawa,    April    19,    l'J05. 

To  His  Excellency  the  Governor  General  in  Council: 

Tlie  undersigned  has  had  under  consideration  the  following  statutes  of  the  Legis- 
lati  J  Asreinbirof  British  Columbia,  assented  to  on  8th  instant,  and  received  by  the 
Secretary  of  State  for  Canada  on  19th  instant,  viz:—  „ 

No  28  "  An  Act  to  regulate  immigration  into  British  LolumDia    , 
No.  30,  "  An  Act  relating  to  the  employment  on  works  carried  on  under  franchises 
..anted  ^^  ^f i-te  Acts ^^^^  ^^  ^^^^^  ^^^^  .  ^^^^  Mines  Regulation  Act.'" 

ioime  enactments  of  these  statutes  by  the  Legislative  Assembly  of  British 
ColumbThave  upon  previous  occasions  been  fully  commented  upon  and  d  allowed, 
and  tihe  viewlof  Your  Excellency's  Government  with  regard  to  them  are  well  known 
The  undersigned  does  not  consider  it  expedient  that  the  present  enactments  should 
remain 'rforce,  and  the  fact  that  the  assembly  continues  to  re-enact  these  statutes 
™fui  discussion,  and  after  they  have  been  several  times  disa  lowed,  shows  that  it 
wo^  d  be  a  mere  wa;te  of  time  U.  communicate  with  the  l'rovmc>«l  Government  with 
r  v"ew  to  a  repeal  or  modification  of  these  Acts  at  the  hands  of  the  assembly. 

The  undersigned  recommends  accordingly  that  each  of  the  statutes  above  men- 
tioned be  disallowed,  and  that  the  Lieutenant  Governor  of  British  Columbia  be 
informed  of  the  action  taken  by  Your  Excellency's  Government 

Humbly  submitted, 

C.    FITZPATRICK, 

Minister    of   Justice. 

Cliapters  38,  30  and  35  dimllowed  accordingly  on  $8  April,  1905 


'  '  :\'"  Halifax,  N.S...   June   5,  1905. 

Hon.  ClIARI-ES  FiTZPATRK'K,       '^ 

Minister  of  Justice. 
Ottawa. 
Dear  Sir -In  connection  with  the  legislation  of  the  Province  of  British  Col- 
umbSTmposing  a  tax  on  commercial  travellers  from  other  parts  of  Canada  doing  busi- 
nSsLTat  province,  I  understand  certain  protests  have  been  made  to  you  m  connec- 
tion with  the  said  legislation,  and  that  the  Dominion  government  has  been  asked  to 
exercrs     a  vctr  I  am  instructed  by  the  executive  of  the  ---«^'- i"  -';P«[*/'f, 
rrtswhich  are  being  made  to  have  this  legislation  annulled,  and       trust  that  it 
may  be  deemed  expedient  by  your  department  to  veto  the  Act  referred  to.       ^^^  ^^^  ^, 

G.    E.    FAULKNER. 

Secretary. 

Ottawa,    March   30,   1905.   v',  ■ 


ii'a'Vf    ^i? 


-ft  '. 


't-'. 


;('.«(;'  ri' 


;,  ,1  i 
V'. 


The  Right  Honourable  ;  ;,-  ^is 

.      Sm  RiOHARU  J.  Cartwright, 

Minister  of  Trade  and  Commerce. 

HoNOUR^B..E  S.R,-The  undersigned  representatives  of    the    77»»«    ^ommorcial 

Travellers'  Associations  of  Canada,  in   convention   assembled   at  Ottawa   this  day. 

"'"^^s^tHsSi:  o?  BH^ish  Columbia  has  passed  a  Bill  (whu,h  now  awaits 
the  signature  of  the  Lieutenant  Governor  in  order    to    become    law)    imposmg    a 
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tax  of  $100  on  all  commercial  travellers  soliciting  orders  in  that  province  who  are  not 
residents  thereof,  and 

Whereas  such  a  tax  on  commercial  travellers  would  have  a  great  tendency  to 
unduly  restrict  trade,  we  desire  to  put  ourselves  on  record  as  strongly  oj)po9ed  to  any 
special  tax  thai,  would  seriously  affect  the  trade  and  commerce  of  the  Dominion. 

We,  therefore,  pray  that  the  Dominion  Government,  of  which  you  are  the 
honoured  representative,  may  intervene  and  prevent  this  obnoxious  license  becoming 
law. 

T.  McQuillan, 

President    Commercial    Trarrllers' 

Association    of    Canachi,    Toronto. 

and  12  others. 


MoxTRKAL,    June    14,    1905. 


The  Honourable  Charles  Fitzpatkick, 
Minister  of  Justice, 

Ottawa.  Ont. 


Honourable  Sir, — Ever  since  the  new  law  recently  enacted  by  the  i)rovince  of 
British  Columbia  taxing  commercial  travellers  $50  for  entering  that  province  to  solicit 
orders  for  goods,  we  have  received  numerous  complaints  from  the  members  of  the  asso- 
ciation protesting  against  this  obnoxious  license  which  that  province  has  seen  fit  to 
impose,  and  while  they  may  be  acting  within  their  rights  by  imposing  such  a  license,  it 
is  doubtful  if  their  object  which  is  to  increase  the  revenue  of  the  province  will  be 
accomplished,  as  this  fetter  to  trade  and  commerce  will  deter  many  commercial  travel- 
lers from  going  to  British  Columbia. 

On  March  30  last  a  strong  deputation  representing  the  various  Commercial 
Travellers'  Associations  in  Canada,  waited  on  the  Honourable  Minister  of  Trade  and 
Commerce  as  well  as  the  Finance  Minister,  to  whom  we  made  known  our  grievance 
and  registered  our  solemn  protest,  suggesting  to  them  that  when  the  question  of  pro- 
vincial subsidies  comes  before  the  House  that  the  recent  action  of  British  Columbia 
be  borne  in  mind,  and  if  possible  a  compromise  be  made  by  granting  a  certain  amount, 
provided  the  tax  on  commercial  travellers  be  done  away  with.  This,  sir,  seems  to 
be  a  reasonable  way  to  get  over  the  difficnilty,  and  we  would  respectfully  ask  you  to 
bear  this  suggestion  in  mind  when  it  comes  before  your  department. 

I  have  the  honour  to  be,  sir, 

'       '  :    V  Your    obedient    servant, 

'     i     -    ,   ^        "  .c  n.   W.   WADSWORTH, 

■^^■\  ,   .  ,'■    ...    {      '    i  ^  :..:'■  r- :  -''    '  ■      /'  Secretary. 


*'  _  '  (Approved  iiS  June,  1005.) 

DuPAiiTilKNT  OK  Ji'HTKfc,  O'fTAWA,  June  13,   1905. 

To  His  E.vcdlency  ^he  Ooveimor  General  in  Council; 

The  undersigned  hns  had  under  consideration  nn  Act  of  the  Legislative  Assembly 
of  British  Columbia,  assented  to  April  8,  11K>5,  intituled  "An  Act  for  licensing  com- 
mercial travellers." 

The  Act  provides  in  effect  that  no  coninierciul  triweller,  agent  or  other  person  not 
being  a  resident  or  domiciled  in  British  Columbia,  shall  take  or  solicit  orders  either 
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for  ]iimst'I£  or  any  otlier  person  for  any  goods,  wares  or  other  effects  to  be  imported 
into  the  province  to  fill  such  orders  unless  he  shall  have  procured  a  license  therefor, 
for  which  a  fee  of  $100  or  $50  according  to  the  class  of  goods,  concerned  is  payable 
every  six  months.  The  Act  prescribes  a  penalty  not  exceeding  $100  in  addition  to  the 
license  fee  for  soliciting  or  taking  orders  contrary  to  its  provisions. 

The  undersigned  has  received  correspondence  objecting  to  this  Act  from  the  Com- 
mercial Travellers'  Association  of  Canada,  the  Canadian  Manufacturers'  Association 
and  the  Maritime  Commerciftl  Travellers'  Association.  These  bodies  claim  that  the 
Act  should  bo  disallowed  as  ultra  vires,  because  it  interferes  with  or  restricts  inter- 
provincial  trade,  and  discriminates  against  commercial  enterprises  established  outside 
of  the  province. 

'I'he  undersigned  considers  that  these  are  grave  objections.  It  is  true  of  course 
that  a  province  may  raise  a  revenue  for  provincial  purposes  by  direct  taxation  within 
the  province.  The  Dominion  parliament  has,  however,  exclusive  authority  to  regulate 
trade  and  commerce  throughout  the  Dominion,  and  the  provincial  power  must  not,  in 
the  opinion  of  the  undersigned,  be  executed  in  such  a  manner  as  to  trench  upon  the 
paramount  authority  of  parliament.  It  is  obvious  that  a  large  license  fee  payable  at 
frequent  intrrvnls,  such  as  is  re<iuircd  by  the  Act  in  question,  exacted  from  the  agents 
of  jievsons  or  companiies  domiciled  out  of  the  province  where  no  corresponding  fee  is 
require<l  from  those  within  the  province  must  operate  to  discourage  trade  between 
l-tritisli  Columbia  and  the  other  provinces,  and  it  would  seem  perhaps  to  be  intended 
for  the  protection  of  those  resident  within  the  province  rather  than  for  the  purpose 
of  raising  a  revenue  for  provinciiil  purposes.  These  considerations  lead  the  under- 
.«igned  to  dot '  t  whether  the  Act  is  within  the  scope  of  provincial  powers. 

It  is  provided  by  the  British  North  America  Act,  18C7,  section  121,  that  all  articles 
of  the  growth,  produce  or  manufacture  of  any  one  of  the  provinces  shall,  from  and 
after  the  Union,  be  admitted  free  into  each  of  the  other  provinces.  It  would  be  impos- 
sible, therefore,  for  the  province  to  impose  a  direct  tax  or  duty  upon  goods  imported 
from  another  province.  The  provision  complained  of  seems,  however,  to  have  indi- 
rectly very  much  the  same  effect,  inasmuch  as  the  selling  of  these  goods  within 
the  province  by  a  person  not  resident  or  domiciled  therein  made  the  subject  of  a  con- 
siderable charge. 

There  is  ako  the  further  question  as  to  whether  taxation  of  this  character  imposed 
by  way  of  license  fee  upon  agents  soliciting  orders  for  the  sale  of  goods  on  behalf  of 
other  people  is  direct  taxation.  It  is  plainly  not  a  tax  intended  to  be  ultimately  borne 
by  tlie  persons  who  are  primarily  required  to  pay. 

Tiie  undersigned  considers  that  these  objections  should  be  communicated  to  the 
Lieutenant-Governor  of  British  Columbia,  so  that  his  Government  may  have  an  oppor- 
tunity to  consider  and  report  upon  them,  stating  any  reasons,  facts  or  circumstances 
which  it  deems  proper  in  support  of  the  legislation.  As  to  whether  or  not  the  statute 
apart  from  the  question  of  its  constitutional  validity  should  be  allowed  to  remain  in 
operation  is  of  course  a  matter  of  policy  for  the  considt'ration  of  Your  Excellency's 
Government. 

The  undersigned  recommenda,  therefore,  that  a  communication  in  accordance 
with  this  report  be  sent  to  the  Lieutenant  Governor  of  British  Columbia,  and  after 
receiving  his  reply  the  matter  may  again  be  referred  to  the  imdersigned. 

Humbly  submitted, 

■  ■  '-  O.   FITZPATRICK,  >     V 

'"        •  Minister    of   Justice. 
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Justice. 


Toronto,   June    28,    1905. 


The  "Minister  of  Justice,  .  ,         . 

Ottawa,  Ont. 

giK^ — We  have  the  honour  to  direct  your  attention  to  legislation  passed  by  the 
Province  of  British  Columbia  and  being  Chapter  11  of  the  Statutes  of  1905,  being 
"An  Act  to  amend  the  Companies  Act,  1897."  We  particularly  refer  to  section  2,  which 
is  r>s  follows: —  •  • 

"The  fee  to  be  paid  by  such  Extra-Provincial  Company  for  such  license 

shall  be  two  hundred  and  fifty  dollars,  and  no  more,  and  any  such  Extra-Pro- 

" "  '  vineial  Company  having  obtained   a  license  under  said  repealed  section   125 

shall  be  credited  with  the  amount  paid  for  same,  on  obtaining  a  license  under 

this  section." 

The  Crown  Life  Insurance  Company  have  an  office  and  are  doing  business  in 
I'.rliish  Columbia,  and  hold  a  statutory  charter,  they  being  incorporated  by  Dominion 

Act. 

Timt  company  desires  to  lay  before  you  the  following  extract  from  a  report  given 
by  Sir  John  Thompson,  then  Minister  of  Justice  for  the  Dominion,  dated  28th  March, 
18ST,  as  follows: — 

"Although  any  company  incorporated  by  the  Parliament  of  Canada  must 
within  any  province  within  which  it  is  carrying  on  its  business  be  subject  to  all 
laws  enacted  by  the  Provincial  Legislature  (within  its  legislative  authority), 
in  the  opinion  of  the  undersigned,  it  is  not  witliin  such  legislative  authority 
to  provide  that  such  a  company  shall  not  do  business  within  the  province  with- 
■    out  taking  out  a  license  for  that  purpose." 

And  al.50  an  extract  from  Lefroy,  on  Legislative  Power  in  Canada,  at  p.  C-21,  as 
follows: —  .  .  .;   ,    r.;"! 

"Ministers  of  Justice  have  always  strenuoU'sly  objected  to  provincial  Acts 

."^l     imposing  the  necessity   upon  companies  incori>orated  under   the  laws  of  the 

'"'     United  Kingdom  or  of  the  Dominion,  of  taking  out  a  provincial  license  before 

'  ■     doing  business  in  the  province;  and  when  such  Acta  have  contained  express 

)>rohibitory  provisions  forbidding  the  doing  of  business  without  obtaining  such 

license,   they   liave  been   disallowed,   the   ground   being   distinctly   taken    that 

'     they  are  ultra  vires,  although  other  grounds   of  objection  to   them  are  also 

assigned." 

IJefore  deciding  to  pay  the  license  fee  we  desire  to  know  whether  you  take  the 
same  view  that  Sir  John  Thompson  did,  and  whether  in  that  case  you  will  advise  that 
the  Act  shall  be  disallowed.  .     ,.    ,,j 

You  will  noL  that  in  the  portion  of  the  Act  objected  to  a  company  is  disabled 
from  doing  business  after  the  first  of  July,  1905.  unless  they  comply  with  that  Act, 
and  our  company  is  desirous  to  say  that  if,  notwithstanding  the  pressure  of  parlia- 
nnntary  business  you  can  give  it  attention  before  that  date,  it  will  save  many  compli- 
cations. 

We  have  the  honour  to  be,  sir,  ' 

"^     Your  obedient  servants, 

,     ,,  McMUERICH,   HODGINS   &   McMURRICH. 
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Department  of  Justice,  Ottawa^  June  29, 1905. 


Messrs.  McMrRUicH.  IToDciiNS  &  McMuRRiCH,  ,^       ,,,    '  > 

Barristers,  Toronto. 

Gent,,kmkn.-I  am  directed  by  the  Minister  of  Justice  \««^""^f;?f«^™* 
of  your  letter  of  the  28th  instant,  received  this  mormng  29th,  ««»^^;«  ^^^^^^  ^^^^^^l "' 
ment  will  give  its  attention  to  an  Act  passed  by  the  Province  of  British  Columbia, 
behiK  Chapter  11  of  the  Statutes  of  1895  (presumably  1905)  entitled^  "An  Act  to 
amend  the  Companies  Act,  1897,"  witK  a  view  to  disallowing  the  same  before  the  1st 

of  July  next.  .  -i  i     .  j     x 

In  replv  I  am  to  inform  you  that  it  is  altogether  impossible  to  accede  to  you. 
request.  The  time  for  consideration  by  this  department  and  afterwards  ^y^^^  ^"'^ 
Council,  and  for  obtaining  His  Excellency's  assent  to  a  disallowance  of  the  Act,  it 
such  a  course  should  be  recommended,  before  the  Ist  of  July  next  is  altogether  insuth- 

cient.  ^  -J      ,1 

I  may  add  that  the  Government  have  until  April  21,  1906.  to  consider  the  ques- 
tion of  disallowance. 

I  have  the  honour  to  be,  gentlemen,  ,         ■      ' 

,,  Your  obedient  servant, 

A.   POWER, 

Acting   D.U.J. 

,        (Transferred  to  Minister  of  Justice,  7  July,  1905.)       ,     , 

The  Western  Ontario  Commercial  Travellers'  Association, 

,  London,  Canada,  July  6,  1905. 

The  Honourable  Sir  Richard  Cartwrioht,  .  , 

Ottawa,  Ont. 
Sir— I  have  the  honour  to  inform  you  that  I  have  been  instructed  by  the  execu- 
tive of  this  association  to  request  that  the  Government  will  disallow  all  the  recent 
legislation  of  Provincial  Legislature  imposing  a  license  tax  on  commercial  travellers, 
as  we  believe  that  all  such  legislation  is  in  restriction  of  interprovincial  trade,  and  a 
serious  source  of  annoyance  and  irritation  to  the  commerce  of  the  Dominion.  ; 
Trusting  that  this  will  meet  with  your  favourable  consideration,  , 

I  have  the  honour  to  remain,  siir, 

Your  obedient  servant, 
....  ,„   ,       .■.,iy.',H  *.-. 'H, -ijvfr^ii ->^-*»r       ALF.    ROBIKSOX, 


Secretary. 


(Transferred  to  Minister  of  Justice,  S  July,  1905.) 


■ '  t'  ■ 


Dominion  Commercial  Travellers'  AssociATKyN, 


Montreal,  July  7,  1905. 

Sir    RiCllARn    CARTWRHillT,  '  '' 

Minister  of  Trade  and  Commerce,  , 

Ottawa,  Ont.  '    ' 

Honourable  SiR,-We  are  very  nmch  pleased  to  notice  by  the  reports  in  the  press 
that  the  Federal  Government  has  forwarded  a  communication  to  the  Executive  of  he 
Biitish  Columbia  Government,  inviting  them  to  withdraw  the  Statute  that  it  passed 
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at  a  recent  ses&ion  of  its  Legislature  imposing  a  tax  of  $50  on  all  commercial  travellers 
from  other  provinces,  and  we  sincerely  believe  this  report  to  be  true.  If  the  provincial 
authorities  do  not  feel  like  responding  to  the  request  we  trust  the  Federal  authorities 
will  exercise  their  power  and  veto  the  Act. 

We  also  trust  that  your  honourable  body  will  take  the  same  action  with  regard 
to  the  $300  tax  recently  imposed  by  the  Quebec  Legislature  on  all  commercial  travellers 
not  residing  in  the  province  who  represent  foreign  houses  not  having  a  branch  or 
place  of  business  in  Canada.  We  arc  constantly  receiving  correspondence  from 
travellers  in  the  United  States,  as  well  as  personal  inquiries  from  travellers  who  reside 
in  sister  provinces  who  arrive  here  to  do  business,  and  when  confronted  with  a  $300 
tax  it  is  simply  prohibitive,  and  they  jiack  up  and  leave.  With  such  conditions  pre- 
vailing it  is  not  unlikely  that  other  provincesi  will  retaliate  with  a  similar  measure, 
and  interprovincial  trade  would  bo  seriously  hampered,  and  a  restriction  put  ui)0!i  trade 
and  commerce  that  would  affect  tiic  whole  Dominion. 

We  need  not  point  furllier  to  the  serious  aspects  of  this  question;  they  are  no 
doubt  quite  apparent  to  you.  Our  object  in  writing  is  to  register  our  solemn  protest 
against  these  oibnoxious  laws  taxing  commercial  travellers,  and  thereby  hindering  the 
free  intercourse  of  trade  which  we  are  anxious  to  see  extended  in  this  fair  Dominion 
of  ours,  and  we  trust,  sir,  you  will  do  all  in  your  power  to  meet  our  views  in  tliis 
matter. 

I  have  the  honour  to  be,  sir, 

Your  obedient  servant, 

H.    W.    WADSWOKTH. 
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(Transferred  to  Minister  of  Justice,  10  July,  1905.) 

Thk  Northwest  Commercial  Travellers'  Association  of  Canada, 

Winnipeg,  July  5,  1905. 
}Ion.  Sir  Richard  Cartwright,  G.C.M.G., 

Minister  of  Trade  and  Commerce,        '  .  ^  "' 

Ottawa,  Ont.  ;,» 

Honourable  Sir, — Referring  again  to  license  tax  imposed  on  travellers  in  British 
Columbia,  and  similar  proposed  legislation  in  Quebec,  this  association  would  again 
enter  a  most  solemn  protest  against  the  Federal  Government  permitting  such  perni- 
cious legislation  to  stand.  It  is  diametrically  opposed  to  the  inlent  and  spirit  of  Con- 
federation, and  is  besides  causing  very  unwelcome  and  unfriendly  criticism  both  in 
the  Old  Land  and  by  our  neighbours  to  the  south.  It  is  detrimental  to  the  free  inter- 
<-ourse  and  freedom  of  tradt  which  should  be  maintained  between  the  various  provinces 
of  the  Dominion.  Tlie  source  of  this  legislation  is  very  evidently  not  the  right  one, 
as  the  boards  of  trade  and  kindred  commercial  organizations  have  condemned  it  in  all 
file  provinces,  showing  clearly  that  from  a  business  point  of  view  it  is  bad  for  the 
Dominion  as  being  in  restraint  of  interprovincial  trade."  Trusting  that  your  most 
favourable  consideration  will  be  given  this  important  matter,  and  that  immediate 
steps  will  be  taken  to  put  a  stop  to  this  obnoxious  tax. 

Yours  respectfully,  ' 

NORTHWEST  COMMERCIAL  TRAVELLERS'  ASSO.  OF  CANADA. 
.'._       ,  .  Fred  J.  C.  Cox, 

■  r.-    ',.■■'    -.:     '•'-'  '::.<}■■'':"  ^-  ■-'•  '  Secretary. 
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(Transferred  to  Minister  of  Justice,  10  Juhj,  1905) 

*  The  Maritime  Commercial  Tkaveixers'  Association, 

Halifax,  N.S.,  July  6, 

Sir  Richard  Cartwright,  '  *  .   . 

Minister  of  Trade  and  Commerce,  ,  .        ,         .      ^     ,v 

Ottawa,  Ont. 


1905. 


the  expediency  of  disallowing  the  Ac    ""^/^^^  ^f^^^^^^  and 

ister  of  Trade  and  Commerce  you  will  give  the  "f  ""/""'.^ 
f  possible  supi>ort  the  request  for  a  veto  on  the  Act  referred  to. 
^  Yours  truly, 

G.E.FAULKNER, 

Secretary. 


■    '  ' "  ■   ' '  '   '(Transferred  to  Min  ister  of  Justice,  15  July,  1905) 

London,  July  4,  1905. 

The  Right  Honourable  the  Minister  of  Trade  and  Commerce, 
Ottawa,  Canada. 
«,„     T  W  to  send  herewith  for  your  perusal,  copy  of  a  letter  from  Messrs.  J.  B. 

parsed  bj  the  Quebec  Legi.Lture  PT'^'^'V  '  *«  nuZrSrSrea^^^^  me 

„„  .b?Lr:rsrrr»c^rfeXii"^'-"ne..  •^o-- "»» »« *"  -^^ 

habit  of  sending  travellers  to  Canada  to  represent  them. 

I  am,  sir,  your  obedient  servant,  !  -:•■ 

STRATHCONA,      '     '^ 
High  Commissioner. 


I    .u 


'li rt  >>ift 


, :  i » 


}:•    H.i.>*''M^ 


'   ■  '  J.  B.  Lewis  &  Sons,  Limited, 

'     '      '  Stanford  Street,  Nottingham,  June  28,  1905. 

Dkar  Sir  -Referring  to  the  recent  impost  of  $300  for  a  license  to  sell  goods  in  the 

'''Te  TetSir.*  ••?»  -.  «1,  o„  .«e„...  eomc  .cursive,  and  etud,  our 
^aZ  and  S^eL,"  I„d  f.ll„,.ing  tbi,  policy  wc  t-^rr^Sripreacryr. 
"sident  agent,  with  the  intention  of  one  of  eur  principals  making  two  tt.pa  each  year. 


1905 


67 1 


6,   1905. 


direct  your 
ig  a  tax  or 
ho  do  busi- 
rcial  bodies 
.w,  but  our 
fislation  of 
1  it  as  very 
i  commerce 
nt  consider 
hat  as  Min- 
jratiou,  and 


xretary. 


4,  1905. 


Messrs.  J.  B. 
the  new  law 

ial  travellers, 
s  reached  me 
ho  are  in  the 


>NA, 

nissioner. 


28,  1905. 

11  goods  in  the 
y  granted  our 
lufacturers  of 
will  not  make 
se  so  desirable 

and  study  our 

given  up  our 

rips  each"  year.. 


This  tax  will  be  a  serious  item  in  the  expenses  as  the  compptitinn  i>v,.vt!its  any  but 
the  barest  profits. 

Under  the  above  circumstances  we  should  esteem  it  a  favour  if  .v<ni  fr»uld  ascer- 
tain what  constitutes,  in  the  eyes  of  the  Quebec  'Lo(.i8lature,  "a  place  of  liusinoss." 
Would  an  arrangement  with  any  resident  agent  having  an  office  come  under  this  head- 
and  if  so  is  it  necessary  to  prove  that  such  person  is  really  selling  the  goods  and 
getting  commission  on  the  sales?  Otherwise  it  would  appear  that  only  a  brass  plate 
and  the  use  of  a  resident's  name  is  required  in  order  to  evade  the  tax. 

Your  kind  interest  will  be  much  appreciated,  as  we  are  naturally  unwilling  to 
pay  what  a  less  scrupulous  competitor  might  succeed  in  escaping. 

Yours  very  respectfully, 
J.  B.  LEWIS  &  SONS.  LIMITED, 

J.  L.    Lewis,   C. 


:  (Transferred  to  Minislrr  of  Justice,  15  Julfi,  1905.) 

Commercial  Tiiavkli.ers'  Association  of  Canapa, 

Toronto,  July  14,  1905. 
Rt.  lion.  Sir  Eichard  Cartvvrioht, 

Minister  of  Trade  and  Conunerce,  '  .      • 

Ottawa. 

Dear  Sir, — Your  esteemed  favour  of  the  6th  instant  to  hand  and  noted.  I  trust 
that  you  have  been  aible  to  get  into  the  matter  of  the  license  tax  on  commercial  travel- 
lers in  the  provinces  of  British  Columbia  and  Quebec,  and  that  the  reports  in  the  daily 
prcos  are  true  that  the  Acts  will  bo  disallowed  and  we  shall  receive  speedy  relief.  Since 
writing  you  regarding  the  Quebec  tax,  I  have  fuller  particulars  before  me,  and  from 
inquiries  made  find  it  will  be  more  objectionalble  that  we  first  thought.  Tilie  Act 
provides  that  a  person  not  residing  in  the  Province  of  Quebec  representing  one  or  more 
concerns  not  having  a  place  of  business  in  Canada  is  required  to  pay  a  tax  of  $300  per 
year  for  each  firm  represented.  This  will  affect  several  hundred  members  of  our  and 
other  associations  who  are  residents  of  other  provinces  than  Quebec,  pay  taxes,  and  in 
some^eases  renting  expensive  offiices  and  employing  a  staff  of  clerks  but  npt  actually 
carrying  stock  for  delivery,  whereas  a  resident  of  the  Province  of  Quebec  is  not  re- 
quired to  pay  this  tax.  This  we  claim  is  most  unfair,  and  while  we  object  to  the  tax  in 
any  form,  its  most  objectionable  feature  is  that  it  relieves  the  resident  of  the  Province 
of  Quebec  and  taxes  the  residents  of  every  other  province.  There  is  a  growing  feeling 
of  retaliation  here,  and  we  certainly  think  the  Federal  Government  should  step  in  and 
disallow  provincial  taxes  of  this  kind. 

When  our  deputation  interviewed  Mr.  Fielding,  he  gave  us  to  understand  that  if 
the  British  Columbia  tax  should  be  a  barrier  to  trade  and  oommerce,  they  might  have 
good  ground  for  disallowing  it.  One  of  our  members  called  to  see  pie  two  days  ago 
who  represents  fifteen  foreign  houses,  and  according  to  Mr.  McCorkill's  construction 
of  t'lie  Act,  this  man  would  be  required  to  pay  a  tax  of  three  hundred  dollars  per  yenr 
for  each  and  every  house  he  solicited  business  for.  You  will  readily  see  that  this  legis- 
lation interferes  with  trade  and  commerce.  As  we  understand,  the  tax  is  to  be  put  in 
effect  at  once,  we  trust  that  some  prompt  action  will  be  taken  by  your  Government. 

Thanking  you  for  the  interest  you  have  taken  in  this  matter,  and  anticipating  a 
favourable  reply,  I  have  the  honour  to  be, 

,,•..».»,,,.  v.->         Yours  faithfully,  <'- 

■  .     .    ,.*.'   -»<.ru  T.  McQuillan, 

President. 
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PiNGSTON  CUKBK  LuMBEIt  COMPANY,  LIMITED, 

Kkvei-stokk.  B.C.,  July  16,  1905. 

The  Honourable   the  Minister  of  .Tustiee, 
Ottawa,  Qnt. 

"""'Ti-^'o  tfaiTouHonsideration  of  the  Act.  particularly  section  10.  subclausee 
il)  an7(rf),  a.:d  se'etion  40.    The  remark,  in  my  letter  res,>eet.ng  these  clauses  are 

"""  As  ^"survt-or  I  consider  this  Art  as  a  whole,  and  particularly  as  to  the  sections 
mentlned  to  h™t  unjust,  and  I  h.i.  ultra  rir.s.  This  ,x,int  .s  I  believe  a  matter 
for  your  jud}?meut;   henoe  my  troubling  you. 

I  have  the  honour  to  be,  sir, 

Your    oibedient    servant, 

J.   A.   KIRK. 


.1 


•(:: 


111 


(Extract  referred  to  in  foregoing  letter.) 

The  iK^ard  is  authorized  to  "prevent  and  conciliate  all  ^i^^"^'-^*"^ ";^5\^f  f':;'' 
land  surveyors,  to  hear  and  decide  all  complaints  and  accusations  preferred  by  third 
pa  ties  IgSt  them  in  relation  to  their  professional  conduct,  and  to  punish  any  land 
rrtioXnd  guilty  of  the  facts  alU^ed  in  said  coniplai.t  or  acci^^^^^^^^^  accord.n.  to 
the  gravity  of  the  oflfence,  by  censure,  by  depriving  him  of  the  right  "5  ^^'J^^^^r  T 
canceZg  or  suspending  his  commission  as  a  land  surveyor  of  the  P'^^-^^.f  «^  f  [r^'^^' 
CoTumbia     The  Board  may  in  its  discretion  suspend  for  such  \*'™«.f ^Vc  t  iltv  of 
£  o^cancel  the  commission  of  any  provincial  l-^-'^^.;^^;™  f  .^f^  f^fjuch 
gross  negligence  or  corruption  in  the  execution  of  the  duties  of  his  offace,  but  such 
acUon  s7all  not  be  taken  without  such '  surveyor  having  been  previou«ly  summoned  in 
oX  t^  be  heard  in  hiB  defence,  nor  until  the  board  has  heard  the  evidence  offered 
b^h  in  support  of  the  complainant  and  on  behalf  of  ^ch  surveyor."    The  bo«rd  has  the 
nnwpr  "to  order  anv  land  surveyor  practking  in  this  province  to  appear  before  the 
Srd  wien  Ssamliriemed  nLess^ary."    Decisioxisof  the  board  are«ul>,ect  t«  appeal 

*"   ^Here^weZe  virtually  a  criminal  court,  for  its  office  is  to  publish.    Those  subject 
to  itflurirdictln  may  innocently-there  being  no  scliedule  of  offences-^e  guilty  in 

t.he  eves  of  the  board  of  a  serious  offence.  .       ,    ^,  ^^       a 

tSs  extraordinary  power  is  given  to  an  elected  court,  sensative  to  the  small  and 
irrespon  ibt  1  dv  of  m-  who  put  its  members  in  office,  without  authority  to  take 
evidence  umier  o^th-to  summon  witnesses  or  compel  their  attendance;  it  hearB  what- 
ever ly  be  offered  to  it  in  the  way  of  evidence;  determines  what  are  and  what  are 
not  offences;  and  inflicts  what  it  considers  suitaWe  penalties,  ranging  from  simple 
oe-,sure  to  taking  away  the  defendant's  ^eans  of  earning  a  livelihood. 

A^  ordinary  individiial  accused  of  an  offence  is  arraigned  before  a  court  held  in 
the  neighbourhood  in  which  he  resides;  while  he  is  assured  of  protection  from  mjus- 
ice  But  a  surveyor  can  be  forced  to  go  to  Victoria  from  the  most  remote  corner  of 
this  province  to  defend  himself.  Presumably  he  mu*t  pay  his  own  expenses  and  those 
of  hfawUnesses.  And  he  must  i>erforce  submit  to  the  idiosyncrasies  of  untrained 
judges  given  as  "decisions"  after  hearing  unsworn  testimony. 

It  will  be  interesting  to  note  who  will  be  willing  to  assume  the  responsibilities  of 
membership  on  this  board. 
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(Transferred  to  Minister  of  Justice  21  August,  1905.) 

Montreal,  Aug.    18,    1905. 

The  Eight  Hon.  3ir  Richard  J.  Cartwrioht,  G.C.M.G., 
Minister   of  Trade  and   Commerce, 
Ottawa,   Ont.  , 

Sir, — I  have  the  ho'nour  to  inclose  herewith  copy  of  resolution  passed  at  a  meeting 
of  delegates  of  all  the  Commercial  Travellers'  Associations  of  Canada,  held  at  the 
Windsor  Hotel,  Montreal,  Tuesday,  August  15,  1905,  and  to  which  we  beg  your  con- 
sideration. , 

Tour  obedient  servant, 

JAS.  M.  BOUGALL,  Pres.  D.C.T.A.. 
'  Chairman. 


Montreal,  August  17,  1905. 

A  meeting  of  delegates  of  all  the  Associations  of  Commercial  Travellers  of  Can- 
ada took  place  at  the  Windsor  Hotel,  Montreal,  Tuesday,  August  15,  1905,  at  6  p.m. 
Present: — 

Mr.  J.  S.  N.  Dougall,  President,  Dominion  Commercial  Travellers'  Association. 
Mr.  Thos.  McQuillan,  President,  Commercial  Travellers'  Association  of  Canada. 
Mr.  J.  L.  Hetherington,  President,  Alaritime  Commercial  Travellers'  Association. 
Mr.  W^  E.  Grant,  President,  Western  Ontario  Commercial  Travellers'  Association. 
Mr.  John  Home,  President,  Northwest  Commercial  Travellers'  Association. 
Mr.  H.  W.  Wadsworth,  Secretary,  Dominion  Commercial  Travellers'  Association. 
Mr.   Jas.    Sarjeont,   Secretary,    Commercial   Travellers'   Association   of   Canada. 
Mr.  Alp.  Rflbinson,  Secretary,  Western  Ontario  Commercial  Travellers'  Association. 
Mr.  Geo.  E.  Faulkner,  Secretary,  Maritime  Commercial  Travellers'  Association.        t 
Mr.  F.  .T.  C.  Cox,  Secretary,  Northwest  Commereial  Travellers'  Association. 

On  motion,  Mr.  J.  S.  N.  Dougall  was  elected  chairman,  and  Mr.  F.  J.  C.  Cox, 
Secretary. 

The  Acting  Secretary  introduced  the  following  motion,  which  after  a  short  discus- 
sion was  on  motion  of  iNfr.  John  Home,  President  of  the  Northwest  Commercial 
Travellers'  Association,  seconded  by  ilr.  J.  L.  Hetherington,  President  of  the  Mari- 
time Commercial  Travellers'  Association,  unanimously  adopted: — 

"This  meeting  of  the  representatives  of  the  Commercial  Travellers'  Associations 
of  Canada  unanimously  resolved  that  the  l^islation  enacted  by  three  of  the  provinces 
placing  a  tax  on  conmiercial  travellers  is  detrimental  to  the  interests  of  our  several 
associations  and  the  members  thereof,  also  the  large  commercial  interests  which  they 
represent.  This  legislation  also  appears  to  us  contrary  to  the  spirit  of  Confederation, 
it  being  in  restraint  of  that  freedom  of  trade  and  commerce  which  is  so  essential 
between  the  various  provinces  of  our  Dominion.  We  would  therefore  at  this  joint 
meeting  again  place  ourselves  on  record  as  decidedly  opposed  to  this  legislation,  and 
in  the  continued  hope  and  exi>ectation  that  His  Majesty's  Government  of  the 
Dominion  will  not  permit  such  legislation  to  remain  on  the  statute  book  of  any  of  the 
provinces." 

Resolved  that  a  copy  of  this  resolution  be  sent  to  the  Right  Hon.  Sir  Richard  J. 
Cartwright,  G.C.M.G.,  Minister  of  Trade  and  Commerce,  and  the  Right  Hon.  Sir 
Wilfrid  Laurier,  Premier  of  Canada;  also  to  the  press. 

The  meeting  then  adjourned  to  meet  again  next  year  on  a  date  to  be  arranged. 

82291—44 
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Copy  of  a  lirport  of  n  Committee  of  the  Exerntivp  Council,  approved  by  the  Lieuten- 
ant (loiirnor  on  tlir  ~2nd  dnt/  of  August,  1905,  and  transmitted  to  the  Secretary 
of  State  by  the  Lieutenant  Oovemor  on  21tth  August,  1905. 


itn; 


'I'll 


m 


To  His  Honour  the  Lieutenant  Governor  in  Council: 

The  Committee  of  the  ro.mcil  have  had  under  consideration  a  report  of  the  Min- 
ister of  Justice,  approved  by  His  Excellency  in  (^ouncil,  upon  an  Act  of  the  Lepris- 
lative  Assembly  of  British  Columbia  passed  at  its  last  session,  intituled  "An  Act  for 
Licensing  Commercial  Travellers,"  and  have  the  honour  to  report  as  follows: — 

The  Committee  note  the  suggestion  of  the  Honourable  the  Minister  of  Justice, 
namely,  that  Your  Honour's  Government  siiould  have  an  opportunity  to  consider  and 
report  upon  the  objections  mentioned  in  the  approved  report  of  the  Minister. 

The  Committee,  therefore,  desire  to  state  that  the  i)riniary  object  of  the  tax  is  to 
increase  the  revenue  by  imposing  a  license  fee  upon  persons  who,  subject  to  no  other 
taxation,  are  carrying  on  business  within  the  province.  Those  resident  within  the 
province  pay  license  fees  in  addition  to  other  taxes:  e.g.,  income,  real  property  and 
personal  property.  It  is  respectfully  submitted  tlien,  that  it  is  only  fair  that  those 
residing  without  the  province,  but  carrying  on  business  within  the  province,  and  who 
do  not  pay  taxes  on  either  income  or  personal  property,  and  who  perhaps  ovra  no  real 
property,  should  likewise  contribute  their  fair  share  of  the  revenue. 

The  Committee  respectfully  protest  again.st  the  p'"evailing  system  of  private  cor- 
porations asking  His  Excellency  the  Governor  General  in  Council  to  disallow  provin- 
cial legislation  on  the  ground  that  it  is  ultra  vires  of  the  Provincial  Legislature.  If 
it  be  ultra  vires,  then  it  i*:.  respectfully  submitted,  the  Commercial  Travellers'  Asso- 
ciation of  Canada,  the  Canadian  Manufacturers'  Association  and  th(  Alaritime  Com- 
mercial Travellers'  Assot'iation  ire  competent  to  test  the  question  fore  the  proper 
tribunals.  If  the  Act  in  question  should  be  contrary  to  the  policy  (  Fis  Excellency's 
Government,  then  Your  Honour's  Government  can  only  further  resi>ectfully  protest 
against  a  policy  that  interferes  with  the  already  limited  right  of  the  province  to  pro- 
vide a  revenue  for  provincial  purposes  by  direct  taxation.  Apart  from  the  question  of 
Dominion  policy,  the  real  question  seems  to  be,  is  the  proposed  taxation  direct  or 
indirect?  To  suggest  that  indirectly  the  tax  would  operate  prejudicially  to  the  free 
interchange  of  products  between  the  several  provinces,  and  that  the  tax  is  not  intended 
to  be  ultimately  borne  by  the  persons  who  are  primarily  required  to  pay,  is  to  state  the 
final  result  of  the  original  Act.  The  .same  result  would  follow  from  nearly  all  direct 
taxation.  The  merchant,  in  fixing  prices,  considers  his  license  fees  and  the  personal 
property  tax  on  his  goods.  The  auctioneer  and  the  publican,  in  measuring  the  value 
of  their  services  or  the  price  of  the  article  sold,  are  bound  to  consider  their  license  fees. 
In  fact  all  persons  paying  license  fees  must  take  them  into  account  when  considering 
the  expenses  of  their  business.  The  retail  trader  is,  perhaps,  the  best  example.  He 
pays  a  license  to  carry  on  business;  his  stock  in  trade  is  taxed  as  personal  property; 
the  land  he  occupies  is  taxed  as  real  property.  He  is  obliged  then,  when  fixing  the 
price  of  his  goods,  to  add,  among  other  items  increasing  their  cost  to  the  consumer, 
the  license  and  taxes  mentioned.  So  that  it  is,  or  may  be — as  stated  by  the  Honour- 
able the  Minister  of  Justice — "ultimately  borne,  not  by  the  persons  who  are  primarily 
required  to  pay,"  but  by  the  consumer;  which,  then  is  possibly  the  result  of  the  taxes 
imposed.  It  never  was  the  intention  of  the  Legislature  that  any  but  the  i^rsons  from 
whom  the  tax  is  demanded  should  pay  or  finally  bear  it.  And  it  is  respectfully  sub- 
mitted that  it  does  not  follow  that,  because  a  tax  may  ultimately  be  borne  by  another, 
that  it  is  not  a  direct  tax  within  subsection  2  of  section  92  of  the  British  North 
America  Act.  The  Lords  of  the  Privy  Council,  in  Bank  of  Toronto  vs.  Lambe,  discuss 
this  question  and  point  out  that  "The  Legislature  cannot  possibly  have  meant  to 
give  a  power  of  taxation  valid  or  invalid  according  to  its  actual  results  in  particular 
cases." 
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It  is  further  respectfully  submitted  that,  unless  the  Bill  should  be  a  clear  and 
palpable  attempt  on  the  part  of  the  province  to  invadt  the  legislative  field  of  the 
Dominion  Parliament,  Provinfial  Acts  should  not  be  disallowed  by  His  Excellency 
the  Ciovcmor  Cieneral  in  Couneil,  on  constitutional  grounds  only.  The  effect  of 
disnllovance,  except  on  the  principle  mentioned,  is  to  make  the  Minister  of  Justice 
the  hiphest  judicial  dignitary  in  the  land  for  the  determination  of  constitutional 
questions,  and  in  reality  above  the  Supreme  Court  of  Canada.  The  decisions  of  the 
Supreme  Court  of  Canada  are  open  to  question  in  the  Judicial  Committee  of  the 
Privy  Council.  From  the  decision  of  the  Minister  of  Justice  there  is  no  appeal.  He 
stands  alone. 

The  committee  further  respectfully  protest  against  the  disallowance  of  Provincial 
Acts  on  the  grounds  of  their  being  both  ulfra  vires  and  contrary  to  Dominion  policy. 
When  disallowed  upon  the  ground  that  thev  are  ultra  vires,  either  alone  or  in  con- 
junction with  the  question  of  policy,  then,  for  the  purpose  of  maintaining  the  rights 
of  the  province  under  the  British  North  America  Act,  Your  Honour's  advhers  feel 
that  such  important  and  often  doubtful  points  should  be  left  to  be  determined  by  the 
judges,  before  whom  they  can  be  properly  argued,  and  the  respective  legislative 
powers  of  the  Dominion  and  the  province  be  judicially  determined. 

The  comittee  recommend  that  a  copy  of  this  minute,  if  approved,  be  forwarded 
to  the  Honourable  the  Secretary  of  State. 

Dated  this  15th  day  of  August,  A.D.  1905. 

aHARLES  WIjjSON, 

Clerk,   Executive    Council. 

Copy  of  a  Report  of  a  Committee  of  the  Executive  Council,  approved  hfy  the  Lieutenant 
Governor  on  the  22nd  day  of  August,  1905  and  transmitted  to  the  Secretary  of 
State  by  the  Lieutenan't  Governor  on  2Sth  August,  1905. 

fo  His  Honour  the  Lieutenant  Governor  in  Council: 

The  Committee  of  Council  have  had  undler  consideration  the  despatch  from  the 
Actirg  Under-Secretary  of  State  with  respect  to  the  enforcement  of  chapter  II.  of  the 
Acts  passed  by  the  Legislature  of  British  Columbia  at  its  last  session,  which  despatch 
was  forwarded  to  the  Provincial  Secretary's  Department  by  Your  Honour's  private 
secretary  on  the  11th  of  July,  ultimo,  and  have  the  honour  to  report  as  follows: — 

The  Act  is  for  revenue  purposes  only,  and  is  an  amendment  of  the  Companies  Act, 
1897,  and  simply  raises-  the  fee  for  a  license  to  extra-provincial  insurance  companies 
from  $25  to  $250.  It  is  not  an  annual  fee,  but  it  is  following  a  principle  admitted  in 
1897  when  the  Companies'  Act  was  first  passed  in  its  present  form;  that  is,  that  the 
Provincial  Legislature  could  properly  require  extra-provincial  insurance  companies  to 
take  out  a  license  and  to  pay  a  fee  for  so  doing.  Nearly  all  the  insurance  companies 
doing  business  in  the  province  are  Dominion,  Ontario  or  American  companies.  They 
take  annually  out  of  the  province  an  immense  sum  of  money.  They  are  extra-pro- 
vincial companies,  and  it  was  considered  that  they  should  contribute  fairly  to  the 
revenue.  Incidentally,  it  may  be  said,  that  it  is  a  benefit  to  Canadian  companies,  as 
it  will  operate  as  a  check  on  inferior  American  organizations. 

The  committee  cannot  but  note  that  it  is  the  Crown  Life  Insurance  Company  that 
asks  for  the  disallowance  of  the  Ac*^,  that  is,  a  private  corporation  asks  His  Excel- 
lency the  Governor  General  in  Council  to  exercise  the  power  of  disallowing  a  provin- 
cial statute  for  their  own  private  benefit.  If  the  Minister  advises  that  the  Act  is 
ultra  vires  of  the  province,  then  the  committee  respectfully  refer  to  the  observations 
contained  in  the  Minute  of  Council,  of  even  date,  upon  the  subject  of  the  proposed 
disallowance  of  the  "Commercial  Travellers'  Licenses  Act,  1905." 
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The  committee  have  the  honour  to  report  that  companies  falling  within  the  pro- 
visions of  the  Act  had,  before  the  despatch  from  the  Secretary  of  State  was  receivea, 
been  requested  to  comply  with  its  requirements. 

The  Committee  recommend  that  a  copy  of  this  minute,  if  approved,  be  forwarded 
to  the  Honourable  the  Secretary  of  State. 

A.  CAMPBELL  REDDIE, 

Deputy    Cleric,   Executive    Council, 


•  -V'l 


;'"^i.'.- 
'  kA 


I  ■"'' 


^■)'- 


(Approved  SO  September,  1905.) 

Department  of  Justice,  Ottawa,  September,  1905. 

To  His  Excellency  the  Governor  General  in  Coimcil: 

The  undersigned  referring  to  his  report  of  April  19  last,  approved  by  the  Governor 
in  Council  on  April  23  last,  has  the  honour  to  state  that  the  statutes  of  the  Legislative 
Assembly  of  British  Columbia  thereby  recommended  to  be  disallowed  were,  as  stated  in 
the  report,  as  follows : — 

No.  67,  An  Act  to  regulate  Immigration  into  British  Columbia. 

No.  81,  An  Act  relating  to  the  employment  on  works  carried  on  under  franchises 
granted  by  Private  Acts. 

No.  85,  An  Act  further  to  amend  the  "Coal  Mines  Regulation  Act." 

The  Order  in  Council  based  upon  this  report,  however,  refers  to  these  statutes  as 
chapter  67,  chapter  81  and  chapter  85.  These  statutes  as  chaptered,  however,  in  the 
last  volume  of  the  annual  statutes  of  British  Columbia  recently  issued  are  not  chap- 
tered as  stated  in  the  Order  in  Council,  their  chapter  numbers  being  instead  chapter 
28,  chapter  30  and  chapter  36  respectively.  Lest  any  question  should  arise  on  account 
of  this  error  as  to  the  effect  of  the  Order  in  Council  and  subsequent  proceedings 
thereon,  the  undersigned  recommends  that  the  following  statutes  of  the  Legislative 
Assembly  of  British  Columbia,  assented  to  on  April  8,  1905,  and  received  by  the 
Secretary  of  State  for  Canada  on  April  19,  viz : — 

No.  67,  An  Act  to  regulate  Immigration  into  British  Columbia,  being  chapter 
28  of  the  Statutes  of  British  Columbia,  enacted  at  the  last  session  of  the  Legislative 
Assembly  thereof. 

No.  81.  An  Act  relating  to  the  employment  oi.  works  carried  on  under  franchises 
granted  by  private  Acts,  being  chapter  30  of  the  Statutes  of  British  Columbia,  enacted 
at  the  last  session  of  the  Legislative  Assembly  thereof. 

No.  85,  An  Act  further  to  amend  the  Coal  Mines  Regulation  Act,  being  chapter 
38  of  the  Statutes  of  British  Columbia,  enacted  at  the  last  session  of  the  Legislative 
Assembly  thereof,  be  disallowed,  and  that  such  disallowance  be  signified  in  the  usual 


way. 


Respectfully  submitted,  t  ■  i 

C.  FITZPATRICK,  ^"'' 

Minister   of   Justice.   '■'■'' 


V       ,,J 


"ai    >         Chapters  28,  SO  and  30  disallowed  accordiivgly  16  Ocloher,  1905 


I  !•(■' 


ijtfii  o; 


Toronto,  October  4,  1905. 


h>  -:<-' 


The  Hon.  C.  Fitzpatrick,  K.C, 
Minister  of  Justice, 
■•  Parliament  Buildings, 

Ottawa. 

Dear  Sir, — Referring  to  my  letter  to  you  of  the  7th  ult.,  concerning  the  com- 
mercial tax.  I  cited  a  probable  instance  of  n  man  having  to  submit  to  a  vexatious 
defence.  Such  a  case  actually  occurred  during  my  visit  to  British  Columbia  last 
month.  t*i  ■•i\isr 
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About  September  20,  Mr.  Cauldwell,  manager  of  the  Canada  Paper  Company, 
Montreal,  visiting  Victoria  and  staying  with  a  friend  took  occasion  to  call  upon  a 
customer.  The  customer  took  occasion  to  settle  a  dispute  of  freight  allowance  and  eo 
;orth.  Then,  asked  Mr.  Cauldwell  if  he  liad  a  certain  kind  of  pf.per,  and  upon  Mr. 
Cauldwell  saying  that  he  had  one  in  his  travcllin;,'  bag,  the  customer  asked  to  be  allowefl 
to  see  it;  Mr.  Cauldwell  promising  to  call  with  it  later;  after  doing  so.  upon  leaving 
the  store  of  his  customer,  he  was  accosted  by  the  tax  collector's  deputy  for  the  tax. 
Upon  his  stating  that  he  was  not  on  business  and  not  soliciting  business,  he  was  threat- 
ened later  with  a  fine  by  the  collector,  and  finally  had  to  appear  before  the  commis- 
sioner to  defend  himself  by  the  evidence  of  his  customer. 

The  necessity  of  appearing  before  a  commissioner  caused  him  a  delay  on  his  return 
journey  of  a  day.  This  might  under  some  circumstances  be  a  very  serious  matter,  and 
if  such  actions  are  to  be  repeated,  it  would  appear  that  a  man  must  be  fortified  by  a 
passport  before  travelling  into  other  provinces. 

Another  instance  where  it  may  become  a  great  hardship  to  an  agent  is  where  he 
has  to  meet  customers  from,  say  the  Northwest  or  the  lower  provinces,  in  Montreal, 
which  is  a  very  common  occurrence;  he  may  not  be  selling  goods  for  delivery  in  the 
province  of  Quebec,  but  is  subject  to  the  tax  just  the  same. 

I  believe  these  instances  are  sufficient  to  show  you  the  injustice  as  well  as  the  in- 
congruity of  the  tax. 

■       respectfully  yours, 
J'  «  v.  .   .  ^    J,    WHITEHEAD. 

:  ":.     ■■  '  PerH.A.W. 


(Approved  13  November,  1905) 

■  *'  Department  of  Justice, 

,.,;  ,-.  , ..  ,    i  i  Ottawa,  November  1,  1905. 

To  His  Excellency  the  Oovernor  Oeneral  in  Council:  . 

The  undersigned  has  had  under  consideration  the  statutes  of  the  province  of 
British  Columbia,  passed  in  the  fifth  year  of  His  Majesty's  reign,  1905,  received  by 
the  Secretary  of  State  for  Canada  on  the  2l8t  day  of  April  last,  and  he  is  of  opinion 
that  these  may  be  left  to  such  operation  as  they  may  have,  except  the  following,  which 
have  been  or  will  be  specially  considered. — 

Chaiter  10,  intitided:  "An  Act  for  licensing  commercial  travellers." 
Chapter  li,  intituled:  "An  Act  to  amend  the  'Companies  Act,  1897.'" 
Charter  18,  hitituled:  "An  Act  further  to  amend  the  Supreme  Court  Act." 
Chapter  25,  intituled:  "  An  Act  further  to  amend  the  Game  Protection  Act,  1898." 
Chapter  28,  intituled:  "An  Act  to  regulate  immigration  into  British  Columbia." 
Chapter  IIQ,  intituled:  "An  Act  relating  to  the  employment  on  works  carried  on 
un'ler  frnnv-hises  |i;:rnntod  by  private  Acts." 

Chapter  3<J,  intituled:  "An  Act  further  to  amend  the  Coal  Minos  Regulation  Act." 
Clinpter  45.  intituled:  "  An  Act  respecting  the  Songhces  Indian  Reservation,  Van- 
couver Island.** 

Chapter  61,  intituled:  "An  Act  to  incorporate  the  British  Columbia  Securities 
Company,"  and 

Chavfcr  (M.  intituled:  "An  Act  to  incorporate  the  General  Trusts  Corporation." 
The  undersigned  has  received  a  communication  objecting  to 
Chapter  7,   intituled:   "An   Act  respecting  Provincial  Land   Surveyors," 
upon  the  ground  that  it  is  unjust  and  perhaps  ultra  vires. 

The  undersigned,  considering  the  objections  so  raised,  is  nf  the  opinion,  however, 
thPv  they  do  not  afl'ord  any  ground  for  interference  with  the  statute. 


BRITISH  COLUMBIA 

Government.  _  Humbly   submitted,  .. 

C.  FITZPATRICK, 

Minister    of   Justice. 


4R 


hi 


(Approved  86  May,  1906) 
Depabtment  OF  Justice.  Ottawa,  November  1, 1905. 

To  His  Excdlency  the  Governor  General  in  Council: 

Tbe  undersigned  referring  to  tl.  Order  in  C^^  of  ^^J^\^^  ^^^^^ 

further  co  .ideration  chapter  10  o^.  * -„  ^^«  J^;/^  ..^^'i^.^^^^^teT  the  Lieu- 

"  An  A  ct  for  licensing  Commercial  fravellers     "n«  a  so  ^  ^     .  ^f  an 

tenant  Governor  of  British  Colmtjbia.  ^ated  Au.u^  ^4    -/•---  ^J/,^,!  ,,  ,^e 
approved  Minute  of  Ctouncil.  dated  August  22  last,  with  reierenc 

dospateh  upon  that  ciuestion.  .  ,    ,        ..       grounds  suggested  in 

WhetUer  or  not  the  Act  U  Mm  .,r"  >«""  "",,"/,  Lwt  tote  det.pmio.tioa 
ll,f  previous  report  o(  the  uodcrsiBi.ed  may  eonVLaieolly  be  lett 

"*  "TCu^f^estions  of  „olie,  .he  undersigned  i,  not  prepared  to  reconr.nend  dis.Uow- 
""%,e  undersigned  d«i,»  W  .M.  however  ^''^^'.^^^'^f  ~,f  J^tlTot  te 

v..,,.  :,,,.,,:   ^^i.....fe:.r-:^'    -*s-:'  C.    FITZPATRICK, 

.  ,l:.-,  Minister  of   Justice. 


« -     ■  ti'. 


A,      i  :.  ;  *  '•■  (Vlpproi'cff  ?5  i^orembtT,  1905.) 

•   "  Department   of   Justice, 
,  "  Ottawa,   November    1,    1905. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  .^lapter  U  oftlie  Statutes  of  Bnt.h 
Cohim;ia:  190r.,1ntitul.l  "An  Af . ->  -nend  the  ^^^^^^^^^^  ,^^. 

Objection  li^s  been  made  to  «hi«  f .^^  ^^^^  f/ L  Tute   aTd  to  h^vo  an  offiee  and 
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that  it  is  inconnpetent  to  a  provincial  legislature  to  provide  that  a  company  incorporated 
by  the  Dominion  shall  not  do  business  within  the  province  without  taking  out  a  license 
for  that  purpose. 

The  undersigned  considers  that  it  is  a  questiion  jvhich  pay  oonveniently  be  deter- 
mined by  the  courts,  and  that  for  tliat  reason,  and  in  view  of  the  past  practice  with 
regard  to  similar  measures,  he  oug<ht  ^ot  to  recommend  disallowance. 

The  undersigned  accordingly  recommends  that  the  Aot  be  left  to  such  operation 
as  it  may  have,  and  tliat  a  ooipy  of  this  report,  if  approved,  |be  transmitted  to  the  Lieu- 
tenant Governor  of  British  Columbia  for  the  information  of  his  Government, 

Hunibly  sulbanitted, 

C.    FITZPATRICK, 

Minister   of   Justice. 


(Approved  13  November,  1905.) 

Dkpartment  of  JrsTiCE,  Ottawa,  November  1,  1905. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  bad  .under  oousidoration  chapter  18  of  the  Acts  of  British 
Columbia,  lOO.")   intituled  "An  Act  further  to  amend  the  'Supreme  Court  Act.' " 

This  Act  provides  that  the  pervsons  to  be  appointed  judges  shall  be  barristers-at-law 
of  not  less  than  ten  years^  standing,  of  which  ton  .years  they  sihall  have  been  for  five 
years  actively  engaged  in  practice  at  the  Bar  of  British  Columibia. 

A  similar  provision  of  the  legislature  of  Brkish  Columll)ia  at  the  session  of  190^-4 
was  adversely  commented  |U;x)n  by  the  undersigned,  and  in  consequence  repealed  by 
chapter  17  of  ,the  Aots  of  1905. 

*   The  legislatun?  has,  however,  by  the  following  cliapter  re-enacted  the  same  pro- 
vision. 

This  statute  (chapter  18)  is  undoubtedly  ultra  vires  for  reasons  wliich  have  been 
explained  in  previous  reports,  and  the  undersigned  rertonwnends  that  it  be  disallowed. 

Humbly  smbmitted, 

C.   FITZPATRICK, 
VI '  Minister   of   Justice. 

Cliapber  IS  was  accordingh/  dtsnUowcd  13  November,  1905. 


!  (Approved  IS  November,,  1905.) 

Department  of  Jistick,  Ottawa,  November  1,  1905. 
To  His  E.r.cellcncii  the  Governor  General  in  Council: 

Tlie  undersigned  has  had  under  consideration  chaii)ter  25  of  the  Statutes  of  British 
Columbia,  litOo,  intituled  "An  Act  to  amend  the  'Game  Protection  Act,  1898.' " 

This  Act  provides  amongst  ofher  tihings  that  it  shall  be  unlawful  for  any  person  to 
kill  certain  g-ame  birds  or  animals  at  certain  times  undw  penalties,  and  it  contains 
other  provisions  for  tlie  protection  of  game. 

The  undereigned  in  view  of  the  fact  that  Your  Excellency's  Government  has  not 
herat-)fore  seen  fit  to  disallow  provincial  game  laws  of  similar  character,  and  bccans<' 
questions  arising  thereon  may  be  conveniently  dietermined  by  the  courts,  does  not  deem 
it  necessary  at  present  to  carefully  consider  the  constitutionality  of  this  Aoit,  but  in 
recommending  that  it  may  be  left  to  such  operation  as  it  may  have  he  reserves  the 
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■^^^: 


question   as   to   whether   such  legislation   i?   not  within   the   exclusive   authority   oi 
parliament  as  matter  of  criminal  law. 

The  und'ersigrned  further  recommends  that  a  copy  of  this  reiport,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  British  Columbia  for  the  information  of  his 
Government.  ,        •  i  -  >.^ 

HumWy  suibmitted,  .  '  - 

C.   FITZPATRICK, 
!-  "I  Minister   of   Justice. 

{Approved  13  November,  1905.) 
Department  of  Justice,  Ottawa,  November  5,  1905. 

To  Ilis  E.vcellcnc;i  the  Governor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  chapter  61  of  the  Statutes  of  British 
Columbia,  intituled  "An  Act  to  incorporate  the  British  Co.lum'bia  Securities  Company." 
and  also  chapter  G4  of  the  Britist  Columbia  statutes  for  the  same  year,  intituled  "An 
Act  to  incorjKvrato  the  General  Trusts  Corporation." 

These  statutes  contain  similar  provisions  incorporating  each  of  these  companies  to 
carry  on  the  business  of  a  general  trust  comipany,  and  in  particular  among  other  things 
to  accept,  fulfil  and  exe<!ute  alil  such  trusts  as  piay  be  committed  to  the  com,pany;  to  act 
as  trustee  in  respect  of  securities  issued  by  any  municipal  or  other  corporation  in  the 
province  of  British  Columbia  or  elsewhere  or  by  any  province  of  Canada,  or  by  the 
Dominion  of  Canada,  and  to  estalblish  local  boards  of  drirectore  or  agencies  either  within 
British  Columlbia  or  ekew'here  in  such  manner  as  the  directors  may  from  time  to  time 
appoint. 

There  is  no  express  provision  limiting  the  business  of  these  companies  to  the  pro- 
vince cf  British  Columbia,  and  the  fact  that  they  are  authorized  to  establish  agencies 
outside  of  the  province  shows  that  it  is  the  intention  of  the  legislature  that  these  cdta- 
panies  may  extend  their  business  to  other  provinces. 

The  authority  of  a  provincial  legislature  with  respect  to  the  incorporation  of  com- 
panies is  limited  by  the  British  North  America  Act  to  the  incorporation  of  companies 
with  provincial  objects.  It  was  held  by  the  Judicial  Committee  of  the  Privy  Council 
in  the  ease  of  Loranger  vs.  The  Colonial  Building  ftnd  Investment  Association,  9 
Appeal  Cases,  157,  that  the  Parliament  of  Canada  can  alone  constitute  a  corporation 
with  powers  to  carry  on  its  business  consisting  of  various  kinds  throughout  the 
Dominion.  It  is,  therefore  incompetent  to  the  legislature  of  British  Columbia  to 
grant  charters  so  broad  as  these,  and  the  undersigned  considers  that  unless  these 
Acts  are  amended  so  as  to  limit  the  business  of  these  corporations  to  the  province 
of  British  Columbia,  it  would  be  his  duty  to  recommend  their  disallowance. 

The  undersigned  recommends,  therefore,  that  a  communication  be  sent  to  the 
Lieutenant  Governor  of  British  Columbia  inquiring  whether  these  two  Aots  will  be  so 
amended  within  the  time  limited  for  disallowance. 

Humbly  submitted, 
y.'T     ;  >.i-  .    ;  ..t     ..         ..J        ■/     .•     C.    FITZPATRICK, 

Minister   of  Justice, 


(.»■'   '.■r'f. 


(Approved   17   Novetnber,   1905.) 


■,   ,,;tt^i^ 


Departmknt   01'  JisTUE.   OTTAWA,  November   10,   1905. 

To  His  Excellency  the  Got'crnor  General  in  Council: 

The  undersigned  has  had  under  consideration  chapter  45  of  the  Statutes  of  Brit- 
ish Columbia,  1906,  intituled  "  An  Act  respecting  the  Songhees  Indian  Reservation, 
Vancouver  Island." 
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This  Act  recites  that  it  is  desirable  that  the  Indians  now  occupying  the  tract  of 
land  within  the  city  of  Victoria  known  as  the  "Songhees  Eeserve"  should  be  moved 
therefrom  and  rehabilitated  elsewhere;  that  the  consent  of  the  Dominion  Government 
is  necessary  for  the  removal  of  the  Indians,  and  that  such  consent  may  be  obtained 
after  the  present  sitting  of  the  Legislative  Assembly  has  been  prorogued,  and  that  it 
is  expedient  that  if  and  when  the  Indians  are  removed  from  the  said  lands,  the  Lieu- 
tenant Governor  in  Council  should  be  authorized  to  dispose  thereof. 

The  Act  proceeds  to  provide,  therefore,  that  upon  removal  by  the  Dominion  Gov- 
ernment of  the  Indians  from  the  said  lands  it  shall  ibe  lawful  for  the  Lieutenant  Gov- 
ernor in  Council  to  dispose  of  such  lands  upon  such  terms  and  conditions  as  may  be 
deemed  advisable. 

This  Act  can  only  oi^rate,  and  as  understood  by  the  undersigned,  is  only  intended 
to  operate  in  the  event  of  the  interest  of  the  Indians  in  the  said  reserve  having  been 
legally  extinguished  and  the  lands  vested  in  the  provincial  Crown.  In  that  event  the 
statute  is  unobjeetionable,  but  in  so  far  as  it  is  intended  to  operate,  if  it  be  intended 
to  operate  upon  lands  reserved  for  Indians,  the  Act  is,  of  course,  ultra  vires. 

The  consent  of  the  Dominion  Government  being  clearly  made  a  condition  to  the 
removal  of  the  Indians,  and  the  disposition  by  the  Lieutenant  Governor  of  the  lands, 
the  undersigned  considers  that  the  Act  m^^y  be  left  to  such  operation  as  it  may  have, 
and  he  recommends  that  a  copy  of  this  report,  if  approved,  bo  transmitted  to  the  Lieu- 
tenant Governor  of  the  province,  for  the  information  of  his  Government. 

Humbly  submitted, 
M.  C.   HTZPATRICK. 

■'   '     -'ij^  -'         ;    ,'        "    •■'     .     ;  .'.  ;  ■       '-'-^  Minister   of   Justice. 


Transmitted  to  the  Secretary  of  State  by  the  Lieutenant  Governor,  18  January,  1906. 
Provinciai  Secretary's  Office,  Victoria,  January  16,  1906. 

His  Honour  the  Lieutenant  Governor.         :  ^j 

Sm^—Eeferring  to  your  letter  dated  November  27  last,  with  enclosures,  I  am 
directed  to  state  that  the  objectionable  features  in  chapters  61  and  64  of  the  Provincial 
Acts,  1905,  mentioned  in  the  report  of  November  1,  from  the  Minister  of  Justice,  will 
be  struck  out  during  the  present  session. 

As  a  matter  of  fact,  a  Bill  to  amend  the  former  statute  intituled  "An  Act  to 
incorporate  the  British  Columbia  Securities  Company"  was  introduced  and  read  a 
first  time  on  the  11th  instant.  >;     ;i»i,!iv.;     -':r;  .Z'    •■     a;  J-  ^      i 

Your  obedient  servant,  :    ■  . 

"  A.  CAMPBELL  REDDIE, 

.  _       ,  ^  :  ;   -   ,        Deputy   Provincial   Secretary. 


Ottawa,   January   27,    1906. 

His  Honour  _  , ,.,-, 

The  Lieutenant  Governor  of  British  Columbia, 
Victoria,  B.C. 

.=  Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  of  the  16th 
instant,  inclosing  a  copy  of  a  letter  from  Mr.  Campbell  Reddie,  your  Deputy  Pro- 
vincial Secretary,  with  reference  to  chapters  61,  11,  25  and  64  of  the  Statutes  of  Brit- 
ish Columbia,  1905,  respecting  which  I,  on  November  20,  communicated  to  you  the 


ijsi-*^wa*»iww 
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views  of  this  Government  and  requested  an  assurance  from  your  Ministers  that  these 
Acts  would  be  amended  in  the  sense  indicated  in  the  reports  of  the  Minister  of  Justice 
witliin  the  time  limited  for  disallowance. 

I  am  directed  to  point  out  tliat  Your  Honour's  reply  does  not  meet  the  reQu^e- 
ments  of  the  case.  The  letter  you  inclosed  is  not  even  signed  by  Mr.  Campbell  Keddie, 
and  in  any  event  that  gentleman  is  not  one  of  Your  Honour's  Ministers,  and  therefore 
is  not  qualified  to  speak  for  them  in  a  matter  involving  so  grave  a  question  of  policy 
as  the  disallowance  of  legislation.  \^Tiat  th  i  government  desires  is  a  distinct  assur- 
ance from  Your  Honour's  responsible  advisers  on  the  points  raised  by  the  Minister  ot 

Justice.  ',  . 

I  have  the  honour  to  be,  sir,  '  . 

Your  obedient  servant, 

JOSEPH  POPE, 

,-  /     '      ^      ■  Under-Secretary    of    State. 


'  1  J 


At  GovKUNiiE-NT  HorsE,  Victoria,  B.C.,  February 

t,  '        .     ,    '    M-t  ■   '    '    • 


1906. 


The  Under-Secretary  of  State, 

Ottawa,  Canada.  ,  ,  , 

SiK-I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  of  the  27th 
ultimo/with  reference  to  chapters  61  mid  61  of  the  Statues  of  British  Columbia 
1905  intimating  that  the  view  of  my  Ministers  communicated  to  you  in  «  copy  ot  a 
ette  from  Mr.  Campbell  Beddie.  the  Deputy  Provinci.1  Secretary  did  not  mee  the 
reqlements  of  the  case,  owing  to  the  fact  that  Mr.  Campbell  Reddie  is  not  qualified 
to  communicate  their  views  on  such  a  grave  question  of  policy. 

I  therefore  transmit  to  you  herewith,  a  letter  signed  by  the  Honourable  F.  J. 
Fulton,  t..o  Provincial  Secretary,  bearing  on  the  above  subject. 

I  have  the  honour  to  be,  sir,  ,■,'; 

Your  obedient  servant, 

HENRI   G.   JOLY   de   LOTBINIEEE, 
.  .  Lievitenant  Governor. 


■  Provincial  Secrktarv'h  Office,  Victo-a,  February  5,  1906. 

His  Honour  the  Lieutenant  Governor.  "   \ 

Sir -Referring  to  vour  letter  dated  November  27  last,  with  incisures,  I  beg  to 
.tate  that  the  objectionable  features  in  chapters  61  and  64  of  the  Provincial  Acts,  1905^ 
rlention^i  in  the  report  of  November  1,  from  the  Minister  of  Justice,  will  be  struck 
cut  during  the  present  session. 

I  am, 

Your  Honour's  obedient  servant, 

FREBK.  J.  FULTON, 

Provincial  Secretwry. 


From  Mr.  Lyttelton  to  Earl  Grey. 

DowNiNO  Street,  November  30,  1905. 
Mv  Lord— I  have  the  honour  to  forward,  for  the  consideration  of  your  ministers, 
extract  from  a  letter  in  which  the  Institute  of  Chartered  Accountants  call  my  attention 
to  an  Act  which  has  recently  been  passed  by  the  Legislature  of  British  Columbia,  in- 
corporating nu  Institute  of  "Chartered"  Accountants  in  that  province, 
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2.  I  shall  be  glad  to  receive  a  copy  of  this  Act  at  your  earliest  oonvenieuce.  In 
the  meantime,  I  would  observe  that  if  the  Act,  as  I  gather  that  it  does,  authorizes 
members  of  the  Provincial  Institute  to  use  the  initials  which  members  of  the  English 
Institute  are  authorized  to  use  by  their  Royal  Charter,  inconvenience  and  misunder- 
standing will  be  caused  both  here  and  in  the  province,  and  the  members  of  the  English 
institute  will  have  serious  ground  for  comi)laint. 

3.  I  am  aware  that  similar  legislation  is  in  force  in  Ontario,  but  your  ministera 
will,  I  have  no  doubt,  agree  with  me  that  the  Ontario  Statute  ought  not  to  be  allowed 
to  form  a  precedent. 


I  have,  &c.. 


ALFRED  LYTTELTON. 


)/    State. 
■,  1906. 


of  the  27th 
I  Columbia, 
a  copy  of  a 
ot  meet  the 
lot  qualified 

irable  F.  J. 


J^IEEE, 

overnor, 

1906. 


res,  I  beg  to 
al  Acts,  1905. 
/ill  be  struck 


ry. 


;,'1-- 


30,  1905. 

our  ministers, 
1  my  attention 
Columbia,  in- 


Extract  from  a  letter  from  Mr.  ColvWc,  Secretary  of  the  Insliiute  of  Chartered 
Accountants,  to  the  Under  Secretary  of  State— dated  October  20,  1905 

T  regret  that  the  holidays  have  prevented  your  letter  of  August  31  being  fully 
replied  to  before  this  date. 

I  do  not  think  that  it  would  be  suggested  that  the  use  of  the  word  "Chartered" 
should  be  taken  away  from  those  institutes  which  have  received  Acts  of  Inconwration 
from  Canadian  Legislatures,  but  we  do  respectfully  submit  that  the  attention  of  the 
Colonial  Office  should  be  given  to  the  public  inconvenience,  which  may  arise  not  only 
at  home  but  all  over  the  Empire,  from  the  multiplication  of  "'Institute  of  Chartered 
Accountants,"  all  of  whom  have  apparently  copied  their  title  from  that  of  this  institute, 
being  fully  aware  of  the  value  of  the  title  "Chartered  Accountant,"  and  the  respect  it 
commands  in  financial  circles  all  over  the  world. 

Even  as  recently  as  last  month  1  was  informed  that  an  Institute  of  Chartered 
Accountants  had  been  incorporated  by  Act  of  Legislature  in  British  Columbia.  Had 
it  been  possible  earlier  to  have  obtained  an  interview  with  the  Colonial  Secretary,  it 
may  be  that  we  should  have  impressed  him  with  the  gravity  of  the  ix)int  in  a  way 
which  it  is  impossible  to  do  by  letter,  and  the  incorporation  of  a  new  institute  with  this 
title  might  have  been  avoided. 

I  would  here  remark  that  so  faithfully  do  these  Canadian  Institutes  copy  the  title 
of  this  institute  that  they  even  adopt  the  use  of  the  letters  "F.C.A''  and  "A.C.A."  the 
distinctive  initials  granted  by  the  charter  from  the  Crown. 

We  are  quite  aware  that  the  colonial  Acts  have  only  legal  effect  in  the  colonies  in 
which  they  are  passed,  but  that  does  not  prevent  a  colonial  chartered  accountant  coming 
to  Great  Britain  or  Ireland  and  styling  himself  "Chartered  Accountant,"  and  it  may 
perhaps  not  be  within  the  Colonial  Secretary's  knowledge  thai  the  Board  of  Trade  have 
expressed  themselves  strongly  in  favour  of  legal  protection  being  given  to  the  words 
"Chartered  Accountant"  in  England,  and  have  promised  their  earnest  supi^rt  to  a  Bill 
which  has  been  introduced  during  the  last  two  sessions,  and  of  which  I  inclose  u  copy. 
At  this  moment  I  nm  informed  that  an  Australian  institute  is  about  to  petition 
the  Privy  Council  foi-  a  royikl  charter.     We  shall,  of  course,  oppose  this  being  granted 
without  adequate  protection  being  given  to  our  titJe,  and  can  always  do  so  when  such 
applications  art-  made  to  the  Privy  Council  itself;  but  in  the  case  of  colonial  legisla- 
tion (which  is  generally  by  private  Bill),  we  are  impotent  by  reason  of  distance,  and  I 
would  point  out  that  the  legislation  in  question  gives  no  guarantee  as  to  the  examina- 
tions which  are  to  be  passed,  or  the  standard  of  professional  ability  required,  which 
must  of  itself  seriously  atfeet  the  reputation  which  the  title  "Chartered  Accountant" 
implies.    That  there  is  a  danger  of  inadeciuatc  examination  I  can  produce  evidence  to 
prove.  :i»i5^i,  U.  Vi    •:■:.   .'■Hi,     ...'   :■  ■    ■.    :•':-,!  V  ,.,.;,, 
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'  '         '■  i  (Approved  10  January,  iy<..C.)      '    ?  '  ■-  "  .^  i    .: 

Department   of   Jistice,   Ottawa,   December   22,   1905. 
To  His  Excellency  the  Governor  General  in  Council: 

There  has  been  referred  to  the  undersigned  copy  of  a  despatch  to  Your  Excel- 
lency, dated  30th  ultimo,  from  the  Right  Honourable  the  Secretary  of  State  for  the 
Colonies  transmitting  extract  froip  a  letter,  dated  October  20  last,  in  which  the  Insti- 
tute of  Chartered  Accountants  call  attention  to  an  Act  recently  passed  by  the  legis- 
lature of  British  Columbia  incorporating  an  institute  of  chartered  accountants  in 
that  province. 

Mr.  Lyttelton  states  that  he  would  be  glad  to  receive  a  copy  of  this  Act  at  early 
convenience,  and  he  observes  in  the  meantime  that  if  this  Act  authorizes  members  of 
the  Provincial  Institute  to  use  the  initials  which  members  of  the  English  Institute  are 
authorized  to  use  by  their  Royal  Charter  inconvenience  and  misunderstanding  will  be 
faused,  both  in  England  and  in  the  province,  and  the  members  of  the  English  Insti- 
tute will  have  serious  grounds  for  complaint.  He  adds  that  he  is  aware  that  similar 
legislation  is  in  force  in  Ontario,  but  that  your  Excellency's  ministers  will,  he  has 
no  doubt,  agree  that  the  Ontario  statute  ought  not  to  'be  allowed  to  form  a  prece- 
dent. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  and  a  copy 
of  the  extract  from  the  letter  of  the  Secretary  of  the  Institute  of  Chartered  Accoun- 
tants of  October  20  last,  above  referred  to,  be  transmitted  to  the  Lieutenant  Governor 
of  British  Columbia,  with  a  request  that  a  copy  of  the  British  Columbia  Act  in  ques- 
tion be  forwarded  immediately  for  transmission  to  the  colonial  office,  and  that  he 
inform  Your  Excellency's  Government  as  to  what  steps,  if  any,  his  Government  pro- 
poses to  take  in  respect  to  the  said  complaint. 


Humbly  submitted. 


C.  FITZPATPTCI^, 

Minister   of  Justice. 


>  w*-i  • '  •■ 


Transmitted  to  the  Secretary  of  State  hy  the  Lieutenant  Governor  12  February,  1906. 
Provincial  Secrktary's  Office,  Victoria,  February  9,  1906. 
The  Priv£.:e  Secretary. 

Sir, — Referring  to  your  letter  dated  January  22,  addressed  to  the  Minister  of 
Finance  and  which  has  been  referred  to  me,  I  observe  that  the  subject  thereof  relates 
to  a  private  Act  passed  at  the  last  session  of  the  legislature,  intituled'  the  Chartered 
Accountants  Act,  1905. 

Your  communication  covers  an  extract  from  a  let^ar  from  Mr.  OoMlle,  secretary 
of  the  Institute  of  Ciliartered  Accountants,  written  to  the  Under  Secretary  of  State  for 
the  Colonies.  In  transmitting  the  aforesaid  His  Honour  inquires,  for  the  information 
of  the  Secretary  of  State  for  Canada,  what  steps  this  Government  proposes  to  take  in 
respwt  of  the  complaint  niflde  in  Mr.  Colville's  deepatcb. 

In  reply  1  have  to  request  that  you  will  intimate  to  His  Honour  the  Lieutenant 
Governor  that  the  executive  having  before  them  the  report  of  the  Minister  of  Justice  to 
the  Governor  General  in  Council  with  respect  to  the  Provincial  Statutes  of  1905,  which 
was  adoi)ted  by  the  Privy  Council  and  approved  by  His  Excellemgr  on  November  13, 
1905,  and  in  which  report  the  Minister  of  Justice  expresses  the  otpinion  that  chapter 


m^ 


1905 


685 


1905. 


four  Excel- 
tate  for  the 
ih  the  Insti- 
jy  the  legis- 
lountants  in 

Act  at  early 
members  of 
Institute  arre 
idi-»g  will  be 
nglish  Insti- 
that  similar 
will,  he  has 
)rm  a  prece- 

1,  and  a  copy 
jred  Accoun- 
mt  Governor 
Act  in  quee- 
amd  that  he 
ernment  pro- 


Justice. 

ehruary,  1906. 
y  9,  1906. 


e  Minister  of 
thereof  relates 
the  Chartered 

dlle,  secretary 
ry  of  State  for 
le  information 
OSes  to  take  in 

tho  Lieutenant 
it  of  Justice  to 
of  1906,  which 
November  13, 
n  that  chapter 


59  of  the  Statutes  of  1905,  and  certain  od/her  Acts,  may  be  left  to  such  operation  as 
they  may  have,  it  does  not  appear  to  this  Government  to  be  necessary  to  make  any 
representation  to  the  Secretary  of  State  aibouit  the  matter  in  question. 

I  am,  sir,  i 

Your  obedient  servant, 
-  !'^  FRED  J.  FULTON, 

Provincial  Secretary. 

.,  ,      .,  From  Lord  Elgin  to  Lord  Orey. 

Downing  Street,  February  10,  1906. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  No.  28 
of  the  16th  ultimo,  stating  that  the  attention  of  the  British  Coliunbia  Government  has 
been  drawn  to  the  objections  raised  by  the  Institute  of  Chartered  Accountants  in  this 
country  to  the  Act  recently  passed  incorporating  an  Institute  of  Chartered  Accountants 
in  that  province. 

2.  I  hoi>e  that  the  Government  of  British  Columbia  will  see  their  way  to  amend 
section  6  of  the  Act,  which  empowers  fellows  and  members  of  the  institute  to  assume 
the  titles  and  use  the  initials,  conferred  on  fellows  and  associates  of  the  English  Insti- 
tute by  Royal  charter.  ^  I  may  add  that  the  Government  of  Newfoundland  has  agreed 
to  obtain  the  excision  of  similar  provisions  from  a  recent  Act  of  the  legislature  of 
that  colony. 

I  hare,  &o., 

■     -,,,•-„■    ,.;    .  ,     ELGIN. 


4«- 


(Approved  1  March,  1908.) 
Department  of  Justice,  Ottawa,  Feibruary  21,  1906. 


To  His  Excellency  the  Oovernor  General  in  Council:  . 

There  has  been  referred  to  the  undersigned  copy  of  a  despatch,  dated  12th  instant, 
from  the  Lieutenant  Governor  of  British  Oolumibia,  transmitting  copy  of  a  letter  from 
the  Provincial  Secretory  which  the  Lieutenant  Governor  states  expresses  the  views  of 
his  Government  regarding  the  recent  correspondence  with  respect  to  an  Act  to  incor- 
porate the  Institute  of  Chartered  Accountants  of  British  Columbia. 

In  this  letter  the  Provincial  Secretary  refers  to  the  report  of  the  undersigned  to 
Your  Excellency  in  Council,  approved  on  Novem(ber  13,  1905,  in  which  it  is  said  that 
the  undersigned  expresses  the  opinion  that  the  said  Act,  and  certain  other  Acts,  might 
be  left  to  such  operation  as  they  may  have,  and  the  Provincial  Secretary  states  that  in 
view  of  this  Minute  of  Council  it  does  not  appear  to  be  necessary  to  make  any  repre- 
sentation to  the  Secretary  of  State  about  the  matter  in  question. 

The  undersigned  observes  that  Mr.  Lyttelton's  despatch  is  dated  subsequently  to 
the  report  to  which  the  Provincial  Secretary  refers,  and  therefore  was  not  the  subject 
of  consideration  in  connection  with  the  said  report. 

Pursuant  to  the  order  of  Your  Excellency  in  Council  of  January  10  last  the 
Lieutenant  Governor  was  advised  of  the  nature  of  the  complaint  made  by  the  Institute 
of  Chartered  Accountants,  and  Mr.  Lyttelton's  observations  thereon.  He  was  asked 
what  steps,  if  any,  his  Government  proposed  to  take  in  respect  to  the  complaint. 

The  Provincial  Secretary's  letter  contains  no  answer  to  this  inquiry,  and  it  seems 
to  be  quite  an  irrelevant  circumstance  that  the  undersigned  had  expressed  the  opinion 
previously  to  any  objection  being  raised  tliat  the  Act  might  be  left  to  such  operation 
H3  it  may  have. 
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The  undersigned,  recommends,  therefore,  that  the  ^i-'*^"«"*  ^"^^"'^^J'/^^i'h 

amending  legislation. 

Humbly  submitted, 

C.  FITZPATRTCK, 

Minister  of  Justice. 

Transmitted  to  the  Secretary  of  State  h,,  the  Lieutenant  Governor  April  17,.  1906. 
•        •       •  PR0^^NC1AL  Skcrktary's  Office,  Victoria.  April  4,  1906. 

His  Honour  the  Lieutenant  Governor.  ,        ■,  ,<-     i 

Sir  -I  have  the  honour  to  acknowledge  the  receipt  of  a  despatch  dated  March  17 
,  .  A^m  the  Under  Secretary  of  State  covering  a  copy  of  a  Minute  of  the  Privy 
last,  from  the  ^  ,7"J?f-J,^J"  ^^^  ^,,^  Governor  General  on  the  1st  idem,  embodying 
Council  approved  ^n  Jt!;  of  Sice  upol  n  letter  from  this  office,  which  was  for- 
a  report  from  the  ^J^^^^^J  ^°/ .J"     7^/,P°",^,%Ke  exception  taken  by  the  Institute 

^"^^^^i^^T^^^e  ritcfSlrt -said  communication  contains  no  ai.wer 
to  the  Tnqui^-y  what  steps,  if  any,  this  government  po posed  to  take  in  respect  of  the 
complalnrmade  by  the  Home  Institute,  and  the  Minister  recommends  that  this  Govern- 

ment  be  asked  to  consider  the  complaint.  .    ,,      j        ♦!,„*,.,„ 

I  beg  to  remark  that  this  matter  had  been  considered  prior  to  the  despatch  of  my 
letter  of  Februarv  9.  and  the  decision  was  not  in  favour  of  introducing  amending  legis- 
la"on  as  tlis  Government  is  unable  to  understand  why  the  privilege  accorded  to  other 
provinces  of  incorporating  institutes  of  chartered  accountants  should  be  denied  in  he 
c^se  of  British  Columbia.  Mr.  Colville,  the  secretary  of  the  institute,  remarks  on  the 
adoption  bv  the  Canadian  Institute  of  the  letters  F-C.A  and  A.C.A..  the  eanie  objec- 
dons  m"ghl  be  urged  to  the  use  of  the  letters  B.A..  but  I  am  unaware  tha  any  single 
nsUtu^  on  can  ckim  them,  the  term  being  used  by  all  de^rc.  conferring  institutions 
Lnd  tSore  there  seems  no  reason  why  the  Institute  of  Chartered  Accountant*  of 
Gr^t  Britain  should  have  the  exclusive  right  to  the  letters  aforesaid. 

I  am  ^  *./  "^  " 

Your  honour's  obedient  servant,  - 

FRED'K.  J.  FULTON, 

Provincial    Secretary. 


(Apirroved  17  July,  1906.) 

Department  of  Justice,  Ottawa,  April  18,  1906. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  Lord  Elgin's  despatch  of  February  10  last  in  whicli 
His  I^rdlp  staTes  Ihat  he  hopes  that  the  Government  of  British  Columbia^will^^^^^ 
their  way  to  amend  section  6  of  the  Act  to  incorporate  the  Institute  of  Ohartered 
Accounting  of  British  Columbia  which  empowers  fellows  and  members  of  the  institute 
fo  assume  the  titles  and  use  the  initials  conferred  on  fellows  and  associates  of  he 
English  institute  by  royal  charter,  has  the  honour  to  state  that  communications  having 
been  had  with  the  local  government  the  Lieutenant  Governor  transmit*  a  letter  from 


or  be  asked 
1  take  with 
o  introduce 


Justice. 

I  17„  1906. 
4,  1906. 


ed  March  17 
af  the  Priyy 
1,  embodying 
lich  was  for- 
the  Institute 
1  name  of  the 

ns  no  answer 
espeet  of  the 
;  this  Govern- 

'spatch  of  my 
lending  legis- 
irded  to  other 
denied  in  the 
miarks  on  the 
e  eame  objec- 
lat  any  single 
5  institutions, 
ccountants  of 


r, 

Secretary. 


1  18,  1906. 


>  last,  in  which 
umbia  will  see 
3  of  Chartered 
of  the  institute 
sociates  of  the 
ications  having 
e  a  letter  from 


1005 


687 


the  Provincial  Secretary  expressing  the  views  of  his  ministers  wherein  the  Provincial 
Secretary  states  that  the  mat'ter  ha«  been  considered  and  that  the  Government  is  not  in 
favour  of  introducing  amending  legislation,  as  they  cannot  understand  why  the  privi- 
lege accorded  to  other  provinces  of  incorporating  institutes  of  chartered  accountants 
should  be  denied  in  the  case  of  British  Columbia.  He  adds  tbat  Mr.  Colville,  the 
secretary  of  the  institute,  remarks  on  the  adoption  by  the  Canadian  Institute  of  the 
letters  'F.C.A.,'  and  'A-.C.A.,'  and  he  says  that  the  same  objection  might  be  urged  to 
the  use  of  the  letters  '  B.A.,'  but  that  he  is  unaware  that  any  single  institution  can 
claim  them,  the  term  being  used  by  all  degree  conferring  institutions,  and,  therefore, 
there  seems  no  reason  why  the  Institute  of  Chartered  Accountants  of  Great  Britain 
should  have  the  exclusive  right  to  the  letters  aforesaid. 

It  appears,  therefore,  that  the  Provincial  Government  is  unwilling  to  promote  any 
amendment.  This  being  so,  probably  the  object  which  Mr.  Colville  had  in  view  might 
be  achieved  by  Imperial  legislation  prohibiting  the  use  of  these  designations  in  the 
United  Kingdom,  except  as  authorized  under  Imperial  legislation. 

The  undersigned  recommends,  therefore,  that  the  Right  Honourable  the  Principal 
Secretary  of  State  for  the  Colonies  be  advised  in  the  sense  of  this  report. 

Humbly  submitted, 

C.  FITZPATRIOK, 

Minister   of   Justice. 


6  EDWARD  VII,  1906 

(Approved  18  March,  1907) 

Departsient  of   Justice.   Ottawa,  23rd  November,  1906. 
To  II is  Excellency  the  Governor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
British  Columbia,  passed  in  the  Sixth  year  of  His  Majestys  reigu,  1906,  and  receiver! 
by  the  Secretary  of  State  for  Canada  on  29th  March  last,  and  he  is  of  opinion  that 
these  may  be  left  to  such  operation  as  they  may  have,  subject  to  the  following 
comments: — 

Chapter  32,  intituled  "  An  Aot  to  Consolidate  and  Amend  the  '  Municipal  Clauses 
Act  and  Amending  Acte." 

Among  the  by-law  making  powers  of  municipalities  under  this  Act  is  defined  by 
section  50,  the  undersigned  observes  that  those  enumerated  90,  91  and  105,  relate  to 
the  criminal  law,  and  may  be  ultra  vires.  The  undersigned  does  not  admit  that  enu- 
meration 98  is  within  the  authority  of  the  legislature,  and  enumerations  187  and  188 
would  eeem  to  be  ultra  vires  in  view  of  the  recent  amendments  to  the  Criminal  Code, 
1892,  with  regard  to  trading  stamps.  Paragraph  30  of  section  175  is  also  subject  to 
the  last  mentioned  objection.  The  undersigned  does  not,  however,  for  these  reasons 
consider  that  this  Act  should  be  disallowed.  It  will  be  for  the  courts  if  objection  be 
raised  as  to  any  of  these  provisions  to  determine  the  question. 

Chapter  51,  intituled  "  An  Act  to  incorporate  the  British  Columbia  Central 
Railway  Company." 

Chapter  52,  intituled  "  An  Act  to  incorporate  the  British  Columbia  Northern  and 
Alaska  Railway  Company." 

Chapter  63,  intituled  "  An  Act  to  incorporate  the  South-East  Kootenay  Railway 
Company." 

Chapter  66,  intituled  "An  Act  to  incorporate  the  Southern  Okanagan  Railway 
Company." 
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Each  of  these  Acta  authorizes  the  incorporated  company  to  construct  a  railway 
from  or  to  the  boundary  of  the  province,  and  is,  on  that  account,  the  undersigned 
submits,  objectionable.  The  question  of  the  capacity  of  a  local  legislature  to  confer 
such  powers  may,  liowever,  be  determined  by  the  court.s  when  it  arises. 

Chapter  55,  intituled  "An  Act  to  incorporate  The  Canadian  Plate  Glass  Insur- 
ance Company." 

Chapter  (32,  intituled  "An  Act  to  incorporate  the  Royal.  Plate  Glaaa  Insurance 
Company  of  Canada." 

In  the  sections  of  these  Acts  defining  the  powers  of  the  respective  companies 
authority  is  conferred  to  make  and  effect  contracts  of  insurance  with  any  person  or 
corporation  against  loss  or  damage  by  breakage  of  plate  glaee  and  other  glass  by 
accident  or  otherwise,  and  generally  to  carry  on  the  business  of  plate  glaas  and  other 
glass  insurance  v.ithout  any  limitation  as  to  the  location  of  the  property  insured  or 
having  regard  to  the  territorial  limit*  of  the  province. 

The  undersigned  considers  that  these  sections  should  be  amended  so  as  to  ex- 
pressly confine  the  business  of  the  companies  to  the  Province  of  British  Coh'  .bia, 
and  he  reoommend*  that  the  Provincial  Government  be  requested  to  recc  .  r  these 
provisions  with  a  view  to  obtaining  the  suggested  amendment  from  the  '     .dlature. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  t>'-  ^/ed,  be  trans- 
mitted to  the  Lieutenant  Governor  of  British  Columbia,  for  i..„  information  of  his 
Government 

Humbly  submitted, 

A.   B.   AYLESWORTH, 

Ministf  ■    of   Justice. 

'  iici::  3     . 

Attornky-Generai/s   Office,  Victoria,  Sid  April,   1907. 


The  Honourable  A.  B.  Aylesworth,  K.C, 

Minister  of  Justice,  '    >i 

Ottawa. 


■  I'  1. 


Sir, — It  appears  that  in  your  report  to  Council  of  the  23rd  of  November  last,  you 
recommend  that  the  government  of  this  province  be  requested  to  reoon&ider  the  provi- 
sions of  Chapters  55  and  62  of  the  Statutes  of  1906,  whereby  two  plate  glass  companies 
were  incorporated  and  were  empowered  to  carry  on  the  business  of  insuring  plate  glass. 
You  consider  that  the  Acts  should  contain  some  provision  limiting  the  operations  of 
the  company  to  the  Province  of  British  Columbia. 

It  seema  to  me  that  as  there  are  no  provisions  in  these  Acts  expressly  or  by  neces- 
sary implication  authorizing  these  companies  to  carry  on  their  business  in  any  place 
or  in  any  manner  beyond  the  powers  of  the  Legislature  of  this  province  to  authorize, 
that  it  is  going  altogether  too  far  for  y:*-i  to  object  to  this  legislation  on  the  ground 
that  the  companies  may  possibly  do  8nniBt)U:g  that  they  have  not  been  empowered  to 
do.    Should  they  exceed  their  powers,  thej  c«ia  be  k<-pt  within  hounds  by  the  courts. 

If  the  Legislature  of  this  province  ;i  jorporates  a  company  to  carry  on  the  busi- 
ness of  insurance,  I  think  that  undoiibtc<iiy  means  to  carry  on  the  business  of  insur- 
ance in  this  province,  but  by  the  Comity  of  States  or  Nations,  I  also  think  that  such  a 
company  might  carry  on  business  in  the  state  of  Washington.  As  a  matter  of  fact,  all 
the  American  insurance  companies  doing  business  in  this  province  have  received  their 
charters  from  state  legislatures.  I  have  no  doubt  that  many  companies  incorporated 
by  the  Parliament  of  Canada  are  doing  business  in  foreign  countries.  In  this 
connection  I  would  draw  your  attention  to  the  provisions  of  Chapter  125  of  the 
Dominion  Statutes  of  1906.  That  is  an  Act  regarding  the  Mexican  Tramways 
Company,  and  it  enacts  that  subject  to  the  laws  in  force  in  the  Republic  of  Mexico, 
and  with  such  legislative,  governmental,  municipal  or  other  authority  as  is  necessary, 
the  said  company  may,  within  the  Republic  of  Mexico,  construct  railways,  &c.        j 
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What  can  be  done  by  the  Comity  of  States  or  Nations  can  also  I  think  bo  done 
by  the  Comity  of  Provinces. 

A  company  incorporated  by  Ontario  can  obtain  under  our  laws  a  license  authoriz- 
ing it  to  carry  on  business  in  this  provinco.  I  am  not  aware  that  it  has  yet  been 
decided  that  a  company  incorporated  in  one  province  cannot  do  buSine.-,s  in  another 
province,  provided  the  other  province  consents. 

In  any  event,  I  would  again  submit  that  legislation  wliieh  docs  not  expressly  or  "y 
necessary  implication  exceed  the  powers  of  a  proviiiciiil  legislature  t«  enact,  sho'.ild 
not  be  interfered  with  on  the  ground  that  the  powers  conferred  may  be  exceeded. 

I  have  the  honour  to  be,  sir. 

Your  obedient  servant, 

FRED.    J.   FULTON, 

AUornei)    General. 


Department  op  Justice,  Ottawa,  19tli  April,  1907. 

The  Honourable  Fred.  J.  Fultox, 

Attorney  General,  , 

Victoria,  B.C. 

Sir— Referring  to  your  letter  of  3rd  instant,  with  regard  to  Chapters  55  and  62 
of  the  British  Tolumbia  Statutes,  1906,  incorporating  two  Plate  Glass  Insurance  Com- 
panies, I  observe  that  the  time  for  disallowance  of  those  statutes  expired  on  29th 
ultimo,  so  that  there  is  now  no  opportunity  for  His  Excellency  exercising  his  power 
of  disallowance  even  if  he  were  so  advised. 

My  intention,  however,  was  rather  to  direct  the  attention  of  your  government  to 
what  seemed  to  be  a  very  desirable  limitation  in  the  public  interest  to  be  inserted  in 
the  statutes  of  these  companies.  Any  question  which  may  arise  as  to  their  powers  to 
transact  business  outside  the  province,  in  case  they  should  undertake  to  do  so,  may,  no 
doubt,  as  you  truly  state,  be  determined  by  the  courts,  >ut  where  the  business  in  which 
a  company  is  engaged  is  declared  ultra  vires,  considerable  confusion  and  hardship  are 
likely  to  resut,  so  that  it  i.s  I  think  especially  desirable  that  corporations  should  from 
the  outset  confine  their  business  to  its  legitimate  sphere. 

I  am  quite  disposed  to  agree  with  everything  you  state  except  as  to  the  possibility 
of  the  application  of  the  doctrine  of  the  Comity  of  Nations  to  the  case  of  a  provincial 
corporation.  These  provincial  companies  are  incorporated  and  their  po\vers  conferred 
by  the  local  legislatures  in  the  execution  of  the  po-wers  of  section  92  of  the  British 
North  America  Act,  which  relates  entirely  to  matters  private  and  local  within  the 
province  as  distinguished  from  those  which  affect  the  Dominion  at  large  or  two  or 
more  of  the  provinces.  A  corporation  can  exercise  no  rights  or  powers  anywhere 
except  those  derived  from  its  statute  or  the  laws  of  the  jurisdiction  in  which  it  is 
created;  and  so  it  is  laid  down  that  a  corporation  formed  to  carry  on  business  in  one 
country  only  exceeds  its  powers  if  it  carries  on  business  out  of  that  country.  Conse- 
quently provincial  corporations  being  limited  by  the  British  North  America  Act  to 
provincial  objects  have  no  quality  which  can  be  recognized  by  the  Comity  of  Nations, 
so  far  as  concerns  the  carrying  on  of  business  or  the  making  of  contracts  in  any 
provinces  other  than  the  incorporating  province. 

You  refer  to  Dominion  corporations,  but  these  being  created  in  pursuance  of 
general  powers  of  legislation,  unlimited,  except  as  to  the  subjects  enumerated  in 
section  92,  stand  in  quite  a  different  case,  and  may  no  doubt,  if  in  accordance  with  the 
intention  of  the  incorporating  Act  carry  on  bus  iness  in  any  foreign  countrv  in  wliioh 
the  rule  of  comity  as  understood  in  England  prevails. 

32291—45 
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It  is  becarse  these  considerations  seem  so  obvious,  and  the  propriety  so  apparent 
of  sLting  pTinyin  the  incorporating  statute  the  limitation  which  ^t  nec-sar.ly 
carrii;  that  I  made  the  recommendation  which  is  the  occasion  for  your  letter. 

I  have  the  honour  to  be,  sir. 

Your  obedient  servant, 

A.   B.   AYLESWOKTH, 

Minister   of   Justice. 


I     HI 
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(Approved  5  May,  1908)  .     - 

i 

Department  of  Justice,  Ottawa,  27th  November,  1907. 

To  Eis  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  I^islative 
Assembly  of  British  Columbia,  passed  in  the  seventh  year  of  His  Majesty  s  reign 
190^,  and  received  by  the  Secretary  of  State  for  Canada  on  6th  May  last,  and  he  is 
of  the  opinion  that  these  may  be  left  to  such  operation  as  thoy  niay  have 

The  undersigned  would  observe  as  to  Chapter  20,  intituled  "An  Act  to  amend 
the  'Bush  Fire  Act'"  tha'<;  by  section  2  it  is  provided  that  all  locomotive  engines  used 
on  any  railway  which  passi  through  any  lire  district  shall  be  P;-'^^^^"  1  Wdon 
apparatus  to  prevent  the  escape  of  fire.  This  provision,  no  ^^ubt  has  it  pi  t 
to  railways  within  the  Wxslatixe  jurisdiction  of  the  province,  but  plainly,  it  cannot 
apply  to   or  affect  railways   within   the  exclusive   authority   of   the   Parliament   of 

Canada.  .       .        t>  •  •  i    /-i  i      i  ■    » 

Chapter  21A,  intituled  "An  Act  to  regulate  Immigration  into  Bnish  Columbia 
■  Although  included  in  the  volume  of  Acts  passed  at  the  session  of  190(  this  Bill 
apparently  has  not  received  the  Lieutenant-Clovernor's  asG^nt.  It  is  marked  Assent 
rSrved"  This  is,  therefore,  a  re3erved  Bill.  This  Bill,  however,  could  not,  having 
regard  to  its  language,  have  any  effect  even  if  it  were  assented  to,  inasmuch  as  its 
leading  provision  merely  declares  the  immigration  into  British  Columbia  of  certain 
classes  of  people  to  be  lawful,  but  the  immigration  of  these  people  is  lawful  quite 
independently  of  the  r-.visions  of  the  Bill.  For  this  and  other  obvious  reasons  the 
undersigned  is   not  prepared  to   recommend   that   this    Bill    should    receive    Your 

Excellency's  assent.  .  j    i     * 

The  undersigned  recommends  that  a  copy  of  this  report,  it  approved,  be  trans- 
mittod  to  the  Lieutenant-Governor  of  British  Columbia,  for  the  information  of  his 
flovernment. 

Humbly    submitted,  ,   .,       >. 

,         ■         -  '-'A.   B.    AYLESWOKTH, 

■  ■        .  ;  ■  i.     -  Minister    of   Justice. 
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8  EDWARD  VII,  1908 

(Approved  11  November,  1908  ) 
Department  of  Justice,   Ottawa,  2l8t   September,   1908. 

To  His  Excellency  the  Oovemar  Oeneral  in  Council: 

The  undersigned  has  had  imder  ccncidoration  the  Statutes  of  the  Legislative 
Assembly  of  British  Columbia,  passed  in  the  eighth  year  of  His  Majesty's  reign,  1908 ; 
received  by  the  Secretary  of  State  for  Canada  on  18th  February  and  20th  March  last, 
and  he  has  the  honour  to  report  thereon  as  follows: — 

Chapter  23,  intituled  "An  Act  to  regulate  immigration  into  British  Columbia;" 
is  reserved  for  further  report. 

Chapter  61,  intituled  "An  Act  to  incorporate  the  Hudson  Bay  Pacific  Railway 
Company." 

By  this  Act  the  Company  is  incorporated  to  lay  out,  construct  and  oi)erate  a  line 
of  railway  from  the  western  to  the  eastern  boundary  of  the  province.  It  is  question- 
able whether  it  is  competent  to  the  Provincial  Legislature  to  authorize  such  a  work, 
since  the  legislative  authority  of  a  province  docs  not  extend  to  worke  connecting  two 
provinces  or  extending  beyond  the  limits  of  the  province. 

The  undersigned  does  not,  however,  on  that  account  recommend  disallowance. 

The  undersigned  is  of  the  opinion  that  these  statutes  other  than  the  said  Chapter 
23  may  be  left  to  such  operation  as  they  may  have,  and  he  recommends  that  a  copy  of 
this  report,  if  approved,  be  transmitted  to  the  Lieutenant-Governor  for  the  information 
of  his  Government. 

Humbly  submitted, 

A.  B.   AYLES WORTH. 
i  Minister    of   Justice. 


(Approved  15  February,  1909) 
Departsient  op   JrsTicfc,   Ottawa,   19th   November,    1908. 

To  His  Excellency  the  Oovemor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  a  statute  of  the  Legislature  of 
British  Columbia,  passed  in  the  eighth  year  of  His  Majesty's  reign  (1908),  and 
received  by  the  Secretary  of  State  for  Canada  on  18th  February  last,  being  chapter 
23,  intituled  "An  Act  to  regulate;  Immigration  into  British  Columbia,"  and  he  has 
the  honour  to  rei)crl;  &&  follows: — 

This  /ict  is  in  terms  substantially  a  re-enactment  of  a  similar  statute  bearing 
the  same  titib  whicl.  has  been  several  times  enacted  by  the  local  legislature  and  as 
often  disalloweJ  by  the  Governor  General  in  Council.  See  the  report  of  the  Hon.  Mr. 
Mills, 'Minister  of  Justice,  of  5ra  January,  1901;  his  reyxirt  of  4th  September,  1901, 
approved  by  His  Exceliency  on  11th  September,  1901;  the  report  of  the  Hon.  Mr. 
Fitzpatrick  of  14th  November,  1902,  approved  by  His  Excellency  on  5th  December, 
1902;  h's  jeport  of  Ist  October,  1903,  approved  by  Ilis  Excellency  on  20th  March, 
1904;  his  report  of  16th  NovemU'r,  1904,  approved  by  Your  Excellency  on  20th 
J.^nuarT,  1906;  i.-is  report  of  19th  April.  1905,  approved  by  Your  Excellency  on  28th 
Apni.  1^05,  and  his  report  of  18th  September,  1905,  approved  by  Your  Excellency  on 
80th  Sep'^mber,  1^05. 

By  Dominion  statute,  the  Japanese  Act,  1907  (6-7  E.  VII,  c.  50)  the  convention 
of  3l6t  January,  1906,  between  the  Ignited  Kingdom  and  Japan  is  declared  to  be 
•auctioned.    By  Article  1  of  this  Convention  the  High  Contracting  Parties   agree 
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that  the  stipulationa  of  the  treaty  of  commerce  and  navigation  between  Great  Britain 
,nnd  Japan  of  16th  July,  1894,  and  of  the  Supplementary  Convention  of  ICth  July, 
1905,  shall  be  applied  to  the  intercourse,  commerce  and  navigation  between  the 
Empire  of  Japan  and  the  British  Dominion  of  Canada.  By  Article  1  of  the  said 
treaty  of  commerce  and  navigation  of  ICth  July,  1894,  it  is  provided  that  the  subiecta 
of  each  of  the  two  High  Contracting  Parties  shall  have  full  liberty  to  enter,  travel  or 
reside  in  any  part  of  the  dominions  and  possessions  of  the  other  Contracting  Party, 
and  shall  enjoy  full  and  perfect  protection  for  their  person  and  property. 

The  British  Columbia  Immigration  Act,  1908,  is  therefore  subject  not  only  to  all 
the  objections  on  account  of  which  the  preceding  statutes  of  similar  import  wore 
disallowed  but  in  so  far  as  it  affects  Japanese  subjects  coming  intt.  Jriti^h  Columbia 
it  is  also  repugnant  to  the  provisions  of  the  said  Dominion  statute,  the  effect  of  which 
is,  as  has  been  stated,  to  confer  upon  Japanese  subjects  full  liberty  to  enter,  travel 
or  reside  in  any  part  of  the  Dominion. 

The  undersigned,  therefore,  for  the  reasons  mentioned  by  his  predecessors  in 
office,  and  for  the  additional  reason  mentioned  in  this  reiwrt,  recommends  that  the 
said  statute  of  British  Columbia  be  disallowed,  and  he  reconmicnds  that  a  copy^  of 
this  report,  if  approved,  be  transmitted  to  the  Lieutenant-Governor  of  British 
Columbia,  for  the  information  of  his  Government.  ^ 

Humbly  submitted,  , 

A.    B.    AYLEHWOIMH. 
,  ,  .         r  .  J  Minister    of    jM-f/fVr. 


(The  Statute  was  accordingly  disallowed  on  the  fiftouuth  day  of  Febru. 
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:>     v^!         9  EPWARD  Vn,  1909 

(Approved  10  October.  1909) 

Dkpautment  of  Justice.  Ottawa,  October  IS,  1!K)9. 

To  llifi  ExccUcnc!/  Ihr  Govi'rnor  Gencralin  Council:      •'      '   '■ 

Tlie  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
British  Columbia,  passed  in  the  ninth  year  of  His  Majesty's  reign  (1909)  and  received 
by  the  Secretary  of  State  for  Canada  on  the  •29th  day  of  March,  1909;  and  he  is  of 
opinion  that  these  Statutes  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  desires,  however,  to  call  special  attention  to  the  tolknving  of  these 

'^^"^  Chapter  49,  intituled  "  An  Act  to  incorporate  The  British  Columbia  Permanent 

Loan  Conip'>">-"  .        /.         ,.  i 

This  Company  is  empowered  to  lend  money  on  the  security  of  mortgages  on  real 

estate  debentures,  bonds,  stocks  and  other  securities  of  any  (■overinuent,  nmnunpnl 
or  school  corporation,  chartere<l  bank,  etc.,  also  to  acquire,  hold  anu  dispose  of  real 
estate,  to  act  as  agents  of  others  who  entrust  it  with  money,  etc. 

It  is  perhaps  questionable  whether  some  of  the  powers  conferred  do  not  affect  the 
subjccl  of  banking.  ,,  ,    ^^^ 

The  7th  section  is  as  follows: — 

"  So  far  as  the  province  of  llritish  Colun\b-'  has  jurisdiction  to  confer  the 
l)ower,  the  Company  may  establish  agencies  in  any  or  all  of  the  Provinces  or 
Territories  of  the  Doniiiiion  of  Canada,  or  in  any  foreign  country  or  place,  and 
transact  its  business  tlierein,  the  directors  having  obtained  the  nectvjary  hconse 
legalizing  the  extension  and  transaction  of  such  business  tlierein." 
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The  undersigned  is  of  the  opinion  that  a  local  Legislature  has  no  authority  to 
authorize  a  Company  to  establish  ageneies  or  to  transact  business  beyond  the  limits 
of  the  Province,  and  the  Legislature  itself  seems  to  have  considered  its  plower  in  this 
regard  tiuestionable  since  it  has  introduced  the  enactment  quoted  by  the  words,  "  So 
far  as  the  Province  of  British  Columbia  has  jurisdiction  to  confer  the  power." 
Perhaps  in  view  of  this  limitation  the  grant  (such  as  it  is)  may  not  be  misleading; 
and,  tiierefore,  considering  also  that  it  is  proposed  to  have  the  questions  which  have 
arisen  touching  the  local  powers  of  incorporation  referred  to  the  Supreme  Court  of 
Canada  to  be  determined,  the  undersigned  does  not  recommend  disallowance. 

Chapter  52,  intituled,  "  An  Act  to  incorporate  the  Flathead  Valley  Eailway  Com- 
pany." 

Chapter  ofl,  intituled,  "  An  Act  to  Incorporate  the  Meadow  Creek  Railway  Com- 
pany." 

These  two  last  mentioned  Statutes  profess  to  confer  powers  to  construct  railways 
extending  to  the  international  boundary,  and  are,  therefore,  subject  to  an  objection 
which  has  been  frequently  stated  with  regard  to  similar  enactments  by  the  Local 
Legislature. 

The  undersigned  does  not,  however,  recommend  the  disallowance  of  these  Acts. 

The  undersigned  recommends  that  a  copy  of  this  Report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  of  British  Columbia  for  the  information  of  his 
Government. 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 


10  EDWAHD  VII,  I&IO 

(Approved  3  March,  1911) 
Department  of  Justice,  Ottawa,  January  28,  1911. 

To  His  Excellenc)!  thp  Govrrnor  Oeneral  in  Council: 

Tbo  undersigned  has  had  under  consideration  the  statutes  of  the  Province  of 
British  Columbia,  passed  in  the  tenth  year  of  ITis  late  Majesty's  reign,  1910,  and 
received  by  the  Secretary  of  State  for  Canada  on  21st  March,  1910,  and  he  is  of 
■ipinion  that  these  statutes  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  observes  that  as  to  Chapter  7,  intituled  "An  Act  to  revise  and 
consolidate  t'/ie  '  Companies  Act,  1897 '  and  Amending  Acts,"  a  menmrandum  has  been 
received  on  behalf  of  the  Canadian  Manufacturers  Association  urging  disallowance 
because  of  the  alleged  incapacity  of  the  legislature  to  require  a  company  incorporated 
■  y  the  Dominion  to  comply  with  the  requirements  of  tliis  Act  as  a  condition  to  the 
execution  of  its  corporate  powers  within  the  Province. 

The  undersigned  docs  not  doubt  that  this  is  a  debatable  question  and  that  strong 
reasons  may  hv  urged  in  support  of  the  objection.  The  provinces,  however,  earnestly 
maintain  their  jurisdiction  in  this  respect,  and  the  undersigned  considers,  especially 
in  view  of  the  fact  that  similar  legislation  in  other  provinces  has  been  left  to  its 
operation,  that  it  would  be  expedient  to  leave  the  question  to  the  determination  of  the 
courts.  Moreover  there  is  a  reference  now  pending  to  the  Supreme  Court  of  Canada 
under  the  authority  of  your  Excellency's  Government  wherein  questions  are  pro- 
pounded which  should  lead  to  tlie  expression  of  a  judicial  view  upon  the  subject. 

The  undersigned  is,  therefore,  not  prepared  in  the  present  circumstances  to 
recommend  that  the  power  of  disallowance  should  be  exercised. 
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Chapter  61,  intituled  "  An  Act  to  incorporate  the  British  Empire  Insurance  Com- 

pany." 

Chapter  82,  intituled  "  An  Act  to  incorporate  The  Western  Union  Fire  Insurance 

Company."  .  . 

Each  of  these  statutes,  incorporating  a  fire  insurance  company,  contains  a  section 

which  reads  as  follows : — 

"  In  so  far  as  authorization  hy  the  Legislature  of  the  province  of  British 
Columbia  is  necessary,  the  Company  may  procure  itself  to  be  registered  or 
licensed  in  any  or  all  of  the  Provinces  or  Territories  of  the  Dominion  of  Canada, 
or  in  any  foreign  country  or  place,  and  transact  its  business  therein,  the 
directors  having  obtained  the  necessary  certificate  of  registration  or  license 
legalizing  the  extension  of  and  transaction  of  such  business  therein. 

The  undersigned  for  reasons  which  have  been  stated  in  previous  reporte  of  the 
undersigned  and  his  predecessors  does  not  admit  the  authority  of  a  local  legislature  to 
confer  capacity  upon  a  local  company  to  trs-nsact  business  outside  of  the  incor- 
porating province.  The  provision  in  questi'  a  is  however  expressed  to  be  merely  in 
80  far  as  authorization  by  the  legislature  r  British  Columbia  is  necessary;  and,  while 
it  may  involve  the  assorHon  of  authority  to  confer  extra-provincial  powers,  an  attempt 
to  execute  any  such  v-r,-  would  be  subject  to  be  restrained  or  determined  by  the 
courts.     The  authoritj  .  legislatures  with  regard  to  the  incorporation  of  com- 

panies is  also  the  subjec.  luestion  submitted  to  the  Supreme  Court  of  Canada 

in  the  aforesaid  reference,     xhe  undersigned  doe6  not  consider,  therefore,  that  the 
provision  in  question  should  lead  to  the  disallowance  of  these  Acts. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  of  the  Province  of  British  Columbia,  for  the  infor- 
mation of  his  Government. 

Humbly  submitted, 

A.  B.  AYLESWORTII, 
,  ,  Minister    of   Justice. 


1  GEOEGE  V,  1911  ' 

(Approved  15  February,  1912)  >• 

Department  of  Justice,  Oitawa,  February  7,  1912. 

To  His  Boyd  Highness  the  Governor  General  in  Council: 

The  undersigned  haa  had  under  consideration  the  Statutes  of  the  Legislature  of 
British  Columbia,  passed  in  the  first  year  of  His  Majesty's  reign  (1911),  and  received 
by  the  Secretary  of  State  for  Canada  on  17th  March  last,  and  he  is  of  opinion  that 
these  statutes  may  be  left  to  such  operutiou  as  they  may  have,  subject  to  the  following 

comments: —  ' 

Chapter,  20,  intituled  "An  Act  relating  to  Fire  Insurance. 

The  main  provision  of  this  Act  is  section  4,  by  which  in  effect  no  company  shall 
undertake  any  contract  of  fire  insurance  unless  licensed  under  the  said  Act.  The 
license  is  not  morcly  a  matter  of  taxation,  although  by  section  50  fees  are  prescribed 
to  be  taken,  because  by  section  14  the  company  is  required,  as  a  condition  to  the  license, 
to  deposit  securities  for  the  protection  of  policyholders.  By  section  34  the  Lieutenant- 
Governor  is  to  appoint  a  superintondeut  of  insurance,  and  the  superintendent  is  to 
examine  and  report  upon  the  business  of  licensed  companies.  By  section  8  (6),  it  is 
provided  that  the  Act,  shall  not  apply  to  "  u  comp-iny  licensed  by  the  Dominion  of 
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Canada,  except  as  to  such  sections  thereof  as  are  within  the  jurisdiction  of  the 
Legislative  Assembly  of  the  Province  of  British  Columbia  to  enact " ;  and  by  section 
7  "Insurance  licensees  of  the  Dominion  of  Canada  shall,  upon  duo  application  and 
upon  proof  of  such  Dominion  license  suSsistine;,  and  upon  otherwise  couforuiing  to 
the  provisions  of  this  Act  applicable  to  Dominion  iicchsecs,  be  entitled  to  a  license 
imder  this  Act." 

These  provisions  seem  to  place  insurers  licensed  under  the  Insurance  Act  of 
the  Dominion  in  a  somewhat  embarrassing  position.  They  are  not  excepted  from  the 
operation  of  the  local  Act;  on  the  contrary  the  sections  of  tiie  local  Act  which  are 
within  tho  jurisdiction  of  the  assembly  to  enact  are  intended  to  apply  to  companies 
licensed  by  the  Dominion,  while  of  course  provisions  not  within  the  jurisdiction  of 
the  assembly  would  be  ineifective  as  to  any  insurer,  whether  licensed  by  the  Doniinion 
or  not.  As  to  the  authority  of  the  legislature,  it  is,  in  the  view  of  the  undersigned, 
questionable  whether  the  statute  can  constitutionally  operate  with  respect  to  com- 
panies incorporated  by  the  Dominion  parliament  and  empowered  to  do  business 
throughout  the  Dominion,  or  with  respect  to  companies  licensed  under  tlie  authority 
of  the  Insurance  Act  of  Canada.  It  is,  however,  open  to  these  companies  to  raise 
any  such  questions  for  the  determination  of  the  courts,  and  it  is  not,  therefore, 
necessary  to  consider  them  further  upon  the  present  occasion, 

The  undersigned  observes  moreover  with  respect  to  this  Act  that  tlie  taxation  of 
premiums  authorized  by  section  42  may  be  indirect  taxation. 

Chapter  35,  inti+aled  "  An  Act  to  consolidate  and  amend  the  '  Coal-Mines  Regu- 
lation Act ',  and  Amending  Acts." 

There  are  some  provisions  in  this  Act  with  respect  to  Chinamen,  see  sections 
2  and  5,  and  Rule  42,  which  may  be  ultra  vires  as  relating  to  naturalization  and  aliens, 
but  the' question  may  be  conveniently  determined  by  the  courts  if  it  arise.    _ 

Chapter  53,  intituled,  "  An  Act  authorizing  the  Lieutenant-Governor  m  Council 
to  grant  certain  Land  as  a  Site  for  the  University  of  British  Columbia." 

This  Act  professes  to  authorize  the  Lieutenant-Governor  to  grant  to  the  University 
of  British  Columbia  a  parcel  of  land  within  the  boundaries  of  the  Municipality  of 
Point  Grey  for  university  purposes.  ,      _       .    . 

The  undersigned  observes  that  a  claim  has  been  asserted  by  the  Dominion  to 
certain  lands  at  Point  Grey  as  constituting  a  military  reserve.  He  is  not  advised  as 
to  whether  the  lands  proposed  to  be  granted  to  the  university  form  part  of  the  said 
reserve  but  he  wishes  it  to  be  understood  that  in  leaving  this  Act  to  its  operation  the 
Government  of  Your  Royal  Highness  does  not  admit  the  title  of  British  Columbia, 
or  in  any  respect  waive  or  prejudice  the  claim  or  right  of  tlie  Dominion  to  the  admin- 
istration of  Point  Grey.  j    ,      . 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  British  Columbia,  for  the  information  of  his 
Government. 
',  '    .       ■:    ■-:'.-i  '  T  i,,,  .  , ,,       Humbly  submitted, 

,    '      .^       ;  CHAS.  J.  DOHERTY, 

.  .;.  •         ,,    ,         ,;    ,         •   ,;  ^  Minister  of  Justice. 


*  2  GEORGE  V,  1912      ;. 

j\      /,  ;.     ^s       V        (Approved  8  October,  191B) 

*•*■•'"■  Department  of  Justice,  Ottawa,  September  25,  1912. 

To  His  Royal  Highness  the  Om^ernor  General  in  Council:  I         , 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
British  Columbia,  passed  in  the  siwnd  year  of  His  Majesty's   reign   (1912);  and 
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received  by  the  Secretary  of  State  for  Canada  on  the  3rd  March  last;  and  he  is  ol 
opinion  that  these  Statutes  may  be  left  to  such  operation  as  they  may  have. 

With  regard  to  Chapter  17,  intituled  "An  Act  respecting  Forests  and  Crown 
Timber  Lands,  and  the  Conservation  and  Preservation  of  Standing  Timber,  and  the 
Regulation  of  Commerce  in  Timber  and  Products  of  the  Forest." 

The  undersigned  observes  that  in  so  far  as  this  Statute  partakes  of  the  qualities 
which  justify  its  title  of  "the  regulation  of  Commerce  in  timber  and  products  of  the 
forest"  it  is  ultra  vires  of  the  Legislature,  because  the  regulation  of  Trade  and 
Commerce  is  a  subject  wholly  withdrawn  from  the  Local  Legislatures. 

The  undersigned  is  not  satisfied,  however,  that  the  title  in,  this  respect  aptly 
describes  the  character  of  the  Act,  many  of  the  provisions  of  which  are  certainly 
competent  to  the  Legislature.     It  contains  some  provisions  v  -'^   +-  ^r-oer 

scaling  and  measurement  and  others  which  are  perhaps  questionaole  but  the  under- 
signed considers  that  it  is  an  Act  of  the  class  which  may  proi^erly  be  allowed  to  remain 
in  operation  subject  to  the  determination  by  the  Court  of  any  questions  which  may 
arise  as  to  special  or  exceptional  provisions. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  of  British  Columbia  for  the  information  of  his 

Government. 

Humbly  submitted,  •  i;  ^      u.   s 

CHAS  J.   DOHERTY, 
;                        '  Minister    of   Justice. 


,;    ,      3  GEOKOE  V,  1913 

(Approved  10  November,  191S) 
Department  or  Justice,  Ottawa,  23rd   October,   1918. 
To  His  Excellency  the  Administrator  of  the  Government  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
British  Columbia,  passed  ir  the  third  year  of  His  Majesty's  reign,  1913,  and  received 
by  the  Secretary  of  State  for  Canada  on  18th  March  last,  and  he  is  of  opinion  that 
these  statutes  may  be  left  to  such  operation  as  they  may  have,  subject  to  the  following 

Chapter  10,  intituled  "An  Act  to  amend  the  'Companies  Act.'" 
It  is  provided  by  section  16  that  the  registrar  may  refuse  to  issue  a  license  to  an 
extra-provincial  company  which  is  authorized  by  its  charter  to  exercise  all  or  any  of 
the  powers  of  a  trust  company  as  defined  by  the  Trust  Companies  Regulation  Act 
subject  to  appeal  to  the  Lieutenant-Governor  in  Council;  and  it  is  in  like  manner 
provided  by  section  18  that  the  registrar  may,  subject  to  like  appeal,  refuse  to  issue  a 
certificate  of  registration  to  an  extra-provincial  company. 

These  are  questionable  provisions  in  so  far  as  they  are  intended  to  affect  the 
powers  of  a  trust  company  incorporated  by  the  Dominion  Parliament  with  authority 
to  carry  on  business  in  British  Columbia. 

The  undersigned  does  not,  however,  consider  it  necessary  to  make  any  further 
recommendation  with  regard  to  this  statute  in  view  of  the  fact  that  cases  are  now 
pending  in  the  courts  involving  the  principle  of  objection  to  these  provisions. 
Chapter  83,  intituled  "An  Act  respecting  Offensive  Weapons." 
The  object  of  this  statute  is  to  imix)6e  penalties  upon  persons  who  sell  or  offer 
lo  sell  weapons  of  the  description  mentioned  in  the  Act,  and  it  is,  in  the  opinion  of 
the  undersigned,  doubtful  whether  these  provisions  do  not  relate  to  the  criminal  law 
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rather  than  to  the  subjects  committed  to  provincial  juristliction,  but  this  question 
may  be  conveniently  determined  by  the  courts  if  raised  in  any  prosecution. 

Chapter  86,  intituled  "An  Act  in  relation  to  tha  Colonial  Trust  Company, 
Limited." 

The  powers  conferred  ujwn  this  company  are  very  uroad,  including  power  to  carry 
on  business  as  financiers,  and  to  execute  all  kinds  of  financial  and  commercial 
operations ;  to  advance,  deposit  or  lend  money  upon  such  terms  as  may  seem  expedient ; 
to  discount,  buy,  sell,  and  deal  in  bills,  notes,  warrants,  coupons,  and  other  negotiable 
or  transferable  securities  or  documents,  including  bills  of  exchange  and  bills  of  lading; 
to  invest  and  deal  with  the  moneys  of  the  company  not  immediately  required  as  may 
be  deemed  expedient;  to  lend  money  to  such  persons  and  upon  such  terms  as  may  seem 
expedient;  to  borrow  or  raise  or  secure  the  payment  of  money  in  such  manner  as  the 
company  shall  think  fit;  to  receive  money,  securities  and  valuables  of  all  kinds  on 
deposit  at  interest,  and  to  lend,  deposit  and  advance  money  on  securities  and  projjcrty 
to  such  persona  and  on  such  terms  as  may  seem  expedient. 

It  seems  to  the  undersigned  that  the  iwwers  so  described  are  directly  concerned 
with  the  subject  of  banking,  and,  for  that  reason,  inappropriate  to  a  provincial  grant. 
Indeed,  it  is  difiicult  to  perceive,  assuming  the  competency  of  the  legislature,  that 
any  further  authority  would  be  required  to  enable  the  company  to  establish  and 
carry  on  the  business  of  a  bank  of  deposit,  loan  and  exchange. 

The  undersigned  recommends  therefore  that  enquiry  be  made  of  the  Lieutenant- 
Governor  as  to  whether  in  the  view  of  his  Government  the  powers  of  this  company 
ought  not  to  be  limited  so  as  to  exclude  banking  transactions.  The  subject  of 
banking  is  of  course  committed  exclusively  to  Parliament,  and  as  this  is  a  very 
important  subject  of  Dominion  jurisdiction,  it  is  manifestly  undesirable  that  legisla- 
tion should  leave  room  for  any  question  as  to  the  authority  by  which  powers  of  such 
consequence  and  interest  to  the  community  should  be  exercised. 

Chapter  89,  intituled  "An  Act  respecting  the  Dominion  Trust  Company." 

This  Act  professes  to  confer  borrowing  or  other  powers  upon  a  company  incor- 
porated by  the  Parliament  of  Canada.  It  moreover  provides  that  the  company  may 
receive  money  on  deposit  and  allow  interest  on  the  same. 

It  is,  in  the  view  of  the  undersigned,  open  to  very  grave  question  whether  the 
powers  of  a  Dominion  corporation  can  be  enlarged  by  a  local  legislature.  The 
authority  to  receive  money  on  deiwsit  and  allow  interest  on  the  same  is  moreover 
questionable  for  the  reasons  hereinbefore  indicated  in  the  case  of  the  Colonial  Tru.«t 
Company.  The  undersigned  therefore  commends  this  Act  to  the  further  consideration 
of  the  local  Government. 

The  undersigned  further  recommends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenant-Governor  of  British  Columbia,  for  the  information  of 
his  Government. 

Humbly  submitted, 

CHA-S  J.  DOHERTY, 

'  -  Minister   of   Justice. 


4  GEORGE  V,  1914 

(Approved  10  October,  lOlJf) 

i  ,i     J      Department   of   Justice,   Canada,   Ottawa,   1st    October,   1914. 

To  His  Royal  Iliqhness  the  Governor  Oenernl  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of 
British  Columbia,  passed  in  the  fourth  year  of  His   Majesty's  reign    (1914),   and 
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received  by  the  Secretary  of  State  of  Canada  on  17th  March  last,  and  he  is  of  opinion 
that  these  Statutes  may  be  left  to  such  operation  as  they  may  have. 

Chapter  12,  intituled  "  An  Act  to  amend  the  '  Companies  Act ' ". 

Chapter  13,  intituled  "An  Act  relating  to  Trust  Companies" 
contain  provisions  which  in  the  opinion  of  the  undersigned  are  ultra  vires  of  the 
Legislature,  but  in  view  of  the  fact  that  litigation  involving  questions  upon  which 
the  validity  of  these  enactments  will  depend  is  now  before  the  Courts,  the  under- 
signed considers  it  inadvisable  to  recommend  disallowance  or  submit  any  further 
comment. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  of  British  Columbia,  for  the  information  of  his 
Government.      ^     i   ^.  , 

.       ■     '  I  Humbly  submitted, 

'  CHAS.  J.   DOHERTY. 

Minister    of   Justice. 


■•  f 
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The  19th  of  March,  1915, 

At    Government    House,    Victoria. 


B.C. 


Sir, — I  have  the  honour  to  inform  you  that  I  have  thought  it  advisable  to  reserve 
for  the  pleasure  of  His  Royal  Highness  the  Governor  General  in  Council,  Bill  No. 
19,  "  An  Act  to  amend  the  Pool-rooms  Act." 

My  reasons  for  doing  so  are  that  the  provisions  of  this  Bill  appear  to  affect  the 
standing  of  aliens  in  this  Province,  and  should  I  be  correct  in  my  conclusions,  legis- 
lation of  this  character,  should  it  become  law,  might  seriously  interfere  with  our 
International  relations  and  Federal  interests. 

I  have  the  honour  to  be.  Sir, 


Your  obedient  servant, 
F.    S. 


BARNARD, 

Lieutenani-Oovernor. 


The  Honourable, 

The  Secretary  of  State, 
Ottawa. 


5  OEOBGE  V,  1916 

(Approved,  17  March,  1916) 


January   25th,   1916. 


To  His  Royal  Highness  the  Oovernor  General  in  Council : 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
British  Columbia,  passed  in  the  fifth  year  of  His  Majesty's  reign,  1915,  and  received 
by  the  Secretary  of  State  for  Canada  on  23rd  March,  1915,  and  he  is  of  opinion  that 
these  statutes  may  be  left  to  such  operation  as  they  may  have.  The  undersigned 
observes,  however,  that  there  are  some  ultra  vires  provisions  contained  in  Chapter  13 
entitled  An  Act  to  amend  "  The  Trust"  Companies  Act,"  notably  Sec.  5  which  assumes 
a  power  in  the  legislature  to  impose  conditions  upon  the  powers  exercised  by  a 
Dominion  Company  in  the  province  of  its  incorporated  powers.  The  undersigned 
considers  however  that  the  Courts  may  conveniently  declare  the  invalidity  of  any 
of  these  statutory  provisions  which  are  in  excess  of  local  powers. 
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There  has  been  referred  to  the  undersigned  also,  a  copy  of  a  report  of  the  Lieuten- 
ant-Governor of  British  Columbia,  in  which  he  states  that  he  has  thought  it  advisable 
to  reserve  for  the  pleasure  of  Your  Royal  Highness  Bill  No.  19  of  the  Legislation  of 
1915,  entitled  An  Act  to  amend  "The  Pool-rooms  Act,"  and  the  Lieutenant-Governor 
states  the  reasons  for  his  doing  so  which  would  appear  to  affect  the  standing  of  aliens 
in  the  province  and  that  such  legislation  may  interfere  with  our  national  relations 
and  federal  interests.  The  Bill  jM-ovides  in  effect  that  no  pool  room  license  shall  be 
crranted  save  to  a  person  who  is  entitled  to  apply  for  and  obtain  a  license  under  the 
'  Liquor  License  Act " ;  that  no  pool  room  license  shall  be  issued  to  any  person  who 
has,  within  the  space  of  three  years  preceding  his  application  for  such  license,  been 
convicted  of  any  criminal  offence,  or  been  the  holder  of  any  license  which  has  been 
cancelled,  or  has  been  an  applicant  for  a  license  and  has  had  such  application  denied 
upon  either  of  the  two  preceding  grounds.  The  Bill  provides  moreover  that  tlie  Super- 
intendent of  Provincial  Police  may  refuse  any  application  for  licenses  and  may  cancel 
any  licenses  granted  by  him.  Whatever  the  effect  these  provisions  may  have  as  to 
aliens  or  international  relations,  the  undersigned  is  not  prepared  to  recommend  that 
they  should  go  into  operation  by  the  sanction  of  Your  Royal  Highness  in  Council, 
and  the  undersigned  therefore  recommends  that  Your  Royal  Highness'  assent  be 
withheld. 

The  undersigned  recommends  that  a  copy  of  this  report    be    referred    to    the 
Lieutenant-Governor  of  the  province  for  the  information  of  his  Government. 


Humbly  submitted, 


CHAS.  J.  DOHERTY,      ' 

Minister    of    Justice. 


.,        ,  •  ViOTOBiA,  6th  January,   1917. 

Hon.  P.  E.  Blondin, 
Seoretary  of  State, 
Ottawa,  Ont. 

Sir, — ^We  are  forwarding  to  you  by  concurrent  post  several  printed  copies  of  pro- 
posed Imperial  Legislation  to  overcome  certain  constitutional  difficulties  which  have 
arisen  in  this  Province. 

Some  dc'ubt  is  entertained  as  to  whether  or  not  the  last  Provincial  Legislature 
ceased  to  exist  on  March  14  last.  On  that  date  a  bill  was  introduced  by  the  late 
government  extending  the  life  of  Parliament  to  the  first  of  June,  but  it  did  not 
receive  the  Royal  assent  until  the  15th  March.  Hence,  it  follows  that  if  the  Legisla- 
ture expired  on  the  14th  March  all  subsequent  legislation  is  invalid. 

A  further  question  arises  in  respect  to  the  competency  of  thii^  Parliament  to  pass 
an  Act  entitled  "  the  Military  Forces  Voting  Act,"  making  provision  to  record  the 
votes  of  soldiers  serving  abroad  in  the  recent  general  election  and  providing  all  the 
necessary  machinery  for  this  purpose.  If  the  principle  enunciated  in  the  case  of 
Deacon  v.  Chadwick,  1  Ontario  Law  Reports,  page  346,  to  the  effect  that  no  province 
can  pass  laws  to  operate  outside  its  own  territory,  is  sound  in  law,  a  serious  question 
arises  as  to  the  validity  of  this  legislation.  If  th"s  view  is  sound  this  particular 
Act  would  bo  inoperative  even  if  passed  prior  to  the  14th  of  March,  As  a  matter  of 
fact  it  was  passed  subsequent  to  this  date.  It  is  desirable,  of  course,  that  effect  should 
be  given  to  this  legislation  as  it  has  already  been  acted  upon,  and  the  enclosed  pro- 
posed Bill  would,  in  our  view,  remove  any  doubts  that  exist  at  present. 

A  further  question  arises  in  respect  to  the  power  of  the  Province,  acting  as 
lessees  from  His  Majesty,  to  hold  and  dcfl  with  the  lands  and  premises  known  as  the 
"British  Columbia  House"  in  the  City  of  London,  where  the  offices  of  the  Agent 
General  for  British  Columbia  are  located.     The  Provinoe  is  committed  to  a  large 
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expenditure  in  connection  with  these  premises  and  it  is  desirable  that  all  doubt 
should  be  removed  in  reference  to  the  power  of  the  Province  to  acquire  and  hold  this 
property. 

It  is  not  necessary,  I  take  it,  to  go  into  the  authorities  with  you  which  in  our 
view  raise  the  constitutio7.ial  difficulties  referred  to. 

We  would  be  obliged  if  you  would  transmit  this  request,  together  with  the  copies 
of  the  proposed  Bill  referred  to,  to  the  Under-Secretary  of  State  for  the  Colonies 
in  London,  England,  for  its  enactment  by  the  Imperial  Parliament;  and  also  con- 
sent that  instructions  be  given  by  this  Government  to  Sir  Richard  MoBride,  Agent 
General  in  London,  to  join  in  expediting  the  passage  of  this  legislation. 

I  have  the  honour  to  be.  Sir, 

Your  obedient  servant, 
.        ,  M.  A.  MACDONALD,, 

Attorney    General. 


■-   ^^  ■■-'■',  '  "   ■'    "     let   May,   1917. 

.   •  Department  of  Justice,  Ottawa,  Ist  May,  1917. 

To  His  Excellency  the  Oovemor  General  in  Council: 

The  attention  of  the  undersigned  having  been  directed  to  the  following  subject 
by  cable  inquiry  of  23rd  ultimo  from  the  High  Commissioner's  Office  in  London, 
has  the  honour  to  report  that  he  has  ascertained  that  the  Attorney  General  of  British 
Columbia  wrote  the  'Secretary  of  State  on  6th  January  last  as  follows  :~ 

"We  are  forwarding  to  you  by  concurrent  post  several  printed  copies  of 
proposed  Imperial  legislation  to  overcome  certain  constitutional  difficulties  which 
have  arisen  in  this  Province. 

"  Some  doubt  is  entertained  as  to  whether  or  not  the  last  Provincial  Legis- 
lature ceased  to  exist  on  March  14th  last.  On  that  date  a  bill  was  introduced 
by  the  late  government  extending  the  life  of  Parliament  to  the  first  of  June, 
but  it  did  not  receive  the  Eoyal  Assent  until  the  15th  March.  Hence,  it  follows 
that  if  the  legislature  expired  on  the  14th  March  all  subsequent  legislation  is 

invalid.  x>    v 

"  A  further  question  arises  in  respect  to  the  competency  of  this  Parlia- 
ment to  pass  an  Act  entitled  '  the  Military  Forces  Voting  Act',  making  provi- 
sion to  record  the  votes  of  soldiers  serving  abroad  in  the  recent  general  elec- 
tion,  and  providing   all   the  necessary    machinery   for   this  purpose.     If  the 
principle  enunciated  in  the  case  of  Deacon  v.  Chadwick,  1  Ontario  Law  Keports, 
page  346,  to  the  effect  that  no  province  can  pass  laws  to  operate  outside  its  own 
territory,'  is  sound  in  law,  a  serious  question  arises  as  to  the  validity  of  this 
legislation.    If  this  view  is  sound  this  particular  Act  would  be  inoperative  even 
if  passed  prior  to  the  14th  of  March.    As  a  matter  of  fact  it  was  passed  eubse- 
,         quent  to  this  date.    It  is  desirable,  of  course,  that  effect  should  be  given  to  this 
^.         legislation  as  it  has  already  been  acted  upon,  and  the  enclosed  proposed  Bill 
j  would,  in  our  view,  remove  any  doubts  that  exist  at  present. 

"  A  further  question  arises  in  respect  to  the  power  of  the  Province,  acting 
as  lessees  from  His  Majesty,  to  hold  and  deal  with  the  lands  and  premises  known 
as  the  '  British  Columbia  House '  in  the  City  of  London,  where  the  offices  of  the 
Agent  General  for  British  Columbia  are  located.  The  Province  is  committed 
to  a  large  expenditure  in  connection  with  these  premises  and  it  is  desirable 
that  all  doubt  should  be  removed  in  reference  to  the  power  of  the  Province  to 
acquire  and  hold  this  property. 
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"  It  is  not  necessary,  I  take  it,  in  go  into  the  authorities  with  you  which 
in  our  view  raise  the  constitutional  difficulties  referred  to. 

"  We  would  be  obliged  if  you  would  transmit  this  request,  together  with 
the  copies  of  the  proposed  Bill  referred  to,  to  the  Fnder-Secretary  oi  State  for 
the  Colonies  in  London,  England,  for  its  enactment  by  the  Imperial  Parliament; 
1  and  also  consent  that  instructions  be  given  l)y  this  Government  to  Sir  Richard 

McBride,  Agent  General  in  London,  to  join  in  expediting  the  passage  of  this 
legislation". 

The  draft  Bill  referred  to  in  the  first  paragraph  of  the  Attorney  General's  letter 
is  in  the  following  terms: —  ;.         .  * 

"Be  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  aud  Temiwral  and  Commons,  in  this 

present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows: — 

"1.  The  session  of  the  Legislature  of  the  Province  of  British  Columbia 

held  in  the  sixth  year  of  the  reign  of  His  Majesty,  being  the  Fourth  Session 

v     of  the  Thirteenth  Parliament   of   the   said  Province,  was  validly   begun   and 

.■;»]'    holden  at  the  City  of  Victoria,   in  the  said  Province,  on  the  second  day  of 

March,  A.D.  1910,  and  validly  and  lawfully  existed  and  continued  up  to  and 

includijig  the  thirty-first  day  of  May,  A.D.  1910. 

"2.  All  votes   and  proceedings.  Acts,   Statutes   and   laws   had   and   taken, 
,.,,.      made  and  pas-scd  at  the  said  session  are  liereby  ratified,  confirmed  and  vali- 
dated, and  are  hereby  declared  and  enacted  to  have  been  had  and  taken,  made 
and  passed  lawfully  and  validly  and  effectually  according  to  the  tenor  thereof  for 
all  purposes  whatsoi'vor,  and  to  have  had  and  to  have  the  force  of  law:  Pr.-vvided 
-:       that  nothing  herein  contained  shall  be  deemed  to  give  effect  to  any  Act,  Statute 
,;;    ■.,    or   law   which   has   l>een  disallowed   by    the  Governor   General   of   Canada    in 
,.r. ,     Council,  or  has  expired,  or  has  been  lawfully  repealed,  or  to  prevent  the  lawful 
(,;         dieallowance  or  rei>eal  of  any  law. 

•'3.  The  members  of  the  Legislative  Assembly  of  the  Province  of  British 

Columbia  constituting  the  Fourteenth  Parliament  of  the  said  Province  were 

,,    .      duly,  validly,  lawfully  and  eifeetually  elected  pursuant  to  the  tenor  and  effect 

of  the  declaration  of  the  result  of  their  election  made  by  the  Deputy  Provincial 

■ , . ,!       Secretary  of  the  said  Province  on  the  twenty-third  day  of  November,  A.D.  1916 ; 

subject  always  to  the  elfect  of  any  recount  of  votes  lawfully  had  or  election 

I   ,      petition  lawfully  brought  as  changing  the  result  of  such  declaration  in  respect 

,;         of  any  member. 

.„;  "4.  The  Government  of  the  Province  of  British  Columbia  in  right  of  the 

'    said  Province  was  and  is  lawfully  empowered  as  lessee  from  His  Majesty  to 
,      ,.     take,  hold,  and  deal  with  the  lands  and  premises  known  as  British  Oolumlbia 
; ••     House,  in  the  City  of  London,  England ;  subject  always  to  the  terms  and  condi 
tione  of  the  lease  thereof  as  granted  by  His  Majesty, 
j  "5.  This  Act  may  be  cited  as  the  '  British  Columbia  Act,  1917 ' ". 

It  appears  that  Your  Excellency  on  22nd  January  last  transmitted  to  the  Secretary 
of  State  for  the  Colonies  copy  of  the  Attorney  'General's  lette-  :.,-d  the  draft  Bill  set 
out  stating  that  these  were  forwarded  ''  with  a  view  to  an  » naotment  of  the  bill  by 
the  Parliament  of  the  United  Kingdom,"  and  Your  Excellency  at  the  same  time 
invited  attention  to  the  request  that  consent  should  be  given  that  the  British  Coliimbia 
Government  should  instruct  Sir  Richard  McBride,  Agent  in  London,  to  join  In 
expediting  the  passage  of  the  legislation. 

It  moreover  appears  that  the  Secretary  of  State  for  the  Colonies  on  27th  February 
last  cabled  with  reference  to  the  last  mentioned  despatch  that  before  considering  intro- 
duction of  legislation  desired  by  the  Government  of  British  Columbia  he  would  be 
glad  to  have  a  report  from  Your  Excellency's  Ministers  showing  exactly  the  grounds 


t>»(«i^^'««ik^f(*l4«l«tatf<«te.^^^(0ta«^^ 


-  i'fc«-.*V^B6l»'#*fi;-^Vi^tSH<:>!i  ''iili-j.KH.^''.-y  ■/-•^■^-■•'■-    :r^iv 


^    -       ,-..  ■    ■^-.o^ifi."  ■«- •■«.i— ■' i..^---t.M*-yma.«.»a 


702 


BRITISH  COLUMBIA 


upon  which  it  was  considered  by  Your  Excellency's  Government  that  legislation  if 
necessary. 

The  undersigned  has,  since  the  matter  was  called  to  his  attention,  given  it  very 
careful  corsideration,  but  he  is  unable  to  state  any  grounds  upon  which  in  his 
opinion  it  is  necessary  or  advisable  that  effect  should  be  given  to  the  proposed  biU 
by  the  Parliament  of  the  United  Kingdom.  If,  as  the  Attorney  General  of  British 
Columbia  suggests,  it  be  doubtful  whether  the  term  of  the  legislature  of  British 
Columbia  which  was  recently  dissolved  expired  on  14th  March,  1916,  or  at  a  later 
date,  and  if  by  reason  of  that  doubt  the  validity  of  the  statutes  enacted  by  that  legis- 
lature after  14th  March,  11)16,  be  questionable,  the  undersigned  apprehends  that  these 
questions  may  be  quieted  by  local  authority,  and  that  the  doubtful  legislation  may 
be  thereby  confirmed  in  so  far  a«  it  is  within  the  classes  of  subjects  assigned  to  tha 
provincial  legislatures. 

It  is  represented  that  questions  have  arisen  as  to  the  power  of  the  legislature  to 
enact  the  Military  Forces  Voting  Act.  and  as  to  the  capacity  of  <,ae  Province  to 
become  a  leasee  of  the  offices  in  London  where  the  provincial  business  is  transacted, 
but  the  undersigned  conceives  that  amtndment  of  the  British  North  America  Acts  in 
order  to  remove  such  doubts  is  not  unlikely  to  give  rise  to  other  doubts  and  implica- 
tions and  to  produce  inconveniences  of  a  more  serious  and  far-reaching  character 
than  those  incident  to  the  situation  in  hand.  It  has  been  affirmed  by  the  highest 
judicial  authority  I'-.-^t  under  the  organic  instrument  of  Canada  the  powers  distributed 
between  the  Drminion  on  the  one  hand  and  the  provinces  on  the  other  cover  the  whole 
area  of  self-government  within  the  limiis  of  Canadf.  and  that  it  would  be  eubrereiTC 
to  the  entire  scheme  and  policy  of  the  Act  to  assume  that  any  point  of  internal  self- 
government  is  withheld  from  Canada.  Moreover  the  final  tribunal  has  also  recently 
recognized  and  confirmed  the  exercise  of  provincial  status  and  capacity  beyond  th» 
territorial  limits  of  the  provinces;  and  therefore  in  the  humble  opinion  of  the  under- 
signed the  iiritish  North  America  Acts  as  ultimately  interpreted  are  not  deficient  in 
any  particular  requisite,  either  for  the  recognition  of  a  measure  of  extra-territ  '-^l 
capacity   in  the  provinces  as  thereunder  constituted,  or  to  enable  the  provin  > 

regulate  matters  aijpurtenant  to  their  self-government. 

The  British  North  America  Act,  1807,  under  which  the  four  original  provincea 
were  united,  and  the  Terms  of  Union  subsequently  arranged  with  the  other  provinces, 
which  joined  the  Union,  are  founded  upon  deliberation  and  agreement,  and  they  are 
ihe  constitutional  instruments  upon  which  the  provinces  in  common  and  the  Dominion 
dep°nd.  Necessarily  questions  must  from  time  to  time  arise  as  to  the  validity  of 
legidative  Acts  under  a  system  in  which  legislative  authority  is  distributed,  but 
these  doubts  fall  to  be  resolved  by  the  judicial  tribunals;  and  it  is  in  a  degree  incom- 
patiMe  with  local  autonomy,  and  the  limits  of  legislative  powers  intended  to  be 
established  by  the  British  North  America  Act,  1867,  that  measures  local  in  their 
character,  or  affecting  the  internal  government  of  a  province,  should  be  the  subject 
of  confirmatory  legislation  by  the  Imperial  Parliament,  which  has  already  provided 
comprehensively  for  the  exercise  of  adequate  local  powers,  or  that  provincial  legisla- 
tion should  be  confirmed  merely  upon  the  footing  that  it  may  transgress  the  prescribed 
limits.  Amendments  of  the  British  North  America  Acts  affecting  legislative  powers 
may  not  improbably  give  rise  to  inferences  as  to  the  interpretation  and  exigent  of  the 
powers  previously  granted;  they  may  suggest,  and  would  ordinarily  imply  that  the 
provisions  evidenced  by  the  amendment  were  in  their  effect  theretofore  lacking;  and 
it  would  be  unjust  that  one  of  the  provinces  should  be  at  disadvantage  in  the  inter- 
pretation of  i':s  powers  by  reason  of  an  amendment  brought  about  at  the  instance  of 
another  province  to  sanction  a  power  which  upon  the  assumption  of  the  amendment 
the  provinces  did  not  possess. 

For  these  reasons  the  undersigned  considers  it  inexpedient  that  the  situation 
described  by  the  Attorney  General  of  British  Columbia  should  be  made  the  founda- 
tion of  the  enactments  which  are  proposed  on  behalf  of  the  province;  and  he  recom- 
mends that  a  i.'opy  of  this  report,  if  approved,  be  transmitted  for  the  information  of 
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the  Secretary  of  State  for  the  Colonies,  and  of  the  Lieutenant-Governor  of  British 
Columbia;  and  moreover  that  the  Secretary  of  iState  for  the  Colonies  be  informed 
by  telegraph  in  reply  to  his  despatch  of  27th  February  last  that  Your  Excellency's 
Government  do  not  consider  the  proiX)sed  legislation  necessary  or  advisable. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 

Minister    of    Justice. 


Department  or  Justice,  Ottawa,  19th  July,  1917. 

Dear  Sir. — Referring  to  your  letter  of  19th  ultimo,  I  am  disposed  to  think  that  it 
cannot  possibly  be  held  that  the  existing  legislature  of  British  Columbia  has  no  power 
to  legislate  by  reason  of  the  questions  to  which  you  allude  affecting  ihe  authority 
of  the  preceding  legislature  to  extend  its  time  or  to  enact  the  legislation  which  it  did 
enact  during  the  period  of  extension.  The  letter  of  your  Provincial  Attorney  General 
to  the  Secretary  of  State,  of  6th  January,  1917,  submitting  copy  of  the  Bill  proposed 
by  British  Columbia  for  enactment  by  the  Parliament  of  the  United  Kingdom,  did  not 
express  a  doubt  as  to  the  powers  of  the  present  legislature,  and  therefore  T  did  not 
realize  that  any  such  question  was  apprehended,  but  I  confess  upon  considering  the 
matter  that  I  feel  quite  satisfied  that  however  the  question  may  turn  as  to  individual 
seats,  the  authority  of  the  legislature  as  a  body  does  not  admit  of  a  doubtful  question. 

Moreover  I  would  th'ink  even  if  the  present  legislature  be  constituted  in  a  manner 
to  render  its  legislative  proceedings  incompetent,  the  remedy  sho'Ud  be  sought  by 
means  of  a  regular  election,  rather  than  in  Imperial  legislation  concerning  provincial 
matters;  and  more  specially  so,  seeing  that  the  proposal  for  a  validating  enactment 
involves  nothing  less  than  the  constitution  of  m  assembly  for  British  Columbia  by 
Imperial  Act  rather  than  in  the  constitutional  manner.. 


Yours  very  truly. 


CHAS.  J.  DOHERTY, 

Minister   of   Justice. 


The  Honourable  H.  C.  Brewster,  Premier, 
Victoria,  B.C. 


6  OEORGE  V,  1916 

(Approved  21  June,  1917) 


19th  June,  1917. 


To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
British  Columbia  for  1916,  received  by  the  Secretary  of  State  for  Canada  on  the  22nd 
June  last,  and  he  is  of  opinion  that  these  Statutes  may  be  left  to  such  operation  as 
they  may  have. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Govern- 
ment. ;.   [i  -;.;,'t-r' 

,  .        Humbly  submitted, 

[Jy  ■'  ::-:■..(,.;     .  CHAS.  J.  DOHERTY, 

•    „  ■  Minister   of   Justice. 
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7-8  GEOKGE  V,  1917 

( Approved  SO  May,  1918) 
.,  Ottawa,  21st  May,  1918. 

To  His  Excellency  the  Governor  General  in  Council: 

Tli'e  undersigned  has  had  under  consideration  the  statutes  of  the  legislature  of 
British  Columbia  passed  in  the  year  lOlT.  T  and  8  Geo.  V,  and  he  is  of  opinion  that 
these  statutes  may  be  left  to  such  operation  as  they  may  have  with  the  exception  of 
chapter  67,  entitled  "An  Act  to  validate  certain  sales  of  land  for  arrears  of  taxes '  smd 
c'i.apter  71,  entitled  "An  Act  to  amend  the  Vancouver  Island  Settlers'  iOghts  Act 
1904"  which  are  reserved  for  separate  reixirts.  _ 

As  to  chapter  76  entitled,  "An  Act  to  amend  the  Vancouver  Corporation  Act, 
1900"  the  undersigned  has  had  under  consideration  a  complaint  submitted  tu  the 
Prime  Minister  by  Messrs.  Geo.  D.  Atkin  &  Co.,  of  London,  enclosing  a  copy  of  a 
circular  letter  of  l4th  July  last  addressed  by  the  Secretary  of  British  Columbia  Electric 
Eailway  Company  Ltd.  on  behalf  of  the  directors  to  the  shave-holders  of  the  com- 
pany, explaining  to  the  share-holders  that  by  virtue  of  tlie  legislation  in  question  the 
City  of  Vancouver  will  be  permitted  to  compete  in  the  supply  of  electric  light  ai>d 
power  after  1st  .Tune  1919.  It  would  appear  that  the  city  had  applied  to  the  legislature 
in  1900  for  reconsideration  of  its  act  of  incorjioration  with  a  view  tc  obtain  among 
other  objects,  the  repeal  of  a  provision  prohibiting  competition  with  the  company  ex^^ept 
upon  condition  of  wil'ing.  ess  to  treat  for  tlie  acquisition  of  the  company's  franchise. 
This  application  was  opposed  on  behalf  of  the  company  and  in  the  result  a  com- 
promise was  rei;ched,  satisfactory  at  the  time  to  both  parties,  whereby  legislation  was 
enacted  which  contains  certain  limitations  r.gainst  competition.  These  limitations 
have  now  been  withdrawn  by  the  legish^tion  in  questiim,  and  it  is  upon  that  account 
that  Messrs.  Atkin  &  Co.,  protest  against  the  legislation  as  aifecting  investors. 

Upon  consideration  of  the  correspondence  submitted,  the  undersigned  concludes 
that  the  rigb'.s  of  the  company,  depending  merely  upon  antecedent  legislation,  were 
such  as  the  legislature  might  change  in  the  execution  of  its  constitutional  powers, 
and  that  Your  Excellency  in  Council  is  not  required  to  justify  or  to  become  respon- 
sible for  the  policy  of  ^hc  legislation  in  declining  to  exercise  the  power  of  disallowance 
upon  the  grounds  suggested. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted ♦o  tlie  Lieutenant  Governor  of  British  Columbia  for  the  information  of  h'is 

Government. 

<-:i  Humbly  submitted, 

ClIAS  J.  DOHEKTY, 

V    '         ;'^    '  Minisfer   of    Justice. 


■   '  (Approved  80  Man,  191S)    -  ^yo  ■    '   ;  >  ' '       ■V"^'^^ 

K       v>  .u, .,.,.;    .s     ■•       ■  ■-.   ^     v>:  •^v.r   -,;  :.c*..  ^:,,        Ottawa,  2l8t,  May,  1918.  _   ,^ 

To  Hvi  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  a  statute  of  the  Legislature  of 
British  Columbia,  Chapter  71  of  7  and  8  George  V  (1917),  assented  on  19tli  May, 
1917,  and  received  by  the  Secretary  of  State  for  Canada  on  31st  May,  intituled:  "An 
Act  to  amend  the  Vancouver  Island  Settlers'  Kiglits  Act,  1901."  '^  ids  is  a  very  short 
Act,  consisting  of  two  sections,  which  are  here  reproduced  as  follows:— 

1.  This  Act  may  be  cited  as  the  "Vancouver  Island  Settlers'  Rights  Act, 
1904,  Amendment  Act,  1917." 
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2.  Section  3  of  the  "Vancouver  Island  Settlers'  Rights  Act,  1904,"  being 

Chapter  54  of  the  Statutes  of  1904,  is  hereby  amended  by  striking  out  the  words 

, ,  "within  twelve  months  from  the  coming  into  force  of  this  Act,"  in  the  second 

f.        and  third  lines  of  said  section,  and  inserting  in  lieu  thereof  the  words  "on  or 

before  the  first  day  of  September,  1917." 

It  will  be  observed  that  this  amendment,  upon  the  face  of  it,  merely  extendi  to 
the  first  day  of  September,  1917.  a  time  Avhich  had  been  limited  by  the  Vancouver 
Island  Settlers'  Rights  Act,  1904,  and  by  reference  to  the  latter  Act  it  will  be  perceived 
that  the  time  so  limited  had  expired  on  10th  February,  1905.  But  involved  in  this 
very  simple  legislative  expedient  is  an  invasion  of  valuable  proprietary  rights  which 
has  occasioned  an  application  fcr  disallowance  basedupon  irresistible  grounds. 

'The  Act  of  1904  recites  an  intention  to  make  provision  for  persons  who  had 
settled  upon  lands  within  the  belt  reserved  for  railway  purposes  on  Vancouver  Island 
by  Order  in  Council  of  30th  June,  1873,  for  the  purpose  of  implementing  Section  11 
of  the  Terms  of  Union  upon  which  British  Columbia  entered  the  Confederation,  and 
that  the  said  settlers  are  entitled  to  peaceable  and  absolute  possession  of  the  land 
occupied  by  them  anc  title  tiiereto  in  fee  simple  in  accordance  with  tho  statutes  of 
British  Cohimbia  at  the  time  existing  governing  the  disposal  of  public  lands;  and  it 
proceeds  to"  enact  that  upon  application  on  behalf  on  any  settler  to  the  Lieutenant 
Governor  in  Council  within  twelve  months  from  the  coming  into  force  of  the  Act, 
which  was  assented  tj  on  10th  February,  1904,  showing  that  the  settler  had  occupied 
or  improved  land  within  the  Railway  Belt  prior  to  the  enactment  of  the  Settlement 
Act  of  ISfiS,  Cap.  14  of  47  Vic,  with  the  bona  fide  intention  of  living  on  the  said  land, 
accompanied  by  reasonable  proof,  a  grant  of  the  fee  simple  in  such  land  should  be 
issued  to  him  or  his  legal  representative,  free  of  charge,  and  in  accordance  with  tho 
in-ovisions  of  the  Land  Act  in  force  at  the  time  when  said  land  was  first  occupied  or 
improved  by  the  settler;  and  moreover  that  tho  right-s  granted  to  the  s'.'ttlers  under 
the  said  Act  should  be  asserted  by  and  defended  at  the  expense  of  the  Crown. 

Avolication  for  the  disallowance  of  the  Act  of  1904  was  made  to  his  Excellency 
the  Governor  General  in  Council  upon  petition  of  the  Esquimalt  and  Nanaimo 
Railway  Company  setting  forth,  as  the  fact  was,  that  the  lands  within  the  Railway 
Belt  were  granted  to  the  DoTninion  Government  for  the  purposes  of  constructing  and 
to  aid  in  the  construction  of  a  railway  betwcon  Esquimalt  and  Nanaimo;  that  the 
L'ominion  had  contracted  by  statutory  authority  for  the  construction  of  the  railway 
upon  terms  that  these  lands  in  so  far  as  they  might  be  vested  in  Her  late  ilajesty, 
or  held  by  her  Majesty  for  the  purposes  of  constructing  or  to  aid  in  the  construction 
of  the  railway,  should  be  coixveyed  to  the  contractors  upon  completion  of  the  work 
to  the  satisfaction  of  the  Governor  in  Council;  that  it  was  moreover  agreed  by  the 
contract  that  the  land  was  to  be  granted  to  the  company  subject  to  the  stipulation, 
proviso  or  exception,  inter  alia,  that  every  bona  fide  squatter  who  had  previously 
occupied  or  improved  any  of  the  said  lands  for  a  period  of  one  year  prior  to  tho  Ist 
day  of  January,  1883,  should  be  entitled  to  a  grant  of  the  freehold  of  the  surface  rights 
of  the  said  squatted  land  to  the  extent  of  160  acres  at  the  rate  of  $1.00  per  acre;  that 
the  Esquimalt  and  Nanaimo  Railway  completed  the  work  to  the  satisfaction  of  the 
Governor  in  Council  and  received  from  the  Dominion  a  grant  of  the  lands,  subject 
to  the  statutory  terms  and  provisions.  Upon  the=e  and  other  allegations  which  will 
appear  upon  reference  to  the  papers  herewith  tu.  Esquimalt  and  Nanaimo  Railway 
Company  submitted  that  the  Act  should  bo  di8r">)'ved  as  effecting  an  unjust  confisca- 
tion of  the  company's  rights  in  the  property.  SS' ^  question  was  suggested  as  to  tho 
rights  which  by  legislation  of  1883  tho  squatters  were  recoguized  to  possess,  and  by 
■which  the  title  of  the  company  was  affected,  but  it  appeared  that  the  squatters  were 
not  satisfied  with  the  provision  made  for  them,  and  that  they  had  agitated  claims 
which  had  been  the  subject  of  investigation,  with  tho  refult  that  they  were  found 
entitled  to  further  consideration  by  the  provincial  authorities.  These  facta  were  set 
up  by  the  Government  of  British  Columbia  in  reply  to  the  petition  presented  by  the 
M391— 4«  ' 
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company,  and  the  Government  endeavoured  to  justify  the  legislation  by  tlie  submission 
of  an  argument  intended  to  show  that  certain  settlers  who  had,  previously  to  the 
Settlement  Act  of  1883,  recorded  tracts  of  unoccupied,  unsurveyed  and  unreserved 
Crown  lands  had  acquired  a  right  by  the  legislation  then  in  force  to  obtain  title  to  the 
lands  so  recorded;  that  this  right  continued  irrespective  of  the  provisions  of  the 
Settlement  Act,  or  was  not  affected  by  those  provisions,  and  that  the  legislature  did 
not  thereby  convey  to  the  Dominion  any  lands  within  the  Eailway  Belt  to  which  the 
settlers  had  lawful  claim;  it  was  sugg&sted  that  the  alleged  right  of  these  settlers, 
although,  in  the  absence  of  further  legislation,  incapable  of  vindication  at  their  own 
suit,  could  be  asserted  by  action  brought  either  by  the  Attorney  General  on  behalf 
of  the  province,  or  by  the  settlers  themselves  with  the  aid  of  a  provincial  legislative 
grant,  and  it  was  the  latter  course  as  stated  by  the  provincial  reply  which  commended 
itself  to  the  advisers  of  the  Lieutenant  Governor. 

It  may  be  observed  here,  without  inquiring  further  into  the  merit  of  this  argu- 
ment, that,  whatever  weight  the  argument  may  possess  as  to  settlers  of  the  descrip- 
tion to  which  it  applies,  the  settlers  who  <\re  benefited  by  the  Act  of  1904  are  defined 
to  mean  those  persons  "  who  prior  to  the  passing  of  the  said  Act  (Chapter  14  of  47 
Vic.)  occupied  or  improved  lands  situated  within  the  said  Railway  Belt  with  the 
bona  fide  intention  of  living  thereon,"  and  that  settlers  of  this  description  are  not 
distinguishable  from  those  who  are  otherwise  named  squatters. 

By  the  report  of  the  Minister  of  Justice  upon  the  application  for  the  disallowance 
of  the  legislation  of  1904,  approved  by  His  Excellency  in  Council  on  June  21  of  that 
j-eor,  the  Minister  stated  that  it  was  unnecessary  to  enter  minutely  into  th'e  history 
of  the  Railway  Belt;  that  it  was  sufficent  to  state  that  it  was  set  apart  in  pursuance  of 
the  Terms  of  Union  with  British  Columbia  to  be  appropriated  in  furtherance  of  the 
construction  of  the  proposed  railway  to  connect  British  Columbia  with  the  Eastern  Pro- 
vinces; that  by  the  Settlement  Act  of  1883  the  Railway  Belt  was  granted  to  the 
Dominion  Government  for  the  purpose  of  constructing  and  to  aid  in  the  construction 
of  the  Esquimau  and  Nanaimo  Railway;  that  the  Dominion  in  tuni  had  granted 
the  property  to  the  company,  and  that  under  these  circumstances  if  the  Act  would 
have  the  effect  apprehended  by  the  railway  company  of  divesting  the  company  of  its 
title  granted  by  tlie  Government  of  Canada,  in  respect  of  any  of  the  lands  in  the 
Belt,  the  Minister  would  feel  it  to  be  his  duty  to  recommend  disallowance  in  order 
to  prevent  the  consummation  of  such  an  injustice.  The  Minister  considered,  however, 
that  the  Act  could  not  have  this  effect  for  masons  which  he  stated;  but  unfortunately 
it  transpired  ultimately  by  the  judgment  of  the  Judicial  Committee  of  the  Privy 
Council  in  the  case  of  McGregor  vs.  Esquimalt  and  Nanaimo  Railway  Company, 
1907,  Appeal  Cases,  462,  that  the  provincial  grants  authorized  by  the  statute  did 
operate  to  convey  the  fee  simple,  notwithstanding  the  previous  transfers  or  convey- 
ances as  between  the  Governments  and  as  between  the  Dominion  and  the  respondent 
company.  In  the  meantime  the  Esquimalt  and  Nanaimo  Railwpy  Company,  which  had 
boon  constructed  and  was  bing  worked  under  provincial  powers,  was  by  Dominion 
statute  of  ]i)05  declared  to  ])r-  a  work  for  tli'c  general  advantage  of  Cmada,  and  the 
provincial  powers  of  legislation  with  regard  to  the  company  were  thereby  transferred, 
but  this  circumstance  was,  upon  ordinary  principles,  lield  not  to  affect  the  considera- 
tion of  rights  in  the  pending  case.  Subsequently,  in  view  of  the  result  of  the  litiga- 
tion the  company  succeeded  in  obtaining  from  the  Government  of  British  Columbia 
an  agreement  of  indemnity  or  for  compensation  in  respect  of  the  lands  of  which  the 
company  had  been  thus  deprived,  and  this  arrangement  is  evidenced  by  provincial 
statute.  Chapter  17  of  1010,  which  does  not,  hov;ever,  extend  to  provide  any  com- 
pensation for  the  loss  to  which  the  company  is  subjected  by  the  operation  of  the 
present  statute. 

The  Esquimalt  and  Nanaimo  Railway  Company,  the  Canadian  Collieries 
(Dunsniuir),  Limited,  and  the  National  Trust  Company,  Limited,  have  now  suD- 
niitted  n  joint  petition  for  disallowance  of  the  statute.  Chapter  71  of  1917,  copy  of 
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the  petition  submitted  lierewith,  and  those  companies  represent  that  the  legislation 
constitutes  an  undue  interference  with  the  policy  of  the  Dominion  in  respect  of  the 
disposition  whereby  in  the  general  public  interest  the  Railway  Bell  was  made  avail- 
able to  the  Esquimau  and  Nanaimo  Eailway  Company  in  consideration  of  the 
building  of  the  railway,  abrogating  pro  tanto  the  agreement  between  the  Dominion 
been  constructed  and  was  being  worked  under  provincial  powers,  was  by  Dominion 
to  the  railway  company  in  pursuance  of  the  general  arrangement,  and  moreover 
divesting  the  railway  company  and  the  Canadian  Collieries,  claiming  under  the 
company,  as  well  as  the  bondholders  represented  by  the  Trust  Company  of  a  very 
valuable  portion  of  their  assets  or  security;  the  lands  in  question  being  coal-hearing 
lands  of  great  value,  either  as  ascertained  or  in  prospect. 

Upon  reference  of  the  petition  for  the  consideration  of  the  local  government, 
the  Attorney  General  of  the  Province  submitted  in  reply  a  memorandum,  copy  here- 
with, in  which  he  urges  that  the  amending  Act  involves  no  principle  not  sanctioned 
by  the  Act  of  1901-,  and  that,  since  the  latter  Act  was  permitted  to  remain  in  opera- 
tion, Your  Excellency's  Government  for  the  sake  of  consistency  should  reject  the 
petitioner's  claim.  The  Attorney  General,  however,  relies  principally  upon  the  fact, 
which  the  petitioners  indeed  may  admit  without  affecting  their  case,  that  the  settlers 
had  claims  which  were  entitled  to  be  considered,  and  that  this  fact  was  recognized 
not  only  locally  but  by  the  Grovcrnment  of  the  Dominion,  which  issued  a  commis- 
sion in  1897  to  inquire  into  the  matter.  The  commissioners'  report  is  quoted,  finding 
tuat  although  the  settlers,  speaking  generally,  had  no  legal  claim  to  the  coal  and 
other  minerals  under  their  lands,  th^y  had  a  just  claim  for  redrees  at  the  hands  of  the 
Province,  which  it  was  the  duty  of  the  Province  to  accommodate.  Upon  these  findings 
the  Attorney  General  contends,  remarkably  enough",  that  the  legislation  is  in  keeping 
with  the  policy  of  the  Dominion,  because  the  Dominion  caused  the  claims  of  the 
settlers  to  be  investigated,  and  in  execution  of  the  duty  and  obligations  of  the 
Province,  because  it  was  found  that  the  Province  should  compensate  the  settlers. 
He  urges  moreover  that  the  Act  is  intra  vires  of  the  Province,  which  is  not  denied, 
and  that  disallowance  would  involve  a  seriou?  interference  with  provincial  rights. 

The  petitioners  having  expressed  a  desire  that  counsel  should  be  heard  on  their 
behalf,  an  appointment  was  made,  in  exception  to  the  ordinary  procedure  for  considera- 
tion of  applications  for  disallowance,  and  the  Attorney  General  was  notified  as  well 
as  the  petitioners.  The  argument  was  heard  before  the  Prime  Minister,  the  under- 
signed and  the  Minister  of  Public  Works,  eoiinsel  representing  the  three  petitioning 
companies,  and  also,  in  opposition,  the  '  anby  Consolidated  Mining,  Smelting 
and  Power  Company,  Limited,  which  is  umkMvtood  to  claim  under  grants  issued 
by  the  Province  pursuant  to  the  authority  of  the  Act  under  consideration.  The 
Attorney  General  of  British  Columbia  was  not  repre^.  nted,  but  presumably  the 
Granby  Company  was  notified  by  the  Attorney  General,  and  repress  tited  views 
with  which  he  was  in  accord.  At  the  hearing  the  mattn-  was  vei;,  fully  dis- 
cussed, and  the  principal  argument  presented  in  support  of  the  legislation  on  behalf 
of  the  Granby  Company,  which  was  the  only  interest  appearing  to  uphold  th.  legis- 
lation, was  that  the  settlers'  claims  had  been  of  long  standing,  an(.  lating  in  their 
origin  the  legislation  under  which  the  title  passed  from  the  Province  lo  the  Dominion, 
and  from  the  Dominion  to  the  Eaquimnlt  and  Nanaimo  Railway  Company;  that  the 
quieting  of  these  claims  was  eminently  a  proper  matter  for  disposition  by  the  local 
legislature,  and  that  Your  Excellency's  Government  ought  not  to  review  tlio  conclu- 
sions reached  and  provincially  sanctioned  for  the  settlement  of  these  claims. 

On  the  other  hand  it  was  urged,  and  in  fnct  it  was  not  denied,  that  the  company 
had  received  its  land  grant  in  pursuance  of  the  agreement  of  the  Government  of 
Canada  founded  upon  legislation  sanctioned  by  the  Dominion,  and  the  Province, 
which  defined  precisely  the  measure  of  the  settlers'  claims;  that  large  pecuniary  inter- 
ests were  involved,  and  that  the  companies  were  not  in  any  wise  responsible  for  the 
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settlers'  claims,  or  ftflfeetod  by  them,  otherwise  than  in  so  far  as  the  Act  in  question,  or 
the  exercise  of  the  powers  conferred  by  the  Act,  might  operate  to  transfer  the  title 
or  diminish  the  area  of  the  company's  coal-bearing  lands. 

It  will  be  observed  that  although  after  the  effect  of  the  statute  of  1904  had  been 
judicially  declared  an  agreement  was  reached  between  the  railway  company  and  the 
Province  as  evidenced  by  the  statute  of  19ir,  to  afford  the  company  a  measure  of 
compensation  for  tiie  loss  which  it  had  suffered  through  the  operation  of  the  Act,  no 
provision  is  now  made  or  suggested  to  compensate  for  the  loss  which  the  petitioners 
suffer  by  reason  of  the  further  grants  issued  under  the  authority  of  the  present  legis- 
lation, and  indeed  it  is  urged  on  their  behalf  that  it  is  impossible  in  the  present  state 
of  development  of  the  property  to  realize  the  loss  to  which  they  are  subjected  by  reason 
of  the  granting  of  their  lands  and  mineral  rights  by  the  Province  under  the  auth- 
ority of  the  statute. 

In  tliese  circumstances  the  question  which  presents  itself  for  Your  Excellency's 
consideration  is  whether  it  is  compatible  with  a  proper  fulfilment  of  the  duty  charged 
upon  Your  Excellency  in  relation  to  the  power  of  disallowance  that  the  Act  now  in 
question  should  be  permitted  to  remain  in  operation. 

It  will  be  perceived  by  review  of  the  reports  of  the  Ministers  of  Justice  from  the 
Union  to  the  present  time,  that  there  has  been  great  reluctance  to  interfere  with 
provincial  legislation,  and  that  notwithstanding  a  considerable  number  of  cases  in 
which  disallowance  was  sought  upon  established  grounds,  perhaps  not  more  than  a 
single  statute  has  been  actually  disallowed  by  reason  merely  of  the  injustice  of  its 
provisions.  Cases  are  not  lacking,  however,  in  which  disallowance  has  been  avoided 
by  reason  of  amendments  undertaken  by  the  local  authorities,  upon  the  suggestion 
of  the  Ministers  of  Justice,  to  remedy  the  complaints  against  the  original  Acts;  and 
certainly  the  constitutional  propriety  and  duty  of  reviewing  provincial  legislation 
upon  its  merits  when  it  is  the  subject  of  serious  complaint  has  been  maintained  by 
every  succeeding  Minister  of  Justice  from  the  time  of  the  Union,  save  only  the 
immediate  predecessor  of  the  undersigned,  who  suggested  in  effect  that  the  power 
had  become  obselete.  In  the  opinion  of  the  undersigned  the  power  is  unquestionable 
and  remains  in  full  vigour.  Indeed  the  very  careful  consideration  which  the  Min- 
isters have  been  accustomed  to  give  to  applications  presented  from  time  to  time 
for  disallowance  depending  upon  reasons  of  inequality  or  hardship  is  inconsistent 
with  any  other  view.  But  although  the  Governor  in  Council  exercises  constitu- 
tionally a  power  of  review  and  control,  he  is  certainly  not  responsible  for  the  policy, 
wisdom  or  expediency  of  provincial  legislation,  and  therefore  he  should  not  dis- 
allow merely  because  an  Act  is  in  his  judgment  ill-advised,  untimely  or  defective;  or 
because  it<^  project  lacks  either  in  principle  of  detail  that  degree  of  equity  and  con- 
sideration of  the  existing  situation  which  in  the  opinion  of  the  Governor  in  Council 
should  have  commended  itself  to  the  legislature.  Indeed  it  must  be  realized  ir  the 
exercise  of  the  power  of  disallowance  that  legislative  judjgment  upon  provincial 
matters  is  committed  to  the  legislatures  and  not  to  Your  Excellency  in  Council,  and 
that  the  former  therefore  have  a  reasonable  mid  just  degree  of  freedom  to  work  out 
their  measures  of  legislation  in  the  manner  vliich  the  legislatures  deem  requisite  or 
advisable  or  best  adapted  reasonably  to  provide  for  the  situation  in  hand.  On  the 
other  side  it  cannot  be  denied  that  there  are  principles  governing  the  exercise  of 
legislative  power,  other  than  th'e  mere  respect  and  deference  due  to  the  expression  of 
the  will  of  the  local  constituent  assembly,  which  must  be  considered  in  the  exercise 
of  the  prerogative  of  disallowance.  It  may  be  difficult,  and  it  is  not  now  necessary 
to  define  these  principles  for  purposes  of  general  application;  certainly  although 
legislative  interference  with  vested  rights  or  the  obligation  of  contracts,  except  for 
public  purposes,  and  upon  due  indemnity,  are  processes  of  legislation  which  do  not 
appear  just  or  desirable,  nevertheless,  it  would,  in  the  opinion  of  the  undersigned,  be 
formulating  to  broad  a  rule  to  affirm  that  local  legislation  affected  by  these  qualities 
should  in  all  cases  be  displaced  by  means  of  the  prerogative. 
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The  present  case  is,  however,  of  very  exceptional  character,  and  it  must  fall 
within  any  just  limitation  of  the  rule.  There  can  be  no  doubt  about  the  intention 
of  the  enactment  having  regard  to  the  sequence  and  history  of  the  legislation.  A 
large  area  of  valuable  land  was  transferred  by  the  Province  to  the  Dominion  destined 
and  appropriated  by  statutory  arrangement  and  sanction  as  between  the  two  Govern- 
ments for  the  benefit  of  the  Esquimalt  and  Nanaimo  Railway  Company,  which 
undertook  the  burden  of  constructing  and  operating  the  railway.  These  lands  were 
in  turn  transferred  by  the  Dominion  to  the  company  upon  the  terms  of  its  contract 
The  stipulations  as  to  title  were  precise  and  definite,  and  the  situation,  claims  or 
rights  of  settlers  and  squatters  were  particularly  considered  and  provided  for.  The 
settlers  were  accorded  the  right  to  obtain  grants  of  160  acres  for  a  period  of  four  years 
upon  payment  of  $1.00  per  acre  and  squatters  who  had  been  on  the  land  for  the 
purpose  of  improving  it  for  at  least  one  year  were  entitled  to  receive  the  surface  rights 
only  of  160  acres  each  upon  payment  of  the  like  price.  Subject  to  these  conditions 
the  lands  passed  to  the  company,  and  the  company  is  certainly  justified  to  look  not 
only  to  the  Province  but  also  to  the  Dominion,  with  whom  it  contracted  and  from 
whom  it  received  its  grant,  to  see  that  its  title  is  not  impaired  by  legislative  revision 
of  the  terms  after  performance  of  the  contract  by  which  the  lands  were  earned.  The 
identic  legislation  on  the  part  of  the  Province  and  of  the  Dominion  of  1883  evidences 
a  matter  of  Dominion  as  well  as  of  local  policy  which  has  its  foundation  in  the  terms 
upon  which  British  Columbia  entered  the  Union,  by  which,  in  consideration  of  the 
construction,  equipment  and  undertaking  to  operate  and  maintain  the  railway, 
the  company  received  the  statutory  subsidies,  including  the  lands  in  question, 
subject  to  the  special  accomodation  of  the  claims  of  settlers  and  squatters,  for 
which  provision  was  expressly  made;  and  the  process  by  which,  notwithstanding 
these  solemn  assurances,  a  valuable  portion  of  the  property  which  it  was  thus  intended 
that  the  company  should  receive,  and  which  the  company  did  receive,  is  taken  away 
by  the  exercise  of  the  legislative  authority  of  one  of  the  parties  to  the  tripartite  agree- 
ment, cannot  adequately  be  characterized  in  terms  which  do  not  describe  an  unjustfi- 
able  use  of  that  authority,  in  conflict  with  statutory  contractual  arrangements  to 
which  the  Government  of  Canada  as  well  as  the  Province  was  a  party.  The  Railway 
Company,  the  Collieries  Company,  as  assignee  of  some  of  these  lands,  and  the  bond- 
holders who  have  loaned  their  money  to  assist  in  the  operation  of  the  mines  upon 
security  of  a  statutory  title,  the  most  conclusive  which  the  law  knows,  submit  their 
case  for  the  consideration  of  Your  Excellency  in  Council;  they  invoke  the  powers 
conferred  by  the  Constitutional  Act;  and  the  undersigned,  in  agreement  with  his 
predecessor  of  1904,  considers  that  both  the  proper  execution  of  those  powers,  and  the 
obligation  of  honour  and  good  faith  in  the  administration  of  the  transaction  on  the 
part  of  Your  Excellency  in  Council,  require  that  the  Province  should  not  be  permitted 
substantially  to  diminish  the  consideration  of  the  contract. 

Upon  the  submission  of  the  Attorney  General  that  disallowance  would  involve 
a  serious  interference  with  provincial  rights,  tlie  undersigned  observes  that  provincial 
rights  are  conferred  and  limited  by  the  British  North  America  Acts,  and  while  the 
Provinces  have  the  right  to  legislate  upon  the  subjects  committed  to  their  legislative 
authority,  ihe  power  to  disallow  any  such  legislation  is  conferred  by  the  same  consti- 
tutional instrument  upon  the  Governor  General  in  Council,  and  incident  to  the  power 
is  the  duty  to  execute  it  in  proper  cases.  This  power  and  the  corresponding  duty, 
are  conferred  for  the  benefi*  of  the  Provinces  as  well  as  for  that  of  the  Dominion  at 
large.  The  system  sanctioned  by  the  Aijt  of  1867,  as  interpreted  by  the  liighest 
judicial  authority,  "  provides  for  the  federated  provinces  a  carefully  balanced  consti- 
tution, under  which  no  one  of  the  parts  can  pass  laws  for  itself,  except  under  the 
control  of  the  whole  acting  through  the  Governor  General.''  The  nu're  execution  of 
the  power  of  disallowance  does  not  therefore  conflict  with  provincial  rights,  although 
doubtless  the  resoonsibility  for  the  exercise  of  the  power  whir'h  rests  with  Yout 
Excellency  in  Council  ought  to  be  so  regulated  as  not  to  be  made  effective  except  in 
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those  cases  in  which,  as  in  the  present  case,  the  propriety  of  exercising  the  power  is 
demonstrated. 

The  undersigned  recommends  therefore  that  the  said  statute  Chapter  71  of 
1917,  intituled,  "An  Act  to  amend  the  Vancouver  Settlers'  Eights  Act,  1904,"  be 
disallowed,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant 
Governor  of  British  Columbia,  for  the  information  of  his  Government,  also  that 
copies  be  transmitted  to  the  petitioners,  the  Esquimalt  and  Nanaimo  Kailway 
Company,  Canadian  Collieries,  Limited,  and  the  National  Trust  Company,  Limited. 

Humbly  submitted, 
,.     r    *     V  ;,  CHAS.  J.  DOHEKTY, 

Minister  of  Justice.   . 

Chapter  71  of  1917  vias  accordingly  disallowed  SO  May,  1918. 
Mkmouandum  with  Reference  to  the  Petition  of  the  Esquimalt  and  Nanaimo  Jail- 
way  Company,  Canadian  Collieries  (Dunsmuir)  Limited  and  The  National  Trust 
Company  Limited  for  the  Disallowance  of  Chapter  71  Statutes  of  B.C.  1917. 

The  grounds  for  disallowance  are  summarised  on  page  14  of  the  petition  and  for 
purpose  of  our  consideration  may  be  divided  into  two  classes.  .? 

1.  That  the  legislation  is  an  interference  with  the  policy  of  the  Dominion  under 

this  heading  is  contained  paragraphs  (a)  (b)  and  (c). 

2.  That  the  legislation  is  an  interference  withe  the  rights  of  private  property. 

Under  this  heading  is  contained  paragraphs  (d)  (e)  and  (f). 
1.  That  the  legislation  is  an  interference  with  the  policy  of  the  Dominion. 

The  Act  of  1917  is  an  amendment  to  the  "Vancouver  Settlers'  Eights  Act  1904." 
Under  the  Act  of  1904,  the  settlers  were  required  to  file  their  claims  within  twelve 
months.  The  1917  Act  extends  the  time  for  filing  these  claims  to  the  First  day  of 
September  1917.  It  will  be  seen,  therefore,  that  the  1917  Act  involves  no  principle  not 
contained  in  the  original  Act.  If  the  Dominion  Government  should  disallow  the 
amendment  it  would  be  inconsistent  with  its  course  in  permitting  the  original  Act 
to  stand. 

The  only  contention  raised  against  this  argument  by  the  petitioners  is  that  the 
Memorandum  of  Sir  Charles  Fitzpatrick  as  Minister  of  Justice,  indicated  that  if  he 
had  appreciated  the  legal  effect  of  the  original  Act,  he  would  have  advised  disallowance. 
It  is  submitted,  however,  that  this  argument  is  not  a  sound  one  upon  which  to  base  a 
reversal  of  policy  by  the  Dominion  Government  for  the  following  reasons: — 

(1)  The  remarks  of  the  Minister  of  Justice  were  merely  dicta  and  it  does  not 
follow  that  he  would  have  recommended  disallowance  had  he  been  required  to  seriously 
consider  the  situation,  knowing  that  the  point  upon  which  he  was  then  proceeding 
was  not  well  founded  in  law. 

(2)  The  Government  of  the  day  is  not  bound  by  the  dictum  of  the  former  Minister 
of  Justice,  but  rather  by  the  official  actions  of  the  previous  Government.  Tlie  atti- 
tude of  the  Dominion  Government  throughout  has  been  consistent  in  recognizing 
the  right  of  the  Province  to  deal  with  the  lands  in  question  and  to  makr>  provision  for 
the  settlers.  At  pages  C3  and  64  of  the  printed  documents  in  book  form  filed  by 
the  petitioners  herein,  appears  certain  questions  which  were  asked  in  the  House  of 
Commons  in  1896  by  Mr.  Mclnnes,  member  for  Vancouver  Island,  in  connection  with 
settlers'  rights  on  the  Esquimalt  and  Nanaimo  Railway  belt.  Tlieae  questions  weco 
answered  by  the  Minister  of  Marine  and  Fisheries. 

Answers  (2)  and  (3)  read  as  follows: — 

"It  was  left  to  the  Provincial  Government  to  complete  all  transactiona 
whicli  had  been  initiated  before  the  transfer  of  the  railway  reserve  to  the 
Dominion  Government  in  trust. 
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(3)  As  explained  in  the  answer  to  question  'No.  2  pre-eniptors  prior  to  the 
lat  January  1882,  and  indeed  up  to  the  date  when  the  lands  in  question  were 
transferred  by  the  Province  to  the  Dominion,  derived  their  titles  from  the  local 
Government,  the  lands  for  which  they  had  records  hav'ng  been  excluded  by 
the  statute  from  the  transfer  to  the  Dominion  Government  in  trust.  The 
(lovemmcnt  of  Canada,  therefore,  had  no  i*espousibility  for  the  form  of  title. 
It  was  a  question  of  the  completion  by  the  Provincial  Government  of  a  con- 
tract into  which  they  had  already  entered  with  the  pre-emptors." 

In  the  following  year,  an  Order  in  Council  was  passed  appointing  Mr.  T.  G. 
EothwcM,  of  Ottawa,  Commissioner,  to  inquire  into  the  rights  of  these  settlers.  The 
Order  in  Council  contains  the  following  recital: — 

"Whereas  we  deem  it  expedient  that  each  of  the  settlers  on  the  tract  of 

>        lands  before  mentioned  claiming  to  be  entitled  to  more  than  a  grant  of  the  sur- 

'      face  rights  only  to  any  land  within  such  tract,  or  any  person  claiming  title  from 

such  settler,  should  be  afforded  an  opportunity  of  establishing  his  title  to  the 

^  •■•      land  he  claims  before  a  Commissioner  appointed  for  such  purpose." 

The  appointment  of  this  Commissioner  was  therefore  a  clear  recognition  by  the 
Dominion  that  the  settlers  were  entitled  to  consideration.  The  report  of  Commis- 
sioner Rothwell  appears  in  the  Book  of  Documents,  pages  67-82.  I  would  refer  to  this 
report  in  full,  and  I  now  quote  from  parts  thereof. 

At  the  bottom  of  page  68  as  follows : — 

"When  I  have  completed  this  task  I  feel  satisfied  that  I  will  have  estab- 
lished the  conclusion  I  have  arrived  at,  that  although  these  settlers,  speaking 
generally,  have  now  no  legal  right  to  the  coal  and  other  minerals  under  their 
lands,  they  or  those  claiming  from  them  have  a  just  claim  for  redress  at  the 
hands  of  the  Province  in  which  they  live  and  a  claim  which  that  Province  cannot 
honourably  refuse  to  recognize  and  settle.  Up  to  the  present  date  the  Pro- 
vince appears  to  have  been  perfectly  satisfied  that  all  blame  for  this  matter 
should  be  laid  upon  the  Dominion,  notwithstanding  that  the  sole  interest  of  the 
Dominion  was  that  of  trustee  for  the  Province;  but  even  if  the  Dominion  was 
responsible  for  the  injustice  which  I  consider  has  been  done  to  these  settlers, 
it  is  the  duty  of  the  Province  to  redress  that  injustice." 

At  the  bottom  of  page  79  and  the  top  of  page  80  as  follows : — 

"The  blame  does  not  attach  to  the  above  named  gentlemen,  to  the  officials 
of  the  Department  of  Lands  and  Works,  nor  to  the  shareholders  of  the  Esquimalt 
and  Nanaimo  Railway  Company,  but  it  does  attach  to  those  who  are  respon- 
sible for  the  provisions  of  the  Provincial  Act,  Chapter  14,  47  Victoria,  and  of 
the  Dominion  Act,  Chapter  6,  47  Victoria  to  which  I  have  repeatedly  referred. 
The  officials  who  had  to  administer  the  law,  appear  to  have  gone  beyond  the 
powers  of  their  office  in  holding  for  the  settlors  the  lands  they  claimed.  The 
shareholders  of  the  railway  company  wanted  the  best  terms  that  could  be 
secured,  and  they  got  them;  settlers'  rights  were  no  obs*<icle  to  be  considered,  and 
the  necessary  legislation  was  quickly  and  quietly  obtained  to  trim  down  sucli 
rights  to  suit  the  wishes  of  the  shareholders.  The  then  Government  of  the 
Province  of  British  Columbia  is  responsible  for  that  legislation,  and  it  is  to 
a  Government  of  that  Province  those  who  suffer  from  the  injustice  done,  must 
look  for  redress.  The  viuty  o*  uie  then  Dominion  Government  in  the  matter 
was  only  that  of  a  truotea.  xrue,  the  petition  of  1882  received  but  the  worst 
kind  of  attention,  and  similar  indifference  to  these  settlers'  righto  was  displayed 
in  the  preparation  and  pastii  g  of  the  Dominion  Act,  Chapter  6,  47  Victoria; 
but  the  duty  of  safe-guarding  tlic  settlers  in  question  was  upon  the  Govern- 
ment of  the  Province." 
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and  the  last  two  paragraphs  on  page  81 : — 

"In  view  of  all  the  circumstances,  which  I  have  thought  necessary  to 
mention  or  refer  to  in  this  report,  I  consider  it  the  duty  of  the  Government  of 
British  Columbia,  notwithstanding  the  position  the  settlers,  who  are  affected 
by  Section  23  of  Chapter  14,  and  subsection  2  of  Section  7  of  Chapter  6,  unques- 
tionably placed  themselves  in  by  accepting  pre-emption  records,  subject  to  such 
provisions,  to  take  prompt  action  which  will  satisfactorily  remove  the  injustice 
which  has  resulted  from  these  provisions,  and  which  will  end  an  agitation 
which  was  commenced  when  the  provisions  of  Section  19  of  the  Clement's 
Act  were  first  known  and  which  was  resumed  after  the  settlers  found  out  that 
they  had  received  or  were  to  receive  a  grant  of  the  surface  rights  only  of  the 
lands  they  had  settled  upon,  and  I  think  I  may  add  without  fear  of  contra- 
diction, had  been  permitted  to  settle  upon. 

British  Columbia,  rich  in  her  mines,  her  fisheries,  her  timber  and  other 
of  nature's  stores,  gave  bounteously  of  her  most  valuable  lands  to  the  'builders 
of  her  Railways.  Before  such  lands  passed  from  her  keeping  it  was  the  duty 
of  that  Province,  the  duty  of  those  who  were  charged  with  the  conduct  of  her 
public  affairs,  to  make  proper  and  sufficient  provision  for  safe-guarding  the 
rights  of  all  settlers  who  went  into  occupation  of  any  of  such  lands,  under  the 
circumstances'  which  have  been  stated  in  this  report,  such  provision  was  not 
made,  however,  but,  on  the  contrary,  provisions  which  legalized  the  injustice 
against  which  the  settlers  had  protested,  were  embodied  in  the  Acts  I  have 
referred  to.  I  repeat,  therefore,  that  I  consider  it  the  duty  of  the  Government 
of  British  Columbia  to  take  such  action  as  will  promptly  and  satisfactorily 
remove  the  injustice."  , 

From  the  foregoing,  it  is  clear  that  the  Dominion  Government  acted  in  the 
transaction  only  as  a  trustee  for  the  Province  and  that  the  legislation  passed  by  the 
Province  is  in  keeping  with  the  policy  of  the  Dominion  in  having  the  rights  of  th'e 
settlers  investigated  and  is  in  conformity  with  the  findings  of  the  Dominion  Com- 
missioner as  to  the  duty  and  obligations  of  the  Province. 

(3)  The  Privy  Council  in  the  case  of  McGregor  v.  E.  &  N.  Railway  (1907  A.C. 
462)  decided  that  the  original  Act  was  intra  vires  of  the  Province.  There  is  therefore, 
less  ground  for  disallowance  now  tlian  there  was  in  1904. 

2.  That  the  legislation  is  an  interference  with  the  rights  of  Private 
Property : 

It  is  submitted  that  the  above  contention  of  the  petition  as  a  ground  for  disallow- 
ance cannot  be  s'ustained  for  the  following  reasons: — 

(1)  The  agreement  of  1'909  between  the  Company  and  the  Province  ratified 
by  the  Act  of  1910,  contains  no  obligation  expressed  or  implied,  that  the  balance  of 
the  settlers  who  for  various  reasons  had  not  come  in  under  the  1904  Act,  would  not 
thereafter  be  provided  for.  It  was  merely  an  adjustment  by  the  Province  of  claims 
for  land  already  alienated  from  the  Company  and  a  means  of  securing  uncontested 
titles  for  the  settlers  whose  claims  had  been  allowed. 

(2)  The  legislation  in  question  is  not  a  violation  of  private  rights  hut  is  a  tarcty 
recognition  of  the  rights  of  the  settlers  as  proclaimed  by  Dominion  Commissioner 
Rothwell. 

(3)  The  Act  in  question  havinj?  been  declared  infra  vi':es  as  dealing  with  property 
and  civil  rights,  its  disallowance  by  the  Dominion  would  involve  an  interference  with 
Provincial  rights  far  graver  in  its  'Constitutional  aspects  than  any  alleged  interfer- 
ence with  private  rifhts  as  set  out  in  th'e  petition. 

The  principle  that  the  Dominion  should  not  sit  in  judgment  upon  the  Acts  of  a 
provincial   legislature  enacted  within  the  scope  of  its  le^slative  authority  is  well 
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established.  See  opinion  of  Sir  Oliver  Mowat  in  "Lefroys  Legislative  Power  in 
Canada  "  page  201,  and  the  report  of  Hon.  David  Mills  with  reference  to  disallowance 
of  Chapter  45  of  B.C.  Statute  1901. 

Both  of  these  opinions  are  quoted  in  the  petition  for  disallowance  at  page  9. 

It  is  submitted  that  these  pronouncements  must  outweigh  any  consideration  that 
might  be  given  to  the  dictum  of  Sir  Charles  Fitzpatrick  upon  which  the  petitioners 
so  strongly  rely. 

Kespectfxilly  submitted, 

.,««.  J.  W.  dcE.  FAKRIS, 

Attorney -General. 
Victoria,  B.C.  V         - 

March  28,  1917.  '■''■     -■•■■;-_■---'    ^^^V'^";' 

''■■■■•  »■  ■■;■■'."    ^' ''" ..  ''  '  ':'■ 

(Approved  SO  May  1918).  ''.<[.     ■  '    '- 

DEi'AiiTMEXT  OF  Ji'STicE,  OTTAWA,  2" til  May,  1918. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  Chapter  67  of  the  Statutes  of 
British  Columbia,  passed  in  tlie  7th  and  8th  year  of  His  Majesty's  reign  (1917),  and 
received  by  the  Secretary  of  State  for  Canada  on  31st  May  last,  intituled  "  An  Act 
to  validate  certain  sales  of  Land  for  arrears  of  Taxes."  It  is  recited  by  this  Act  that 
certain  lands  were  sold  for  arrears  of  taxes  under  the  Taxation  Act,  the  conveyances 
under  which  were  executed  or  delivered  before  the  expiry  of  two  years  from  the  day 
of  sale;  also  the  former  assessment  district  of  New  Westminster  was  in  1895  divided 
into  two  assessment  districts,  viz :— the  District  of  Vancouver  County  and  the  District 
of  Westminster  County,  and  that  conveyances  of  certain  lands  situate  in  the  former 
assessment  district  of  New  Westminster  which  by  the  division  aforesaid  were  com- 
prised in  the  assessment  District  of  Vancouver  County,  but  were  sold  for  arrears 
of  taxes  before  the  date  of  the  division,  were  executed  by  the  assessor  of  the  assess- 
ment district  of  Westminster  County,  and  that  in  like  manner  some  conveyances 
belonging  by  the  division  to  the  Vancouver  District  were  executed  by  the  assessor 
of  the  Westminster  District;  that  doubts  have  ansen  as  to  the  validity  of  these 
sales  and  conveyances,  and  that  it  is  expedient  to  validate  them.  Upon  this  narra- 
tive the  Act  proceeds  to  make  the  conveyances  effective  notwithstanding  that  they 
were  made  before  the  expiry  of  the  statutory  period  or  by  the  wrong  assessor.  Pro- 
visions are  introduced,  however,  for  redemption  of  the  linds  sold  by  paying  to  the 
collector  for  the  benefit  of  the  purchaser  the  purchase  pna  and  fair  value  of  improve- 
ments, with  interest  at  12  per  cent,  or  if  the  lands  be  no  linger  held  by  the  purchaser, 
that  they  may  be  redeemed  within  sixty  days  from  the  passing  of  the  Act  by  paying 
to  tlie  collector  for  the  benefit  of  the  holder  of  the  lands  the  amount  of  the  purchase 
price,  the  taxes  paid  by  the  holder  and  the  fair  value  of  his  improvements,  with 
interest  at  the  rate  aforesaid,  and  there  is  provision  for  arbitration  of  the  value  of 
the  improvements   in  case  of  difference,  and  further   provisions  for  the  necessary 

procedure. 

A  petition  for  the  disallowance  of  this  Act,  was  dated  30th  April  last,  was  pre- 
sented to  Your  Excellency  in  Council  by  John  Heron,  Hush  Heron  and  Charlotte 
Coleinnn,  and  copy  of  this  petition,  rtforred  for  the  coiisid.nation  of  the  under- 
signed, was  received  at  the  Department  of  Justice  on  10th  instant.  Copy  of  the 
petition  is  submitted  herewith,  and  it  states  further  in  effect  that  the  petitioners 
were  interested  in  Lots  299,  300  and  301  of  Group  1,  New  Westminster,  now  Vancouver 
District,  as  residuary  legatees  of  Robert  Heron,  who  owned  the  said  lots,  and  who 
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died  about  13th  June,  1904.  The  petitioners  -'oceed  to  allege  that  on  the  22nd 
July,  189C,  one  E.  L.  Kirkland,  an  alleged  assessor  of  the  District  of  New  West- 
minster, unlnwfiilly  and  wrongfully,  and  without  the  knowledge  or  consent  of  the 
said  Robert  Herou  or  of  your  petitioners,  purported  to  sell  the  said  lands  for  taxes, 
and  on  the  22Tid  July,  1898,  purported  to  execute  a  deed  of  the  same  to  the  alleged 
purchaser;  and  on  the  9th  December,  1903,  one  W,  L.  Fagan,  an  alleged  assessor  of 
the  District  of  Vancouver,  unlawfully  and  wrongfully,  and  without  the  knowledge  or 
consent  of  the  said  Robert  Heron  or  of  your  petitioners,  purported  to  sell  the  lands 
for  taxes,  and  on  the  23rd  February,  1906,  purported  to  execute  a  deed  of  the  same 
to  an  alleged  assignee  of  the  alleged  purchaser. 

The  first  mentioned  tax  deed  bears  date  one  day  before  the  expiry  of  two  years 
from  the  date  of  the  tax  sale — the  statute  allows  the  deed'  to  be  made  only  after  that 
period  has  elapsed — and  the  person  who  executed  it  was  not  the  assessor  for  the 
County  of  Vancouver,  in  which  the  land  was  situated,  but  the  assessor  for  the  County 
of  Westminster,  who  had  no  authority  or  jurisdiction  whatever  in  the  matter. 

As  to  the  secondly  mentioned  tax  sale,  one  of  the  executors  of  the  will  of  the  said 
Robert  Heron,  on  12th  October,  1904,  made  lawful  tender  to  the  said  W.  L.  Fagan; 
but  the  said  Fagan  refused  to  permit  the  lands  to  be  redeemed,  unless  under  the  title 
supposed  to  have  been  acquired  by  virtue  of  the  first  sale. 

At  the  request  of  your  petitioners  the  said  executors  did,  by  deed  under  seal 
dated  31st  July,  1913,  grant  and  convoy  the  said  lots  to  your  petitioners. 

It  appears  moreover  that  the  petitioners  brought  an  action  in  the  Supreme  Court 
of  British  Columbia  on  30th  September,  1913,  claiming  a  declaration  of  title,  and 
that  the  conveyances  were  void;  that  they  failed  in  this  action  at  the  trial  upon 
appeal  to  the  Court  of  Appeal  for  British  Columbia,  but  that  on  appeal  to  the  Supreme 
Court  of  Canada  it  was  decided,  reversing  the  judgments  below,  that  the  sales  and 
conveyances  in  question  were  null  and  void,  and  that  the  deeds  should  be  struck  off 
the  registry.  The  property  in  question  is  said  to  be  worth  $15,000,  and  the  peti- 
tioners claim  that  the  said  Act  (a)  is  unjust  and  contrary  to  sound  priroiples  of 
legislation;  (h)  confiscates  private  vested  rights  without  providing  for  compensation, 
and  is  therefore  an  irreparable  injustice;  and  (c)  unduly  interferes  with  private 
rights  and  property  which  has  been  held  by  the  highest  court  of  last  resort  in  the 
Dominion  to  belong  to  your  petitioners. 

When  the  petition  came  to  be  considered  in  due  course  in  the  department  the 
Deputy  Minister  of  Justice  on  20th  instant  telegi-aphed  the  Attorney  General  of 
British  Columbia  as  the  time  limited  was  not  adequate  for  correspondence  through  the 
usual  channels,  as  follows: — 

"  John  Heron,  Hugh  Heron  and  Charlotte  Coleman  present  petition  for 
disallowance  of  Tax  Sale  >Totification  Act,  Chapter  sixty-seven  of  nineteen 
seventeen  upon  ground  that  petitioners'  title  to  lots  two  hundred  and  ninety- 
nine,  three  hundred  and  three  hundred  and  one,  group  one.  New  Westminster 
District  established  in  litigation  by  judgment  of  Supreme  Court  of  Canada 
of  twenty-fourth  June  nineteen  sixteen  declaring  tax  sale  and  deed  to  British 
Cdumbia  Land  and  Investment  Agency  null  and  void.  '  Petitioners  allege 
these  lots  worth  fifteen  thousand  dollars  and  that  Act  in  question  operates  to 
reverse  judgment  of  Supreme  Court  and  confiscate  petitioners'  property. 
Please  telegraph  for  information  of  Minister  of  Justice  any  o^bserv  ^tions  which 
your  Government  desire  Minister  to  consider  in  reporting  upon  petitioners' 
application.  Time  for  disallowance  expiring." 
On  24th  instant,  the  Deputy  Minister  having  received  no  reply,  again  telegraphed 
the  Attorney  General,  os  follows: — 

"Reply  to  my  telegram  twentieth  instant  re  Tax   Sak  Validation  Act 
urgently  lequired,  and  in  this  connection  please  state  whether  yiur  Government 


1917 


715 


ti  th'e  &2nd 
"New  West- 
sent  of  the 
9  for  taxes, 
the  alleged 
assessor  of 
lowledge  or 
11  the  lands 
af  the  same 

f  two  years 
y  after  that 
isor  for  the 
the  County 
atter. 

I  of  the  said 
.  L.  Fagan; 
ier  the  title 

under  seal 

PS. 

)reme  Court 
if  title,  and 
!  trial  upon 
the  Supreme 
le  sales  and 
)e  struck  off 
ad  the  peti- 
)rirciples  of 
jmpensation, 
ivith  private 
esort  in  the 

•artment  the 
General  of 
through  the 

petition  for 
of  nineteen 
and  ninety- 
Westminster 
t  of  Canada 
sd  to  British 
oners  allege 
I  operates  to 
s'  property, 
^tions  which 
I  petitioners' 

1  telegraphed 

lidation  Act 
Government 


would  undertake  to  promote  amendment  at  next  session  providing  that  rights 
adjudicated  or  in  pending  cases  shall  not  be  prejudiced  or  affected  by  the  pro- 
visions of  this  Act"; 
and  afterwards  on  the  same  day  the  Deputy  Minister  received  a  reply  from  the  Attoney 
General  to  his  first  message,  dated  23rd  instant,  reading  as  follows:— 

"Eeplying  your  telegram  twentieth,  we  consider  Tax  Sale  Validation 
Act,  Chapter  Sixty-seven  of  ninetoen  seventeen,  fully  justified  under  existing 
'  ;  circumstances.  Legislature  considered  matter  fully  and  came  to  conclusion 
'  '  that  the  Heron  suit,  as  well  as  several  other  suits  then  pending,  possessed  no 
real  merit,  as  these  suits  placed  in  jeopardy  titles  of  bona  fide  purchasers  who 
had  been  in  possession  for  years  after  having  purchased  at  tax  sale.  There 
seemed  to  be  no  good  reason  for  placing  cases  in  litigation  on  a  higher  place 
than  others.  The  circumstances  were  peculiar.  Purchases  at  a  tax  sale  held 
years  ago  in  the  former  assessment  district  of  New  Westminster  had  tax  deeds 
given  to  them  one  day  too  soon  and  in  addition  they  were  executed  by  the 
wrong  assessor  owing  to  a  division  of  the  district  in  1895  to  New  Westminster 
County  and  Vancouver  County.  In  the  case  of  Heron  vs.  Lalonde  the  heirs 
of  the  original  owners  who  allowed  taxes  to  accumulate  with  the  result  that  their 
lands  were  sold  for  taxes  to  bona  fide  purchasers  asked  for  a  declaration  that 
the  tax  sale  deed  was  a  nullity  and  that  they  should  be  declared  the  true  owners 
on  the  technical  grounds  referred  to,  notwithstanding  that  in  the  meantime 
^  the  purchasers  were  in  occupation  for  years,  the  land  greatly  improved  in 
value  or  possibly  changed  hands  several  times.  The  only  ground  for 
urging  that  this  legislation  should  not  affect  the  case  of  Heron  vs.  Lalonde 
would  be  that  the  legislature  should  have  a  higher  regard  for  the  law  costs 
which  the  plaintiffs  incurred  in  the  litigation  than  for  the  undoubted  rights 
'  of  the  purchasers.      They  doubtless  incurred  some  costs,  but  they  were  incurred 

in  an  effort  to  deprive  bona  fide  purchasers  of  their  just  rights,  and  their  dili- 
gence in  that  respect  should  not  be  regarded.      Further,  as  a  matter  of  facts,  the 
■^  case  of  Heron  vs.  Lalonde  was  not  concluded,  as  it  might  still  go  to  the  Privy 

Council,  and  I  understand  that  was  the  intention  of  the  defendants.  We 
did  however  provide  by  this  Act  that  the  original  owners  might  redeem  by 
paying  for  the  use  of  the  purchasers  the  purchasers'  price,  taxes  and  the  value 
of  improvements,  the  same  to  be  fixed  by  arbitration,  giving  them  sixty  days 
to  do  so,  a  period  quite  long  enough  to  give  parties  who  had  no  moral  or  equitable 
claim  to  the  property.  The  situation  was  intolerable  and  as  stated  hundreds 
of  other  cases  were  in  a  similar  position;  we  did  not  discriminate  between  titles 
'  '  in  litigation  and  titles  in  which  litigation  was  not  pending.  Why  should  those 
'  who  started  unrnoritorious  litigation  be  placed  in  a  better  position  than  others, 

or  be  allowed  to  get  away  with  the  fruits  of  litigation  based  on  the  technicalities 
referred  to.  If  the  Act  were  not  passed  not  only  would  many  titles  be  im- 
perilled, but  it  would  have  affected  loan  securities  and  investments  as  well. 
Further  these  titles  given  to  bona  fide  purchasers  were  Government  titles  and 
'" ■•  '  not  municipal  titles.  They  are  signed  by  the  Government  assessor  as  an  official 
deed  of  the  Crown  in  the  right  of  the  province.  It  was  incumbent  on  the 
Crown  to  protect  its  titles  doubly,  so  when  the  mischief  was  caused  by  the 
Government's  division  of  the  assessment  district  and  the  act  of  its  own  as- 
sessor in  signing  the  deed  a  day  too  soon.  It  is  submitted  that  there  is  ample 
precedent  for  allowing  provincial  legislation  overriding  judgment  of  the  court 
to  stand,  and  that  following  the  practice  laid  down  in  the  past  by  your  de- 
partment legislation  within  the  competence  of  provincial  legislature  should  not 
be  disallowed  on  ground  of  alleged  hardship." 

Although  the  undersigned  does  not  find  himself  in  agreement  with   all   these 
observations  of  the  Attorney  General,  it  is  true  that  the  situation  which  the  Attorney 
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General  describes  was  a  proper  one  for  legislative  action.  Titles  have  been  trans- 
ferred for  arrears  of  taxes  in  intended  execution  of  statutory  powers,  and  presum- 
ably the  proceeds  of  these  sales  have  been  appropriated  or  distributed  conformably  to 
statutory  re(|uiremeuts.  There  seems  to  have  been  considerable  difference  of  judicial 
opinion,  but  in  the  result  the  conveyances  have  been  declared  invalid  for  defective 
procedure.  It  is  not  suggested  that  the  taxes  were  not  .iustly  due ;  that  the  lands  were 
not  chargeable,  or  that  they  would  have  been  redeemed  previously  to  sale  if  the  sales 
had  taken  place  at  the  time,  or  if  the  conveyances  had  been  executed  by  the  officer 
authorized  by  statute.  The  judgment  of  the  Supreme  Court  directed  thnf  there 
should  be  no  costs  to  either  party  in  that  court,  or  in  the  courts  below,  and  tho 
statute  advises  a  provision,  such  as  it  is,  enabling  the  former  proprietors  to  redeem  their 
lands  upon  compliance  with  the  conditions  prescribed  by  the  statute.  In  these  cir- 
cum9tnTif>->s  the  undersigned  is  of  opinion  that  Your  Excellency  in  Council  would 
not  be  justified  to  interfere  with  the  operation  of  the  Validating  Act  merely  becnuse 
of  the  absence  of  provisions  which  would  have  commended  themselves  to  Your  Excel- 
lency in  Council  for  the  better  protection  of  litigants  in  pending  cases,  or  of  those 
who  had  already  succeeded  to  have  their  claims  judicially  established. 

The  undersigned  recommends  therefore  that  the  statute  be  left  to  such  operation 
as  it  may  have,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the 
Lieutenant  Governor  of  British  Columbia,  fur  the  information  of  his  Government; 
also  that  a  copy  be  transmitted  to  the  petitioners'  solicitor. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 
Miliister  of  Justice. 


(Petition  for  disallowance  of  Cap,  67  of  1917).  -  •' 

To  His  Excellency  the  Oovernor  General  in  Council:  ,'■ 

The  petition  of  John  Heron,  of  the  City  of  Vancouver,  in  the  Province  of 
British  Columbia,  Hugh  Heron,  of  the  City  of  Chicago,  =n  the  State  of  Illinois,  one 
of  the  United  States  of  America,  and  Cliarlotte  Coleman,  wife  of  Samuel  Coleman, 
of  the  Town  of  Elbow  Lake,  in  the  State  of  Minnesota,  one  of  the  United  States  of 
America. 

Humbly  Slieweth  as  Follows : 

1.  On  the  3rd  February,  189.3,  one  Eobert  Heron  became  the  owner  of  Lots  299, 
300  &  301,  Group  1,  New  Westminster  (now  Vancouver)  District,  according  to  maps 
or  plans  of  Subdivision  fyled  in  the  Land  Registry  Office  at  the  City  of  Vancouver, 
in  the  Province  aforesaid,  by  virtue  of  a  certain  conveyance  in  fee  simple,  and  the 
said  conveyance  was  duly  registered  in  the  Land  Registry  Office  on  the  15th  February, 
1893,  whereby  the  said  Robert  Heron  became  the  registered  owner  of  the  said  lands, 
and  Certificate  of  Title  No.  2167-C  was,  on  il5th  February,  1893,  duly  issued  by  the 
District  Registrar  of  the  Land  Registration  District  in  which  the  said  lands  were 
situate. 

2.  The  said  Robert  Heron  died  on  or  about  the  13th  June,  1904,  having  duly 
made  his  last  will  and  testament,  dated  1st  June,  1904,  whereby  he  devised  all  his 
real  and  personal  property  to  His  Executors  therein  named  upon  trust  to  sell  the 
same,  and,  after  payment  of  his  just  debts  and  funeral  expenses,  to  divide  the  resid'ue 
among  Your  Petitioners  in  equal  shares. 

3.  On  the  22nd  July,  1896,  one  E.  L.  Kirkjand,  an  alleged  Assessor  of  the  District 
of  New  Westminster,  unlawfully  and  wrongfully,  and  without  the  knowledge  or 
consent  of  tho  said  Robert  Heron  or  of  Your  Petitioners,  purported  to  sell  the  said 
lands  for  taxes,  and  on  the  22nd  July,  1898,  purported  to  execute  a  deed  of  the  same 
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to  the  alleged  purchaser ;  and  on  the  9th  December,  1903,  one  W.  L.  Fagan,  an  alh^ed 
Assessor  of  the  District  of  Vancouver,  unlawfully  and  wrongfully,  and  without  the 
knowledge  or  consent  of  the  said  Robert  Heron  or  of  Your  Petitioners,  purported 
to  sell  the  said  lands  for  taxes,  and  on  tho  23rd  February,  lOOC,  purported  to  execute 
a  deed  of  the  same  to  an  alleged  assignee  of  the  alleged  purchaser. 

4.  The  first  mentioned  tax  sale  deed  bears  date  one  day  before  the  expiry  of  two 
years  from  the  date  of  the  tax  sale— the  Statute  allows  the  deed  to  be  made  only 
after  that  period  has  elapsed— ard  the  person  who  executed  it  was  not  the  Assessor 
for  the  County  of  Vancouver,  la  which  the  land  was  situated,  but  the  Assessor  for 
the  County  of  Westminster,  who  had  no  authority  or  jurisdiction  whaiever  in  the 
matter. 

,  5.  As  to  the  secondly  mentioned  tnx  sale,  one  of  tho  Executors  of  the  will  of  the 
said  Robert  Heron,  on  12th  Octobe/,  1904,  made  lawful  tender  to  the  said  W.  L. 
Fagan;  but  the  said  Fagan  refused  to  permit  the  lands  to  be  redeemed,  unless  under 
the  title  supposed  to  have  been  acquired  by  virtue  of  the  first  sale. 

6.  At  the  request  of  Your  Petitioners,  the  said  Executors  did,  by  Deed  under 
seal  dated  31st  July,  1913,  grant  and  convey  tho  said  lots  to  Your  Petitioners. 

7.  An  action  was  brought  in  the  Supreme  Court  of  British  Columbia  on  30th 
September,  19].'i,  by  Your  Petitioners,  for  a  declaration  that  the  said  lands  had  been 
unlawfully  and  wrongfully  sold  for  taxes,  and  that  the  said  dales  and  any  re-sales 
of  the  said  lands  were  invalid  and  of  no  effect,  and  that  the  lands  wore  the  property 
of  Your  Petitioners;  and  also  for  a  declaration,  judgment,  or  decree  sotting  aside 
and  making  void  the  said  alleged  tax  sale,  and  all  subsequent  transfers,  conveyances, 
&('.  and  for  an  order  directing  the  District  Registrar  of  Titles  to  reg-ister  Your 
Petitioners  as  owners  of  the  said  lands. 

8.  At  the  trial,  the  said  action  was  dismissed  by  the  Honourable  Mr.   Justice 

Clement. 

9.  Your  Petitioners  thereupon  appealed  to  the  Court  of  Appeal  for  the  Province 
of  British  Columbia  against  the  said  judgment,  and  on  2nd  November,  1915,  the 
said  appeal  was  dismissed. 

10.  Your  Petitioners  thereupon  appealed  to  the  Supreme  Court  of  Canada;  and 
on  24th  June,  1916,  the  said  Supreme  Court  of  Canada  gave  judgment  allowing 
Your  Petitioners'  appeal,  and  reversing  and  setting  aside  the  said  judgments  of  the 
Supreme  Court  of  British'  Columbia  and  tho  Court  of  Appeal  for  the  Province  of 
British  Columbia.  The  formal  judgment  of  the  said  Supreme  Court  of  Canada  reads 
as  follows: — 

"IN  THE  SUPREME  COURT  OF  CANADA 

Saturday,  the  24th  day  of  June,  A.D.  1916. 
Present: 

The  Right  Honourable  Sir  Charles  Fitzpatrick,  G.C.M.G.,  Chief  Justice. 

The  Honourable  Mr.  Justice  Davies. 

The  Honourable  Mr.  Justice  Idington.  "  '      ,  >  . 

The  Honourable  Mr.  Justice  Anglin.  .         n^   •' 

The  Honourable  Mr.  Justice  Brodeur.  *'     • 

Between: 

John  Heron,  Hugh  Heron,  and  Charlotte  Coleman,  wife  of  Samuel  Cole- 
man, 

(Plaintiffs)  Appellants, 

and 

Abraham  Lalonde,  W.  L.  Fagan,  Assessor  &  Collector  of  the  Assessment 
District  of  Vancouver,  and  J.  W.  Creighton,  Assessor  and  Collector  of  the 
Assessment  District  of  New  Westminster,  :    ' 

(Defendants)  Respondents. 
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The  appeal  of  the  above  named  Appellants  from  the  judgment  of  the 
■'  Court  of  Appeal  for  British  Columbia,  pronounced  in  the  above  cause  the  2nd 
day  of  November,  A.B.  1915,  affirming  the  judgment  of  the  Supreme  Court 
of  the  Province  of  British  Columbia  rendered  in  the  said  cause  on  *he  4th 
day  of  March,  A.D.  1915,  having  come  on  to  be  heard  before  this  Court  on  the 
3rd  and  4th  days  of  May,  A.D.  191G,  in  the  presence  of  Counsel  as  well  for  the 
Appellant  as  the  Respondents,  whereupon  and  upon  hearing  what  was  alleged 
by  Counsel  aforesaid,  this  Court  was  pleased  to  direct  that  the  ?aid  appeal 
should  stand  over  for  judgment,  and  the  same  coming  on  this  day  for  judg- 
ment: 

This  Court  did  Order  and  Adjudge  that  the  said  appeal  should  be  and  the 

s<\me  was  allowed,  and  the  said  judgment  of  theCourt  of  Appeal  for  the  Province 

Df  British  Columbia  should  be  and  the  same  was  reversed  and  set  aside,  and 

the  said  judgment  of  the  Supreme  Court  of  British  Columbia  should  be  and 

the  6ume  was  reversed  and  set  aside. 

„  :  And  This  Court  did  Further  Order  and  .ioJUDGE  that  the  sale  for  arrears 

of  taxes  by  the  Respondent  W.  L.  Fagan  of  the  lands  in  question  to  E.  B. 

Morgan,  and  the  deed  from  the  said  Fagan  purporting  to  convey  the  said  lands 

'  ;,         to  the  British  Columbia  Land  &  Investment  Agency,  Limited,  pursuant  to  an 

assignment  to  the  said  British  Columbia  Land  &  Investment  Agency,  Limited, 

made  by  the  said  E.  E.  Morgan,  and  all  deeds  of  the  said  lands  from  the  said 

i  British  Columbia  Land  &  Investment  Agency,  Limited,  or  their  transferees, 

vendees,  or   assigns,   purporting   to   convey   the  said  lands,  be  and   the  same 

were  respectively  set  aside  and  declared  to  be  null  and  void. 

And  This  Court  did  Further  Order  and  Adjudge  that  the  registration  of 
the  said  deeds,  transfers,  and  assignments  be  struck  off  the  registration  book 
of  the  Registry  Office  at  Vancouver,  British  Columbia. 

And  This  Court  did  Further  Order  and  Adjudge  that  there  should  be  no 
costs  to  either  party  in  this  Court  or  in  the  Courts  below.  i     .. . 

E,   R.    CAMERON, 

jv  ...     i*  V.  . rr;  V.     .  ,:'i-  Registrar," 

11.  At  the  time  the  litigation  commenced,  the  lots  in  question  were  worth  fifteen 
thousand  dollars  ($15,000). 

12.  On  the  19th  day  of  May,  1917,  the  Province  of  British  Columbia  passed  an 
Act,  being  Chapter  67,  known  as  "  An  Act  to  Validate  certain  Sales  of  Land  for 
Arrcai-s  of  Taxes."     The  said  Act  recites  (in  part)  : — 

f  "And  Whereas  the  former  Assessment  District  of  New  Westminster  was 

in  the  .yoar  1S95  divided  into  two  Assessment  districts — namely,  of  Vancouver 
County  and  of  Westminster  County — and  it  has  happened  that  the  conveyances 
of  certain  lands  senate  in  that  part  of  the  former  Assessmei't  District  of  New 
Westminster  whicli  after  the  division  aforesaid  became  comprised  in  the  Assess- 
ment District  of  Vancouver  County,  and  which  were  sold  for  arrears  of  taxes 
before  the  date  of  the  division,  were  executed  by  the  Assessor  of  the  Assessment 
J3istrict  of  Westminster  County,  and  that  i.ertain  lands  situnte  in  that  piirt 
of  the  fonner  Assessment  District  of  New  Westminster  which  after  the  division 
aforesaid  became  comprised  in  the  Assessment  Distr'Jt  of  V  ncouver  County, 
beinur  assessed  before  the  date  of  the  division,  W-'vc,  after  the  date  of  the 
division  sold  for  arrears  of  taxes  and  the  convoyan 'es  thereof  executed  by  the 
Assessor  of  the  Assessment  District  of  Westminster  County,  and  doubts  have 
arisen  as  to  the  validity  of  such  sales  and  grants; 

And  Whereas  it  is  exporiient  to  validate  all  such  conveyances  as  have  here- 
tofore been  executed  and  delivered  or  executed  or  delivered  before  tli"  expira- 
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tion  of  two  years  from  the  date  of  the  sale  for  arrears  of  taxes  as  aforesaid.  ixi\\x 
all  such  sale:  and  eonvcyances  of  lands  situate  in  the  former  Assessment  District 
of  New  Westminster  as  aforeaid." 

15.  The  said  Act  purports  to  validate  all  convcyancee  of  lands  whifh  were 
situate  in  the  former  Assessment  District  of  New  Westminster,  and  bcK?ame  comprised 
in  the  Assessment  District  of  Vancouver  County,  and  which  were  sold  for  arrears 
of  taxes  before  the  date  of  division  aforesaid,  executed  by  the  Assessor  for  the 
Assessment  District  of  Westminster  County;  and  a!:^o  to  validate  all  sales  far  arrears 
of  taxes  of  lands  which  were  situate  in  the  former  At^sessment  District  of  New  West- 
minster and  became  comprised  in  the  Assessment  District  of  Vancouver  County. 

14.  The  effect  of  this  Act  of  1017  is  (a)  to  reverse  and  set  aside  the  said  ^..dg- 
ment  of  the  Supreme  Court  of  Canada,  and  (h)  to  conlisrate  Your  Petitioners'  rights 
of  property  in  the  said  lota. 

1.5.  The  sail  Act  (a)  is  unjust  and  contrary  to  sound  principles  of  legislation;  (h) 
confiscates  private  vested  rights  without  providing  for  componsation,  and  is  the-e- 
fore  an  irreparable  ir justice;  and  (c)  unduly  interferes  witli  private  rights  and  pro- 
perty which  has  been  held  by  the  highest  Court  of  last  resort  in  the  Dominion  to  belong 
to  Your  Petitioners. 

YouB  Petitioners  Thebefore  Humbly  Piuy  that  the  said  1917  Act  be  disallowed, 
for  the  reasons  set  out  in  this  Petition. 

And  Your  Petitioneus,  as  in  duty  bound,  will  ever  pray. 

Dated  the  30th  day  of  April,  A.D.  1918. 
,t_,        ..,,.,,  .  '"  ■       John  Hekon, 

1)     '  <         .  !  Hugh  ITkron,  and 

,        ,     :'   ^^:  :       ,    >  '  Oharlotte  Colemax, 

;     '■    '"'■'  -        "  "■''-  '      .  ;      ,      ,  ,   ,  J3y  ^iiejj.  Solicitor, 

■  J.  F.  SMELLIE. 

Note:  The  Privy  Council  decided  in  Wilson  v.  E.  &  N.R.  Co.  CI  D.L.R.  1,  in 
respect  vo  the  disallowance  of  Cap.  71  of  1917  tlm*  the  language  of  Sec.  5<}  B.N.A.  Act 
itself  discloses  with  sufficient  clearness  an  intention  that,  at  all  events  as  to  private 
rights  completely  constituted  and  foimdcd  upon  transactions  entirely  past  and  closed, 
the  disallowance  of  a  provincial  statute  shall  be  inoperative. 


'*■",.■, 


8  GEORGE  V,  1918 

(Approved  6  May,  1919) 

Department  of  Justice,  Canada,  Ottawa,  3rd  May,  1919. 

To  Ilia  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration 
the  Statutes  of  the  J.«gi3lature  of  the  Province  of  British  Columbia,  passed  ir  tlu 
eighth  year  of  His  Majesty's  reign  (1918),  and  received  by  the  Secretary  ot  Statr 
for  Canada  on  the  14th  day  of  May  last,  and  he  is  of  the  opi:uon  that  these  statutes 
may  be  left  to  such  operation  as  they  may  have. 

"  The  undersigned  recommends  that  a  copy  of  thia  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  British  Columbia,  for  the  information  of  his 

Government. 

Humbly  submitted, 

"         ARTHUR  MEIGHEN, 

Acting  Minister  of  Justice. 


'. 
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BRITISH  COLUMBIA 
9GE0EGE  V,  1919 

(Approved  10  April,  1920) 

Department  of  Justice,  Ottawa,  March  Slst,  1920. 


% 


To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  legislature  ot 
British  Columbia,  passed  in  the  ninth  year  of  His  Majesty's  reign,  1919,  and  received 
by  the  Secretary  of  State  for  Canada  on  12th  April  last,  and  he  is  of  the  opinion  that 
these  Acts  may  be  left  to  such  operation  as  Ihey  may  have,  subject  to  the  following 
comments : — 

Chapter  22,  intituled  "An  Act  to  amend  the  Dolly  Varden  Mines  Railway  Act." 
This  Act  upon  the  narrative  that  tiie  Dolly  Varden  Mines  Company  was 
empowered  by  local  statute,  Chapter  53  of  8  George  V,  1917,  to  construct,  maintain 
and  operate  a  railway  from  the  Wolf  Group  of  mineral  claims  to  Alice  Arm,  provided 
the  construction  were  completed  before  Slat  December,  1918,  that  the  railway  had 
been  only  partially  constructed;  that  the  cost  of  construction  had  not  been  paid,  and 
that  it  was  expedient  to  provide  for  the  payment  and  for  an  extension  of  time  for 
completion,  proceeds  to  enact  that  the  real  and  personal  property  and  rights  described 
in  the  schedule  of  the  Act,  which  appears  to  be  intended  to  comprise  all  property, 
real  and  personal  of  the  Dolly  Varden  Mines  Company  within  the  Province  of  British 
Columbia,  shall  be  charged,  in  favour  of  the  Taylor  Engineering  Company,  Limited, 
with  the  actual  cost  of  construction  of  the  railway;  that  the  cost  shall  be  ascertained 
by  one  of  the  Justices  of  the  Supreme  Court  of  the  Province  nominated  by  the 
Provincial  Minister  of  Railways;  that  within  twenty-five  days  from  the  data  of  the 
judge's  report  the  Dolly  Varden  Mines  Company  shall  elect  whether  it  will  pay  the 
Taylor  Engineering  Company  the  amount  found;  and  that  if  the  Mines  Company 
within  the  twenty-five  days  aforesaid  pay  in  full  so  much  of  the  actual  cost  of 
construction  as  shall  consist  of  wages;  and  within  one  month  the  full  balance  of  the 
cost,  the  premises  shall  be  disencumbered  from  the  charge  created  by  the  Act,  and 
that  the  time  for  completion  of  the  railway  shall  be  extended  to  31st  December,  1920. 
On  the  other  hand  it  is  provided  that  if  within  the  times  limited  the  Mines  Company 
fail  to  pay),  then  at  the  expiration  of  a  month  from  the  date  of  the  report  the 
premises  shall  vest  in  and  become  the  property  of  the  Engineering  Company  with  a  • 
like  extension  of  time  for  the  railway  construction,  subject  however  to  certain 
enumerated  charges,  and  that  the  full  amount  of  the  actual  cost  of  construction  so 
ascertained  shall  be  paid,  in  the  manner  provided  by  the  Act,  by  the  latter  Company 
to  a  trustee  jlor  the  persons  entitled;  the  Engineering  Company  moreover  to  satisfy 
the  Minister  of  Railways  of  its  ability  to  operate  the  property;  all  rights  and  privi- 
leges of  the  Engiaeering  Company  to  cease  if  it  fail  to  comply  with  these  conditions. 
The  net  proceeds  of  the  property  in  the  hands  of  the  Engineering  Company  are  to  be 
applied  in  the  manner  provided  by  the  Act  for  payment  of  the  statutory  charges,  and 
there  is  provision  for  enquiry  for  the  purpose  of  ascertaining  whether  the  premises 
are  being  operated  with  due  regard  to  the  liquidation  of  the  charges,  and  if  found 
necessary  and  just,  for  the  appointment  of  a  receiver.  The  second  charge  is  concerned 
with  a  mortgage  of  George  Wingfield,  President  of  the  Goldfield  Mines  Company, 
of  the  principal  sum  of  $150,000.00,  and  it  is  provided  that  after  the  expiration  of 
eighteen  months  from  the  date  when  the  premises  shall  become  vested  in  the  Engin- 
eering Company  the  said  Wingfield  shall  be  entitled  to  exercise  the  ordinary  rights 
and  powers  of  a  mortgagee.  The  final  charge  to  which  the  property  is  made  subject 
in  the  event  of  its  acquisition  by  the  Engineering  Company  is  a  floating  charge  in 
favour  of  the  Minos  Company  for  the  amount  of  its  actual  expenditure  for  the  construc- 
tion of  the  railway,  purchase  price  and  development  of  the  premises,  not  to  exceed 
$613,000.00;  and  it  provided  that  after  satisfaction  of  the  other  charges  the  net 
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proceeds  shall  be  devoted  in  equal  moieties  to  the  satisfaction  of  the  contractora' 
profit,  ami  of  the  said  charge  in  favour  of  the  MJines  Company. 

On  l7th  May  last  an  application  for  disallowance  was  received  on  behalf  of  the 
said  George  Wingfield  alleging  that  the  Act  contained  provisions  prejudicial  to  his 
interest,  but  it  becomes  unnecessary  to  consider  this  application,  because  it  was 
about  a  month  later  withdrawn  by  Mr.  Wingfield. 

On  .5th  January  last  the  undersigned  received  a  telegram  from  Mr.  K.  T. 
Elliott  of  Vancouver  requesting  disallowance  upon  grounds  alleging  that  the  Act  was 
ultra  vires  of  the  legislature.     Correspondence  ensued  as  follows: — 

Telegram  of  4th  January,  1920,  from  Mr.  K.  T.  Elliott,  solicitor  for  the  Mines 
Company  to  the  Minister  of  Justice; 

Letter  of  7th  January  from  the  Deputy  Minister  of  Justice  to  Mr.  Elliott; 
Two  telegrams  from  Mr.  Elliott  to  the  undersigned  of  15th  January; 
Letter  of  l<5th  January  from  the  Deputy  Minister  of  Justice  to  Mr.  Elliott; 
Telegram  16th  January  from  the  Sun  Publishing  Co.,  Ltd.,  of  Vancouver  to  the 
Deputy  Minister  of  Justice; 

Mr,  Newcombe's  telegram  in  reply  of  l7+h  January; 
Telegram  l'2th  February  from  Mr.  Elliott  to  the  "Minister  of  Justice; 
Mr.  Newcombe's  acknowledgement  of  the  same  date; 

Telegram  of  12tK  February  from  R.  J.  Cromie  of  the  Vancouver  Sun  to  the 
Minister  of  the  Interior; 

Mr.  Newcombe's  reply  of  14th  February; 

Telegram  of  16th  February  from  Mr.  Elliott  to  the  Minister  of  Justice;       ' 
Mr.  Newcombe's  reply  of  17th  February ; 

Telegram  of  17th  February  from  Mr.  Cromie  to  Mr.  Newcombe; 
Letter  16th  February  from  Mr.   Elliott  to  the    Minister    of    Justice,    received 
23rd  February; 

Letter  17th  February  from  Mr.  Elliott  to  the  Minister  of  Justice,  enclosing  copy 
of  the  report  of  Mr.  Justice  Clement,  who  was  named  by  the  Provincial  Minister  of 
Railways  under  the  provisions  of  the  Statute  to  ascertain  the  actual  cost  of  construc- 
tion of  the  railway. 

Copy  of  the  above  correspondence  is  submitted  herewith. 

On  2nd  February  the  Deputy  Minister  of  Justice  wrote  the  Attorney  General 
of  British  Columbia,  enclosing  for  his  consideration  and  any  observations  which  he 
desired  to  submit  for  the  information  of  the  undersigned  copies  of  tho  three  tele- 
grams which  had  then  been  received  from  Mr.  Elliott;  and  he  wrote  the  Attorney 
General  again  on  12th  February,  enclosing  copy  of  another  telegram  from  Mr. 
Elliott,  received  in  the  interval. 

On  2nd  March  the  Attorney  General  wrote  the  undersigned  in  reply,  enclosing 
also  copy  of  a  memorandum  proimrod  by  the  Taylor  Engineering  Company;  copies 
of  the  Attorney  General's  letter  and  of  the  snid  memorandum  are  submitted  here- 
with. 

It  will  bo  perceived  that  the  present  application  for  disallowance  submitted  on 
behalf  of  tho  Mines  Company  is  concerned  solely  with  grounds  alleging  in  emphatic 
terms  the  invalidity  of  the  legislation  for  the  reason  that  the  enactment  of  it  was 
incompetent  to  the  local  legislature,  because  it  conflicts  with  the  Dominion  Windiug- 
ITp  Act;  relates  to  bankruptcy  and  insolvency;  derogates  from  the  authority  of  the 
Governor-in-Council  to  appoint  the  judges  under  Section  9(i  of  tho  British  North 
America  Act,  1867,  and  is  so  far  a  complete  nullity  as  to  be  incapable  of  having  effect 
eitlier  inherently  or  by  acquic-icenso  or  ratification. 

On  the  otliCr  hand  the  Attorney  General  argues  in  effect  that  the  statute  is  con- 
cerned merely  with  property  or  civil  rights  or  private  and  local  matters  in  the  Pro- 
vince, and  does  not  entrench  upon  any  Dominion  power,  and  he  maintains  the  auth- 
ority of  the  legislature  to  name  a  commissioner  for  tho  purpose  of  ascertaining  the  coat 
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of  construction  of  the  railway,  as  provided  by  the  Act.  He  points  out  that  the  occasion 
of  the  legislation  was  an  application  by  the  Mines  Company  for  extension  of  its 
powers  to  construct  the  railway  upon  a  public  highway,  these  having  reached  their 
statutory  limit,  and  that  it  was  in  the  circumstances  not  only  within  the  authority, 
but  even  the  duty  of  the  legislature  to  see  that  equitable  provisions  were  made,  and 
he  submits  that  the  court  is  the  proper  tribunal  for  determining  Mr.  Elliott's  objec- 
tions. 

It  appears  from  the  memorandum  submitted  by  the  Taylor  Engineering  Com- 
pany that  the  Mines  Company  as  well  as  all  other  interested  parties,  was  given  full 
opportunuy  of  hearing,  and  was  duly  heard  before  a  select  committee  of  the  legis- 
lature appointed  to  investigate  the  dispute  between  the  Dolly  Varden  Mines  Com- 
pany and  the  Taylor  Engineering  Company,  Ltd.,  and  that  the  Committee  reported 
substantially  in  favour  of  the  legislation  which  was  thereupon  after  debate  passed  by 
the  Legislative  Assembly,  as  it  ia  said  unanimously. 

It  is  represented  by  Mr.  Elliott  in  his  telegram  of  15th  January  that  "forcible 
possession  has  been  taken  of  all  the  assets  nnd  properties  of  the  Dolly  Varden  Mines 
Company,  and  valuable  assets  Have  been  appropriated  and  converted  into  money  and 
constant  wastages  of  assets  are  occurring.  The  titles  to  the  properties  have  been 
transferred  to  some  nominal  purchaser,  and  Tnylor  Company,  Limited,  is  in  hands  of 
trustee  for  creditors.  Under  these  circumstances  it  is  respectfully  submitted  that  to 
suggest  the  taking  of  legal  proceedings  by  Dolly  Varden  Mines  Company  is  to  make 
a  mockery  of  Justice,"  and  he  observes  that  the  Company  would  be  at  a  disadvantage 
in  the  litigation  by  reason  of  its  resources  h:iving  been  taken  out  of  its  hands  and 
appropriated  to  the  adversary,  from  whom  it  is  also  suggested  it  would  be  impossible 
to  recover  damages  or  costs. 

These  consideratioiis  do  not,  however,  in  the  opinion  of  the  undersigned,  justify 
the  exercise  of  the  power  of  disallowance  upon  any  debatable  question  of  legislative 
authority.  It  is  manifest  that  if  the  statute  be  \iUra  vires,  as  is  so  unhesitatingly 
affirmed  on  bei^:,ii  of  the  Mines  Company,  it  could  not  legally  operate  to  justify  or 
bri  ig  about  the  condition  ot  affairs  of  which  the  Company  complains ;  because,  upon 
thf  assumption  that  the  Company's  corporate  capacity  continues,  it  has  the  right  to 
resort  to  the  judicial  tribunals  which  would  afford  a  mandatory  remedy  against  com- 
pulsory proceedings  which'  have  no  legal  sanction;  and  on  tht  other  liand,  if  the  Com- 
pany be  in  difficulties  because  of  the  expiry  cf  statutory  powers  affecting  its  consti- 
tution, that  is  a  condition  not  attributable  to  the  Act  under  consideration. 

In  these  circumstances  the  undersigned  does  not  consider  it  necessary  to  express 
an  opinion  upon  the  questions  of  constitutional  autliority  which  the  correspondence 
on  behalf  of  the  Mines  Company  suggests  seeing  that  these  questions  are  strongly 
maintained  in  the  affirmative  by  tlie  Attorney  (Jeneral  on  behalf  of  the  local  Govern- 
ment. He  considers  that  the  questions  so  involved  in  this  application  may,  as  inti- 
mated to  the  Company's  solicitor  by  the  Deputy  Minister  of  Justice  on  Yth  January 
last,  bo  "more  appropriately  determined  by  the  judicial  tribunals  than  by  the  executive 
in  the  exercise  of  the  power  of  disallowance." 

There  is  however  another  aspect  of  the  case  not  involved  with  any  question  of 
constitutional  validity. 

The  Mines  Company  was  incorporated  by  the  authorities  of  the  State  of  Delaware 
in  the  United  States  of  America;  it  appears  to  have  acquired  certain  mining  property 
in  the  Province  of  British  Columbia,  tmd  by  local  Act,  Chapter  53  of  1917,  the  power 
to  construct  and  operate  a  railway  for  use  in  connection  with  ihe  operation  of  the 
mines;  this  property,  or  some  of  it,  was  acquired  from  Daniel  W.  Cameron  and  part 
only  of  the  purchase  price  has  been  paid;  the  property  had  been  mortgaged  in  favour 
of  George  Wingfield  of  the  Goldfields  Consolidated  Minos  Company  and  the  mortgage 
was  outstanding;  tlio  Mines  Company  had  contracted  with  the  Taylor  Engineering 
Company  for  the  construction  of  the  railway;  considerable  work  had  been  done  under 
this  contract,  but,  the  Mines  Company  having  failed  in  its  obligations,  the  Engineer- 
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ing  Company  was  unable  to  complete  its  contract;  work  was  stopped,  and  by  tlie 
provisions  of  the  said  Chapter  53  of  1917,  the  Mines  Company  not  having  its  railway 
ready  for  operation  before  31st  December,  1918,  its  powers  to  construct  and  operate 
the  railway  became  null  and  void.  The  Mines  Company  in  these  circumstances 
applied  to  the  legislature  for  renewal  and  extension  of  its  former  powers.  Tt  was  of 
course  quite  competent  to  the  legislature  to  grant  or  to  refuse  this  application;  and, 
if  granted,  to  impose  reasonable  conditions.  The  Act  which  resulted  cannot  however 
be  regarded  as  an  extension  upon  terms,  consequent  upon  the  application  of  the  Mines 
Company,  because,  in  the  event  of  failure  of  the  Mines  Company  to  discharge  within 
a  limited  time  the  obligations  in  connection  with  the  construction  of  the  railway,  it 
is  i)rovided  that  the  entire  property  of  the  Mines  Company  in  the  Province,  including 
both  its  mines  and  the  railway  shall  pass  to  the  Taylor  Engineering  Company  for  the 
purposes  provided  by  the  Act.  The  situation  as  it  stood  when  the  Bill  was  under 
consideration  by  the  legislature  was  one  which  could  conveniently  have  been  con- 
sidered by  the  judicial  tribunals,  which  had  undoubted  jurisdiction  to  declare  the 
respective  rights  of  the  vendor,  mortgagee  and  contractor,  and  to  adjudge  such 
remedies  for  recovering  all  the  amounts  payable  by  Mines  Company  as  were  justified 
by  the  facts  and  circumstances  of  the  case.  The  legislature  nevertheless  put  itself 
in  the  position  of  the  competent  court,  and  undertook  to  regulate  the  situation  by 
way  of  a  legislative  measure.  In  the  view  of  the  undersigned  this  was  an  objection- 
able method  of  procedure,  even  if  the  power  of  the  legislature  be  not  questioned.  The 
declaration  of  charges  and  directions  for  tlie  realization  of  property  for  discharge  of 
existing  liabilities  are  effected  by  judicial  proceedings  constitutionally  entrusted  to 
the  courts,  and  it  is  in  the  opinion  of  the  undersigned  not  desirable  that  the  legislature 
should  assume  the  functions  of  a  court  of  justice. 

The  undersigned  finds  it  unnecessary  however  to  determine  whether  the  proceed- 
ings of  the  Assembly  were  justified,  cither  by  the  special  circumstances  of  the  case 
or  by  the  equity  of  the  measure  which  it  adopted.  It  is  represented  that  not  only  the 
Engineering  Company,  but  also  Mr.  Cameron,  the  vendor,  and  Mr.  Wingfield,  the 
mortgagee,  are  opposed  to  the  disallowance  of  the  Act.  Moreover  it  was  on  2!)th 
March,  1919,  that  the  Act  was  assented  to,  and  it  was  not  until  4th  January,  last,  that 
the  undersigned  received  any  intimation  of  complaint  from  the  Mines  Company. 
It  is  represontod  tiuit  in  the  interval  steps  had  been  taken  under  the  provisions  of 
the  Act,  and  that  the  property  of  the  Mines  Company  had  been  taken  out  of  its 
hands  and  jiresumably  interests  liave  been  acquired  upon  the  foundation  of  the 
statute.  It  nuiy  be  observed  that  a  period  of  at  least  twenty-five  days  from  the  data 
of  the  judge's  report  was  allowed  for  the  Mines  Company  to  elect  whether  it  would 
pay  to  the  Taylor  Engineering  Company  the  amoimt  of  the  actual  cost  of  construc- 
tion, and  so  not  only  to  retain  its  property,  but  also  to  acquire  an  extension  of  time 
for  the  construction  of  the  railway,  by  providing  for  the  discharge  of  its  liabilities 
to  the  Engineering  Company;  and  it  would  appear  from  the  correspondence  submittwl 
that  th«  amount  has  Jiot  been  paid,  although  the  cost  of  construction  was  ascertained 
and  repilrted  by  consent  so  long  ago  as  22nd  April  last.  In  these  circumstances  the 
delay  in  submitting  any  objection  suggests  that  the  provisions  of  the  statute  may  not 
at  the  time  have  been  regarded  as  unsatisfactory,  and  in  this  connection  it  may  be 
reiterated  tiuit  the  ground  for  disallowance  which  is  prominently  put  forward  is  that 
of  legislative  incompetence.  But,  whatever  may  liave  been  tiie  reasons  accounting  for 
the  delay  of  the  Mines  Company  i'--  submitting  its  complaint,  the  undersigned  appre- 
hends that,  upon  juat  and  equitable  principles,  whore  a  legislature  adopts  the  extra- 
ordinary j)roceduro  of  providing,  in  place  of  the  judicial  tribunals,  for  the  adminis- 
tration of  property  in  which  various  iutovests  are  concerned,  or  enacts  provisions 
interfering  with  vested  rights  or  existing  obligations,  a  person  desiring  to  object  to 
the  justice  of  the  legislative  measure  should  move  with  reasonable  promptitude  so 
as  to  avoid  responsibility  by  delay  or  aijparcnt  acquiescence  for  any  change  of  position 
in  consequence  of  which  disallowance  might  operate  prejudicially   to  others,   who, 
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aliaough  not  the  promoters  of  the  Act,  may  be  affected  by  its  operatiou  or  by  the 
pr  ceedinga  authorized  thereby,  and  the  undersigned  is  not  satisfied  that  in  the  present 
case  disallowance  iivight  not  create  considerable  confusion  and  produce  loss,  hardship 
or  injustice  not  less  than  that  which  it  might  be  designed  to  avoid  or  to  remedy. 

Chapter  32,  intituled  "An  Act  to  provide  for  the  Settlement  of  Differences 
between  the  Governments  of  the  Dominion  and  the  Province  respecting  Indian  lands 
and  Indian  Affairs  in  the  Province  of  British  Columbia." 

This  Act,  the  nature  of  which  is  briefly  described  by  its  title,  provides  by  Section 
3  authority  to  the  Lieutenant  Governor  in  Council  for  the  purpose  of  adjusting, 
rendjusting  or  confirming  the  reduction,  cut-offs  and  additions  in  respect  of  Indian 
reserves  proposed  in  the  report  of  the  Commission,  and  to  carry  on  such  further 
negotiations  and  enter  into  such  further  agreements,  whether  with  the  Dominion 
Government  or  with  the  Indians,  as  may  be  found  necessary,  for  a  full  and  fiiiai  adjust- 
ment of  the  differences  between  the  said  Governments. 

Upon  this  the  undersigned  obseives  that  Indians  and  Indian  reserves  are  com- 
mittei;  by  Section  91  ->f  the  British  North  America  Act  to  the  exclusive  legislative 
authority  of  the  Dominion,  and  that  if  there  be  occasion  for  negotiations  between  the 
local  authorities  and  the  Indians  with  respect  to  reserves,  these  should  be  carried  on 
through  the  Governnxent  of  Canada,  as  representing  the  Indians,  and  not  with  tlie 
Indians  directly,  and  that  in  so  far  as  it  be  the  intent  of  this  section  to  authorize 
direct  negotiations  upon  the  subject  between  the  Lieutenant  Governor  and  the  Indians 
the  provincial  legislature  is  in  the  opinion  of  the  undersigned  incompetent  to  sanction 
such  proceedings.  The  undersigned  apprehends  however  that  it  should  not  be 
presumed  and  probably  was  not  the  intention  that  the  negotiations  in  question  should 
be  carried  en  with  the  Indians  otherwise  than  through  the  Government  of  the 
Dominion  with  which  their  affairs  are  constitutionally  charged. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

CHAS.  .1.  DOHERTY, 

Minister  of  Justice. 


Chioauo,  III.,  Jan.  4th.  1920. 
Hon.  Minister  of  Justice, 
Ottawa. 

As  solicitor  for  Dolly  Varden  Mines  Company  may  I  respectfully  bring  to  your 
attention  that  the  Dolly  Varden  Mines  Railway  Act  Amendment  Act  1919  parsed  by 
British  Columbia  Legislature  is  ultra  vires  owing  to  derogation  from  and  conflict  with 
provisions  of  Dominion  Winding-TTp  Act.  Dolly  Varden  Mines  Company  was  trading 
company  currying  on  business  in  Canada  within  interpretation  sections  of  Dominion 
Wiiiding-Up  Act.  British  ColunAia  Legislature  ■proceec'  to  create  fetatutdry  liability 
fix  timo  for  payment  arid  provides  for  drastic  bankruptcy  and  insolvency  proceedings 
so  as  to  comii)ulsorily  divest  Dolly  Varden  Mines  Company  of  all  its  aaaets,  even 
preventing  recovery  of  any  surpltis  assets  by  the  Company  Ibeyond  specified  portion 
withouut  providing  any  machinery  for  recovery  by  Company  of  any  surplus  assets 
whatever  in  view  undoulbted  breadi  of  constitution  of  British  Columlbia  I^egis'lature 
and  in  view  of  fact  that  forcible  possession  has  been  taken  of  company's  assets  and 
continuous  wastage  ia  occuring  may  I  tMpectfully  urge  that  immediate  action  to 
nullify  Act  be  brought  about  through  Dominion  Governmental  action.  May  T 
respectfully  refer  you  to  Ontario  versus  Canada  1894  Appeal  Cases  189  and  Gushing 
versus  Dupuy,  .5  Appeal  Cases  415.  My  address  is  Hotel  Vancouver  Annex  at 
Vancouver,  British  Colum1>ia.    Am  leaving  Chicago  for  Vancouver  to-<iay. 

R  T.  ELLIOTT. 
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,  I.  ;-.  ,  -  t    ,  ;iiir  ,v     Department  of  Justice,  Ottawa,  Tth  January,  1920. 

Sir— I  have  the  honour  to  acknowledge  your  telegram  of  4th  instant  with 
respect  to  the  Dolly  Varden  Mines  Railway  Amendment  Act  1919  of  British  Columbia, 
and  suggesting  that  this  should  be  disallowed  as  ultra  vires. 

I  am  to  say  that  this  matter  wUl  be  duly  considered,  but  I  may  remind  you  that 
iu  pursuance  of  the  general  course  of  practice  questions  such  as  you  suggest  would 
be  more  appropriately  determined  by  the  judicial  tribunals  than  by  the  executive 
in  the  exercise  of  the  power  of  disallowance. 

I  have  the  honour  to  |be.  Sir,  ;      ;  ,,,  . 

,.^  ,,      '  Your  dbedient  servant,  '    ' 


E.  L.   NEWOOMBE, 

Deputy   Minister   of   Justice. 


R.  T.  Eluott,  Esq.,         ^  r^   -'^    ■ 
'     Attorney-at-Law, 
•'  Hotel    "Vancouver    Annex, 

-  Vancouver,  B.   C. 


Minis'ter  of  Justice, 
Ottawa.  Out. 


Vancouver,  B.C.,   loth   Jan.,   1920. 


Mry  X  add  to  my  prior  telegrams  this  explanation  why  the  Dolly  \  arden  Railway 
Amendment  Act  1919  was  ultra  vires  the  Legislature  of  British  Columbia  by  reason 
of  dero-ating  from  provisions  of  section  96  of  British  North-America  Act  paragraph 
while  in  questions  directly  between  Crown  in  right  of  Province  and  a  subject  Ihe 
Provincial  Legislature  may  have  full  i>ower  possibly  extending  even  to  confiscation 
when  disputes  arise  between  subject  and  8u)bject  it  is  the  constitutional  right  of  each 
party  to  such  dispute  to  receive  adjudication  at  hands  of  judge  appointed  by 
Dominion  paragraph  if  any  modification  of  this  principle  be  allowed  any  Provincial 
Legislature  can  hear  and  determine  any  action  or  suit  arising  in  Province  completely 
usurping  functions  of  judiciary  precisely  what  happened  in  Dolly  Varden  case.  ,•  r 
.       ,  R.    K   ELLIOTT. 
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Minister  of  Justice, 
Ottawa.  Ont. 

Sir  —I  have  the  honour  to  acknowledge  the  letter  under  date  of  Tth  instant  from 
the  Deputy  Minister  of  Justice  with  respect  to  the  Dolly  Varden  Mines  Kailway 
Amendmei"it  Act  1919  of  British  GolunHbia  paragraph  in  so  far  as  regards  the  reminder 
that  under  ordinary  circumstances  the  matters  at  issue  "would  be  more  appropriate  y 
determined  by  the  Judicial  tribunal  than  by  the  execjutive".  May  1  respectfully 
point  out  that  the  circumstances  surrounding  the  enactment  under  consideration  are 
altogether  extraordinary  paragraph  in  the  first  place  the  enactmti)t  taken  as  a 
whole  constitutes  bankruptcy  and  insolvency  legislation  beyond  any  shadtow  ot 
doubt  or  possibility  of  argument  no  other  purpose  or  *jcct  can  be  read  into  any  ot 
its  provisions  than  a  purpose  and  object  to  make  a  complete  compulsory  disposition 
of  all  the  assets  and  properties  real  and  pcrsoiial  of  the  Dolly  Varden  Mines  Co.  in 
the  Province  of  British  Columbia  paragraph.  In  the  second  place  the  administration  of 
the  assets  and  properties  is  entrusted  to  the  Taylor  Engineering  Co.,  Limited^  and 
the  resulting  beneficially  estate  and  interest  after  payment  off  of  obligations  created 
by  statute  is  vested  in  Taylor  Engineering  Co..  Limited  instead  of  reverting  to  the  real 
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owners  Dolly  Varden  Mines  Comi)any  paragraph.  In  the  third  plaoe  pursuant  to  the 
enactment  forcilble  possession  has  been  taken  of  all  the  assets  and  properties  of  the 
Dolly  Varden  Mines  Co.  and'  valuable  assets  have  been  appropriated  and  converted 
into  money  and  constant  wastages  of  assets  are  occurring  the  ititles  to  the  properties 
have  been  transferred  to  some  nominal  purchaser  and  Taylor  Engineering  Co., 
Limited  is  in  hands  of  trustee  for  creditors  paragraph.  Under  these  circumstances  it 
is  respectfully  submitted  that  to  suggest  the  taking  of  legal  proceedings  by  Dolly 
Varden  Mines  Co.  is  to  make  a  mockery  of  Justice.  The  Company's  opponents  would 
fight  the  company  with  moneys  oibtained  from  unlav?ful  conversion  of  company's  own 
assets  and  when  litigation  resulted  successfully  in  theory  the  fact  would  ibe  that 
company  could  only  recover  its  own  properties  together  with  any  remaining  remnants 
of  its  convertible  assets  and  with  right  to  cover  damages  and  costs  from  a  nebutous 
legal  entity  without  any  financial  standing  or  existence  paragraph.  Without  any  dis- 
position whatever  to  indulge  in  heroics  may  I  respectfully  point  out  to  you  that  breach 
of  constitution  is  absolutely  clear  that  our  right  to  evoke  the  nearest  and  strongest 
avenue  of  relief  is  assured  to  us  by  extraordinary  conditions  above  set  forth  and  to 
prevent  further  wastage  and  conversion  of  assets  and  that  to  le.  e  us  to  result  of  liti- 
gation is  to  deny  us  justice  as  only  possible  fund  for  conduct  of  litigation  would  be 
our  own  assets.  In  conclusion  may  I  respectfully  urge  upon  your  consideration  the 
fact  that  there  must  be  on  your  office  some  positive  duty  to  uphold  and  protect  the 
constitution  of  Canada  and  to  prevent  de&i)oilment  of  victims  under  illegal  forces 
of  ullra  vires  legislation. 

E.   T.   ELLIOTT, 

Solicitor  for  Dolly  Varden,  Mines  Company. 


16th  January,  1920. 
Sir: — I  have  the  honour  to  acknowledge  your  two  telegrams  of  15th   instant, 
making  further  representations  in  support  of  the  application  for  disallowance  of  the 
Dolly  Varden  Mines  Eailway  Amendment  Act  1919  of  British  Columbia,  and  am 
to  inform  you  that  this  will  receive  due  consideration. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 
R.  T.  Elliott,  Esq.,  K.C., 
Vancouver,  B.C. 


Vancouver,  B.C.,  Jan.  16,  1920. 

E.  L.  Newcombe,  Deputy  Minister  of  Justice, 
Ottawa,  Ont. 

Account  of  great  big  interest  in  Dolly  Varden  disallowal  applioations  we  would 
apiireciate  very  much  securing  documents  between  R.  T.  Elliott,  K.O.,  and  your  depart- 
ment for  publication,  but  Mr.  Elliott  will  not  release  these  without  your  consent  stop 
as  grounds  for  disallowal  application  are  constitutional  and  of  public  interest  will 
you  be  good  enough  to  wire  us  or  Mr.  Elliott  authorizing  release, 
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17th  January,  1920. 


Sun  Publishing  Co.,  Ltd., 
Vancouver,  B.C. 


No  Objection  to  publication  Dolly  Varden  correspondence  if  Elliott  so  desires. 
••  E.  L.  NEWCOMBE.     . 


12th  February,  1920. 

-      Sir:—  ,  .'■''■ 

Be   Dolly   Varden  Mines   Bailway   Act   Amendment  Act. 
I  have  the  honour  to  acknowledge  your  telegram  of  12th  instant,  which  will 
receive  consideration  in  connection  with  your  previous  messages     I  rnay  say  that  copy 
o?  tTese  has  been  communicated  to  the  Attorney  General  of  British  Columbia  and  the 

Minister  is  awaiting  his  reply. 

..  _.       I  have  the  honour  to  be,  Sir, 

Your  obedient  servani,, 

E.  L.  NEWCOMBE, 

^  -n        xrn       '      ,  r  Deputy  Minister  of  Justice.        ] 

K.  T.  Elliott,  Esq.,  K.C.,  ^"V'*  " 

Vancouver,  B.C. 

--  '  Vancouver,  Feb.  12th  1920. 

Hon..  Arthur  Meighen, 
Ottawa. 

soon  they  expect  decision.    Kindly  answer.  ^  J.  OROMIE. 

■■      ;   >"-  14  February,  1920. 

K.  J.  Oromie,  Esq., 

Vancouver,  B.C. 

Dolly  Varden  mmcs.  Tour  telegram  twelfth  to  Mr.  Meiehen.  Minisier  i,  await- 
•  !,trZ  Attorney  General  at  Victoria  before  reportine  upon  Mr.  Elliott » 

ZSl  tdi^  See  Wue.  General  ha.  been  «ked  to  e>rp^ite  but  do  no, 
rS:  antieipation  o,  disallowance  a.  iudicial  -^^'--J ^^       ,      ,. 

■'        /Vi  r  n   Vancouver,  B.C.,  Feb.  16. 

Hon.  Minister  of  Justice, 
Ottawa. 
Mav  I  supplement  my  communications  to  your  Department  respecting  British 
Colu^fa  DoTy  VaTden  Mines  Railway  Act  by  referring  shortly  to  alleged  acquiescence 
or  ratification  pa.^graph.    Rule  states  Halsbur.vs  LawB  of  England  Volume  one  para- 
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graph  three  seven  nine  as  follows  an  Act  may  be  void  in  its  inception  and  therefore 
not  capable  of  ratification  becauee  it  is  one  which  the  intended  principal  had  not 
the  power  to  do  paragrapli.  Lord  Chelmsford  in  Riche  Case  Law  Reports  Seven 
House  of  Lords  page  six  seven  nine  said  it  is  exactly  in  the  same  condition  as  if  no  con- 
tract at  all  had  been  made  and  therefore  ratification  of  it  is  not  possible  paragraph. 
Several  other  authorities  cited  Ilalsbury  of  which  two  fully  establish  existence  above 
principle  see  Exchange  Banking  Company  twenty  one  Chancery  Division  519  Mann 
versus  Edinburgh  1893  Appeal  Cases  69  also  proposition  23  Lefroys  Legislative  Power 
page  300  paragraph.  Reason  above  principle  necessarily  applies  invalid  proceedings 
Provincial  Legislature  is  conclusive  of  law  stated  by  Taschereau  in  Lenoir  versus 
Ritchie  three  Supreme  Court  Canada  Reports  024  namely  Provincial  Statute  passed 
on  matter  over  which  Legislature  has  no  authority  or  control  under  British  North 
America  Act  is  complete  nullity  no  power  can  give  it  validity  paragraph.  These  ex- 
pressions necessarily  exclude  any  power  or  eflPect  of  acquiescence  or  ratification. 

R.  T.  ELLIOTT.  » 


■  ';  17th   February,    1920. 

Re  Dolly  Varden  Mines  Railway  Act. 

Dkar  Sih  : — I  beg  to  acknowledge  your  telegram  of  ICth  instant  and  may  say  that 
the  same  will  xeceive  due  consiaeration. 

'  Yours  truly,        u      : 

.&%»'     w.         .Y  •'  E.  L.  NEWCOMBE. 

Deputy   Minister   of   Justice. 
R.  T.  Elliott,  Esq.,  K.C.,  ' 

Hotel  Vancouver,  -     •«*.^.' 

Vancouver,  B.C. 


%:^ 


E.  L.  Newoombe, 

Deputy  Minister  of  Justice, 
Ottawa. 


VANcouvEn,   B.C.,   Feb.   17. 


ami'- 


Thanks  your  wire  Public  requires  no  anticipation  of  disallowance  but  knows 
that  high  reputation  of  Canadas  Justice  Department  and  yourself  can  be  relied 
on  to  definitely  deal  with  a  constitutional  question  wiiich  appears  so  elementary 
that  is  in  a  dispute  between  a  foreign  mining  company  and  a  local  contracting  com- 
pany in  British  Columhia  Legislature  assumes  the  right  to  step  in  constitute 
itself  into  a  regular  court  and  say  to  the  Mining  Company  we  will  give  you  thirty 
days  to  pay  so  much  money  to  the  contractors  if  you  do  not  do  this  we  will  take 
your  mine  away  from  you  and  give  it  to  the  contracting  company  stop  Either  the 
Provincial  Legislature  has  orders  not  the  constitutional  authority  to  act  in  such 
matters  and  the  public  awaits  your  definite  decision  one  way  or  the  other  because 
after  permitting  the  Legislature  to  disregard  the  courts  and  take  the  Mining  Com- 
panys  entire  assets  away  from  them  it  would  seem  beyond  reasonable  .iustice  to  then 
refer  the  unfortunate  Mining  Company  to  the  court  without  first  restoring  to  them 
the  possession  of  their  property  every  mining  and  industrial  company  here  particu- 
larly those  having  foreign  capital  are  vitally  interested  because  as  they  havo 
expressed  thameelvea  publicly  and  through  the  press  what  show  have  they  got  for 
their  money  if  after  investing  in  British  Columbia  they  get  into  a  dispute  with  some 
local  company  who  in  place  of  applying  in  the  regular  way  to  the  courts  appeals 
direct  to  the  Legislature  and  is  granted  relief    This  in  a  general  way  is  how  the  public 
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regard  the  proposition  and  is  the  reason  why  your  Department  should  disallow  or 
answer  for  publication  grounds  upon  which  Mr.  Elliott  has  requested  disallowal  I  have 
tried  to  make  the  matter  plain  as  I  take  it  from  your  wire  you  wish  general  informa- 
tion.    Kindly  keep  me  posted. 

R.    J.    Tromie, 
.     i     '  Puhlkher    Vancouver    Daily    Sun. 

.     ,-   ,  Vancouver,  B.C.,   16th   February,   1920. 

The  Honourable, 

The  Minister  of  Tustice, 
Ottawa,  Ont. 

7?e  Dolly  Varden  Mines  Railway  Amendment  Act,  1919. 

Sm. — May  I  supplement  my  communicatitms  to  your  Department  respecting  the 
above  British  Columbia  Lcgi-lative  proceeding,  by  dealing  shortly  with  the  matter 
of  alleged  ratification. 

The  rule  is  staled  in  Hdsbury's  Laws  of  England,  olume  1,  Paragraph  379,  as 
follows : — 

s:v;  "An  Act  may  be  void  in  its  inception,  and  therefore  not  capable  of  rati- 

fication, because  it  is  one  which  the  intended  principal  had  not  the  power  to  do." 
Several  authorities  are  cited,  out  of  wh'if-h  I  would  direct  your  attention  to  two 
cases  as  fully  establishing  the  existence  and  application  of  the  above  principle:  See  In 
re  Exchange  Banking  Company  (18ft2)  21  Chancery  Division  519;  and  Mann  and 
Beattie  v.-.  Edinburgh  Northern  Tramways  Company  (1893)  Appeal  Cases  69.  See 
also  Proposition  No.  SIJ,  Lefroy's  Legislative  Power  in  Canada  at  page  300. 

The  reason  why  the  above  principle  necessarily  applies  to  invalid  proceedings  of 
a  Provincial  Legislature  is  the  conclusion  of  law  stated  by  Mr.  Justice  Taschereau 
in  the  case  of  Lenoir  vs.  Ritchie,  (1879)  3  Supreme  Court  of  Canada  Reports  at  pages 
624  and  625:— 

"A  Provincial  Statute  passed  on  a  matter  ov^  •  which  the  Legislature  has 
no  authority  or  control,  under  the  British  North  America  Act,  is  a  complete 
nullity;  a  nullity  of  non  esse. — Defectus  potestatus,  nullitas  nullitatum.  No 
power  can  give  it  vitality." 

The  expression  used  by  the  learned  Judge  "No  power  can  give  ii  vitality"  of 
necessity  excludes  any  power  of  ratification — if  any  other  construction  v  re  possible, 
any  two  parties  desiring  to  transfer  Federal  Powers  to  a  Provincial  Legislature  would 
simply  procure  Provincial  Legislation  at  the  instance  of  one  such  party,  and  bring  it 
into  eflFect  by  ratification  on  the  part  of  the  other  of  such  parties.  The  illegality  and 
impossibility  of  such  a  course  requires  no  argument. 

I  have  the  honour  to  be,  sir. 

Yours  obediently, 

R.    T.   ELLIOTT. 


The  Honourable, 

The  Minister  of  Justice, 
Ottawa,  Ont. 


Vancouver,   February   17th,    1920. 


Sir, — I  have  the  honour  to  attach  a  copy  of  Reixirt  of  the  Honourable  Mr.  Justice 
Clement  under  the  Dolly  Varden  Mines  Railway  Amendment  Act,  1919. 

This  report  shows  that  Mr.  Justice  Clement,  under  a  Provincial  Appointment, 
sat  and  acted  as  a  Judge  of  a  Superior  Court  of  Record  in  derogataion  from  and  of 
Section  96  of  the  B.N.A.  Act. 


.Mut^lAiii^. 


796 


BRITISH  COLUMBIA 


No  appeal  is  possible  in  respect  of  this  proceeding,  and  the  only  remedy  available 
for  interests  adversely  affected  is  disallowance. 


^ 


I  have  the  honour  to  be,  sir, 

Yourt   respectfully, 


R.    T.   ELLIOTT. 


Hon.  Charles  J.  Dohertv,  K.C, 
Minister  of  Justice, 

Ottawa,  Canada. 


Victoria,    2nd    March,    1920, 


Dear  Sir, —  ■  •   .,.-■- 

Re  'the  Dolly  Varden  Mines  Railway  Act  Amendment  Act,  1919 r 
I  have  the  honour  to  acknowledge  receipt  of  your  letter  of  the  12th  February, 
1920,  enclosing  communications  from  the  Dolly  Varden  Mines  Company  relative  to 
an  application  to  disallow  the  Dolly  Varden  Mines  Kailway  Act  Amendment  Act, 
1919.  I  have  requested  the  Taylor  Engineering  Coiriipany  to  prepare  a  memorandum 
setting  out  its  side  of  the  matter,  which  has  been  done,  and  I  am  forwarding  the 
memorandum  to  you. 

With  reference  to  the  conventions  put  forward  in  support  of  the  application: 
The  first  of  these  contentions  is  that  the  legislation  embodied  in  the  Act  trenches 
upon  the  sphere  of  bankruptcy  and  insolvency.  I  am  unable  to  accept  this  contention, 
which  seems  to  be  untenable  on  two  grounds,  one  of  fact  and  one  of  law. 

On  the  ground  of  fact,  there  would  appear  to  have  been  no  question  as  to  the 
ability  of  the  Dolly  Varden  Mines  Company  to  pay  its  debts,  and  the  legislation  is 
based  not  on  the  inability  but  the  unwillingness  of  the  Company  to  equitably  meet 
its  just  obligations. 

As  to  the  ground  of  law,  I  understand  the  distinctive  mark  of  legislation  relating 
to  bankruptcy  or  insolvency  to  be  that  it  effects  a  complete  change  in  the  status  of 
the  individual  or  company  submitted  to  its  provisions ;  an  adjudication  of  bankruptcy 
or  a  winding-up  order  resembling  in  this  respect  a  judgment  in  rem.  After  such  an 
adjudication  or  order  the  legal  persona  of  ihe  individual  in  the  one  case,  and  the 
corporate  status  of  the  company  in  the  other,  were  annihilated;  and  a  fresh  entity 
in  the  view  of  the  law  emerged  from  the  process. 

This  profound  effect  on  status  and  its  compulsory  character  seemed  to  me  to  be 
essential  characteristics  of  legislation  relating  to  bankruptcy  or  insolvency,  and  both 
seem  to  be  conspicuously  absent  from  the  legislation  contained  in  this  Act. 

No  alteration  in  status  is  effected  by  the  Act,  and  the  corporate  state  and  the 
corporate  powers  of  the  Dolly  Varden  Mines  Company  remain  intact  as  they  existed 
on  the  day  when  the  Company  became  domiciled  in  this  Province. 

No  compulsion  was  sought  to  be  or  was  effected.  A  free  choice  was  offered  to  the 
Dolly  Varden  Minea  Company  whether  it  would  itself  pay  its  debts  or  whether  those 
debts  should  be  paid  in  invitum.  The  Execution  Acts  and  process  of  execution  rest 
on  the  same  principle. 

The  second  contention  of  the  Dolly  Varden  Mines  Company  is  not  very  intelli- 
gible to  me,  viz.,  that  which  suggests  some  infringement  of  Section  96  of  the  British 
North  America  Act. 

I  do  not  think  a  contention  sustainable  which  denies  the  power  of  the  Legislative 
Assembly  to  act  through  its  organ,  a  Special  Committee,  and  I  do  not  very  well 
understand  how  the  Legislative  Assembly  could  have  refused  to  appoint  a  Special 
Committee  ivhen  requested  to  do  so  by  the  petition  of  the  Dolly  Varden  Mines  Com- 
pany, since  the  duty  of  inquiring  into  and  redressing  grievances  is  surely  one  of  the 
foremost,  as  it  is  the  oldest  of  the  functions  of  a  Legislature. 
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In  my  opinion,  there  is  no  justifii^utioii  for  the  disallowance  of  this  Act,  and, 
if  done,  will  constitute  a  serious  interference  with  Provincial  rights. 

The  Dolly  Varden  Company  was  granted  a  charter  by  the  Legislature  in  1917 
giving  them  the  right  to  construct  a  railway  on  a  public  highway,  and  the  charter 
required  that  the  road  be  completed  within  a  specified  limit  of  time.  This  was  not 
done,  and  they  were  petitioners  to  the  Legislature  in  1919  for  an  extension  and 
renewal  of  franchise  rights.  Tlie  Provincial  Parliament,  i't  its  legislation,  was  not 
only  within  its  competence  dealing  with  property  and  civil  rights,  but  was  peculiarly 
concerned  with  a  matter  requiring  an  equitable  adjustment  betwccu  all  parties  affected 
by  the  privileges  extended  by  the  Legislature  in  1917,  and  the  honour  of  the  Legisla- 
ture and  its  responsibility  to  its  citizens  demanded  action. 

I  wish  to  quote  with  emphasis  the  remarks  of  Sir  Oliver  Mowat  stated  in  Lefroy's 
Legislative  powers  in  Canada  at  page  201: — 

"  I  repudiate  the  notion  of  the  Petitioners  that  it  is  the  office  of  the  Domin- 
ion Government  to  sit  in  judgment  on  the  right  and  justice  of  an  Act  of  the 
Legislature  relating  to  property  and  civil  rights.  That  is  a  question  for  the 
exclusive  judgment  of  the  Provincial  Legislature." 

So  far  as  it  is  suggested  this  legislation  is  ultra  vires  the  Court  Is  the  proper 
tribunal  for  determining  such  a  question. 

Upon  other  grounds  it  is  submitted  that  as  to  matters  within  the  competence 
of  the  Legislature  and  which  do  not  affect  or  interfere  with  federal  interests  or 
policy,  Provincial  legislation  should  not  be  interfered  with,  nor  should  the  Province 
be  called  upon  to  show  cause  as  if  the  Federal  Government  were  an  exalted  institu- 
tion sitting  in  judgment  on  the  Provincial  Legislature. 

Yours  truly, 

'       V  r  .       ;  J-  W.  de  B.  FAERIS, 

.     :  .  ■':  "•        ■•  Attorney-Oeneral. 

■'■':'  '\"   ■-.■■■?;;      '"  /y' '"•.■ ' "        Memokandum    ;'      ' 

In  the  Matter  of  the  Dolly  Varden  Mines  Railway  Act  Amendmeiit  Act,  1019. 

This  matter  commences  with  the  passage  of  the  "  Dolly  Varden  Mines  Kailway 
Act  "  being  Chapter  53  of  the  Statutes  of  British  Columbia  of  1917. 

Under  tliis  Act,  the  Dolly  Varden  Mines  Company  (hereinafter  called  the  Mmes 
Company"),  which  had  procured  from  the  Crown  certain  grants  of  mmeral  claims  m 
the  Cassiar  District  of  British  Columbia,  was  empowered  by  the  Legislature  to  build 
a  light  railway  upon  the  public  highway,  from  tide  water  to  the  mineral  claims  in 
question,  which  consisted  of  two  groups,  knoxvn   as  the  "Dolly  Varden     and  the 

"Wolf." 

In  order  to  avail  itself  of  the  concession  obtained  from  the  Legislature,  the  Mines 
Company  engaged  the  Taylor  Engineering  Company  Limited  (hereinafter  called  the 
"Engineering  Compan> ")  to  commence  the  construction  of  the  railway,  and  the  work 
progressed  to  some  extent  in  the  summer  and  early  autumn  of  1917. 

Owing  to  the  extrem/Jy  difficult  nature  of  the  construction,  the  work,  which  was 
under  the  supervision  and  control  of  the  Mines  Company's  Engineer,  Mr.  McGinnis, 
cost  more  than  was  anticipated,  and  in  view  of  the  representations  made  by  Mr.  Hub- 
bard the  President  of  the  Mines  Company,  that  the  shareholders  of  the  Mines  Company 
were  disappointed  at  the  increased  cost,  the  Engineering  Company  accepted  a  sum 
somewhat  more  than  twenty  thousand  dollars  ($20,000.00)  less  than  the  amount  to 
which  it  was  entitled,  which  deduction  practically  swallowed  up  the  whole  of  the 
contractor'?  profit  to  which  the  Engineering  Company  was  entitled,  so  that  the  Engin- 
eering Company  had  built  so  much  of  the  railway  as  was  completed  in  1917  lor 
nothing. 
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111  1918,  Mr.  Hubbard  was,  through  Mr.  Taylor  of  the  Eiigmpering  (^ompany 
brought  into  touch  with  the  Granby  Consolidated  Mining,  Smelting  and  Power  Com- 
pany, Limited,  which  Mr.  Tiylor  suggested  as  a  possible  purchaser,  and  Mr.  Hubbard 
proceeded  to  negotiate  with  the  Granby  Consolidated  Mining,  Smelting  and  Power 
Company  i'or  the  sale  to  it  of  the  properties  of  the  Mines  Companies. 

Mr.  Hubbard  appreciated  the  importance  of  completing  the  construction  of  the 
railway,  which  would  not  only  assist  him  in  his  negotiations  with  t'le  Granby  Company, 
but  would  also  ennble  the  Mines  Company  to  make  its  investuient  productive  by  the 
shipment  of  ore  if  the  negotiations  with  the  Granby  Company  fell  through.  Ac- 
cordingly, Mr.  Hubbard  wnte  to  the  Engineering  Company  a  letter  bearing  date  the 
14th  of  May,  1918,  and  on  vLe  faith  of  this  letter,  the  Engineering  Company  recom- 
menced the  construction  of  the  railway  in  the  spring  or  early  summer  of  1918. 

The  Engineering  Company  had  no  great  financial  resources  and  it  was  under- 
stood that  Mr.  Hubbard  would  provide  financial  relief  to  the  Engineering  Company  at 
latest  by  the  beginning  of  July. 

The  Engineering  Comi":iny  sank  all  its  available  money  in  the  prosecution  of  the 
work,  but  Mr.  Hubbard  failed  to  supply  the  necessary  money,  although  he  was  profuse 
in  supplying  promises  to  do  so. 

The  Engineering  Company  repeatedly  during  the  summer  of  1918  attempted  to 
obtain  from  Mr.  Hubbard  the  money  nocessar.v  to  carry  on  the  construction  and 
repeatedly  threatened  to  suspend  conetiiiction  unless  t'  -  money  was  forthcoming,  but 
Mr.  Hubbi  rd,  as  appears  from  his  cross-examination,  lured  the  Engineering  Company 
further  and  further  along  the  road  of  destruction,  so  that,  after  sinking  all  its  money 
in  the  coi.struction,  tlie  Jlngineering  Company  went  on  to  pledge  ii3  credit  to  such  an 
extent  that  it  eventually  found  itself  in  debt  to  the  amount  of  $462,628.28  by  reason  of 
the  construction  of  this  railway. 

Having  thus  engineered  the  Engineering  Company  into  this  condition,  Mr.  Hub- 
bard then  proposed  to  the  Engineering  Company  that  it  should  pay  him  a  heavy 
coniinis.a'.on  for  gettii'g  it  out  of  this  entanglement,  and  when  this  suggestion  was  not 
accepted,  broke  oif  negi  tiations  with  ihe  Granby  Company,  and  then  on  behalf  of  the 
Mines  Coirip»iny  asserted  that  the  latter  was  under  no  obligation  to  pay  for  the  cost  of 
construction. 

By  the  Dolly  Varden  Mines  Railway  Act  (S.B.C.  1917,  C.  53),  the  Mines  Company 
was  bound  to  complete  the  railway  before  the  .'Jlst  of  December,  lf»18,  in  default  of 
which  the  rights  and  privileges  conferred  by  tlu;  Act  became  nuU  and  void. 

The  railway  was  not  completed  before  the  31st  of  December,  1918,  und  the  M'.mja 
C(^:npany  found  itself  under  the  neccssivy  of  ii]>p1ying  to  the  Legislature  of  this 
Province  to  re-grant  the  ])rivilegos  which  had  lapsed  and  for  this  purpose  the  Mines 
Company  presented  a  j.etition  dated  the  Yth  of  Eebruary,  1919,  to  the  Legislative  As- 
stmblj'  of  British  Columbia,  praying  that  a  bill  might  be  introduced  and  passed  which 
should  in  appropriate  terms  extend  +l'e  time  witi.m  whi(!h  the  Min^s  (^jmpany  might 
complete  the  construction  of  the  railway,  and  reviving  the  rights  and  privileges  con- 
ferred by  the  Dolly  Varden  Atines  Kailway  Act. 

The  Engineering  Company  liad  presented  a  petit  on  to  the  Legislative  Assembly 
asking  fci  an  inquiry  into  the  way  in  whirli  the  Mines  Company  had  exorcised  the 
rights  and  privileges  conferred  or  ii  l)y  thu  Dolly  Varden  Minos  llailway  A.'t,  and 
prayin^'  that  provision  might  be  made  for  t£ie  payment  of  tl\;  cost  of  construction  of 
the  railway  which  the  Mines  Company  had  been  pcrniitted  to  construct  upon  a  public 
highway  of  tiio  Province. 

lTi)on  the  joint  request  of  the  Mines  Company  and  the  Engineering  Comnany  a 
special  committee  of  the  Legislative  Assembly  was  appointed  to  in(]uire  into  the  merits 
of  th'  petitions  which  had  been  presented  to  the  Legislative  Assembly  by  the  M'nea 
Company  and  the  Engineering  Company  respectively. 

Both  the  Mines  Company  and  the  Engineering  Company  submitted  :o  the  juris 
diction  of  this  special  committee  and  appeared  by  counsel  before  the  committee,  tht  En- 
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gineering  Company  being  represented  by  Mr.  Mayers  of  the  British  Columbia  Bar, 
and  the  Mines  Company  being  represented  l)y  Mr.  Hammell  of  the  Bar  of  Chicago 
and  by  Mr.  Patmore  of  the  Bar  of  British  Columbia. 

The  Committee  held  a  large  number  of  sittings  extending  from  the  12th  of  Feb- 
ruary, 1919,  to  the  21st  of  February,  1919,  in  the  course  of  which  the  Committee  heard 
evidence  adduced  •■  both  parties  covering  some  1,800  folios,  in  addition  to  a  large 
amount  of  documentary  evidence  which  was  put  in  by  both  parties. 

Meanwhile  the  Mines  Company  had  given  an  option  to  purchase  to  the  Temiska- 
ming  Mining  Comptny,  Limited,  under  date  of  the  19th  day  of  December,  1918,  the 
t*  -ms  of  which  were  distinctly  unfavourable  to  the  Mines  Company,  the  most  im- 
portant of  which  are  as  follows: — 

No  liability  was  imposed  on  the  Temiskaming  Company  at  all ;  there  was  no  cov- 
enant by  that  Company  to  pay  anything  to  the  Mines  (^ompany  and  any  payments  to 
the  Mines  Company  were  to  come  out  of  the  net  proceeds  of  the  operations  of  the 
mines  and  the  Temiskaming  Company  did  not  even  bind  itself  to  work  the  mines  or 
to  continue  working  them  if  operations  should  have  started,  and  furthermore,  the 
Temiskaming  Company  was  to  bo  at  liberty  to  cease  operations  for  a  period  of  two 
years  without  incurring  any  risk  of  having  the  option  cancelled.  The  Temiskamint; 
Company  only  undertook  to  pay  off  the  existing  mortgage  to  Mr.  George  Wingfield  of 
the  Goldfields  Consolidated  Company  jnd  any  claims  in  respect  of  the  railway  which 
were  necessary  to  be  paid  in  order  to  ob;  an  the  extension  of  the  charter,  such  sums  not 
to  exceed  the  amount  of  $150,000.00.  Any  payments  so  made  by  the  Temiskaming 
Company  were  to  be  secured  by  a  mortgage  on  the  whole  property  and  were  to  be 
extinguished  out  of  tne  first  proceeds  of  the  mines.  These  net  proceeds  were  defined 
to  mean  the  pr.oceeds  of  the  mines  after  deduction  of  all  operating  expenses  and  all 
expenses  of  development  up  to  the  amount  of  $1.50  for  each  ton  of  ore  mined.  After 
the  extinguishment  of  the  two  amounts  paid  in  respect  of  the  Goldfields  Consolidated 
Company's  mortgage  and  the  claims  for  wages  due  in  respect  of  the  construction  of  the 
railway  and  of  a  further  sum  of  $25,000.00  as  a  douceur  to  Mr.  Hubbard,  the  balance 
of  the  net  proceeds  after  a  further  deduction  of  any  sum  in  excess  of  $50,000.00 
necessary  for  the  completion  of  the  railway  was  to  be  paid  to  the  Mines  Company  up 
to  an  amount  of  $900,000.00. 

The  agrwnient  contuiaed  the  other  significant  provision  that  any  sums  in  excess  of 
the  wages  claims  which  had  lo  be  paid  to  obtain  an  extension  of  the  charter  were  to  bo 
deducted  from  the  amount  which  would  eventually  become  payable  to  the  Mines  Com- 
pany, thereby  showing  clearly  that  both  the  Mines  Company  and  the  Temiskaming 
Company  recognized  the  existence  of  a  further  heavy  liability  in  regard  to  the  con- 
struction of  the  railway. 

If,  therefore,  the  cost  of  construction  of  the  railway  were  paid,  the  Mines  Com- 
pany might  eventually  have  become  entitled  under  its  option  to  something  in  the 
n'lighbourhooM    )f  .ii230,000.00. 

After  the  li.aring  bciore  the  special  committee  had  been  (Concluded,  the  Temis- 
kamii-^c  Mining  Company  appeared  upon  the  seen*  in  the  person  of  Mr.  Faskin,  of  the 
firm  ot'  Faskin,  Kobertson,  (]hadwick  and  Sedgwick,  of  Toronto,  who  ])etiti(med  the 
Legislature  that  the  matter  might  be  reopened  for  the  purpose  of  allowing  him  to 
present  argument  on  behalf  of  the  Temiskaming  Mining  Company. 

The  matter  was  thenmpon  referred  back  to  the  spc  ■■ial  committee  and  at  a  special 
sitting,  Mr.  Hammell  was  again  heard  by  the  special  committer,  as  well  us  Mr.  Faskin 
on  behalf  of  the  Temiskaming  Company. 

Thereafter  the  siiecinl  committee  presented  its  recommendations  to  the  Legis- 
lative Assembly,  recommending  that  upon  the  petition  of  the  Mines  Company  an<l 
the  petition  of  the  Engineering  Company  an  Act  should  be  introduced  in  the  terms 
of  what  afterwards  became  the  Dolly  Varden  Mines  RaiKvay  Act  Amendment,  1919. 

Following  upon  the  presentation  of  the  report  of  the  special  conimittoe,  n  debate 
ensued  in  the  Assembly,  and  after  the  clo:9  of  the  debate  the  Dolly  Vardfn  Mines 
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Railway  Act  Amondment  Act,  1919,  was  passed  unanimously  with  the  sUpiwrt  of  all 
three  parties  of  which  the  Legislative  Assembly  consisted. 

Not  a  dissentient  voice  was  raised,  and  throughout  thts  debate  the  proposed  act 
was  treated  as  a  pure  measure  of  justice  to  citizens  of  this  Province  who  had  devoted 
their  time,  energy  and  financial  resources  to  the  development  of  the  natural  resources 
of  this  Province  which  had  been  entrusted  to  the  Mines  Company  for  the  purpose  of 
the  exploitation  of  its  natural  resources  and  not  for  the  purpose  of  the  exploitation 
of  the  inhabitants  of  this  Province. 

Having  thus  invoked  the  jurisdiction  of  the  Legislative  Assembly  of  this 
Province  and  submitted  to  it  the  differences  and  disputes  which  had  arisen  with  the 
Engineering  Company  the  Mines  Company  went  even  further  and  submitted  itself 
to  the  jurisdiction  of  the  Justice  of  the  Supreme  Court  who  was  appointed  under 
Section  3  of  the  Dolly  Varden  Mines  Railway  Act  Amendment  Act,  1919,  to  ascertain 
the  actual  cost  of  construction  of  the  railway. 

The  Justice  in  question  was  the  Honourable  Mr.  Justice  Clement,  and  conse- 
quent upon  his  appointment,  tlie  Solicitor  fcr  the  Engincoritig  Company  wrote  tc 
the  Solicitor  for  the  Mines  Company  under  date  of  the  29th  of  March,  1919,  in 
performance  of  a  promise  made  to  the  Mines  Company  at  the  time  of  the  passage 
of  the  Act  and  suggesting  mutual  admissions  as  to  the  cost  of  construction  and  the 
actual  expenditures  made  by  tlie  i  ines  Company  to  which  letter  the  solicitor  of  the 
Mines  Company  replied  under  date  of  the  17th  of  April,  1919. 

The  promise  referred  to  was  that  the  actual  expenditures  made  by  the  Mines 
Company  should  include  a  number  of  items,  and  had  reference  to  Section  10  of  th-i 
Dolly  Vsi'-den  Mines  Railway  Act  Amendment  Act,  1919,  which  defined  the  actual 
expenditure  made  by  the  Mines  Company  which  was  created  a  charge  upon  the 
propf>rty. 

The  suggestion  as  to  mutual  admissions  made  by  the  Engineering  Company  and 
accepted  by  the  Mines  Company  related  to  the  function  of  the  Justice  appointed  and 
th<3  suggestion  consisted  in  an  offer  that  the  Enginoeritig  Company  should  admit 
that  the  Mines  Company  had  nctually  expended  $613,000.00  in  the  development  of 
the  mines  if  the  Minos  Company  would  admit  the  fact  that  the  actual  cost  of  construc- 
tion of  the  railway  amounted  to  $462,628.28. 

This  suggee^ion  was  accepted  by  the  Minos  Company  as  appears  f-oin  the  letter 
of  the  17th  of  April,  1919,  and  the  Mines  Company  authorized  the  Engineering 
Company  to  appear  before  Mr.  Justice  Clement  and  admit  the  figures  as  above  set; 
forth. 

The  Mines  Company  thus  solicited  the  intervention  of  the  Legislative  Assembly, 
submitted  to  the  jurisdiction  of  the  Special  Committee,  stipulated  for  an  advantage 
in  the  A-'t  itself,  and  took  part  in  tlu  working  out  of  the  sclieme  provided  by  the 
Act. 

The  assertion  that  the  Act  has  anything  in  common  with  legislation  upon  bank- 
ruptcy and  insolvency  is  as  wild  as  the  imaginings  invented  by  the  late  Mr.  de  Quincy 
if  it  w«*re  true  there  might  be  difficulty  in  showing  why  tlie  Legislative 
ly  of  thi«»  Province  would  not  have  jurisdiction  to  pass  legislation  relating 
to  insolvency  wheu  no  one  has  ever,  since  the  case  of  Gushing  vs.  Dupuy,  ventured 
to  impugn  th.  comi)eten<'e  of  a  Provmcial  Legislature  to  enact  legislation  of  the 
kind  exemplified  in  the  Assignment  for  the  Benefit  of  Creditors  Act. 

No  (luestion  of  insolvency  was  concerned  here,  however,  and  no  one  ventured 
to  suggest  thflt  the  Mines  Company  was  not  able  to  pay  its  debts  r.^''<nugh  no  doubt 
there  wns  excessive  unwillingnesf  on  the  part  of  the  Mines  Company  to  Jo  so. 

These  ap.ets  were  very  far  from  inconsiderable  and  it  is  hoped  that  under  the 
honest  management  of  the  Engineering  Company,  the  assets  will  be  sufficient  for 
the  discharge  of  all  the  obligatittns  incurred  by  the  Mines  Company. 

The  schemf!  of  the  Act  was  purely  etpiitable  and  one  underlying  idea  runs  through 
the  whole  work,  namely,  to  provide  that  the  natural  resources  of  thin  Province  should 
not  be  diverted  to  base  uses  by  foreign  adventurers  who  might  desire  to  use  the  work 
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and  the  money  of  the  inhabitants  of  this  Province  for  their  own  purposes  of  enrich- 
ment, without  making  any  return  therefor. 

In  accordance  with  this  fundamental  plan,  the  Dolly  Varden  Mines  Railway  Ace 
Amendment  Act,  provided  for  the  ascertainment  of  the  actual  cost  of  construction 
of  the  railway,  and  for  payment  of  that  amount  by  the  Mines  Company  within  ;i 
limited  time  in  default  of  which  the  natural  resources  which  had  been  entrusted  to 
the  Mines  Company  were  to  pass  to  the  Engineering  Company  in  order  that  the  latter 
might  develop  and  work  these  resources  and  from  the  proceeds  pay  off  the  obligations 
which  had  been  laid  upon  them  by  the  Mines  Company. 

Provision  was  accordingly  made  for  payment  of  a  sura  due  to  a  Mr.  Cameron 
who  was  the  vendor  to  the  Mines  Company  of  the  "  Wolf  "  group,  for  the  payment 
and  discharge  of  the  mortgage  to  Mr.  Wingficld  of  the  Uoldtields  Consolidated  Com- 
pany, for  the  payment  of  the  claims  of  the  wage-earners  who  had  constructed  the 
railway  and  of  the  merchants  who  had  supplied  the  material  for  the  construction. 
Thereafter  the  proceeds  were  to  be  devoted  to  the  payment  of  the  Contractors'  profit 
pari  passu  with  the  Mines  Company. 

Under  this  plan,  the  Mines  Company  which  would  hi:ve  received  some  $230,000.00 
under  the  option  made  by  itself  was  given  a  charge  upon  the  property  to  the  extent 
of  $0i;}.000  so  that  by  the  Act  of  which  it  now  complains,  the  Mineo  Company 
profited  to  the  extent  of  some  $400,000.00. 

The  Act  became  law  on  the  29th  of  March,  1919,  and  on  the  I7tli  of  May,  1919, 
Messrs.  Faskin,  Robertson,  Chadwick  &  Sedgwick  communicated  by  letter  with  the 
Honourable  the  Minister  of  Justice  affirming  themselves  to  be  instructed  by  Mr. 
George  Wingfield  of  the  Goldflelds  Consolidated  Company  to  petition  for  the  disallow- 
ance of  the  Act. 

As  soon  as  this  came  to  the  knowledge  of  the  Engineering  Company,  it  communi- 
cated wilh  the  offic'.p.ls  of  the  Goldfields  Consolidated  Company  and  Mr.  .Tulien,  the 
representative  of  Mr.  Wingfield  (and  n  so  an  official  of  the  Goldfields  Consolidated 
Compiaiy)  promptly  repudiated  the  alleged  authority  of  Messrs.  Faskin,  Robertson, 
Chadwick  &  Sedgwick. 

The  attention  of  the  Minister  of  Justice  was  drawn  to  this  fact  by  a  letter  from 
the  Solicitor  of  the  Engineering  Company  dated  the  2nd  of  June,  1919,  and  the  plot 
failed. 

The  Engineering  Company  upon  the  failure  of  the  Mines  Company  to  pay  its 
debts,  ])roceeded  to  carry  out  the  prescriptions  of  the  Act,  paid  the  wages  of  the 
labourers  engaged  in  the  construction  of  the  railway,  amounting  to  some  $150,000.00 
and  set  to  work  upon  the  development  «nd  operation  of  the  mines  with  the  result  that 
the  time  is  aiiproaching  when  the  obligations  incurred  by  the  Miiies  Company  and 
imposed  as  charges  upon  the  property  by  the  Act  will  be  materially  reduced  and 
eventually,  it  is  hoped,  wiped  out. 

Under  the  management  of  the  Mines  Company,  matters  had  come  to  sxieli  a  pass 
that  the  Mines  Company  was  willing  to  sacrifice  its  interest  for  the  possibility  of 
obtaining  at  some  remote  time  the  sum  of  $230,000  from  the  Temiskaming  Mininy: 
Company,  but  now,  when  the  coinplexion  of  affairs  is  altered  by  the  cfi'orts  and 
management  of  the  Engineering  Company,  the  Mines  Company  seeks  to  re-assume 
the  8teward«hip  of  these  natural  resources  which  it  formerly  abused. 

The  suggestion  of  Mr.  Elliott,  who  asserts  himself  to  be  acting  for  the  Mines 
Con)\)any,  attacking  the  nature  of  tho  legislation  as  savouring  of  legislation  relating 
to  bankruptcy  and  insolvency  has  already  been  dealt  with.  ITis  reference  to  the 
assurance  fund  would  appear  to  be  clearly  wild  as  no  indeffeaaible  titles  have  been 
issued  to  the  Engineering  Company. 

While  mistakes  of  law,  however  gross,  are  of  course  always  pardimable,  different 
considerations  apply  to  deliberate  mis-statements  of  fact,  and  the  charge  of  fraud 
launched  by  Mr.  Elliott  in  his  telegram  to  tho  Honourable  the  Prime  Minister  of 
this  province  of  the  13th  of  January  last  would  seem  to  be  wholly  unfounded  and  to 
retlect  discreditably  upon  the  cause  which  is  striving  to  avail  itself  of  such  weaiwns; 
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correspondence  relative  to  this  matter  is  submitted  among  the  exhibits  to  this  memor- 
andum. 

One  of  the  earliest  and  certainly  the  most  beneficial  functions  of  a  British 
Legislature  is  to  redress  all  grievances,  and  one  vcould  not  wish  to  believe  that  the 
British  North  America  Act  had  deprived  Provincial  Legislatures  of  this  beneficent 
power  which  constitutes,  one  would  think,  one  of  the  main  objects  of  the  existence 
of  Legislatures  and  one's  attention  is  struck  by  the  audacity  of  an  attempt  to  induce 
the  Executive  Government  of  the  Dominion  to  destroy  a  great  Act  of  justice  deliber- 
ately enacted  by  a  Legislative  Assembly  as  the  unanimous  decision  of  all  conflicting 
parties  within  that  Assembly. 

There  is  submitted  herewitJi  the  following  correspondence: —  ,       « 

1-  A  copy  of  the  letter  from  J,  D.  Hubbard  to  the  Taylor  Engineering 
Company  of  the  14th  of  May,  1918. 

2.  A  copy  of  the  contract  between  the  Dolly  Varden  Mines  Company  and 
the  Tomiskaming  Mining  Co.  of  the  19th  of  December,  1918. 
:■  3-  -A.  copy  of  the  letter  from  the  solicitor  of  the  Taylor  Engineering  Com- 

pany Ltd.  to  the  solicitor  of  the  Dolly  Varden  Mines  Company  dated  the  29th 
*  of  March,  1919. 

4.  A  copy  of  the  letter  from  the  solicitor  of  the  Dolly  Varden  Mines  Com- 
pany to  the  solicitor  of  the  Taylor  Engineering  Company,  dated  the  I7th  of 
April,  1919. 

5.  A  copy  of  the  letter  from  the  solicitor  of  the  Taylor  Engineering  Com- 
^           pany  to  Mr.  K.  T.  Elliott,  of  the  14th  of  January,  1920. 

6.  '  copy  of  the  letter  from  Mr.  R.  T.  Elliott  to  the  solicitor  of  the 
Taylor  Engineering  Co.  Ltd.  of  the  15th  of  January,  1920. 

7.  A  copy  of  the  letter  from  the  solicitor  of  the  Taylor  Engineering  Com- 
pany to  Mr.  R.  T.  i:iliott  of  the  17th  of  January,  1920. 

8.  Report  of  the  Special  Committee. 

Attention  is  drawn  to  the  following  findings  of  fact  by  the  Special  Committee: — 

1.  That  the  president  of  the  Mines  Company  assured  Mr.  Taylor  of  the 
Engint^ering  Company  that  the  construction  of  the  railway  would  be  fully 
paid  for  in  the  event  of  a  sale  to  the  Granby  Company  and  further  assured 
Mr.  Taylor  that  in  case  of  no  sale  to  tJie  Granby  Company,  the  Engineering 
Company  would  be  paid  to  the  full  extent  of  all  its  just  claims  and  receive  a 
proper  reward  for  its  services  as  engineer  and  contractor  out  of  any  subse- 
quent disposition  of  the  mines,  provided  only  that  the  work  should  he  done  to 
the  satisfaction  of  the  engineers  of  the  Mines  Company. 

2.  That  it  was  in  reliance  upon  the  undertaking  given  by  the  president 
of  the  Mines  Company  tliat  the  Engineering  Company  resumed  work  on  the 
construction  of  the  railway  in   1918. 

3.  That  the  work  was  done  under  the  supervision  of  the  resident  engineer 
for  the  MJaes  Company. 

4.  That  the  wrrk  was  carried  on  in  1918,  upon  the  capital  and  credit 
of  the  Engineering  Company. 

5.  That  by  August  19,  1918,  the  president  of  the  Mines  Company  knew 
that  the  Engineering  Company  had  committed  itself  financially  so  far  that  it 
could  not  stop  construction  without  ruin. 

6.  That  on  the  12th  of  October,  1918,  the  directors  of  the  Mines  Com- 
pany refused  to  accept  the  oiTer  to  purchaso  made  by  the  Gi-anby  Compimy. 

7.  That  Mr.  Taylor  of  the  Engineorint?  Company  introduced  the  Temia- 
kaming  Mining  Company  as  a  prospective  purchaser  and  endeavoured  to  effect 
a  sale  at  a  price  of  $1,100,000,  giving  his  services  as  an  agent  without,  any 
charge. 

8.  That  after  Mr.  Taylor's  efforts,  the  president  of  the  Mines  Company 
and   Mr.  Errington,   representing  tho  Temiskaming    Mining    Company    had 
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arranged  u  prospective  sale  on  the  terms  of  the  contract  of  the  19th  of  Decem- 
ber, 1918,  subject  to  a  commission  of  $50,000  which  was  to  be  divided  between 
the  president  and  Mr.  Errington. 

9.  That  the  consummation  of  this   sale   wa.   to  be  conditional  upon   the 
renewal  of  the  charter  for  the  railway. 

10.  That  the  resident  engineer  of  the  Mines  Company  had  reported  to  the 
president  that  the  construction  work  had  been  well  done  throughout. 

11.  That  according  to  the  evidence  of  the  (Jovernnient  engineer?  of  the 
"^    Railway  Department  the  railway  was  not  extravagantly  built,  and  that  had  it 

been  less  well  built,  they  would  not  have  taken  the  responsibility  of  issuing  to 
the  Mines  Company  a  certificate  of  permission  to  commence  operations. 

The  committee  then  proceeded  to  sum  up  its  findings  as  follows: — 

""  Your  committee,  therefore,  being  satisfied  (m  the  evidence  that  the  work 
was  properly  performed  and  that  the  Taylor  Engineering  Company  resumed 
operations  in  1918  on  the  promises  made  in  the  letter  of  May  14  by  Mr.  J.  D. 
Hubbard,  president  of  the  Dolly  Varden  Mines  Company,  that  the  Taylor 
Engineering  Company  would  be  paid  fully  for  its  just  ■claims,  either  from  a 
sale  to  the  Granby  Company  or  *  sale  to  others,'  feels  that  the  Taylor  Engineer- 
ing Company  is  entitled  to  be  paid  in  full  for  its  '  just  claims  ....  for  work 
done  and  materials  furnished '  to  '  mclude  not  only  a  reimbursement  but 
proper  compensation  for  engineering  and  contractors'  profits'  to  adopt  the 
language  used  by  the  president  of  the  Dolly  Varden  Mines  'Company  in  his 
letter  to  the  Taylor  Engineering  Company." 

Such  were  the  findings  of  fact  and  such  was  the  verdict  of  the  tribunal  to  which 
DoUv  Varden  Mines  Company,  a  domiciled  subject  of  this  province,  had  spon- 


taneously submitted  its  differences  with  the  Engineering  Company. 


VANCorvKii,  B.C.,  May  14th,  1918. 
The  Taylor  Eng.  Co.  Ltd..  > 

Vancouver,  B.C. 

Gentlkmhx, — I  understand  that  you  have  proposed  to  Mr.  Sylvester,  of  the 
Granby  Company,  that  the  Taylor  Engineering  Company  should  resume  construc- 
tion of  the  Dolly  Varden  Railroad  and  carry  it  on  pending  the  examination  of  the 
Dolly  Varden  properties  by  tiie  Granby  Company;  that  if  the  Granby  Company 
should  elect  to  exercise  its  option  and  purchase  the  Dolly  Varden  properties,  the 
Granby  Company  would  reimburse  the  Taylor  Engineering  Company  for  the  out- 
lay and  make  satisfactory  arrangements  with  you  for  the  completion  of  the  road. 
I  understand  that  Mr.  Sylvester  has  indu-ated  a  willingness  to  accept  your  olTer. 

We  are  not  concerned  with  any  arrangement  you  may  make  vviith  Mr.  Sylvester 
in  regard  to  the  matter,  provided  the  Granby  Co.  does  ultimately  take  the  properties 
over;  but  in  <»ase  they  should  not  do  so,  it  is  obvious  that  your  relations  with  the 
present  owners  of  the  property  would  become  important  and  would  rwiuire  serious 
consideration. 

You  are  already  fully  informed  of  the  limitations  and  onditions  atfecting  th.> 
ownership  and  the  policy  of  the  owners  at  this  time,  and  this  knowledge  will  enable 
you  to  readily  understand  the  position  which  I  am  compelled  to  take. 

The  owners  cannot  and  will  not  assume  any  liability  wliatsoever  at  this  time. 
They  will  recognize  neither  a  financial  nor  n  moral  responsibility  to  reimburse  you, 
or  to  compensate  you  for  this  work  in  case  the  Granby  Company  does  not  buy  the 
froperties.  They  cannot  and  will  not  permit  the  properties  to  becon.  subject  to  any 
Mm  for  mat€rial,  labour  or  other  charges.  If  the  Taylor  Engineering  Company 
rtakes  this  work  it  will  be  net^snry  to  have  from  them  an  instrument  releasing 
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the  present  owners  froin  any  financial  or  moral  responsibility  in  the  matter,  and 
(V{pr"ssly  waiving  lien  rights  and  protwtiiifr  the  property  against  such  rights,  not  only 
as  to  the  Taylor  luipineering  Company,  but  as  to  sub-contractoi.-.  and  material  men. 

As  against  this,  you  can  rely  upon  the  following  facts  and  assurances:  If  the 
Grauby  Company  should  not  exeroise  its  option  to  take  over  the  properties,  it  is 
obvious  that  the  present  owners  will  either  have  to  reorganize,  complete  the  railway, 
and  (jperatc  tlie  properties  themselves,  or  dispose  of  them  to  some  purchaser  other 
than  the  Granby  Company.  In  either  event,  and  subject  to  the  limitations  stated 
below,  I  will  personally  assure  you  that  any  just  claims  you  might  have  for  the  work 
done  and  materials  furnished  will  be  ree(jgnized  and  provided  for  either  in  case  of 
reorganization  or  sale  to  others.  Compensation  for- such  claims  would  include  not 
only  a  rein)bursement,  but  proper  compensation  for  engineering  and  contractor's 
profits.  This  assurance,  h'lwever,  presupposes  that  all  work  shall  be  d(me  to  the  sati«- 
faction  of  the  owners,  and  will  have  to  be  approved  by  their  Engineers,  who  would 
be  the  sole  judges  as  to  whether  and  how  far  the  work  would  be  acceptable, 

Vou  may  safely  assume  that  the  Dolly  Varden  properties  with  the  Railway  con- 
stitute an  asset  of  sufficient  value  to  justify  the  assumption  that  any  just  claim  you 
might  have  could  and  would  be  taken  care  of  in  the  final  "v.ork-out"  of  the  proposi- 
tion and  in  ajiy  event.  A  final  payment  of  $-2.").00(t  is  due  on  October  1st  next  on  the 
Wf)]f  claims,  and  the  Gdldfield  Consolidated  Mines  Company  loaned  $150,000  at  fi  per 
cent,  which  is  due  January  1st,  IWO,  and  for  which  the  Goldfield  Consolidated  Com- 
pany is  entitled  to  a  mor.gage.  This  mortgage  has  not  yet  been  rei-orded  and  its  final 
form  is  yei  to  be  agrt^ed  upon.  I  cannot  per-onally  guarantee  it.  but  I  have  no  doubt 
ilie  payment  on  the  Wolf  claims  will  be  made  wlien  due.  In  suite  of  the  statement, 
the  owners  will  not  and  cannot  consider  any  arrangement  whieli  might  create  a  lien 
up;in  tlie  iiro])ertv.  in  case  of  forei'losure  of  the  tJoldfield  mortgage,  and  failure  to 
redeem  by  the  pr*-sent  owners*  arrangements  could  and  would  be  made  whereby  you 
•  •ould  redeem  from  -uch  forecl^'-are. 


Yours  truly, 


"J.   D.   HUBBARD." 


Memokandi  m  of  .\™hekmext 
-   nine  liundred  and 


tliis  nineteenth  day  of  December,  One  thousand 


Briireen: 

Doi.i.v  T^HOHx  Mim:s  Comi'anv.  a  company  incorporated  mider  the  laws  of 
the  State  of  Delaware,  and  having  it^  head  office  at  the  City  of  Cliicago, 
."  in  the  State  of  Illinois, 

■  '    '  ■  Of  thr  First  Part' 

and 

Tkmiskaminc  Mini?*g  CoMi'.v.w  LiMiTKii.  a  company  incorporated  under  the 
laws  of  the  Prorinee  of  Ontario  and  hftving  'ts  head  office  at  the  City 
of  Toronto, 

(}t   the  Second  Part. 

Whkhkas  the  parlies  of  the   tir-     part   art    tlie  owneis  of  those  certain  mining 
nln"«fts  kntiwn  as  the  Dolly  Vrrden  Mine,  and  the  Wolf  claims  situate  on  or  in  the 
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vicinity  of  Kitsault  River  in  I'ritish  Colunihia.  and  also  of  certain  in. ids  and  mining 
claims  at  Alice  Arm,  and  are  the  owner*  of  a  certain  railway,  wiiicli  has  been  con- 
structed from  Alice  Arm  to  the  said  Dolly  Varden  Uine.  all  t)f  which  property  is 
fully  set  out  and  described  in  Hchedule  "A"'  hereto: 

And  Whkiik.\s  it  is  necessary  to  obtain  an  extension  of  time  from  the  Govern- 
ment or  Government  department  of  the  Province  of  British  Columbia  fi)r  an  extension 
of  time  for  the  completion  of  the  railway  above  referred  to  and  it  may  be  necessary 
in  connection  therewith  to  pay  certain  claims  alleged  to  exist  in  respect  of  the  con- 
struction of  the  said  road  and  to  ])rovide  moneys  f(ir  such  jjurposes  and  there  is  out- 
standing a  mortgage  for  the  sum  of  Cue  hundred  and  fifty  thousand  dollars  ($150,000) 
to  Goldfields  Consolidated  upon  the  i)roi)erties  known'  as  the  Dolly  Varden  proper- 
ties, and  further  a  balance  of  Twenty-live  thousand  dollars  ($2r).00(l)  to  be  paid  to 
fine  Cameron  upon  the  projjerties  known  as  the  "Wolf  properties,  for  the  purpose 
of  obtaining  title  thereto: 


Axi)  IT  HAS  BKKN"   AoKKKi)  by   ai'tl  between   the  parties  hereto   as  hereinafter  set 


out: 


Now  Thekefiikk  Tims  Agukk-mknt  Witnessktii  (1)  The  parties  of  the  second 
part  agree  to  advance  and  provide  the  following  sums; 

(<;)  The  sum  necesi^ary  to  pay  off  the  existing  mortjrajre  to  Goldfields  Consolidated, 
the  principal  of  which  is  One  hundred  and  fifty  thousand  dollars  (.$1.50,000),  together 
with  accrued  interesi  thereon; 

(h^  vSuch  t^umti  as  may  be  necteisary  to  pay  off  all  labour  and  other  elaims  which 
the  Dolly  Varden  Mines  Company  may  deem  it  advisable  or  desirable  to  have  paid 
for  the  purpose  of  freeing  the  railroad  referred  to  from  any  existing  claims  and  of 
obtaining  extension  of  time  from  the  Government  or  Government  Department  of  the 
Province  of  British  Columbia  for  the  completion  of  the  said  railway,  such  sum  or 
sums  however  not  to  exceed  in  the  aggregate  the  total  sum  of  One  hundred  and  fifty 
thousand  dolhui?  (.$1.50,000). 

(2)  In  addition  to  the  foregoing  the  said  parties  of  the  second  part  shall  proceed 
to  finish  in  such  manner  and  to  sucli  extent  as  they  may  deem  advisable  the  railroad 
above  referred  to  so  as  to  enaUe  the  operation  of  same  from  the  Dolly  Varden  Mine  to 
the  present  terminus  at  Alice  Arm,  and  further  to  complete  the  equipment  of  the 
Dolly  Varden  Mine  by  the  installation  of  a  -compressor  plant  and  the  installing  of 
such  l\irther  and  tither  machinery  and  appliances,  including  aerial  or  other  tramway,, 
■as  they  may  deem  advisable  or  dt'sirable,  it  being  agreed  that  the  total  amount  required 
to  provide  for  the  tinishing  of  the  said  railroad  and  the  installation  of  suoh  equip- 
ment shall  not  exceed  the  total  sum  of  One  hundred  thousand  dollars  ($100,000). 

It  is  hereby  expressly  ])rovided  and  agreed  that  in  case  it  is  found  that  by  reason 
of  slides,  damage  by  weather,  subsidence  or  other  matters  which  have  affected  the 
grading  or  present  condition  of  the  railway  that  i  sum  in  excess  of  Fifty  thousand 
dollars  (Ji^riO.dfX*)  is  required  to  complete  the  railroad  and  put  such  railroad  in  satis- 
factory oiierating  condition,  then  any  sum  in  excess  of  Fifty  thousand  dollars  is  to 
be  borne  and  repaid  by  the  parties  of  the  first  part  as  hereinafter  provided. 

Provided  further,  howevt-r.  that  in  case  the  cost  of  equijiping  the  mine  by  th(> 
said  parties  of  the  second  part  when  completed  shall  have  been  less  than  Fifty  thousand 
dollars,  then  the  amount  by  which  such  cost  shall  have  been  less  than  Fifty  thousand 
dollars  shall  be  credited  upon  the  exce««  coiit  over  Fifty  thousand  dollars,  incurred 
in  respect  of  the  railway,  if  there  be  any  »ncb  excess,  ami  the  lialancc  only  of  such 
excess  shall  be  jiayable  liy  tlie  parties  of  the  tir-t  part  umler  tiie  pvirvisions  ot  thi-i 
T'aragraph. 

It   is  hereby   further  exjiressly  jimvided  and  atTccd   that    the  parties  of  the  lli-l 
part   shall  jirovide  and   iiay  all  money  ne<'e9*ary  to  be  i)ai(l   io  one   Canicn  a   above 
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referred  to  to  complete  the  purchase  of  the  "  Wolf  "  claims  and  take  up  the  escrow 
and  title  papers  bo  that  complete  title  thereto  may  be  made  to  the  parties  of  the 
second  part. 

(3)  It  is  hereby  agreed  that  the  parties  of  the  first  part  shall  execute  and  deliver 
to  the  parties  of  the  second  part  a  mortgage  or  mortgages  in  form  to  be  satisfactory 
to  the  solicitors  for  the  parties  of  the  second  part,  for  the  amount  of  and  to  secure  all 
the  paid  advances  made  by  the  parties  of  the  second  part  under  the  preceding  pro- 
visions of  this  agreement  and  such  mortgage  to  be  for  a  period  until  the  first  day  of 
December,  1'920,  and  to  be  payable  at  said  date,  said  mortgage  or  mortgages  to  cover 
all  the  property  or  properties  of  the  said  Dolly  Varden  Mines  Company,  including 
particularly,  but  not  so  as  to  restriot  the  generality  of  the  foregoing,  all  the  proper- 
ties set  for  in  Schedule  "  A  "  hereto,  said  mortgage  or  mortgages  to  be  a  first  charge 
or  charges  upon  all  the  properties,  free  and  clear  from  any  prior  liens,  encumbrances 
or  claims  of  any  nature  or  kind  whatsoever. 

(4)  It  is  hereby  further  provided  and  agreed  that  the  parties  of  the  second  part 
shall  provide  and  have  available  the  necessary  amounts  for  making  the  said  advances 
at  a  chartered  Bank  in  Vancouver,  British  Columhia,  but  that  they  shall  not  be 
obliged  to  make  any  advance  until  satisfied  that  same  will  clear  off  all  encumbrances 
60  as  to  leave  them  with  mortgage  and  security  as  above  provided  Ri  a  first  charge 
upon  all  the  said  properties. 

(5)  It  is  hereby  further  agreed  that  the  parties  of  the  second  part  shall  be 
forthwith  entitled  to  enter  into  possession  of  the  said  property  and  they  agreed  to 
proceed  with  all  reasonable  business  expedition  and  dispatch  to  provide  for  the  equip- 
ment of  the  said  property  and  to  have  a  compressor  procured  and  delivery  thereof 
made  so  as  to  be  available  as  soon  as  same  may  be  reasonably  and  conveniently 
obtained  and  transported  to  the  said  mine  and  to  put  the  said  mine  in  condition  for 
production  with  reasonable  dispatch. 

((3)  The  parties  of  the  first  part  shall  fortliw'th  execute  complete  transfers  to 
the  parties  of  the  second  part  in  due  form  transferring  all  the  right,  title  and  interest  • 
of  every  nature  and  kind  and  fully  completing  satisfactory  title  to  all  the  properties 
and  assets  set  forth  and  described  in  Schedule  "  A  "  hereto,  and  such  transfers  duly 
executed  with  all  the  formalities  required  by  law,  shall  he  deposited  with  the  Royal 
Bank  of  Canada  at  Vancouver,  with  instructions  to  the  said  Bank  to  deliver  the 
same  to  the  parties  of  the  second  part  upon  completion  of  the  payments  hereinafter 
provided  for,  all  of  which  payments  may  be  validly  made  by  being  paid  into  the 
•  Royal  Bank  of  Canada  at  Vancouver  to  the  credit  of  the  said  parties  of  the  first 
part. 

(7)  The  said  parties  of  the  second  part  shall  have  the  right  to  enter  into  entire 
possession  of  all  the  mining  properties  mentioned  and  described  in  said  'Schedule 
"  A "  hereto  with  all  mines,  minerals,  metals  and  ores  which  now  are,  oi  may  here- 
after be  found,  in  and  upon  the  said  properties  together  with  full  pov^er  and  authority 
to  the  said  parties  of  the  second  part,  their  workmen,  servants  and  agents  to  search 
for,  dig,  work,  mine,  procure,  ship,  mine  and  carry  away  all  such  minerals,  metals 
and  ore  and  to  open  and  work  any  mines  which  now  are  or  may  be  found  within  the 
limits  of  the  said  lands,  to  make  such  erections  and  buildings  as  they  shall  from 
time  to  time  deem  advisable  or  desirable  for  the  more  effectual  working  of  such 
mines  and  for  the  procuring  and  making  it  fit  for  sale  any  mineral  that  may  be  mined 
out  of  the  said  lands  \ith  full  rights  of  way  over  and  upon  the  said  lands  for  the 
purpose  of  digging,  working  and  carrying  away  minerals,  metals  and  ores  thereof, 
and  entire  possession  of  the  railway  above  referred  to,  and  the  right  to  work  and 
operate  same  as  they  shall  deem  advisable  or  desirable. 

(8)  The  parties  of  the  second  part  shall  have  the  right  to  market,  sell,  dispose 
of  and  realize  upon  all  minerals,  metals  or  other  products   won  or  obtained  from 
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the  e^aid  properties  ais  they  may  deem  advisable  or  desirable,  and  in  the  ordinary  course 
of  hiieiness  realization,  and  the  amounts  received  as  a  result  of  euch  marketins, 
t-ale  or  disixisition  shall  be  dealt  with  as  follows,  namely : — 

Tiiere  ehall  be  deducted  and  allowed  from  the  total  amount  received  the  actual 
cost  of  mining  and  raiding  the  eaid  ore,  metal  or  material,  including  all  reasonable 
and  proper  expenses  of  management,  freight  charges,  transportation  and  shipping 
charges,  cost  of  operation  of  mill  or  other  plant  where  the  material  is  treated,  any 
actual  amounts  paid  for  sampling  and  ae^aying,  smelter  charges,  the  amount  of  Gov- 
ernment tax  actually  paid  to  the  Province  of  British  Columbia,  or  to  any  other 
(xovernment  or  lawful  authority  in  respect  of  the  company's  operations  or  the  said 
properties,  the  actual  cost  of  explosives,  drill  steel,  and  other  tools  used  in  and  upon 
the  property,  also  the  cost  of  repairs,  maintenance  and  upkeep  of  machinery,  plant 
and  tools  used  upon  the  said  property  and  such  further  and  other  expenses  as  may 
be  reasonably  and  properly  and  in  the  ordinary  course  of  mining  be  charged  against 
the  said  proceeds,  together  with  all  costs  incurred  in. the  operation,  maintenance  and 
repair  of  the  said  railroad  and  the  remainder  shall  be  termed  "  net  proceeds  "  and 
shall  be  hereinafter  in  this  agreement  referred  to  as  "net  proceeds." 

(9)  It  is  hereby  further  provided  and  agreed  that  in  addition  to  operating  charges 
as  hereinbefore  defined  and  set  out,  the  parties  of  the  second  part  shall  be  entitled 
during  the  period  of  the  currency  of  this  agreement  to  proceed  with  development 
work  upon  the  said  property  and  to  charge  the  expense  of  such  development  work  to 
the  extent  hereinafter  set  out,,  but  not  to  any  greater  extent,  against  the  gross 
proceeds  received  from  mining  operations  and  such  deduction  shall  be  made  before 
arriving  at  net  proceeds  as  herein  referred  to.  The  extent  to  which  the  said  parties 
shall  be  entitled  to  so  charge  expenses  of  development  work  shall  be  to  the  extent  of 
one  dollar  and  fifty  cents  ($1.50)  for  each  ton  of  ore  raised  and  shipped,  sold  or 
otherwise  disposed  of  from  the  Dolly  Varden  Mine,  it  being  further  agreed,  however, 
that  they  may  do  such  development  work  to  the  extent  of  Sixty  thousand  dollars 
(S!i60,000)  in  the  first  year  even  although  such  sum  of  Sixty  thousand  dollars  should 
exceed  the  amount  of  One  dollar  and  fifty  cents  per  ton  of  ore  raised,  shipped,  sold 
or  otherwise  disposed  of  as  aforesaid. 

(10)  The  net  proceeds  shall  be  applied  as  and  when  received  as  follows: — 

In  the  first  instance  to  the  repayment  of  all  amounts  secured  by  the  said  mort- 
gage or  mortgages  to  the  Temiskaming  Mining  Company,  Limited,  in  pursuance  of 
the  provisions  hereinbefore  contained  and  until  the  full  amount  of  such  mortgage 
or  mortgages  shall  be  fully  paid  and  satisfied  and  upon  such  payment  off  and  satis- 
faction proper  discharge  or  releases  of  the  said  mortgage  or  mortgages  shall  be 
executed  by  the  Temiskaming  Mining  Company,  Limited,  and  shall  be  registered 
in  the  proper  registry  offices. 

After  payment  oflF  of  the  said  mortgage  or  mortgages  as  aforesaid,  the  net 
proceeds  shall  be  applied  as  follows: — 

In  payment  to  the  Dolly  Varden  Mines  Company  of  the  total  amount  arrived  at 
as  follows,  namely :  There  shall  be  deducted  from  the  total  sum  of  Xine  hundred 
thousand  dollars  ($900,000)  the  actual  amount  paid  by  Temiskaming  Mining  Com- 
pany, Limited,  to  Goldfields  Consolidated  in  respect  of  the  mortgage  for  One  hundred 
and  fifty  thousand  dollars  with  interest  above  referred  to,  and  in  addition  thereto  all 
such  sums  as  shall  be  expended  in  the  payment  of  labour  and  other  claims  necessary 
to  free  the  railroad  from  all  claims  against  same  and  to  pi-ocure  the  extension  of 
time  necessary  for  the  completion  thereof,  being  the  several  amounts  referred  to  and 
set  out  in  clauses  "  A  "  and  "  B  "  of  paragraph  one  hereof. 

There  shall  be  further  deducted  and  retained  by  the  parties  of  the  secord  part 
any  sura  or  sums  v'hich  may  have  been  advanced  by  them  for  the  purpose  of  payinj? 
of!  or  disposing  of  any  claims  of  the  nature  and  kind  referred  to  in  Clause  "  B  "  of 
paragraph  one  hereof,  at  the  instance  of  the  parties  of  tiie  first  part  in  excess  of 
One  hundred  and  fifty  thousand  dollars,  provided  any  such  advance  shall  have  been 
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80  made,  also  any  sum  or  sums  that  may  have  been  advanced  or  paid  in"  exc-ess  of  the 
sum  of  P^ifty  thousand  dollars  for  the  purpose  of  eomploting  and  tinishing  the  rail- 
road as  rcferri'd  to  in  paragraph  two  hereof,  su!)jeet  to  thf  provisions  for  credit  as  it: 
said  paragrai)h  provided. 

After  the  deduction  of  said  sums  and  the  coini>lL'tion  of  the  payment  thereof  to 
the  parties  of  the  second  part  there  shall  he  next  paid  from  the  net  proeeeds  to  Josepl'. 
Errington  and  J.  D.  Hubhard,  the  total  sum  of  Fifty  thousand  dollars  (.I!") 0,000)  a~ 
commission  and  remuneration  for  services  performed  in  connection  with  the  brin'4- 
ing  about  of  this  agreement,  of  which  sum  Twenty-tive  thousand  dollars  (.$-25,000) 
shall  be  charged  against  Dolly  Varden  Mines  Company  and  the  other  Tw<-nty-nv'^ 
tliousand  dollars  ($25,000)  shall  be  borne  and  paid  by  the  parties  of  the  secnd  part 
out  of  their  own  moneys  and  chargeable  to  the  Temiskaming  Mining  Company. 
Limited.  No  sum  or  sums  shall  be  payable  to  the  said  Errington  and  the  said 
Hubbard  until  the  said  mortgage  to  the  partios  of  the  second  part  shail  have  been 
paid  off  and  subsequently  only  as  net  proceeds  are  available  as  hereml)efore  provided. 
The  balance  of  Nine  tiundred  thousand  dollars  ($900,000)  remaining  after  deduction 
of  all  the  sums  mentioned  and  set  forth  in  this  paragraph  (with  the  exception  only 
of  the  Twenty-five  thousand  dollars  payable  by  Temiskaming  grilling  Comjiany, 
Limited,  as  their  share  of  the  payment  to  Errington  and  Hubbard  which  shall  not 
be  so  deducted)  shall  be  payable  to  the  Dolly  Varden  Mines  Comj)any  out  of  the  net 
proceeds  as  hereinbefore  defined  and  after  the  payment  and  retention  of  all  the  said 
sums  hereinbefore  in  this  paragraph  referred  to  (with  the  exception  of  the  last 
inentitmed  twenty-five  thousand  dollars)  the  net  proceeds  shall  be  i)aid  to  Dolly  Varden 
Mines  Company  until  tiie  total  amount  of  the  balance  so  arrived  at  has  been  paid 
to  them. 

Fpon  payment  of  the  said  total  sum  the  documents  in  escrow  transferring  tli" 
title  in  all  the  properties  set  out  in  Schedule  "  A  "  hereto,  shall  be  delivered  to  tb.e 
Temiskaming  ilining  Company,  Limited,  who  sha!l  be  entitled  to  register  same  and 
who  shall  thereupon  become  and  be  the  entire  owners  of  the  properties  therein  men- 
tioned free  and  clear  of  all  charges,  liens  or  encundirances  except  any  charge,  lieu 
or  encumbrance  created  by   themselves. 

(11)  It  is  hereby  expressly  declared  and  agreed  that  the  moneys  payable  to 
Dolly  Varden  Mines  Company  hereunder  shall  be  payable  only  out  of  the  net  proceeds 
fls  herein  provided  and  nothing  herein  contained  shall  be  deemed  or  construed  to 
create  or  imp'y  any  covenant  or  obligation  on  the  part  of  the  Temiskaming  ^lininy; 
Company,  Limited,  to  make  any  payment  save  aird  except  out  of  the  net  proceeds 
which  shall  have  come  to  their  hands,  and  further  that  nothing  herein  contained  shall 
be  deemed  or  construed  to  create  or  imply  any  obligation  on  the  part  of  the  Temis- 
kaming Mining  Company,  Limited,  to  operate  the  said  property  or  continue  opera- 
tions thereon  if  in  the  opinion  of  the  Board  of  Directors  of  the  said  Company  it 
should  be  unprofitable  or  inadvisable  or  undesirable  from  a  conmiercial  standpoint 
to  operate  the  said  properties. 

It  is  further  provided  and  agreed  that  if  at  any  time  prior  to  the  payment  off 
of  the  mortgage  the  Temiskaming  Mining  Company,  Limited,  shall  decide  to  cease 
opcratiors  then  and  in  such  case  upon  the  maturity  of  the  mortgage  the  parties  of 
the  first  part  shall  have  the  right  iipon  payn>ent  of  the  amount  thereby  secured  to  pay 
off  the  said  mortgage  and  upon  the  payment  off  of  the  said  mortji,age  the  property 
and  rights  the  subject  of  this  agreement  shall  revert  to  the  parties  of  the  first  part. 

Provided  further  that  if  after  the  payment  off  of  the  said  mortgage  and  l>efore 
the  balance  of  moneys  payable  to  Dolly  Varden  Mines  Company  shall  have  bee:i 
paid  the  Temiskaming  Mining  Company,  Limited,  decide  to  cease  operations  upon 
the  said  property  and  give  notice  in  writing  thereof  tc  the  partias  of  the  first  part, 
or  in  case  they  shall  actually  cease  operations  upon  the  said  property  irnd  operations 
shall  cease  to  be  carried  on  for  a  consecutive  period  of  two  years,  then  and  in  either 
such  ease  the  parties  of  the  first  part  shall  have  the  right  to  declare  this  agreement 
at  an  end  and  to  retake  possession  of  the  said  property  and  have  the  papers  held  in 
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escrow  in  tlie  JJoyal  Bank  -pf  Canada  at  Vancouver  delivered  u|i  to  iheni  upon  luiy- 
ment  of  any  balaii''e  of  exiHiiditure-^  which  shall  have  been  incurred  by  the  Tcuiis- 
kaminp  Miiiiiifi  Company,  Liuiiti^l,  as  shown  by  the  account-  kept  in  accordant; 
with  the  provi.-ioiis  of  paragraph  twelve  hereof,  the  intention  of  this  provision  lieiuii; 
that  the  Teiuiskaming  Mining  C<)nii]>any,  Limited,  shall  be  rt>paid  all  balaiu'e  ot 
outlay  over  and  above  the  receipts  down  txi  the  time  of  the  ceasing  of  such  operation- 
and  that  upon  such  payment  title  shall  be  revested  in  the  parties  of  the  first  part. 

(12)  It  is  hereby  expressly  provided  and  agreed  that  the  i)arty  of  the  second 
part  sliall  ktH?p  the  proper  book,-;  of  account  and  record  showing  truthfully  and 
ai'curately  the 'amount  of  all  ore,  mineral,  metal  and  other  nuiterial  raised  fir  won 
from  the  said  property  or  any  part  thereof,  the  amount  produced  therefrom,  the 
shipments  made  thereof,  showing  the  names  and  addresses  of  the  parties  to  whom 
shipped,  the  assay  value  and  sampling  value  as  shown  by  any  and  all  returns  received 
therefrom,  the  gross  and  net  proceeds  thereof,  and  all  other  particulars  necessary 
or  proper  for  the  true  and  accurate  ascertainment  of  the  value  of  any  such  ore, 
mineral,  metal,  or  other  material  and  further  will  keep  true  and  accurate  accounts 
with  proper  vouchers  showing  all  money  expended  upon  said  property  and  in  the 
Avorking  and  mining  operations  conductt?d  thereon,  with  proper  distribution,  so  as 
to  enable  a  separation  to  be  made  of  cost  develo])ment  work  and  all  moneys  received 
or  expended  in  connection  with  the  completion  of  any  with  the  operation,  mainten- 
ance and  upkeep  of  the  railway,  and  also  in'  the  installatir)n  of  mining  machinery 
and  ecjuipment  upon  the  siaid  property,  if  any,  with  pi-oper  distribution  showing  the 
amounts  chargeable  to  the  said  respective  accounts,  and  the  said  party  of  the  first  i)art 
by  themselves  or  their  duly  authorized  accountant  or  accountants.  Agent  or  Agents, 
shall  have  the  right,  to  inspect  and  audit  all  such  books  of  account  and  record  and 
all  books  of  the  party  of  the  second  part  relating  to  any  of  the  matters  in  this  para- 
graph referreti  to,  and  to  inspect,  check,  ami  if  they  deem  advisable  or  desirable, 
copy  all  reports,  records,  memoranda,  assay  or  sampling,  smelting,  milling,  concen- 
trating or  other  returns,  vouchers,  or  memoranda  in  any  way  relating  or  referring 
to  the  matters  in  this  paragraph  mentioned. 

(13)  It  is  further  provided  and  agreed  that  the  said  party  of  the  second  part 
shall  on  the  20th  day  of  July  1919  and  on  the  20th  day  of  each  succeeding  tliird 
month  thereafter  during  the  currency  of  this  agreement  make  and  mail  to  the  said 
parties  of  the  first  part,  addressed  to  Railway  Exchange,  Chicago,  Illinois,  a  true 
and  accurate  statement  shov/ing  the  amount  of  ore,  mineral,  metal  and  other  material, 
won  or  produced  from  the  said  property  down  to  the  first  day  of  the  month'  preceding 
the  month  in  which  .such  statement  is  mad<>,  and  the  amount  of  all  such  ore,  mineral, 
metal  or  other  material  shipped,  sold  or  disposed  of,  the  assay  and  sampling  value 
thereof,  the  amount  received  down  to  the  first  day  of  said  month,  as  the  proceeds  of 
any  ore,  mineral,  metal  or  other  material  at  any  time  shipped,  sold  or  disposed  of, 
also  showing  truly  and  accurately,  the  amount  of  all  moneys  expended  in  costs  and 
expenses,  as  set  out  in  paragraph  8  hereof,  and  also  in  the  installation  of  mining 
machinery  and  equipment,  upon  the  said  property,  if  any,  with"  reasonable  particulars 
thereof. 

(14)  The  Parties  of  the  First  Part  do  hereby  covenant,  promise  and  agree  that 
if  at  any  time  the  parties  of  the  Second  Part  shall  be  advised  by  their  Counsel  that 
any  other  documents  in  addition  to  those  deposited  in  escrow  is  reasonably  necessary 
or  desirable  for  the  purpose  of  more  fully  and  satisfactorily  vesting  iti  tiic  Partic- 
of  the  Second  Part  the  property  and  assets  by  this  agreement  sold  or  agreed  to  be 
sold  to  the  Temiskaming  Mining  Company  Limited,  then  the  said  parties  of  the 
first  part  will  upon  the  reasonable  request  of  the  Parties  of  the  Second  Part  but  at  the 
proper  costs,  chai-ges  and  expenses  of  the  Party  of  the  Second  Part,  execute  all  or 
any  such  further  transfer,  conveyance,  assignment.  Bill  of  Sale,  or  other  document 
as  may  be  reasonably  advised  or  acquired  for   the  more  fully  and'  efl^'ectually  coa- 
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veying,  trfln.*feriinR  to  or  vesting  in  the  said  Parties  of  the  Second  Part  the  assets 
and  properties  the  subject  of  tliis  agreement. 

(15)  It  is  hereby  further  provided  and  agreed  that  in  case  the  parties  of  the 
First  Part  are  unable  to  complete  their  arrangements  for  the  clearing  of  the  labour 
and  other  claims  against  the  railway  and  obtain  an  extension  of  time  from  the  Gov- 
ernment or  Government  Department  of  the  Province  of  British  Columbia,  for  the 
completion  of  the  said  railway,  and  to  complete  all  things  necessary  to  enable  them 
to  give  to  the  '^artiee  of  the  Second  Part  clear  title  to  the  properties  set  out  and 
referred  to  in  Schedule  "A"  hereto  and  a  first  mortgage  clear  of  aj!  prior  claims 
or  encumbrances  thereon,  in  accordance  with  the  provisions  of  the  agreement  at  the 
latest  by  the  31st  day  of  March  1M9  then  the  Parties  of  the  Second  Part  shall  have 
the  right  at  their  option  by  notice  in  writing  mailed  in  a  registered  letter  addressed 
to  the  Parties  of  the  First  Part  at  Railway  Exchange  Building,  Chicago,  111.,  to 
terminate  this  Agreement  and  upon  the  mailing  of  such  notice  said  Agreement  shall 
forthwith  cease  and  terminate  and  shall  be  no  longer  in  eflfect  or  binding  as  between 
the  Parties  hereto. 

Provided  further  that  in  case  the  Parties  of  the  Second  Part  so  desire  they  shall 
have  the  right  far  a  period  following  the  Slst  day  of  liarch  1919  and  down  to  the 
31st  day  of  July  1919  to  themselves  arrange  to  clear  the  said  title  and  obtain  an 
extension  of  time  for  completion  of  the  railway  and  ior  such  purpose  the  Dolly 
Varden  Mines  Company  does  hereby  authorise  and  empower  the  said  Parties  of  the 
Second  Part  by  themselves,  or  by  any  of  their  officers,  servants,  agent**.  Solicitors 
or  other  persons  whom  they  may  see  fit  to  enifiloy  to  adjust  and  settle  all  such  claims 
and  to  obtain  such  extension  of  time  to  complete  the  said  railway  by  the  making  of 
expenditures  up  to  the-  amount*  set  forth  in  paragraph  2  hereof,  and  in  case  of  the 
uUimate  failure  by  July  31st  1919  this  Agreement  shall  cease  and  terminate  and  be 
no  longer  in  effect  and  binding  as  between  the  parties  hereto. 

(16)  It  is  further  distinctly  provided  and  agreed  that  in  case  at  any  time  after 
the  said  31st  day  of  .Tuly  1919  the  parties  of  the  First  Part  shall  succeed  in  clearing 
the  titles  as  hereinbefore  referred  to  and  in  obtaining  any  extension  of  time  to  com- 
plete the  said  railway,  then  and  so  soon  as  they  have  cleared  the  said  titles  and 
obtained  such  extension  they  shall  give  notice  in  writing  to  the  Temiskaming  Mining 
Company  Limited  the  Parties  of  the  Second  Part  and  therein  shall  offer  to  sell  and 
transfer  the  properties  the  subject  of  this'  agreement  to  them  at  the  price  and  upon 
the  same  terms  and  conditions,  as  are  set  out  in  this  agreement  save  and  except  that 
th'ey  shall  be  entitled  to  be  paid  in  addition  to  the  price  herein  set  forth  any  further 
or  other  sums,  which  may  have  been  expended  by  them,  beyond  those  in  this  agree- 
ment provided  to  be  paid  for  the  purpose  of  clearing  the  title  and  obtaining  such 
extension  and  the  said  Temiskaming  Mining  Company  Limited  shall  have  sixty  days 
from  the  date  of  their  receipt  of  such  notice  within  which  to  accept  the  said  offer 
and  in  case  they  accept  the  said  offer  an  agreement  shall  be  entered  into  in  the  terms 
and  conditions  and  in  general  accordance  with  the  terms  and  provisions  of  this 
agreement. 

It  is  hereby  further  provided  and  agreed  that  in  case  the  Parties  of  the  Second 
Part  desire  to  make  any  assignment,  sale  or  transfer  of  this  Agreement  or  the  benefits 
or  advantages  thereof,  or  of  any  of  their  interests'  thereunder  to  any  person,  firm  or 
corporation  whomsoever,  they  shall  be  entitled  to  do  so,  but  only  upon  the  condition 
that  there  be  paid  to  Dolly  Varden  Mines  Co.  all  the  balance  of  the  moneys  payable 
to  the  said  Dolly  Varden  Mines  Company  in  accordance  with  the  provisions  of  para- 
graph 10  hereof,  and  so  that  Dolly  Varden  Mines  Company  shall  receive  the  full 
balance  payable  to  them  after  deducting  from  the  total  sum  of  $900,000.00  the  several 
sums  paid  to  Goldfields  Consolidated  and  the  amounts  expended  in  settlements  of 
labour  and  other  claims  and  amounts  as  referred  to  and  set  out  in  paragraph  10 
hereof,  and  within  two  years  from  the  date  of  such  assignment,  sale  or  transfer. 
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(18)  Subject  to  the  provisions  of  paragraph  17  hereof,  all  the  terms,  provisions  and 
conditions,  of  this  agreement  shall  extend  to,  include,  enure  to  the  benefit  of  and  be 
binding  upon  the  successors  and  assigns  of  the  respective  parties  hereto. 

In  Witness  whereof  the  Parties  hereto  have  hereunto  rffixed  their   Corporate 
Seals  by  the  hands  of  their  proper  Officers. 
Signed,  Sbaled  and  Delivered] 
^  in  the  presence  of  /• 

"  A.  Henry  "  J 

THE   TEMISKAMIXG  MIXING  COMPANY   LIMITED 
.,    '  ,  •       -  '  '  (Non-Personal  Liability) 

"J.  P.  BICKELL" 

Preat. 

«W.    PRIM " 


8f<fy.    (Company    Seal) 


Schedule  "A" 


All  the  properties  both  real  and  personal  of  Dolly  Varden  Mines  Company  owned 
by  them  situate  in  the  province  of  British  Columbia,  including  more  particularly  but 
not  so  as  to  restrict  the  generality  of  the  foregoing,  the  following: 
The  following  crown  granted  mineral  claims: 

"The  Dolly  Varden"  being  District  Lot  S194,  Cassiar  District,  in  the  pro- 
vince of  British  Columbia; 
"Dolly  Varden  No.  1"  being  District  Lot  No.  3192,  Cassiar  District,  in  the 

province  of  British  Cohimibia; 
"Dolly  Varden  No.  2"  being  District  Lot  No.  3193,  Cassiar  District,  in  the 
province  of  British  Columbia ; 
•  "Dolly   Varden   No.  4"  being   District  Lot  3195,   Cassiar  District,   in    the 

province  of  British  Columbia; 
"Dolly  Varden  ,No.   6"   being   District  Lot   3197,   Cassiar  District,   in    the 

province  of  British  Columbia: 
"Dolly   Varden    No.    7"   being   District  Lot   3198,    Cassiar   District,    in    tlie 

province  of  British  Columbia; 
"Dougall"  being   District   Lot   3638,   Cassiar   District,   in   the   province   of 

British  Columbia; 
"Dougall  Fraction"'  being  District  Lot  3642,  Cassiar  District,  in  the  pro- 
vince of  British  Columbia; 
"Waterfrort"'   being   District   Lot   3639,   Cassiar   District,   in   the   province 
of  British  Columbia; 
Lease  of  mill  site,  being  Lot  3640,  Cassiar  District,  in  the  province  of  British 
Columbia,  from  the  Government  of  the  province  of  British  Columbia,   to 
Dolly  Varden  Mines  Company,  dated  October  13th,  1917,  for  one  year. 
Lease  of  mill-site,  being  Lot  3641,  Cassiar  District,  in  the  province  of  British 
Columbia,  from  the  Government  of  the  province  of  British  Columbia,   to 
Dolly  Varden  Mines  Company,  dated  October  13th,  1917,  for  one  year. 
Lease  of  foreshore  lands  for  wharf-site,  being  Lot  3636,  Cassier  District,  in  the 
province  of  British  Columbia,  from  the  Government  of  British  Columbia, 
to  Richard  B.  McGinnis,  dated  October  8rd,  1917,  for  twenty-one  years,  and 
assigned  to  Doily  Varden  Mines  Company,  by  indenture  dated  4th  January, 
A.D.,  1917. 
Kailroad  right  of  way,  railway  and  other  franchises  and  rights  acquired  from 
the  Government  of  ihe  province  of  British  Columbia,  under  Chapter  53  of  the 
Statutes  of  British  Columbia,  1917. 
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Water  rights  on  Trout  Creek,  a  t  ibutary  of  the  Kitsaulte  river  in  the  province 

of  British  Columbia. 
Uncrown-Granted  Mineral  claims  owned  by  the  Dolly  Yarden  Mines  Company. 
"Waterfront-Fraction"    Mineral    claim,    being    District   Tjot    Xo.    3!S0O,    Cassiar 

District,  province  of  British  Columbia. 
"Beach"  Mineral  claim,  beinjj  District  Lot  liTOl),  Cassiar  District,  in  the  province 

of  British  Columbia. 
The  following  Crown  Granted  ilini-ral  claims,  on  which  the  Dolly  Varden  Mines 

Company  holds  an  option  to  purchase  under  indenture,  dated  30th  day  of 

March,  A.D.  191(>,  given  by  one  Donald  W,  Cameron,  to  Dolly  Varden  Mines 

Company; 

The  "Wolf"   Mineral  Claim,  being  District   l,..t   "T'.C,  Cassiar  District.  i:i 
I  the  province  of  British  Columbia: 

"Wolf   No.   2"    Mineral    Claim,    being  District   Lot    ;!7!»4,    Cassiar   District, 

in  the  province  of  British  Columbia; 

"Wolf  No.  .3"  being  District  Lot  .ITlKi,  Cassiar  District,   in   the  province  of 

British  Columbia; 

"Wolverine"  Mineral   Claim,  iieing  District    Lot   oT!»7,  Cassiar   District,   in 
♦  the  province  of  Britisii  Columbia. 

All  the  appliances,  erections  and  construction  of  every  nature  and  kind  situate 
upon  any  of  the  said  properties. 

All  machinery,  plant,  equipment,  appliances,  tools,  supplies,  and  chattel  jiroperty 
of  every  nature  and  kind,  the  property  of  the  said  Dolly  Varden  Mines  Comi)any, 
situate  upon  any  of  the  said  properties  or  stored  in  any  place  for  use,  to  which  the 
said  Dolly  Varden  Mines  Company  is  entitled. 

The  Railway  from  Alice  Arm  to  Dolly  Varden  Mine«s,  including  any  rolling  stock, 
with  all  the  right,  title  and  interest  of  Dolly  Varden  Mines  Company,  in  and  to  the  said 
railway,  the  right  of  way  over  which  same  runs,  and  any  right,  title  or  interest  what- 
soever in  any  lands,  buildings,  constructions  acquired  or  used  in  connection  therewitJi. 

Any  telephone  or  telegraph  lines  to  which  the  Company  is  entitled,  or  in  which 
it  owns  any  interest,  to  the  extent  of  the  interest  of  the  said  Company  therein. 

All  or  any  'boats,  launehes  or  other  craft  of  any  nature  or  kind  whatsoever  owned 
by  them. 

All  wharves,  pilings  and  other  erections  made  by  the  Company  at  its  terminals,  or 
in  the  vicinity  thereof  at  Alice  Arm,  or  at  or  in  the  vicinity  of  any  of  the  properties 
or  claims  above  mentioned  and  described. 

The  Chairman  laid  before  the  meeting  a  proposition  for  the  purchase  of  the  entire 
assets  of  the  Dolly  Varden  Mines  Company,  of  British  Columbia,  with  its  Head  Office 
at  the  City  of  C^hicago,  in  the  State  of  Illinois,  uiJon  the  terms  sot  forth  in  a  draft 
agreement  submitted  to  tiie  aneeting,  and  bearing  date  the  blank  day  of  De<'eniber 
1918,  and  made  between  Dolly  Varden  Minos  Company  and  this  Company. 

After  the  proposirtion  and  the  Engineer's  reports  of  the  properties  had  been  dis- 
cussed and  carefully  considered,  it  was  unanimously  agreed  to  accept  the  proposition 
outlined  and  contained  in  the  said  agreement,  and  upon  the  motion  duly  put  to  the 
meeting,  and  seconded,  the  President  was  authorized  to  conclude  the  terms  of  the 
agreement,  execute  the  agrerm  nit,  either  in  its  present  form,  or  with  such  amendments 
as  may  be  necessary  or  shall  be  made  to  carry  out  the  ejcpress  intentions  thereof. 

Certified  to  be  a  true  copy  of  Resolution  of  The  Temiskaming  Mining  Company. 
Limited  passed  by  the  Directors  at  a  Afeeting  of  the  Board  held  on  the  I'Mh  day 
of  December,  1018.     .a.^^j,,,,  ^    .,,t^j^ 

"W.    Prim—" 
fiw"')   fsiAiiirj.  :   f>Hii  *»»ti}an«<f1  i»»j«lio  hiia  '?L(>«jf«i  .rnv  \i  'Seoretary. 

The   Temiskaming   Mining   Company,   Limited, 
Non-Personal  Liability. 
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L.  W.  Patmouk,  Esq..  -  •    , 

Messrs.   Patniore  tSi:  Fulton.  .   iv   ■     .  •  -r      ,^ 

Prince  Rupert,  B.  C. 

In  re  DoU/j  Vard(-ii  Mines  Compnnii  and  Tai/lor  Enii'meerinn  Comimnii  Limiii'd. 

Dear  Sir.— In  perforinance  of  my  promise,  I  am  writinj?  to  say  that  the  actual 
e.xiK'nditure  made  hy  the  Dolly  Vardeu  Mines  Company,  referred  to  in  Section  10  of 
the  Act  to  amend  the  Dolly  Varden  Mines  Railway  Act,  will  be  deemed  to 
int'hide  <lic  wages  of  labour,  the  cost  of  materials.  sui)plies,  stores,  equiinncnr, 
camp  e<iuipinent,  freight,  travelling,  engineering,  legal  and  clerical  ex])ense-„ 
the  wages  of  su])erinitendents,  the  costs  of  insurance  and  insjiection  and  the  rent  of 
e(|uipnient,  so  far  as  the  same  had  been  disbursed  by  the  Dolly  Varden  Alines  Com- 
pany or  the  Dolly  Varden  Mines  Syndicate  in  paying  for  the  construction  of  the 
railway  and  the  development  of  the  premises  defined  in  the  Act,  and  in  paying  the 
purchase  i)rice  of  the  premises  up  to  the  22nd  day  of  October,  191S,  and  that  thr 
actual  expenditure  made  hy  the  Dolly  Varden  ilines  Company  shall  also  include  the 
costs  of  incorporation  not  exceeding  the  sum  of  $1,000.00. 

I  would  suggest  that  it  would  mean  a  j^reat  saving  of  time  and  expense  if  the 
Dolly  Varden  Mines  Compt\ny  were  to  admit  that  the  actual  cost  of  construction 
referred  to  in  Section  9  of  the  Act,  amounts  to  $402,628.28,  and  that  the  Taylor 
Engineering  Company  Limited  should  admit  that  the  actual  expenditure  made  by  the 
Dolly  Varden  Mines  Company,  referred  to  in  Section  10  of  the  Act,  amounts  to  the 
sum  of  $6ia,000.00. 

If  you  agree  to  this  suggestion  you  can  fheii  instruct  a  representative  to  attend 
before  the  jiersona  designata  in  Section  3  of  the  Act  and  admit  that  the  actual  cost 
of  construction  amuunts  to  $462,628.28,  whereupon  the  Taylor  Engineering  Companv 
Limited  will  admit  that  the  actual  expenditure  made  by  the  Dolly  Varden  Alines 
Company,  amounts  to  $6i;{,000.00. 

1  shall  be  glad  to  hear  from  you  in  reference  to  this  suggestion  at  your  earliest 
convenience. 

Yours   truly, 

"E.    C.    MAYERS."       ' 


PaT-MORK  &   FlI.TOX 

E.  C.  Mavkus,  Esq., 

c/o  Messrs.  TAVum,  Mvvkus.  Stockton  &  Smith. 
Barristers,  &c.,  Vancouver,  B.C. 


April  17,  1919. 


Dear  Mr.  Mayers: — 

Re  Dolly  Varden  Mines  Railway  Act  Amendment  Act,  Wli). 

I  beg  to  acknowledge  receipt  of  your  letter  of  the  29th  ult.,  suggesting  that  <.y'-. 
agree  upon  the  amount  of  the  actual  cost  of  construction  referred  to  in  Section  9  of 
the  Dolly  Varden  Mines  Railway  Act,  Amendment  Act,  1919,  and  also,  that  we  agree 
upon  the  actual  expenditure  niacje  by  the  Dolly  Varden  Mines  Company  referred  to 
in  Section  10  of  the  said  Act. 

I  have  taken  the  matter  up  with  Mr.  Ilamill,  and  now  beg  to  eay  that,  on  behalf 
of  the  Dolly  Varden  Mines  Company,  I  am  prepared  to  accept  the  suggestion  in  your 
letter,  and  will  admit  with  you  that  the  actual  cost  of  construction  referred  to  in 
Section  9  of  the  said  Dolly  Vnrden  Mines  Railway  Act,  Amendment  Act,  1919, 
amounts  to  $462,628.28  in  consideration  of  the  Taylor  Engineering  Comimny,  Limited, 
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for  whom  you  are  acting,  admitting  that  the  actual  expenditure  made  by  the  Dolly 
Varden  Mines  Company,  referred  to  in  Section  10  of  the  said  Act,  amounts  to  the 
sum, of  $fil.'],000.0O. 

I  hereby  authorize  yuu  to  api)ear  before  Mr.  Justice  Clements,  commiseioner 
under  the  said  Act,  and  admit  the  figures  as  above  set  forth,  and  you  may  use  this 
letter  for  the  purpose  of  this  admission. 

I  received  the  notice  stating  that  the  hearing  would  be  held  on  the  22nd  day  of 
April,  1919,  which  you  sent  to  me  under  cover  of  your  letter  of  April  11th. 

Youre  very  truly, 

L.  W  PATMORE 

Solicitor  and  Registered  Attorney  of  the  Dolly  Varden  Mines  Company. 
P/S 


R.  T.  Ei.i-ioTT,  Esq., 
Vancouver  Hotel, 
Vancouver,  B.C. 


January    14th,    1920. 


In  re  Dolly  Varden  Mines  Company. 


Dkau  Sir - 


I  beg  to  inform  you  that  the  Prime  Minister  has  given  to  me  a  copy  of  your 
telegram  to  him  of  the  13th  instant. 

The  facts  of  this  matter  are  as  follows:  On  April  24th,  1919,  I  could  not  apply 
for  the  registration  of  a  charge  in  favour  of  the  Dolly  Varden  Mines  Company  for 
two  reasons. 

Firstly:  Form  D  which  must  be  used  upon  an  application  for  the  registration 
of  a  charge  must  be  signed  by  the  applicant,  or  its  Solicitor,  or  agent,  and  I  was 
neither  the  Dolly  Varden  Mines  Company,  nor  its  Solicitor,  nor  agent: 

Setondly:  Upon  an  application  for  the  registration  of  a  charge  a  fee  of  one-tenth 
of  one  per  cent,  must  be  paid,  which,  in  this  case,  would  have  amounted  to  $613.00 
whereas  I  had  no  money  of  the  Dolly  Varden  Mines  Company  to  apply  for  that  or 
any  other  purpose. 

When  the  Order  of  Mr.  Justice  Murphy  was  made  directing  the  Registrar  to 
register,  the  terms  of  the  order  were  that  the  Registrar  should  register  pursuant  to 
the  Act,  which  he  accordingly  did  and  I  have  before  me  a  letter  from  the  District 
Registrar  of  Titles  at  Prince  Rupert  dated  the  9th  day  of  July,  1919,  in  which  he 
notifies  me  of  his  having  eflFected  registration  of  the  Taylor  Engineerinfr  Company, 
Limited,  subject  to  the  charges  "  A  ",  "  B  ",  "  C  ",  "  D  ",  of  Section  5  of  the  "  Dolly 
Varden  Mines  Railway  Act,  Amendment  Act,  1919"  of  which  the  charge  lettered 
"  D  '  is  that  in  favour  of  the  Dolly  Varden  Mines  Company :  I  also  have  before  me 
a  certificate  of  the  state  of  the  title  dated  the  22nd  day  of  December,  1919,  which 
shows  that  the  property  is  registered  in  the  name  of  the  Taylor  Mining  Company, 
Limited,  subject  to  a  number  of  charges  of  which  the  fourth  is  that  lettered  "  D  "  in 
Section  5  of  the  Act,  being  the  charge  in  favour  of  the  Dolly  Varden  Mines  Company. 

Incidentally  of  course  it  would  be  obvious  to  any  one  with  any  legal  training 
that  nothing  that  I  or  any  one  else  could  do  could .  deprive  the  Dolly  Varden  Mines 
Company  of  the  charge  conferred  upon  them  by  the  Statute. 

Reverting  now  to  your  telegram,  either  one  of  two  things  must  be  true:  either 
you  searched  the  records  which  show  the  true  state  of  affairs  as  I  have  shown  a'bove, 
in  which  case  your  telegram  is  a  deliberate  falsehood,  or  you  did  not  take  the  trouble 
to  inform  youivself  accurately  before  launching  so  serious  a  charge,  in  which  case  you 
would  seem  ii  have  acted  with  almost  incredible  carelessness. 
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In  view  of  the  fact  that  not  so  many  years  ago  I  was  fortunate  enough  to  assist 
in  saving  you  from  the  consequences  of  your  own  mistake  involving  a  possible 
liability  of  $100,000  I  feel  that  I  am  entitled  in  common  decency  to  an  explanation' 
of,  what,  on  the  face  of  it,  would  appear  to  be  an  utterly  unjustifiable  and  very  gross 
outrage. 

I  am  sending  a  copy  of  this  letter  to  the  Prime  Minister.  ■•■• 

Yours  truly,  ^  " 

E.  C.  MAYERS  "   ^ 

ECM/GN  .'".,  '.;    ,■■,,'.; 

Vanwuvkr,  B.C  ,    ir)tli   January,    1020. 

E.  C.  Mayers.  Esq..'  ^^ 

c/o  Messrs.  Taylor,  Mayers,  Stockton  &  Smith,  \;      '         •. 

601  Rogers  Building,  Vancouver,  B.C.  : ,,  .  ^ 

Be  Dolly   Varden.  • 

Dear  Sir,— I  have  your  letter  of  14th  inst.,  and,  in  reference  thereto  would  ask  you : 

1.  Why  if  you  had  no  authority  to  apply  for  registration  of  a  charge  in  favour  of 
the  Dolly  Varden  Company,  you  wrote  to  the  District  Registrar  telling  him  that  you 
did  not  wish  to  apply  for  registration  of  the  Dolly  Varden  charge  until  later  i 

2.  Could  the  Registrar  understand  anything  other  than  that  you  had  power  to 
speak  for  the  Dolly  Varden? 

3.  If  he  had  acceded  to  your  suggestion  and  effected  registration  omitting  the 
Dolly  Varden  charge  would  the  result  have  been  honest  or  fraudulent  ? 

'         4.  Does  a  course  of  action  toward  a  Government  Department  cease  to  need  in- 
vestigation because  it  is  attempted  and  fails? 

I  feel  sure  that  upon  consideration  of  these  questions  you  will  see  that  your  letter 
to  me  should  have  been  confined  to  an  explanation  that  the  Regi^rar  refused  to  enter- 
tain your  suggestion  that  the  Dolly  Varden  charge  be  omitted;  insisted  upon  having 
a  judicial  order  before  registering;  and  interpreted  this  Order  to  mean  that  the  regis- 
tration should  be  made  subject  to  the  four  statutory  charges. 

My  necessary  course  is  to  fulfil  the  pressing  duty  of  attending  to  the  interests  of 
the  Dolly  Varden  Mines  Company,  and,  believe  me,  I  am  truly  sorry  if  it  renders  neces- 
sary any  unkind  references  to  the  courtesies  we  have  exchanged  in  the  past. 

Yours  truly, 

"R.  T.  ELLIOTT." 
(Copy  to  Hon.  Jno.  Oliver) 

January  17th,  1020. 

R.  T.  Elliott,  Esq.,  K.C., 
Hotel  Vancouver  Annex, 
Vancouver,  B.C. 

In  re   the  Dolly    Varden   Mines  Co. 

Dear  Sir,— I  beg  to  acknowledge  receipt  of  your  letter  of  the  15th  inst.,  and  to 
reply  to  your  question  as  follows : 

1.  The  reason  for  my  letter  of  the  24th  April  last  was  this:  Section  5  of  the  Act 
does  not  say  who  is  to  be  responsible  for  registration  of  the  charges,  but  does  say  that 
the  fees  are  to  be  paid  by  the  charge-holders:  therefore  I  considered  that  whatever  duty 
there  might  be  upon  the  Taylor  Engineering  Company  as  to  the  registration  of  the 
charges,  that  duty  did  not  extend  to  payment  of  the  fees :  I  intended,  if  the  occasion 
arose  (for  at  that  date  I  did  not  know  whether  the  Dolly  Varden  Mines  Company 
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was  going  to  pay  its  .iust  debts  or  not)  to  call  upon  Mr.  Patmore,  who  was  the  Dolly 
Vardon  Mines  Company's  solicitor,  either  to  supply  nie  with  the  money  necessary  to 
pay  the  fees,  and  authorize  me  to  apply,  or  else  to  apply  himself  for  registration  of 
this  company's  charge. 

2.  The  District  Registrar  never  had  the  slightest  ground  for  misapprehension  on 
this  score:  he  knew  that  Mr.  Patmore  acted  for  the  Dolly  Vardeil  Mines  Company 
and  tliat  I  acted  for  the  Taylor  Engineering  Company,  and  in  fact  in  my  letter  of  the 
t.'4th  of  April  last  I  set  out  by  saying  that  it  might  become  necessai-y  for  me  to  apply  on 
behalf  of  the  Taylor  Engineering  Company  for  registration  of  the  title  of  that  Com- 
pany to  certain  specified  lands.  Moreover,  the  District  Kegistrar  says  in  his  letter 
to  me  of  the  8th  of  May  last: — 

.  "It  appears  to  me  that  the  Act  to  which  yon  refer  provides   that  upon 

the  happening  of  certain  things  the  Dolly  Varden  jjroperty  shall  become  vested 
in  the-  Taylor  Engineering  Company  subject  to  certain  charges  and  upon  these 
events  liappening;  it  would  seem  to  me  the  proper  party  to  apply  for  registration, 
and  to  pay  the  registration  fees,  would  be  the  Taylor  Engineering  Company." 

This  quotation  shows  that  the  District  Registrar  knew  for  whom  I  was  acting,  and 
also  shows  what  was  the  difference  between  us,  viz.:  that  the  District  Registrar  took 
the  view,  which  1  believed  tlien  and  believe  now  to  be  wrong,  that  the  Taylor  Engin- 
eering Company  ought  to  pay  the  fees  for  registration  of  the  charges.  My  view  of 
the  meaning  of  the  last  sentence  in  Section  5  is  set  out  in  my  letter  to  the  District 
Registrar  on  the  5th  of  May  last  as  follows: 

"I  would  like  you  to  notice  that  by  the  concluding  wordw  of  Section  5,  the 
title  of  any  party  is  only  to  be  registered  upon  payment  of  the  proper  fees  by 
that  party  from  which  I  infer  that  it  was  the  intention  of  the  Act,  that  eacti 
party  entitled  should  make  his  own  application  and  pay  the  requisite  fees;  in 
this  view  it  seemed  to  me  permissible  for  the  Registrar  to  register  such  titles 
as  were  applied  for  from  time  to  time." 

3.  If  the  District  Registrar  had  registered  without  any  reference  whatever  to  the 
cnarges,  the  position  of  the  cliarge-iiolders  would  not  iiave  been  affected  in  the  least: 
the  rights  of  tiie  charge-holders  were  conferred  by  a  Statute  of  which  all  the  world  is 
deemed  to  have  notice;  the  very  title  of  the  Taylor  Engineering  Company  was  ex- 
pressly made  by  that  Statute  subject  to  all  the  charges  and  the  instrument,  viz.:  the 
Statute  on  which  that  title  rested  was  necessarily  referred  to  expressly  in  the  applica- 
tion for  rt'gistration  and  th"t  application  and  that  instrument  necessarily  remained  on 
record  in  the  Land  Registry  OtHce,  so  that  under  no  circumstances  and  by  no  means 
could  tliC  title  of  the  Taylor  Engineering  Company  have  been' disencumbered  of  any- 
one of  tlie  four  charges,  save  by  payment  thereof.  The  only  object  of  registering  any 
title  created  by  tlie  Act  was  to  prevent  tiie  possibility  of  strangers  dealing  with  tlie  Dolly 
Varden  Mines  Company  and  tiieu  discovering  that  that  Company  had  nothing  to  deal 
witii.  Any  attempt  therefore  to  get  rid  of  any  of  the  charges  would  have  been  not 
only  wicked  but  absolutely  futile. 

4.  It  is  the  failure  on  your  part  to  make  a  proper  or  indeed  apparently  any  inves- 
tigation wliieh  causes  my  indignation  at  your  conduct. 

It  is  tedious  to  have  to  deal  with  so  many  incorrect  statements  on  your  part:  the 
matter  was  fully  argued  before  the  Judge  in  Chambers;  and  the  grounds  taken  in 
support  of  the  refusal  to  register  were  that  I  had  applied  for  an  indefeasibU?  title  and 
had  failed  to  produce  the  Crown  Crrants.  No  question  was  ever  raised  as  to  the 
registration  or  n<m-registration  of  the  charge.  Contrary  to  the  District  Registrar's 
previous  contention  I  was  not  obliged  to  apply  for  registration  of  any  charge  or  to 
pay  any  fee^;  for  such  registration:  I  drew  the  Order  myself  and  in  a  form  which  com- 
pelled the  District  Registrar  to  register  tiie  title  of  the  Taylor  Engineering  Company 
subject  to  all  the  charges,  leaving  it  to  him  to  collect  the  fees  from  the  different  charge- 
holders. 
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Eeverting  to  your  telegram  of  the  VM\i  inst.,  its  language  is  explicit  that  the  title 
of  the  Taylor  Engineering  Company  had  been  registered  free  from  the  eharge  in  favour 
of  the  Dolly  Varden  Mines  Company. 

If,  when  your  attention  was  drawn  to  the  falsity  of  this  telegram,  you  had  frankly 
admitted  that  you  had  made  a  gross  error  and  an  utterly  baseless  eharge,  and  expressed 
contrition,  your  conduct,  while  by  no  means  admirable,  might  have  been  pardoned, 
but  it  seems  to  me  even  more  unworthy  to  resort  to  the  equivocations  contained  in  your 
letter  under  reply,  and  I  cannot  at  all  agree  that  such  methods  are  necessary  even  in 
the  interests  of  the  Dolly  Vai'den  Mines  Cimipany. 

Yours  truly, 

"K.  C.  MAYERS." 


ill 
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Mr.  Whiteside  presented  a  report  from  the  Select  Committee  appointed  to 
investigate  the  dispute  between  the  Dolly  Varden  Mines  Company  and  the  Taylor 
Engineering  Company,  Ltd.,  as  follows: — 

Mr.  Speaker,  Your  Select  Committee  appointed  on  February  10th,  1919,  to 
investigate  the  dispute  between  the  Dolly  Varden  Mines  Company  and  the  Taylor 
Engineering  Company,  Limited,  reports  as  follows: — 

The  dispute  betN'cpn  these  two  companies  comes  before  the  legislature  in  the 
form  of  a  petition  by  the  Dolly  Varden  !Mines  Company  for  an  extension  of  the 
time  given  to  it  under  the  "  Dolly.  Varden  Mines  Railway  Act"  of  1917,  in  which 
to  complete  the  construction  of  the  Dolly  Varden  Mines  Railroad,  and  a  cross- 
petition  by  the  Taylor  Engineering  Company,  Limited,  contractors  for  the  construc- 
tion of  the  road,  praying  that  such  a  renewal  of  the  Dolly  Varden  Mines  Railroad 
charter  be  not  granted  except  upon  such  terms  as  shall  constitute  their  claim  for  the 
unpaid  balance  of  the  charge  for  construction,  amounting  to  approximately  $462,500 
as  a  lien  upon  the  assets  of  the  Dolly  Varden  Mining  Company. 

Y'^our  Select  Committee  was  comjiosed  of  the  following:  David  Whiteside,  Chairman ; 
Messrs.  John  Yorston,  W.  A.  McKenzie,  F.  A.  Pauline  and  J.  S.  Cowper,  Secretary. 
Counsel  for  the  Dolly  Varden  Mines  Company  were  C.  H.  Hamill  of  Chicago,  and 
Mr.  L.  W.  Patmore,  of  Prince  Rupert.  Mr.  E.  C.  Mayers  of  Vancouver,  appeared  as 
counsel  for  the  Taylor  Engineering  Company,  Limited.  The  Select  Committee  com- 
menced its  hearings  on  Wednesday  morning,  February  12th,  and  held  thirteen 
morning  and  evening  sessions,  concludiiig  on  Friday,  February  21st. 

The  following  witnesses  appeared  and  testified  before  the  Committee:  Messrs. 
A.  J.  T.  Taylor,  President  of  the  Taylor  Engineering  Company,  Limited;  J.  S. 
Connell,  B.Sc,  C.E.,  Engineer  for  the  Taylor  Engineering  Company,  Limited; 
S.  H.  Maloney,  foreman  of  construction  for  the  Taylor  Engineering  Company, 
Limited;  Wm.  McLean,  C.E.,  a  former  employee  of  the  Taylor  Engineering  Com- 
pany, Limited;  R.  W.  McTntyre,  C.E.,  Assistant  Engineer  to  the  Government  Rail- 
way Department ;  C.  J.  Seymour,  C.E.,  a  former  employee  of  the  Taylor  Engineeriny: 
Company,  Limited;  John  Anderson,  Accountant;  J.  D.  Hubbard,  President  of  tho 
Dolly  Varden  Mines  Company;  A.  F.  Proctor.  Chief  Plngineer  of  the  Railway  Depart- 
ment of  the  Provincial  Government;  and  R.  S.  McGinuis,  ResiiU'ut  Engineer  fur 
the  Dolly  Varden  Mines  Railroad. 

Messrs.  J.  Gilbert  and  H.  Langloy  acted  as  reporters  of  the  proceedings,  the 
evidence  filnng  .568  pages.  In  addition,  thf're  was  filed  with  the  Committee  a  volumin- 
ous correspondence  between  the  i)arties. 

Upon  the  following  facts  the  parties  are  in  substantial  agreement:  The  Dolly 
Varden  Mines  Company,  incorporated  in  the  State  of  Delaware,  has  been  developing 
a  group  of  mineral  claims  near  the  Kitsnult  River,  about  eigliteei  miles  distant  from 
Alice  Arm. 


r 


752 


BRITISH  COLUMBIA 


The  Mining  Company  entered  into  an  arrangement  with  the  Taylor  Engineering 
Company,  Limited,  for  the  construction  of  a  line  of  railroad  to  connect  the  mini'? 
with  tide-water.  In  pursuance  of  this  object  the  Mining  Company  obtained  from  the 
Legislature  in  1917  a  public  Act  authorizing  it  to  construct  the  road.  Section  11 
of  the  Act  provides  that  all  work  must  be  completed  before  December  IJlst,  191S. 

At  the  outset  a  light  dinkey  road  was  required,  following  the  path  of  an  existinsf 
ipack-trail,  with  capacity  to  haul  out  daily  30  tons  of  ore  or  concentrates.  The 
Mining  Company,  in  its  desire  to  have  the  road  completed  and  the  mine  operating 
before  the  close  of  the  year  1917,  desired  that  the  work  should  proceed  at  once  with- 
out the  delay  involved  in  having  the  usual  surveys  made  and  quantities  calculated. 
The  Taylor  Engineering  Company,  Limited,  accepted  the  contract  on  a  cost  plus  10 
per  cent  basis.  A  written  agreement  that  the  work  would  not  cost  more  than  $175,000 
was  given  by  the  Taylor  Engineering  Company,  Limited.  This  agreement,  however, 
was,  according  to  the  evidence  of  Mr.  Taylor,  supplemented  by  a  private  verbal  agree- 
ment whereby  President  Hubbard,  of  the  Mining  Company,  agreed  to  see  that  any 
e.xcess  above  this  figure  up  to  an  extra  $100,000  would  be  paid. 

After  the  road  was  commenced,  labour  difficulties,  the  increased  cost  of  ma- 
terials, improved  standard  of  construction  required,  and  unexpected  difficulties  in 
engineering  resulted  in  an  expenditure  during  the  first  seaBon  of  over  $275,000  without 
the  road  being  nearly  completed.  Mr.  Hubbard  observed  the  private  agreement  he  had 
made  to  the  extent  of  paying  the  contractor  $70,000  out  of  the  extra  cost  of  $100,000, 
and  work  was  stopped  on  the  construction  owing  to  lack  of  funds.  Up  to  this  iwint 
there  is  nothing  in  the  relation  of  the  two  companies  which  calls  for  adjudication  on  the 
part  of  your  Committee. 

Tlie  present  dispute  arises  out  of  the  operations  for  the  year  1918.  Mr.  Taylor 
was  very  anxious  to  complete  the  construction  of  the  road.  At  the  same  time  the 
shareholders  of  the  Dolly  Varden  Mines  Company,  through  Mr.  Hubbard,  were 
endeavouring  to  negotiate  a  sale  of  the  property  to  the  Granby  Consolidated  Mining, 
Smelting  and  Power  Company,  Limited.  Mr.  Hubbard  represented  to  Mr.  Taylor  that 
the  Dolly  Varden  Company  was  unable  to  assume  any  financial  responsibility  for 
further  work  done  upon  the  road,  but  assured  Mr.  Taylor  that  if  he  desired  to  go  o?i 
at  his  own  risk  he  would  be  fully  paid  in  the  event  of  the  sale  to  the  Graniby  Company 
being  made.  In  the  event  of  the  sale  to  the  Granby  Company  not  being  made,  Mr. 
Hubbard  stated  that  so  long  as  the  work  done  was  done  to  the  satisfaction  of  the  engin- 
eers of  the  Dolly  Varden  Company,  the  Taylor  Engineering  Company,  Limited,  would 
have  all  its  just  claims  paid  and  be  given  proper  compensation  for  engineering  and 
contractors'  profits  out  of  any  aubsequent  disposition  of  the  mine. 

The  letter  from  Mr.  Hubbard  to  Mr.  Taylor,  dated  May  14th,  1918,  is  as 
follows : — 


'I. 


"Vancouver,   B.C.,   May   14th,   1918. 

"  Gentlemen, — I  understand  that  you  have  .proposed  to  Mr.  Sylvester,  of  the 
Granby  Company,  that  the  Taylor  Engineering  Company  should  resume  construc- 
tion of  the  Dolly  Varden  Railroad  and  carry  it  on  pending  the  examination  of  the 
Dolly  Varden  properties  by  the  Granby  Company;  that  if  the  Granby  Company  should 
elect  to  exercise  its  option  and  purchase  the  Dolly  Varden  properties,  the  Granby 
Company  would  reimburse  the  Taylor  Engineering  Company  for  the  outlay  and  mak>j 
satisfactory  arrangements  with  you  for  the  completion  of  the  road.  I  understand 
that  Mr.  Sylvester  has  indicated  a  willingness  to  accept  your  offer. 

"  We  are  not  concerned  with  any  arrangement  you  may  make  with  Mr.  Sylvestf  !• 
in  regard  to  the  matter,  provided  the  Granby  does  ultimately  take  the  properties 
over;  but  in  case  they  should  not  do  so,  it  is  obvious  that  your  relations  with  the 
present  owners  of  the  property  would  become  important  and  would  require  serious 
consideration. 
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"  You  are  already  fully  informed  of  the  limitations  and  conditions  affecting  the 
ownership  and  the  policy  of  the  owners  at  thisi  time,  and  this  knowledge  will  enable 
you  to  readily  understand  the  position  which  I  am  compelled  to  take. 

"  The  owners  cannot  and  will  not  assume  any  liability  whatsoever  at  this  time. 
They  will  recognize  neither  a  tinancial  nor  a  moral  responsibility  to  reimburse  you, 
or  to  compensate  you  for  this  work  in  case  the  Granby  Company  does  not  buy  the 
properties.  They  cannot  and  will  not  permit  the  properties  to  become  subject  to  any 
lien  for  material,  labour  or  other  charges.  If  the  Taylor  Engineering  Company 
undertakes  this  work  it  will  be  necessary  to  have  from  them  an  instrument  releasing 
the  present  owners  from  any  financial  or  moral  responsibility  in  the  matter,  and 
expressly  waiving  lien  rights  and  protecting  the  property  against  such  rights,  not 
only  as  to  the  Taylor  Engineering  Company,  but  as  to  sub-contra  tors  and  material 
men. 

"As  against  this,  you  can  rely  upon  the  following  facts  and  assurances:  If  the 
Granby  Company  should  not  exercise  its  option  to  take  over  the  properties,  it  is 
obvious  that  the  present  owners  will  either  have  to  reorganize,  complete  the  railway, 
and  operate  the  properties  themselves;  or  disirose  of  them  to  some  purchaser  other 
than  the  Granby  Company.  In  either  event,  and  subject  to  the  limitations  stated 
below,  I  will  personally  assure  you  that  any  just  claims  you  might  have  for  the  work 
done  and  materials  furnished  will  be  recognized  and  provided  for  either  in  case  of 
reorganization  or  sale  to  others.  Compensation  for  such  claims  would  include  not 
only  a  reimbursement,  but  proper  compensation  for  engineering  and  contractor's 
profits.  This  assurance,  however,  presupposes  that  all  work  shall  be  done  to  the 
satisfaction  of  the  owners,  and  will  have  to  be  approved  by  their  Engineers,  who 
would  be  the  sole  judges  as  to  whether  and  how  far  the  work  would  be  acceptable. 

"  You  may  safely  assume  that  the  Dolly  Varden  properties  with  the  railway 
constitute  an  asset  of  sufiScient  value  to  justify  the  assumption  that  any  just  claim 
you  might  have  could  and  would'  be  taken  care  of  in  the  final  "work-out"  of  the 
proposition  and  in  any  event.  A  final  payment  of  $25,000  is  due  on  October  Ist  next 
on  the  Wolf  claims,  and  the  Goldfield  Consolidated  Mines  Company  loaned  $150,000 
at  6  per  cent,  which  is  due  January  1st,  1919,  and  for  which  the  Goldfield  Consolidated 
Company  is  entitled  to  a  mortgage.  This  mortgage  has  not  yet  been  recorded  and 
its  final  form  is  yet  to  be  agreed  upon.  I  cannot  personally  guarantee  it,  but  I  have 
no  doubt  the  payment  on  the  Wolf  claims  will  be  made  when  due.  In  spite  of  tlie 
statement,  the  owners  will  not  and  cannot  consider  any  arrangement  which  might, 
create  a  lieu  upon  the  property,  in  ease  of  foreclosure  of  the  Goldfield  mortgage,  and 
failure  to  redeem  by  the  present  owners,  arrangements  could  and  would  be  made 
whereby  you  could  redeem  from  such  foreclosure. 

Yours  truly, 

"J.  D.  HUBBARD''.        ' 

Relying  upon  the  undertaking  given  in  the  latter  paragraph  of  Mr.  Hubbard's 
letter,  the  Taylor  Engineering  Company,  Limited,  resumed  construction  work  in 
1918.  All  parties  were  at  that  time  expecting  the  sale  to  the  Granby  Company  to  be 
carried  out,  and  the  work  upon  the  road  was  done  to  conform  to  the  requirements  of 
the  Granby  Mining  Company,  which  required  a  road-bed  of  increased  width  with 
easier  curves  and  capable  of  hauling  400  tons  of  ore  daily.  This  work  was  done,  as 
the  correspondence  shows,  imder  the  supervision  of  Mr.  R.  B.  McGinnis,  the  Resident 
Engineer  for  the  Dolly  Varden  Mines  Company. 

The  work  was  carried  on  in  1918  on  the  credit  and  capital  of  the  Taylor  Engine- 
ering Company,  Limited,  which  by  the  middle  of  July  of  that  year  was  at  the  end 
of  its  resources;  when  the  offer  of  purchase  was  finally  made  by  the  Granby  Company, 
it  was  refused  by  the  directors  of  the  Dolly  Varden  Mines  Company  owing  to  dis- 
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satisfiu'tioii  ovpr  the  jJi-npostMl  eoiiditions  of  o|)eration.  The  finnneinl  embarrassinent 
of  the  Taylor  Enp;ine(>rinp  Company  was  very  well  known  to  Mr.  Hubbard  and  his 
Engineer,  ilr.  McGinnis.  On  August  IDth,  1018,  Mr.  Mi-Clinnis  wired  to  lii»  chief, 
notifying  him  in  eflFeet  that  the  Taylor  Engineering  Conrpany  were  at  that  date 
BO  far  eommitted  financially  that  they  could  not  stop  construction  without  financial 
ruin.  On  October  12th  the  Oranby  offer  was  refused.  On  October  22nd  construction 
work  ceased  and  the  Taylor  Engineering  Company  assigned  for  the  benefit  of  its 
creditors. 

Since  assignment  ifr.  Taylor,  in  his  elforts  to  enable  the  Dolly  Varden  Mining 
Company  to  obtain  the  money  wherewith  to  pay  off  hi>  claim,  succeeded  in  bringing 
Mr.  Hubbard  and  a  representative  of  the  Temiskaming  Mining  Company,  of  Cobalt, 
together.  Mr.  Taylor  endeavoured  to  effect  a  sale  of  the  Dolly  Varden  properties  to 
the  Temiskaming  Company  at  a  price  of  $1,100,000,  his  services  as  an  agent  in  the 
matter  being  given  without  charge.  Since  then,  Mr.  Hubbard,  of  the  Dolly  Varden 
Company,  and  Mr.  Errington,  representing  the  Temiskaming  Company,  have  arranged 
for  the  sale  of  the  property  to  the  Temisikaming  Company  at  a  price  of  $900,000, 
which  includes  a  commission  of  $.")0,00()  to  be  divided  between  Messrs.  Hubbard  and 
Errington,  this  sale  being  conditional  upon  the  renewal  of  the  charter  to  the  Dolly 
Varden  Mines  Railway. 

The  sum  of  $900,000  is  insutHeient  to  pay  all  parties  without  loss,  and  your 
Committee  understands  that  the  proposal  of  the  Dolly  Varden  Mines  Company, 
which  claims  to  have  invested  $6ilO,000  in  the  properf>,  is  that  the  charter  for  the 
railroad  be  extended  on  condition  that  they  pay  in  full  the  wage  claims  for  the  con- 
struction of  the  road,  amounting  to  approximately  $ir)0,(M)0,  and  that  the  creditors 
of  the  Taylor  Engineering  Company  divide  with  them  the  losses  on  the  mine  and 
railroad  project. 

It  was  urged  by  counsel  for  the  Dolly  Varden  ^lining  Company  that  the  Presi- 
dent of  his  company,  in  his  letter  of  May  l-ith,  1918,  repudiating  all  moral  and 
financial  liability  to  the  contractors,  liad  no  authority  to  bind  the  company  to  any 
undertaking  in  the  event  of  a  sale  to  the  Crranby  Company  not  being  carried  out. 
Assuming  this  to  be  so,  Mr.  Hubbard  having  been  allowed  to  assume  the  direction 
of  the  affairs  of  the  Dolly  Varden  Mining  'Company,  your  Committee  considers  that 
it  would  be  unjust  to  allow  the  Dolly  Varden  Mines  ompany  to  divest  itself  of 
liability  for  the  construction  of  the  railway,  especially  wiien  the  company  is  engaged 
in  marketing  the  very  labour  and  material  which  was  placed  on  their  property  as  a 
result  of  the  inducements  held  out  by  its  President  in  bis  letter  of  May  14th,  1918. 

The  correspondence  and  evidence  showed  that  the  work  in  1918  was  carried  out 
without  excessive  cost  under  the  supervision  of  Mr.  R.  B.  McGinnis  as  Resident 
Engineer  of  the  Dolly  Vardten  Company,  Avho  reported  to  the  President  of  his  com- 
pany on  September  11th,  1918,  (six  weeks  before  work  stopped) :  "  The  construction 
work  on  the  road  has  been  well  done  throughout,  and  the  only  complaint  we  could 
make  is  that  they  had  spent  more  money  on  the  upper  end  than  we  intended'  to  at 
this  time." 

Mr.  McGinnis  also  says  in  the  same  report  to  his  President:  "H  Granby  takes 
the  property  it  is  all  right,  and  if  we  keep  it  we  still  have  a  good  road,  but  have  a 
heavier  investment  than  was  absolutely  needed  at  the  start.  We  could  have  changed 
the  road  later." 

The  evidence  of  the  Government  Railway  Engineers  who  inspected  the  line  was, 
however,  that  the  road  only  met  with  the  minimum  requirements,  was  not  extrava- 
gantly built,  and  that  had  it  been  less  well  built  they  would  not  have  taken  the 
responsibility  of  issuing  the  company  a  certificate  to  commence  railroad  operations. 

Your  committee,  therefore,  being  satisfied  on  the  evidence  that  the  work  was 
properly  performed  and  that  the  Taylor  Engineering  Company  resumed  operations 
in  1918  on  the  promises  made  in  the  letter  of  May  14th  by  Mr.  J.  D.  Hubbard,  Presi- 
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dent of  the  Dolly  Viirdeii  ilincs  Company,  that  tin;  Taylor  Engineering  Company 
would  be  paid  in  full  for  its  just  claims,  citlu'r  frpm  a  r-ule  to  the  Grauby  Company  or 
"sale  to  others",  feel  that  the  Taylor  Engineering  Comi)any  is  entitled  to  be  i)aid  in  full 
for  its  "just  claims  ....  for  wi>rk  doue  and  materials  funiisiied",  to  "include  not 
only  a  reimbursement,  but  proper  compensation  for  engineering  and  contractor's 
profits,"  to  adopt  tiie  language  used  Ly  the  President  of  the  Dolly  Vardeu  Company 
in  his  letter  to  the  Taylor  Engineering  Company. 

Your  Select  Committee  points  out  that  since  the  Dolly  Varden  Mines  Company 
entered  into  the  proposals  to  sell  to  the  Temiskaming  Mining  Company  for  u  price 
of  $900,000,  an  offer  <..f  $1,100,000  for  the  property  had  been  ma<lo  by  Mr.  S.  S.  Taylor, 
K.C.,  on  behalf  of  the  creditors  of  the  Taylor  Engineering  Company.  This  offer  is 
without  the  payment  of  conunission  to  any  tme,  and'  if  carried  into  effect  would  enable 
all  the  creditors  to  be  paid  in  full,  and  leave  a  sum  larger  liy  over  $50,000  for  the 
shareholders  of  the  Dolly  Varden  Alining  ('onipmiy  than  under  the  offer  of  the 
Temiskaming  Mining  Conrpany.  .;,  ,      .         , 

Your  committee  therefore  recommends  as  follows: — 

(1)  That  a  renewal  of  the  charter  of  the  Dolly  Varden  Mines  Railway  be 
granted  to  the  Dolly  Varden  Mines  Company  upon  compliance  with  the  terms  and 
I'oniHtions  set  out  in   the  draft  liill  annexed  hereto. 

(2)  That  if  the  Dolly  Varden  Mines  Compnjy  and  tiu  Taylor  Engineering 
Company  cannot  agree  upon  the  cost  of  construction  of  the  i'  ly  Varden  Mines 
Railway  during  the  year  1918,  such  cost  shall  be  ascertained  by  ref 'rence  to  one  of  the 
Judges  of  the  Supreme  'Court  of  British  Columbia  to  be  -^  Mued  *w  the  Mii>ister  of 
Railways,  and  the  cost  so  ascertained,  together  with  10  .  cent  thereof  udded  for 
contractor's  profit,  jhall  be  declared  a  debt  due  from  the  Dolly  Varrlon  Mines  Company 
to  the  Taylor  Engineering  Company. 

(  "'  That  the  sum  so  ascertained  to  be  due  be  constituted  .i  lien  or  charge  upon  the 
said  railway  and  upon  all  the  assets  of  the  Dolly  Varden  M'lies  Company,  situate 
ill  the  iirovince  of  British  Columbia,  as  the  same  are  set  forth  a;ij  described  in  the 
draft  Bill  submitted  herewith,  subject  only  to  a  mortgage  for  the  sum  of  $150,'>00  and 
interest  in  favour  of  .Goldfi«lds  Consolidated,  and  to  the  balance  of  purchase- moiu  y 
due  to  Donald  W.  Cameron  in  respect  of  the  Wolf  Group  of  Mineral  Claim.s. 

(4)  That  all  wages  due  in  respect  of  the  construction  of  the  Dolly  Varden  Mines 
Railway  in  1918  be  paid  by  tlie  Dolly  Varden  Mines  Company  within  fourteen  days 
after  the  enactment  of  legislation  giving  effect  to  your  Committee's  report. 

(5)  That  the  balance  of  the  moneys  due  the  Taylor  Engineering  Company  in 
respect  of  the  construction  of  the  said  railway  shall  be  paid  within  thirty  days  after 
the  amount  of  the  same  has  been  so  ascertained. 

(6)  That  if  the  Dolly  Varden  Mines  Company  do  not  wish  to  assume  the  burden 
of  the  aforesaid  payments  to  the  Taylor  Enginering  Company,  they  must  so  notify  the 
Minister  of  Railways  within  one  week  after  the  adoption  of  this  report  by  the  Legis- 
lature, in  which  event  the  Taylor  Enginering  Company  shall  have  the  right,  upon  the 
terms  and  conditions  hereinafter  mentioned,  to  acquire  from  the  Dolly  Varden  ^Mines 
(^ompany  the  said  railway  and  all  the  assets  enumerated  in  the  Schedule  attached  to 
the  said  drrft  Bill,  and  the  Dolly  Varden  Mines  (^ompany  shall  be  entitled  to 
receive  from  the  Taylor  Engineering  Company  the  amount  of  its  investment  in  said 
assets  in  said  Schedule  mentioned,  such  amount  to  be  ascertained,  in  case  of  dis- 
agreement, in  the  same  manner  as  the  cost  of  construction  of  said  railway. 

(7)  In  the  event  of  the  Taylor  Engineering  Company  becoming  entitled  to  acquire 
the  said  railway  and  other  assets  of  the  Dolly  Varden  Mines  Company  hereinbefore 
mentioned,  the  Taylor  Engineering  Company  shall  pay  off  and  discharge  the  said 
mortgage  to  the  Goldfields  Consolidated,  or  otherwise  protect  the  Dolly  Varden 
Mines  Company  against  all  claims  and  demands  in  respect  of  the  same,  and  shall  also 
pay  off  the  balance  of  purchase-money  due  to  said  Came.'u  in  respect  of  the  Wolf 
Group  of  Mineral   Claims  mentioned  in  said  Schedule,  and  shall  also  within   one 
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week  after  the  adoption  of  this  report  produce  evidence  satisfactory  to  the  Minister  of 
Railways  of  the  Taylor  Engineering  Company's  ability  to  complete  the  purchase  of 
said  assets  from  the  Dolly  Varden  Mines  Company. 

(8)  In  the  event  of  the  Dolly  Varden  Mines  Company  deciding  not  to  pay  the 
cost  of  construction  of  the  said  re  way,  and  in  the  ^vent  of  the  Taylor  Enginering 
Company  acquiring  and  exercising  the  right  to  take  over  the  said  assets  upon  pay- 
ment of  the  amount  of  said  Dolly  Varden  Mines  Company's  investment  lin  the  same, 
the  latter  companj'  shall  be  released  from  all  claims  and  demands  of  the  Taylor 
Enginering  Company  in  respect  of  the  construction  of  said  railway,  and  shall  be 
entitled  to  be  paid  by  the  Taylor  Engineering  Company  the  amount  of  its  invest- 
ment 80  ascertained  as  aforesaid  upon  the  terms  set  forth  in  the  draft  Bill  subm,itted 
herewith. 

The  evidence  upon  which  this  report  is  based  is  submitted  herewith.       '   '   "  ' 

All  of  which  is  resiKJctfully  submitted.  .,         , 

D.WHITESIDE, 


Chairman. 


.,  ,         .   .    ;  •  (Approved  11  January,  1919)        ,  .  ,    i    , 

''      ■  ■'    ■   ■      '    '        Departmem    op   JrsTKE,   Ottawa,   7th    January,    1919.'' 
To  Ills  Excellency  the  Governor  General  in  Council:       i^.  ^   ,,(•!.,,'.    -i.'^  '  ■      •.'.  ; 

The  uni  rsigned  has  the  honour  to  submit  copy  of  a  letter  of  10th  ultimo, 
addressed  to  the  Minister  of  Justice,  on  behalf  of  the  Esquimalt  and  Nanaimo  Rail- 
way Company,  the  Canadian  Collieries  (Dunsnutir)  Limited,  and  the  National  Trust 
Compauj,  Limited,  requesting  upon  the  grounds  therein  set  out  that  the  Lieutenant 
Governor  of  British  Columbia  be  instructed  to  reserve  for  signification  of  You'' 
Excellency's  pleasure  assent  to  any  bills  which  may  be  passed  by  the  Local  Assembly 
and  presented  for  his  assent  re-enacting  in  substance  or  effect  the  provisions  of  the 
Vancouver  Island  Settlers'  Rights  Amendment  Act,  which  was  disallowed  by  Order 
in  Council  of  30th  May  last,  or  taking  away  from  the  Esquimalt  and  Nanaimo 
Railway  Company  rights  which  it  acquired  under  the  Dominion  grant  of  21st  April, 
1887,  or  affecting  the  title  to  the  foreshore  claimed  by  the  latter  Company  under  the 
said  grant,  and  which  are  now  in  litigation  upon  appeal  to  the  Judicial  Committee 
of  the  Privy  Council.  The  undersigned  apprehends  that  legislation  of  the  character 
in  question  would  conflict  with  the  policy  of  Your  Excellency's  Government  as 
enunciated  in  the  report  of  the  Minister  of  Justice  of  2l8t  May  last  upon  which  tli<! 
disallowance  of  the  Vancouver  Island  Settlers'  Rights  Amendment  Act  proceeded, 
and  in  view  of  the  doubt  which  is  suggested  as  to  the  effect  of  disallowance  with 
reJation  to  Acts  done  or  powers  executed  previous  to  disallowance  under  statutes 
enacted  within  the  authority  of  the  legislature  it  would  seem  not  unreasonable  to 
comply  with  the  request  submitted,  if  there  be  any  substantial  foundation  for  the 
fears  entertained  by  the  petitioners.  The  underaigfned  considers  however  that  it 
would  not  be  improper  in  the  circumstances  to  submit  this  application  for  report  of 
the  local  Government,  and  that  the  matter  should  be  further  considered  upon  receiv- 
ing that  report.  He  accordingly  recommends  that  copy  of  this  report,  if  approved, 
and  of  the  accompanying  letter,  be  transmitted  to  the  Lieutenant  Governor  of 
British  Columbia,  for  the  observations  of  his  Government,  and  inasmuch  as  it  is 
represented  that  the  Provincial  Legislature  is  to  assemble  on  30th  instant,  tl>at  the 
Lieut3nant  Governor  be  requested  to  submit  his  report  so  that  it  may  be  considered 
in  the  interval. 

Humbly  submitted, 

.     .il!,l,T('<M«  W...  .     .    .        Acting  Mintsfer  of  Justice. 
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To  the  Honourable  the  Minister  of  Justice, 
Ottawa,  Canada. 
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ToROXTO,    December    10th,    1918. 


Re:  Vancouver  Island  Settlers'  Rights  Act. 


Sm,- 


1.  The  Vancouver  Island  Settlers'  Eights  Act,  1904,  Amendment  Act,  1917, 
was  disallowed  on  the  30th  of  May,  1918,  upon  your  recommendation. 

2.  Since  the  date  of  said  disallowance,  the  Premier  of  British  Colunibia  has 
publicly  announced  that  it  is  the  intention  at  the  next  sitting  of  the  Legislative 
AssemWy  of  the  Province  of  British  Columlbia.  which  will  probalbly  be  called'  in  the 
month  of  January,  1919,  to  introduce  early  in  the  said  session  a  bill  re-enacting  said 
legislation  or  enacting  legislation  to  the  same  effect. 

3.  Prior  to  the  said  disallowance,  the  Lieutenant-Governor  in  Council  of  British 
ColunA>ia  had  held  an  alleged  hearing  of  two  of  the  applications  presented  under 
the  above  mentioned  Settlers'  Rights  Act  and  had  granted,  certain  lands  pursuant  to 
said  applications  whereupon  the  Esquimalt  and  Nanaimo  Railway  Company  brought 
action  against  the  grantees  and  said  actions  are  now  pending  in  the  Courts  of 
British  Columbia.  In  such  actions  the  position  taken  by  the  grantees  is  that  the 
grants  made  pursuant  to  the  said  Act  are  good,  notwithstanding  the  said  disallowance, 
the  argument  being  that  disallowance  only  takes  effect  upon  the  Iproclamation  of  said 
disallowance  and  that  anything  done  up  to  that  date  in  alleged  pursuance  of  the 
powers  contained  in  the  said  Act  is  good.  It  is  feared  that  in  case  the  said  legis- 
lation is  re-enacted  or  legislation  to  the  same  effect  is  passed  and  the  last  mentioned 
contention  is  sound  in  law,  the  Lieuteniant-Governor  in  Council  may,  before  dis- 
allowance  could  be  had,  hear  and  dispose  of  the  applications  which  might  be  made 
pursuant  to  said  re-enacting  or  new  legislation  and  in  such  case  our  clients  would 
have  no  recourse  whatsoever  and  further  disallowance  would  be  of  no  avail. 

Re:    Esquimalt  and  Nanaimo  vs.  McLellan 

The  Province  of  British  Columbia  granted  to  McLellan  a  license  and  later  on 
a   Qease   under   the   Coal    and   Petroleum   Act   of    the   under-s^rface   rights    under 
Sections  5,  6  and  7,  Ranges  7  and  8,  Cranberry  District  in  the  Province  of  British 
Columbia.    The  said  lands  had  been  granted  to  the  Esquimalt  and  Nanaimo  Railway 
Company  by  the  Dominion  of  Canada  by  Crown  Grant  dated  21st  of  April,  1887, 
pursuant  to  the  terms  of  Chapter  6  of  the  Statutes  of  Canada,   1884.     The  said 
lands  had  been  granted  to  the'  Dominion  of  Canada  by  Chapter  14  of  the  Statutes 
of  British  Columbia,  1884.     The  Eaquimalt  and  Nanaimo  Railway  Company  on  the 
3rd  of  April,  1917,  brought  an  action  against  the  said  McLellan  and  were  successful 
in  obtaining  a  declaration  that  it  was  the  owner  of  the  under-surface  rights  under  said 
lands  in   Cranberry   District  and   upon   appeal,   the  Court  of  Appeal  unanimously 
decided    in    favour    of    the    Esquimalt    and    Nanaimo    Railway    CV>mpany,      (See 
Esquimalt  and  Nanaimo  Railway  Company  vs.  McT^llan,  1918.  3  Western  Weekly 
Reports,  Page  646,  where   the   decision    of   the   Court  of   Appeal  is  reported.)     The 
Esquimalt  and  Nanaimo  Railway  Company  is  informed  and  believes  that  it  is  the 
intention  of   the  British  Columbia   Government  at  the  next   Session  to   introduco 
legislation  taking  .way  from  ;the  Esquimalt  and  Nanaimo  Railway   Company  the 
rights  which  were  granted  to  it  in  the  said  lands  by  the  said  Dominion  Crown  Grant 
of  the  2l8t  April,  1887,  and  which  rights  had  been  declared  to  belong  to  it  by  the  Courts 
of  British  Columbia  and  give  said  rights  to  McLellan,  and  further  the  Esquimalt 
and  Nanaimo  Railway  Company  are  advised  and  believe  that  it  is  the  intention  of  the 
Province  at  the  saire  Session  to  declare  that  the  Province  is  the  owner  of  the  surface 
and   under-surface   rights   in   certain   other   properties  which   were   granted  by   the 
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Dominion  tn  tlie  Esqiiimalt  and  Nanainm  Ilailway,  as  aforesaid,  and  wliii'li  land* 
the  Es<iuinialt  and  Xanainio  Hallway  C()nii)any  ibelievo  are  exaetly  in  the  same  iiosition 
as  the  lands,  the  rif>hts  to  the  under-.surfaee  rijrhts  of  which  was  determined  in  the 
McLelhin  litijfation. 

7?(';     EsquimaJt  and  Xamiimo  rs.  Treat  -—,'-': 

The  Province  of  British  Columlbia  prantcd  to  one.  Treat,  a  license  under  tin 
Coal  and  Petrolemn  Act  of  British  iColimvbia  of  the  foreshore  and  certain  land- 
adjoining  the  fors.hore  opposite  hinds  which  passed  to  the  Esiiuimalt  and  Xanaimo  Kail- 
way  Company  hy  the  Crown  Grant  of  2:1st  A])ril,  1«87,  above  referred  to.  and  thv 
Es(iuimalt  and  Xanainio  Railway  Company  brought  an  action  afrainst  the  said  Treat 
and  were  unsuccessful  at  the  trial  anri  ibefore  the  Court  of  Appeal  of  British  Columbi.i. 
but  obtaiiH'd  leave  to  appeal  to  the  Privy  Council  and  the  said  appeal  is  being'  perfected 
and  will  ibe  broufrht  on  for  liearing  Hiefore  the  Privy  'Council  as  soon  a*  o>ossible. 

Tiie  Esquimau  and  Xanainio  Railway  Company  fear  that  the  Province  of  British 
Columlbia  may  jiass  legislation  at  the  next  Session  of  the  Le<iislative  Assemdily  to 
determine  the  title  to  the  said  foreshore  and  the  lands  adjoining  the  same,  ■which 
would  have  the  effect  of  depriving  the  Esquimalt  and  Xanainio  Kailway  Company 
of  its  ai)peal  to  the  Privy  Coun<-il  and  take  away  from  the  Esfpumalt  and  Xanaini  > 
liaihvay  Company  its  title  to  the  said  foreshore  which  it  believes  it  will  be  sucee-sfni 
in  esta1)lishinK  by  the  judfrment  of  the  Privy  Council. 

The  said  three  Companies,  therefore  ask  that  a  direction  be  given  hy  His  Exeell;■l!,-•^ 
th<?  Governor  tJencral  to  His  Honour  the  Lieutenant  (iovernor  ot  the  i^rovince  ot 
British  Columbia  that  the  royal  assent  to  all  bills  which  deal  with  the  matters  herein- 
before •mentioned  be  reserved  for  the  sifrnitication  of  the  ))hvtsure  of  His  Excellencv 
the  Govi'rnor  (u'ueral. 

■   =■'    '    - '  . '  .      ^t  ■<    ^-  We  are,  ,.ir'.n;<j 

'•'''•    V   ^-  '       ■  Vours   iTspectfully,  '<,,■,, 

.,4i       ■  '  '  ],;.  LAELEUU. 

CoiiiiscI  for  Kt«i\iim<}ll  and  Xaimiwo  Ilailwaii  ('fnnjxiii 

I5AKXA1M).  ROBKRTSOX,  HKSTERMAX  cV:  TAIT. 

Solirilor-s  for  Cnnadhin  CoUiorios  (Dunsmiiir),  Lfd. 

BLAXCHAIH),    AX(H.TX    k    CASSELS, 
Solkxiors  for  yalional   Trust   Company,  Limited. 


'*,» :  -i 


Sifk  <i*- '  •.«., !' 


(Apjirovcd  31  Jduiiarij,  J',>I9) 


I)i;i'Ai!T\i!:s  i-  III'  ,Ii  sTK  i:,  ()tt\w\.  :!l.-t  .liuiuary,  IDI'.i. 
Memorandum   for   the   Undrr-Svcrvlarn   of   Slulv 

RoferriiiK'  to  the  Onlir  in  Council  of  llih  instant,  and  the  acconi|)Mnyin,tc  lei  tor 
of  lentil  of  Urri  nibcr  la-i.  sijrncd  by  .Mr.  K.  l.aH'.'ur,  Counsel  for  the  I'lsiiuinialt  ami 
N'anainio  R^iilway  Company,  and  others,  copy  of  which  you  recently  transmitti'd 
to  the  Lieutenant  Governur  of  British  Columbia,  and  to  the  Lieutenant  Governor's 
Icljrram  of  oOth  instant,  copy  of  whicli  yoii  have  referred  to  me,  in  which  the  Lieu- 
tenant Governor  states  that  his  Government  i)r(»|Mises  to  recommoiid  the  Settlors' 
Riffhts  Anu'ndnient  Act,  and  declines  to  annmince  iiolicy  regardinjr  tlie  ^IcLellaii  ani 
Treat  matter,  and  that  a  letter  with  full  jiarticulars  has  Im-cii  mailed,  as  1  am  informed 
that  the  Legislature  of  British  Columbia  is  now  in  session  and  as  the  aforesaid  niessape 
from  the  Lieutenant  (lOvernor  contains  no  assurance  that  the  propo.sed  legislative 
action  will  be  deferred  pending  the  eorrespondence  which  may  ensue,  T  am  to  reeomniend 
that  the  Lievitenant  Governor  be  instructed  by  telegraiih,  pending:  further  consideration 
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or  discussion  of  the  matters  rofernMl  to  in  Wn-  nfon-nid  lotter  ..f  Kttli  IH'c-.Mnlu.r  last, 
either  to  withhold  his  assent  t<.  any  hill  which  may  he  presented  theret..r.  ^ivins? 
effect  to  any  of  the  apprehended  lej^ir^^lative  nioasnres  mentioned  in  the  letter  ot  10th 
Deeemher  hist  aforesaid,  ..r  t..  r<serv(>  tlie  Mime  fur  the  signification  of  the  Coverno; 
Gcnenvl's  ple.a?ure.  -n  •  •  i 

You  will  ohserve  that  according  to  tlie  provisions  of  Section  '.'.  of  the  British 
North  America  Act,  1S(!7,  when  a  bill  passed  l\v  the  House  or  Houses  of  the  l>egislature 
is  presented  tu  the  lieutenant  (Jovernor  of  the  Province  for  assent  he  shall  exercise 
his  discretion,  suhjw't  to  the  provisions  of  the  Act  and  of  the  Governor  General's 
insitructioiis.  Therefore  I  ai>i)reii<'iid  that  the  instructions  herein  recommend(«<l  should 
be  sanctioned  by  His  Excellency,  and  I  suggest  that  .-opy  ot  this  nieiuoriindum  l-e 
iinmediatelv  submitted  for  approval   of  the  Goverii<ir-in-Coiineil. 

E.  L.  XKWCO.MHK. 
■-■■      f.  Ml         ';'    '      ■      .•..,..>   •        .' «  '  Ih'puti.    MDiifh'i    el   ■liinlin.      • 

,,,,i,-    ,,   :,     .'-=,.  CAjjpiontl  -'.I  ■IdiiU'irii.  l'>~f>-l 

>•    ';'^«'"^      ';".-.       T)KeAi{T\ii:NT  or  .Iisrm:,  Ottawa.  :^i!t!i  nanuary.  lt>20. 

To  HiK  E.rcrUoicii  the  Governor  Gpiicral  in  Counril: — 

The  uiulersiirned  has  had  under  consideration  a  Hill  passed  by  tlu'  r-egi^lativc 
Assembly  of  tho'Pix.vince  of  Rriti>li  Columbia,  .>iititled  "An  Act  t^.  amnid  the  Van- 
couver Island  Settlers'  Rights  Act,  I'.Htl".  and  rcservid  by  His  n<mour  tiie  Lieutc'iuinr 
Governor  for  the  signification  of  Your   Kxcelleuey's  plea^ur..  on  -jnth  ,Mareh,   llilK. 

The  substantial  provision  of  this  T.ill  is  tliat  Section  :;  ot  the  \  ancuiver  Island 
Settlers'  lights  Act.  Ittltl,  Cluipler  .".4  of  the  Statutes  of  V.m,  is  amended  by  striking 
out  the  words  "within  twelve  ir.oiitlis  from  tiu>  coining  in  to  force  of  this  Act",  in  the 
second  and  third  lines  of  the  said  section,  and  in-.rting  in  lieu  thereof  the  words 
'•on  or  before  the  first  day  of  Scptembi'r.  I'.H'.t",  and  witli  the  substitution  ot  I'.tl!) 
for  1!>1T.  U  is  simplv  a  re-enactment  in  t.'ims  of  a  statute  of  P.riti-h  Columbia.  Chai.ter 
71  of  7  &  8  G<^ngo  V,  1917,  assented  to  on  I'.ttli  May,  1!»17.  and  wiiich  was  d,<alloa,  d  by 
Order  of  Your  Kxcellency  in  Council  of  liOth  May,  1!)1>. 

The  proposed  legislation  is  th(refore  clearly  n..t  sutticient  for  the  policy  ol  ^  our 
Excellencv's  C.overMment  as  enunciated  by  tiie  said  Onler-iii-Council  disallowins;-  the 
former  Act,  and  it  is  .vuisecpiently  n  .f  a  measure  which  can  receive  the  approval  of 
Your  Kxcelleiiey's  Government. 

The  uihlersigmd  therefore  lecomnuMuN  that  no  action  be  taken  upon  this  liil., 
and  that  His  Honour  the  Lieutenant  (iovenior  of  Ih'itisii  Columbia  be  infornud  that 
Your  KXceUency's  Governnient   has   -.o   deterniimd. 

Humlilv  submitted, 

(HAS.    ,1.    DOHKUrV, 

Mini.--li'r  of  Jiiytici'. 


i.  >  10  GEORGE  V.  1920 

"     .'     ,       1)ki'aht\.k^  I-  Ol    .lisTKi;,  Oti\wv,  -'9th  ^larch,  1921. 
'I'o  His  Erreliium  llir  (iorrnmr  (li  iiiT'il  'ni  f'oinirH:  ■ 

The  undersigned  has  had  under  eon-ideratioii  the  statutes  of  Legic^lntur.'  of  Briti-=h 
rolumbia.  pass,.d  in  the  tenth  y.'ar  of  H'is  Ala.jesty's  reign.  1920.  and  r.c,.iv(Ml  by  the 
Secretarv  ..f  State  for  Canada  on  2Sth   April  lust    and  he  is  of  opinion    that    these 
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statutes  may  be  left  to  such  operation  as  they  may  have.  There  k  included  in  the 
printed  volume.  Chapter  97  "An  Act  to  amend  the  Vancouver  Settlers'  Rights  Act, 
1904"  (assent  reserved),  which  provides  that  ''Section  3  of  the  'Vancouver  Island 
Settlors'  Rights  Act,  1904,'  being  Chapter  54  of  the  Statutes  of  1904,  is  amended  by 
striking  out  the  -words  '  within  twelve  months  from  the  coming  into  force  of  this 
Act'  in  the  second  and  third  lines  of  said  section,  and  inserting  in  lieu  thereof 
the  words  'on  or  before  the  first  day  of  September,  1920."  Thie  provision  is 
simply  a  reproduction  in  terms,  with  substitution  of  dates,  of  a  bill  passed  by  the 
Legislative  Assembly  of  British  Columbia  bearing  the  same  title,  and  reserved  by  His 
Honour  the  Lieutenant  Governor  for  the  signification  of  Your  Excellency's  pleasure  of 
29th  March,  1919.  By  Order  in  Council  of  31st  January,  1920,  it  is  stated,  referring 
to  the  latter  bill,  that  the  proposed  legislation  is  clearly  in  conflict  with  the  policy  of 
Your  Excellency's  Government  as  enunciated  by  Order  in  Council  of  30th  May,  1918, 
disallowing  a  former  statute  of  British  Columbia.  Chapter  71  of  1917,  and  that  it  was 
conse<iuently  not  a  measure  which  could  receive  the  approval  of  Your  Excellency's 
Government. 

For  the  same  reason  the  undersigned  recommends  that  no  action  be  taken  upon 
the  present  bill,  and  that  His  Honour  the  Lieutenant  Governor  of  British  Columbia  be 
informed  that  Your  Excellency's  Government  has  so  determined. 

The  undersigned  recommends  moreover  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenant  Governor  of  British  Columbia  for  the  information  of 
his  Government.         ,  ^   .  i  . 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 
'      '  '-'  '       '  Minister   of   Justice. 


' '  'J  I 
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PRINCE  EDWARD  ISLAND 

59th  VICTORIA,  1896 

3rd  Session— 32xd  General  Assembly 
(Approved  13  Novcmlier,  1S96) 

Department  of  Jistice,  Ottawa,  16tli  October,  1896. 
To  His  Excellency  (he  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  Legislature  of  the  Province  of  Prince  Edward  Island  in  the  fifty-ninth  year 
of  Her  Majesty's  reign  (1896),  received  by  the  Secretary  of  State  for  Canada  on  15th 
July  1896  and  he  is  of  opinion  that  they  may  be  left  to  their- operation  without  any 
observations,  with  the  exception  of  Chapter  8,  which  is  the  subject  of  a  separate 

report.  ,  ,  -  .,        

The  undersigned  recommends  that,  if  this  report  be  approved,  a  copy  of  the  same 
be  sent  to  the  Lieutenant  Governor  of  the  Province  for  the  information  of  his 
Government. 

J  ,     ,    .     Respectfully  submitted, 

','.', J-,., -^^^;    .'-..,::.■'--    ,..-.-•,     ;-i-         O.  MOWAT, 
.:     ^        ,   :  .;  .'      -    i\  ■'.■■■■■      '  Minister  of  Justice. 


(Approved  13  Hovemher,  1896.) 
'  Department  of  Justice,  Ottawa,  16th  October,  1896. 

Fo  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  Chapter  8  of  the 
Statutes  of  Prince  Edward  Island,  passed  in  the  fifty-ninth  year  of  Her  Majesty  s 
reign  (1896),  assented  to  on  the  30th  of  April  last,  and  received  by  the  Secretary  of 
State  for  Canada  on  the  15th  July,  1896,  entitled  "  The  Victoria  Park  Eoadway  Act, 

1896  " 

it  recites  a  Statute  of  the  Legislature  of  Prince  Edward  Island,  passed  on  the 
'>9th  April  1876,  bv  which  it  was  enacted  that  a  certain  parcel  of  shore  front  of  a 
^dtJi  not  exceeding  one  hund-ed  feet  should  be  vested  in  the  City  of  Charlottetown 
for  tb  rpose  of  a  carriage  or  roadway  to  what  is  known  as  Victoria  Park,  which 
Statute  was  reserved  by  the  then  Lieutenant  Governor  of  the  Province  for  the  con- 
sideration of  His  Excellency  the  Governor  General,  and  afterwards  duly  assented  to 
by  the  Governor  General  in  Council.  ,      t>      •  j  xv, 

'  The  Statute  further  recites  that  litigation  arose  between  the  Province  and  the 
City  as  to  boundaries  of  the  parcel  of  land  referred  rto  in  the  above  mentioned  Statute: 
that  judgment  has  been  given  by  the  Supreme  Court  of  the  Province  in  favour  of  the 
Lieutenant  Governor,  from  which  the  City  has  appealed  and  that  the  appeal  is  still 
pending-  that  the  Citv  has  consented  to  accept,  in  lieu  of  the  land  claimed  by  it 
under  the  Statute  of  1876,  a  parcel  of  land  bounded  as  set  forth  in  the  present  Act, 
and  it  is  enacted  that  the  parcel  of  land  so  described  shall  be  vested  in  the  City  in 
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fee  simple  for  tlie  piiriioses  of  a  carviuge  or  roadway  from  the  Park  to  tlie  City,  anJ 
il'at  tlie  eoustruction  placed  uiwn  tlie  SUitute  of  1S78  by  the  Supreme  Court  i^ 
aflirmed. 

As  this  measure  has  already  received  the  assent  of  the  Lieutenant  Governm-  cf 
the  Provinee.  and  as  tlie  reasons  which  led  His  Excellency  the  Governor  (ieneral  of 
the  time  to  assent  to  the  Statute  of  187(5  exist  with  regard  to  the  i)resent  Act,  th- 
undersigned  recommends  that  the  Act  he  left  to  its  operation. 

'ihe  undersigned  further  recommends  tlwit  a  copy  of  this  report,  if  api)rovw],  b.> 
transmitted  to  the  Lieutenant  (Jovernor  of  the  Province  for  the  infornuition  of'hi-i 
(rovernment. 


.N*.-^' 


.;(■''? 


Respectfully  submitted, 

Minisirr  of  ./unUcc. 

60th  VICTORIA,  1897    -  »  .      ■    T.    .\ 


till    SlisSKiN— :J:iM)   (ii;\KU\l.    AsSKMBIV  ^'^i«;*i-^l-'f'.?«  ^'^JU 

CApin-orcd  .!,lh  Nori-mlfr.  1,S!l7)  '  "    '  *^^    '• 

■■-*■■■  (, 

'"•'  ■;.    .;  J>^:l'\lM■-Ml:^T  OK  JisTxi:,  Ottawa,  2'.tth  October,  1S!»T. 

To  Ills  Excfillcnrii  the  Gorcrnor  (Ivnenil  in   CouncU:  t  ^„.,  u  ,    ..        ,■ 

The  uudersigned  lias  had  under  omsideratioii  the   Statutes  of  the   1^-ovince  of 
1  rince   Ldward  Island,  passetl  in   the  sixtieth  year  of   Her   Majestv's   reign    (1897) 
received  by  the  Secretary  of  State  for  Canada  on  the  Kith  of  Jui'ie,  18U7,  ami  he  is  uf 
opinion  that  they  may  be  left  to  their  operation  without  any  observations. 

The  undersigned  further  recommends  that  a  copy  of  this  rejx.rt,  if  ai)proved  be 
transmuted  to  the  Lieut.'mint  (ioverm)r  <d'  the  i'rovince  for  the  infovmation  of'bi^ 
(roveniinent. 

/  Ivespcctfully  submitled, 

().   .MO WAT, 


»'V,-         .,,  ,^j, ,  j.-,;   i       ;!,,,^j      .A  %Vi   ;■'> 
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Miiiislcr  of  Justice. 


iu  61st  VICTOEIA.  1898 

1st  Session — jjjjim  (;i.:m;i;\i.  Assr.Miii.v 

Dktaijt.mknt  ok  J(  stick.  Ottawa,  sth  Xoveinber.  1S9S. 
To  liis  Rxcclh'urn  ihe  (Jon-nwr  Griirral  in  Coiuiril:        •   ^"  '>U)'Hiri   •i'6,,'-,.,i   tl 

Tiie  luidersigucd  has  had  under  consideration  the  statutes  of  the  Province  of 
1  nnce  l<.dward  Island  passed  in  the  sixty-first  year  of  Her  Maiesty's  reign  (18!)^) 
and  received  by  tlie  Secretary  of  State  for  Canada  on  l!)th  August,  1S9S.  and  he  is 
of  opinion  that  these  statutes  may  be  left  to  their  oixn-ation  without  comment 
with  the  exception  of  chapter  ;i,  intituled:  "Au  Act  to  amend  'An  Act  re8i»ectiug 
Witnesses  and  Evidence.  " 

The  undersigned  has  received  a  coninuinication  dated  JJOth  May,  1898,  from  the 
Secretary  ot  the  Dominion  Commercial  Travellers'  Association,  enclosing  a  copy 
of  a  letter  from  the  solicitors  of  the  association  at  Charlottetown,  P.E.L,  in  which  i\ 
IS  st4,t,.d  by  the  association  that  th,  statute  iu  .piestion  will  be  detrimental  to  the 
trade  ot  the  Dominion  at  large  an.l  make  it  alnio..t  im,.ossible  to  collect  payment 
lor  goods  sold  11,  the  I'rovince  of  Princ..   iMhvnvd    island,  when,   through   ignorance 
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or  otherwise,  travellers  who  xAA  the  goods  within  the  province  hud  failinl  to  take 
out  a  licentse.  The  solicitors  of  tiie  association  in  tlieir  letter  state  tliat  tiie  Act 
seems  very  objectionable  on  several  grounds:  that  it  will  undoubtedly  place  difticulties 
in  the  way  of  collecting  debts  as  well  as  increase  the  expenses  of  siiitors;  that  the 
provision  that  a  certificate  under  tlie  liand  of  the  Provincial  Treasurer  is  to  be 
sufficient  evidence  tiiat  the  agent  liolds  a  license  seems  to  be  of  little  or  no  assistance, 
because  under  the  Act  inii>osing  the  tax  the  agent  thrfiugii  wiioni  the  goods  are  sold  is 
to  take  out  the  license,  and  not  the  firm  for  which  he  acts.  They  suppose  a  case  in 
which  a  suit  is  l)rougiit  at  Cliarlottetown  liy  a  firm  in  ^lontreal  for  recovery  of  the 
price  of  goods  .sold  l>y  an  agent,  say  A.  T5.,  in  Cluirlottetown,  and  they  state  that  wiii 
a  certificate  may  be  obtained  that  A.  B.  held  a  licens*-,  yet  the  certificate  will  not 
show  that  A.  B.  was  the  agent  by  whom  tlie  goods  were  sold,  and  that  to  prove  the 
latter  fact  a  -vitness  must  attend  court  or  a  commission  nnif;t  l)e  issui'd  to  taki'  evidence 
abroad.  'IMiey  furtiier  state  that  proof  must  be  given  of  the  date  at  wliich  tlie  g<)ods 
were  sold,  so  as  to  establisli  the  fact  tliat  the  agent  at  that  particular  time  held  a 
license,  and  this,  even  if  the  debtor  iiad  sigiu'd  a  note  f>r  aceejited  a  bill  for  tlie  jn-iee 
of  the  goods. 

The  undersigned  has  also  received  commnnieations  i-ompiaining  of  tlie  iiardship 
of  this  statute  from  the  President  of  tiie  Board  of  Trade  of  Tonnito,  the  Halifax 
Board  of  Trade,  the  Maritime  Connnercial  Travellers'  Associations  and  from  several 
other  quarters.  The  Canadian  Bankers'  Association  have  also,  tiirough  tlicir 
solicitors,  represented  to  Your  Excellency's  (iovernment  that  tiiis  statute  is  awkwardly 
worded,  and  is  op(>u  to  a  crmstruction  restricting  the  right  of  tiie  holder  in  due 
course  of  a  bill  of  exchange  ;ir  promissory  nntc  tran~f(rrerl  to  him  in  the  usual  course 
of  business  to  recover  the  amount  thereof  from  the  maker  or  endorser,  unless  the 
proof  be  given  which  the  Act  rtquircv;  that  if  sucli  a  construction  is  to  be  adopted  tlie 
legislation  is  idirn  vires,  and  tiiat  if  sucii  be  n<it  tlic  intention  the  Act  sliould  be  so 
amended  as  to  make  the  intention  clear. 

The  undersigned  caused  to  he  referred  to  the  Attorney  General  of  the  province, 
copies  of  the  eommunicatioTis  received  on  behalf  of  the  Dominion  Commercial  "J'-ravel- 
lers'  Association  and  the  Dominion  Bankers'  Association,  in  order  that  the  Attorney 
(teneral  might  suhmit  his  observations  thereon  for  the  consideration  of  Your  Excel- 
lency's Government,  and  he  has  received  a  reply  from  the  Attorney  General  in  which, 
he  states  in  effect  that  chajjter  4  of  the  Acts  of  Prince  Edward  Island,  1S94,  intituled 
"  An  Act  to  iimpose  a  dir(>ct  tax  on  certain  classes  of  traders,"  was  left  to  its  opera- 
tion: that  that  Act  has  1)een  ever  since  in  force,  and  its  provisions  have  been  very  well 
observed  'by  every  business  house  of  repute  without  the  province  doing  business  tiierein; 
that  it  imposed  a  license  fee  of  only  fifteen  dollars;  that  a  numlier  of  traders  and  com- 
mercial travellers  have  repeatedly  resorted  to  every  kind  of  scheme  to  evade  the  pay- 
ment of  this  small  license  fee,  and  that  it  Avas  owing  to  thase  attempts  to  evade  the  law 
and  in  justice  to  those  who  promptly  paid  this  annual  tax  tliat  the  present  statute  was 
passed.  The  Attorney  General  denies  that  the  Act  will  be  detrimental  to  the  trade 
of  the  DominiiMi,  and  he  states  that  it  i^  clear  from  the  reading  of  the  Act  that  it  is 
not  intended  to  restrict  the  right  of  the  holder  in  due  course  of  a  Bill  or  note.'  The 
Attorney  General  further  contends  that  the  legislation  affects  civil  rights  and  matters 
of  a  merely  local  or  private  nature  in  the  province,  and  that  it  comes  within  the 
authority  of  the  Legislature  to  regulate  the  contracts  of  any  particular  business  or 
trade  in  the  province,  and  the  conditions  to  which  such  contract  shall  be  subject. 

The  undersigned  observes  tliat  the  Act  of  1^!»+,  intituled  "An  Act  to  import'  a 
direct  tax  on  certain  classes  of  traders,"  requiri^  in  effect  that  every  trader  not  per- 
manently residing  within  the  province  who,  litlier  in  his  own  right  or  on  behalf  of  any 
other  persoii,  sells  any  goods  within  tlie  province,  or  soliciis  orders  for  goods  within 
the  provinci!,  shuU,  before  si'llihg  ,sucli  goods  or  soliciting  orders  therefor  pay  to  the 
Provincial  Treasurer  an  annual  license  fee  of  ^IS,  and  a  penalty  of  $200  is  imposed 
for  breach  uf  this  reiiuiriiiicnt.     It  was  iiiiintcd  out  in  the  approved  rei)ort  of  the 
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Minister  of  Justice  of  the  time,  dated  24th  December,  1894,  that  these  provisions  might 
be  open  to  question  in  view  of  the  exclusive  authority  of  Parliament  in  matters 
affecting  the  regulation  of  trade  and  commerce,  but  the  Act  was  not  disallowed.  The 
present  Act  prevents  any  creditor  not  permanently  residing  within  the  province  from 
recovering  the  price  of  his  goods  from  any  person  doing  business  within  the  province 
in  the  absence  of  proof  that  the  creditor  or  the  person  who  sold  the  goods  for  him  had 
first  taken  out  the  license  required  by  the  Act  of  1894,  and  this  is  so,  whether  the 
creditor  is  claiming  upon  the  original  contract  of  sale,  or  upon  any  promissory  note 
or  bill  of  exchange  given  for  the  price  of  the  goods  sold. 

The  undersigned  apprehends  that  the  power  to  regulate  trade  and  commerce  con- 
ferred upon  Parliament  must  include,  according  to  any  limitation  which  may  properly 
be  placed  thereon,  the  authority  to  regulate  interprovincial  trade,  and  this  expression 
must  be  held  to   include  trade  between   the  residents  of  the  different     provinces. 
Hitherto,  unless  it  may  be  incidentally,  Parliament  has  not  dealt  with  this  euibject, 
because,  it  must  be  assumed.  Parliament  has  been  satisfied  with  the  conditions  hitherto 
prevailing  undir  which  perfect  freedom  of  trade  has  existed.     The  imposition  of  an 
annual  license  fee  of  $15  by  the  Province  of  Prince  Edward  Island  as  against  outside 
traders  was  a  comparatively  small  matter,  possibly  justified  under  the  power  of  taxa- 
tion vested  in  the  Provincial  Legislature,  and  not — at  all  events,  in  the  opinion  of  the 
advisers  of  His  Excellency  for  the  time  being — calling  for  the  exercise  of  the  power 
of  disallowance.     The  provisions  of  the  Act  now  in  question,  however,  seem  to  go 
beyond  anything  which  can  be  implied  in  ♦he  power  of  taxation,  and  to  impose  a  very 
burdensome  restraint  upon  trade  between  other  provinces  and  Prince  Edward  Island. 
It  makes  the  right  to  recovery  for  goods  sold  to  depend  not  only  upon  payment  of  the 
tax,  but  also  upon  the  production  of  evidence  that  the  tax  has  been  paid  and  that  the 
person  directly  engaged  in  the  sale  of  the  goods  in  question  had  procured  a  license  aa 
required  by  the  Act  of  1894.    The  diflSculty  and  expense  attendant  upon  such  a  proceed- 
ing is  reasonably  represented  to  be  such  as  may  seriously  embarrass  and  discourage 
trade  with  Prince  Edward  Island.      The  undersigned  entertains  no  doubt  that  Parlia- 
ment might  by  competent  Ic"  islation  override  the  provisions  both  of  the  Act  complained 
of  and  that  of  1894,  and  it  is  a  serious  question,  whether  these  Acts  do  not  so  far  directly 
affect  or  appropriately  belong  to  the  regulation  of  trade  and  commerce  as  to  exceed 
provincial  authority  even  in  the  absence  of  Dominion  legislation.    The  power  of  dis- 
allowance has,  however,  ibeen  vested  in  Your  Excellency,  not  only  for  maintaining 
the  constitutional  lines  of  legislative  authority,  but  also  for  preventing  the  provincial 
legislatures  from  interfering  with  Dominion  policy  in  matters  in  which  it  is  com- 
petent under  the  constitution  to  the  Dominion  Government  to  have  a  policy.    There 
may  be  provincial  legislation  which  can  have  effect  until  superseded  by  Parliament, 
and  as  to  such  the  undersigned  apprehends  the  power  of  disallowance  may  be  properly 
exercised  if  the  legislation  be  in  the  opinion  of  Your  Excellency's  Government  preju- 
dicial to  Dominion  interests.     The  statute  now  under  consideration  is  in  the  opinion 
of  the  undersigned  either  ultra  vires,  or  it  falls  within  the  class  to  which  reference  has 
just  been  made,  not  only  for  the  reasons  already  mentioned,  but  because  it  may  be 
held  to  prejudice  the  bona  fide  holders  of  the  promissory  notes  and  bills  of  exchange  to 
which  the  Act  refers. 

For  these  reasons  the  undersigned  recommends  that  said  chapter  3  be  disallowed, 
and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor 
of  the  province  for  the  information  of  his  Government 

Respectfully  submitted, 
DAVID  MILLS, 

Minister  of  Justice. 
Note. — No  action  was  taken  on  this  Report,  because  it  was  understood  that  a  satis- 
factory amendment  to  the  Act  in  question  (Chap.  3)  would  be  made  by  the  Provincial 
Legislature. 

The  Act  has  been  amended  by  62  Vic,  Chap.  19,  of  the  Acts  of  P.  E.  Island,  1899. 
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e2iid  VICTORIA,  1899 

2ni>  Skssion — ."JiSiii)  Ginkhai.  Asskmbi.v 
(Approved  H  December  1S90) 
Dkpartmknt  i)F -l',  STICK.  Ottawa,  llth  Di'pomber,  lSy». 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  legislative 
assembly  of  the  province  of  Prince  Edward  Island,  passed  in  the  fi2nd  .venr  of  Her 
Majesty's  reign  (1899),  and  received  by  the  Secretary  of  State  for  Canada  on  the  14th 
day  of  August,  1899,  and  he  considers  that  these  statutes  may  be  left  to  their  operation 
without  comment  with  the  exception  of  the  following: — 

Chapter  4.  "An  Act  respecting  the  fisheries  and  the  rights  of  Fishing  in  the  pro- 
vince of  Prince  Edward  Island." 

Sections  15,  Ifi  and  22,  and  possibly  some  other  provisions  of  tliis  Act,  appear  to 
affect  somewhat  the  regulation  of  the  fisheries,  and,  in  so  far  as  they  have  that  effect, 
they  are  beyond  the  legislative  jurisdiction  of  the  province.  ■  , 

'  The  undersigned  does  not  consider,  however,  that  this  objection  is  of  such  a 
character  as  to  justify  the  disallowance  of  the  Act,  particularly  in  view  of  the  other 
unobjectionable  provisions  which  it  contains  respecting  the  rights  of  property  in  the 
fisheries. 

Chapter  19.    "An  Act  to  amend  61st  Vic,  chapter  3."  *        ■  '       ■. 

The  Act  amended  by  this  statute  was  the  subject  of  a  report  by  the  undersigned 
to  Your  Excellency  in  Council,  dated  8th  Xovemher,  1898,  in  which  the  undersigned, 
for  the  reasons  stated  in  his  said  report,  recommended  the  disallowance  of  the  Act. 
The  recommendation  of  the  undersigned  so  made  did  not  come  into  effect  because  it 
was  understood  that  the  Act  would  be  amended  by  the  provincial  legislature,  so  as  to 
remove  the  grounds  of  objection  raised  by  the  undersigned.  Upon  consideration  of 
the  amendment  as  enacted,  it  appears  that  these  grounds  of  objection  have  been  very 
largely,  although  not  entirely,  avoided.  The  Act  as  amended  still  affects  to  some 
extent  the  regulation  of  trade  and  commerce,  and  if  the  question  were  still  open,  the 
undersigned  would  think  it  necessary  to  consider  whether  the  Act  so  far  infringes 
upon  Dominion  authority  as  to  justify  its  disallowance.  The  time  has  expired  within 
which  this  authority  could  have  been  exercised,  and  inasmuch  as  the  Act  now  in  ques- 
tion leaves  tho  law  of  Prince  Edward  Island,  so  far  as  it  depends  upon  provincial 
statutes,  in  a  better  condition  having  regard  to  the  freedom  of  trade  than  it  previously 
stood,  the  undersigned  considers  that  the  present  Act  may  be  left  to  its  operation. 

Chapter  20.    "An  Act  to  amend  An  Act  to  impose  a  direct  tax  on  certain  classes 

of  traders.' "  i  •  i    i         i 

This  Act  is  to  some  extent  subject  to  remarks  similar  to  those  which  have  been 
made  with  regard  to  chapter  19.  It  requires  traders  not  permanently  residing  within 
the  province,  but  doing  business  there  as  commercial  travellers,  before  entering  upon 
their  business  within  the  province,  to  pay  to  the  provincial  treasurer  an  annual  license 
fee  or  direct  tax  of  $20,  and  in  case  the  goods  to  be  sold  consists  of  liquor,  the  license 
fee  in  to  be  $200.  The  Act  57  Vic,  chapter  4,  contained  the  same  provisions  in  effect 
except  that  the  license  fee  was  $15  in  all  cases.  That  Act  having  been  left  to  its 
operation,  and  not  having  been  altered  in  principle  by  the  amendment,  although  the 
amendment  increases  the  license  fee  in  ordinary  cases  by  $5,  and  in  the  case  of  liquor 
by  $185,  the  undersigned  does  not  feel  called  upon  to  advise  disallowance.  Any  ques- 
tion which  may  arise  as  to  whether  the  law  as  it  stands  is  competent  to  the  legislature, 
may  be  conveniently  determined  by  the  courts.  The  question  as  to  whether  Your 
Excellency's  government  ought  to  interfere  as  a  matter  of  policy  is  not  so  clearly 
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t'*tal)lis!ictl,  imrti<-iilfirl.v  in  viow  of  tlic  L-mirrto  lakm  willi  respect  to  tlie  in-ipinal  Aet 
as  to  lead  tlie  uiideisiffiifd  to  siij>i)ose  tliat  '^'our  Exeelleney  would  exorcise  .voiir  au- 
tliorit.v  uixpii  that  jfrouiid. 

Tlie  undersigned  therefore  reconinieiids  that  all  these  statutes  he  left  to  their 
openitiou.  and  that  a  copy  of  this  report,  if  api)roved.  he  transmitted  to  the  Lieutenant 
Crovernor  of  the  province  for  the  information  of  his  government. 

w     ,,  ,,.•,,,-         ItesiMH'tfully  suhniitted, 

DAVID  MILLS, 

•>-,.'.  V 4  „■         i'  Miiiinli'r  of  Jiisfice. 
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'/,:        ,  eSrd  VICTORIA,  1900  ,  a     •,  pa 

:]KI)  SKSSION — ;Wr|)  (fcxnUAl,  AssKMIU.V      :i.    Vi     -        i    ,.^.:/     I   ,  yr.l 

-      ,       t     .        ;,■'   v   •       •'         (Aittn-orrtl  J  January,  IVOl)  '  '''■""" 

Di;i'Ai{T.\ii;.\r  of  Ji  stk  i:.  Ottawa,  lOtli  December,   19M.      ' 
To  Hi.H  E.vri'Ucnri)  the  (loiwrnor  (Imrral  in  Coinicil:     "'."■'.      ■'    ,     ■'  '   ^»'^--    '  • 

The  undersigned  has  had  under  consideration  the  statutes)  of  the  legislative 
assembly  of  the  province  of  Prince  Edward  Island,  passed  in  the  sixty-third  year  of 
Her  Majesty's  reign  (l!)0(t),  and  received  by  the  Secretary  of  State  for  (\inadn  on 
11th  October. 

As  to  chapter  11,  intituled  ^'An  Act  to  fnrtlier  amend  'An  Act  to  consolidate  and 
amend  the  several  Acts  incorporating  the  city  of  Oharlottetown,"  "  the  undersifjiied 
observes  that  the  power  conferred  upon  the  city  council  to  regulate  and  license  traders 
not  resident  within  the  city  is  statod  iiretty  broadly.  The  undersigned  apprehends 
that  this  power  can  be  acted  upon  only  in  so  far  as  the  regulations  to  be  made  under 
it  relate  strictly  to  property  and  civil  rights  or  private  and  local  matters  within  the 
province,  and  not  to  the  regulation  of  trade  and  commerce,  which  is  a  subject  of  exclu- 
sive Dominicm  jurisdiction.  The  statute  ought,  to  be,  and,  having  regard  to  the  com- 
petence of  the  enacting  authority,  presumably  will  be,  construed  accordingly,  and  the 
undersigned  recommends  that  it  be  left  to  such"  operation  as  it  may  have.  The  other 
statutes  do  not  seem  to  call  for  any  comment  and  may  be  left  to  their  operati(,n. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
ferred to  the  Lieutenant  Governor  of  the  province  for  the  information  of  his  govern- 
ment. '» 

Respectfully  submitted,  ;, 

DAVID   MILLS,  »• 

ifininfer    of   Justice.      '^ 


1  EDWARD  VII,  1901  4  *?  >^^  *f« « 

1st  Session— :i4TH  Gexebai.  Assembly  ; 

(Approved  2o  January,  1902) 
•■*^f'>  ff,  m-m-mv,   .  Departjiext  of  Jistice,  December  31st,  1901.       < 

These  statutes  were  received  by  the  Secretary  of  State  for  Canada  on  30th  July 
last.  They  may  he  left  to  their  operation  without  comment  except  chapter  10,  "An 
Act  to  impose  taxes  on  certain  life  insurance  agents,"  upon  which  a  separate  report 
will  be  made 

-ni     ^i7e...>  ^..  V  DAVID  MILLS,  ^ 

r^/fe  >.*e,  s<,5^*Ta,l^i  .  Minister,  of  ^uiUice.      ^ 
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(Approvi'd  17  JiiniKirn,  1002) 

l)i:i'AI!TMKM'    (IF    JlSTICK.    OTTAWA,    2HtIl    I)o(M'lllb('r,    1901. 

To  IHh  Exrellenvf/  Ihr  (lorrrnor  (Ji'nrrol  in  i'ovnril: 

Tlie  iindcrsiffiKMl  lias  bad  under  consideration  ehaptor  10,  tif  tlu-  statutes  of  Prince 
Edward  Island.  1  Kdward  VII,  100],  intituled:  "An  Act  ti>  iiniM)se  taxes  nn  certain 
life  insurance  agents." 

The  Act  imposes  upon  travelling  agents  soliciting  applications  for  insurance  on 
behalf  of  life  insurance  companies,  an  annual  tax  or  license  fee  of  $100,  to  be  paid  to 
the  provincial  secretar.v  previous  to  such  agent  or  person  engaging  in  su<;h  busincs-. 
It  is  expressly  provided,  however,  that  this  requirement  shall  not  apply  to  persons 
residing  and  having  an  ottiee  or  fixed  place  of  business  within  the  province.  A  i)enalty 
is  imposed  for  any  person  liable  to  the  tax  engaging  in  the  business  of  soliciting 
api)lications  for  insurance,  without  having  first  paid  the  tax,  and  in  any  proccedin;? 
for  the  recovery  of  the  penalt.v,  pl'oof  of  the  fact  of  the  iierson  charged  having  solicited 
insurance  as  aforesaid  is  to  be  prima  facie  evidence  of  his  guilt.  This  Act  is  intended, 
therefore,  to  discriminate  directly  in  the  business  of  life  insurance  against  jiersons 
residing  without  the  province.  It  ma.v  be  questionable  whether  such  legislation  more 
api)ropriately  falls  within  the  classes  of  taxation  which  are  assigned  to  the  local 
legislatures,  or  to  the  regulation  of  trade  and  commerce  which  belong •;  to  the  Do;ninioii.» 
and  wliich  is  certainly  affected  b.y  provisions  of  this  character.  If  as  between  these 
two,  the  Act  is  to  ibe  referred  solely  to  the  latter  subject,  it  is  ullru  vires  of  the 
legislature,  but  assuming  that  it  derives  any  force  as  an  execution  of  the  ])ower  ot 
taxation  vested  in  the  legislature,  it  doubtless  so  far  affects  the  regulation  of  trade  as 
to  entitle  your  Excellency's  government  to  determine  whether  it  is  in  the  best  interest 
of  Canada  that  the  Act  should  be  allowed  to  stand. 

The  undersigned  does  not  consider  that  the  i)ublic  interest  is  served  by  allowing 
unequal  taxation  within  a  pi'ovince  as  between  the  residents  of  that  province,  and  the 
residents  of  other  provinces  of  the  Dominion  which  may  happen  to  be  doing  business 
there. 

In  a  report  of  the  undersigned  dated  8th  November,  1898,  upon  a  statute  of  Prince 
Edward  Island,  he  stated  as  follows: — "The  power  of  disallowance  has,  however,  been 
vested  in  Your  Excellency,  not  only  for  maintaining  the  constitutional  lines  of  legis- 
lative authority  but  also  for  preventing  the  provincial  legislatures  from  interfering 
with  Dominion  policy  in  matters  in  which  it  is  competent  under  the  constitution  of 
the  Dominion  government  to  have  a  policy.  There  may  be  provincial  legislation  which 
can  have  effect  until  superseded  by  parliament,  and  as  to  such  the  undersigned 
apprehends  the  power  of  disallowance  may  be  properl.Y  exercised,  if  the  legislation  be 
in  the  opinion  of  Your  Excellency's  government  prejudicial  to  Dominion  interests. 
The  statute  now  under  consideration  is,  in  the  opinion  of  the  undersigned,  either  ultra 
vires,  or  it  falls  within  the  class  to  which  reference  has  just  been  made."  These 
remarks  apply  equally  to  the  statute  now  in  question.  The  undersigned  observes, 
however,  that  the  statute  is  general  in  it«  application,  except  as  to  residents  of  tho 
province,  and  it  may  be  aimed  at  some  particular  class  in  whose  interest  Your 
Excellency's  government  would  not  think  proper  to  interfere.  The  statute  may  be 
susceptible  to  amendment,  which,  while  working  out  the  object  of  the  legislation,  may 
not  seriously  interfere  with  the  residents  of  other  provinces.  The  undersigned  does 
not,  therefore,  at  present  recommend  disallowance,  but  he  desires  that  the  provincial 
government  should  be  asked  to  explain  the  object  of  this  legislation  and  the  reason  for 
imposing  a  tax  upon  non-residents,  to  which  residents  of  the  province  are  not  made 
subject  in  respect  of  the  same  business.  The  local  government  should  also  be  asked 
to  state  whether  consistently  with  their  policy,  the  Act  may  be  so  amended  as  to  exempt 
from  its  operation  the  residents  of  other  provinces  of  Canada.  Upon  receiving  the 
provincial  report  the  undersigned  will  give  the  matter  further  consideration. 
*.    „  .»;     -.     -:        <^  Respectfully  submitted, 

DAVID  MILLS, 

Minister  of  Juf^tice. 
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(Approved  1  April,  1902) 

Dki'artment  ok  Ji  stioe,  Ottawa,  4th  March,  1902, 

,  '.   » '  ■•-,<,()  ,■  ■,■'' r 

To  His  Exri'llnncy  the  Governor  General  in  Council:     ,   !'  ,  . 

The  undersigned,  referring  to  the  report  of  liis  predecessor  in  office,  approved  by 
Your  Excellency  on  I7th  January  last,  with  respect  to  chapter  10  of  the  statutes  of 
Prince  Edward  Island,  1  Edward  VII,  1901,  intituled:  "An  Act  to  impose  taxes  on 
certain  Jife  insurance  agents,"  has  had  under  consideration  the  despatches  of  the 
Lieutenant  Governor  of  Prince  Edward  Island  of  3rd  and  19th  February  last,  with 
the  reports  therein  referred  to  of  the  Attorney  General  of  the  province,  who  calls 
attention  to  the  provincial  Act,  63  Victoria,  chapter  6,  section  1  (3),  by  which  insurance 
companies  and  associations  having  agencies  or  accepting  risks  upon  the  lives  of 
persons  within  the  province,  and  transacting  the  business  of  life  or  endowment 
insurance  therein,  whose  principal  office  or  organization  is  not  within  the  province, 
are  required  to  pay  annualy  a  tax  of  $225  each.  This  provision  is  cited  by  the  Attorney 
General  as  a  reason  for  the  later  Act  now  in  question.  It  is  said  that  every  company 
with  a  resident  ag«nt  in  the  province  has  paid  the  tax  willingly,  but  that  those  non- 
resident agents  of  companies  having  no  established  agency  in  the  province  have  come 
in  and  obtained  insurance  and  business  without  contributing  to  the  provincial  revenue, 
and  that  the  statute  was  passed  not  to  discriminate  between  the  provinces,  but  to 
compel  such  non-resident  insurance  agents  to  contribute  as  other  insurance  companies 
do  towards  the  taxes  of  the  provinces. 

The  undersigned  observes  that  the  requirements  of  the  Act  of  63  Victoria  is  not 
limited  to  insurance  companies  having  agencies  established  within  the  province,  and 
that  although  companies  whose  principal  office  or  organization  is  within  the  provinr 
are  not  subject  to  the  payment  of  the  1ax,  yet  all  other  insurance  companies  acceptin, 
life  risks  are  made  liable  to  payment  of  the  tax,  in  so  far  as  the  legislature  ha* 
authority  to  create  such  a  liability,  and,  therefore,  the  Act  of  1  Edward  VII,  which 
imposes  upon  travelling  agents  an  annual  tax  or  license  fee  of  $100,  may  in  some 
cases  apply  to  the  companies  which  are  already  taxed  under  the  Act  of  63  Victoria. 
Since,  however,  the  time  has  gone  by  for  disallowing  the  former  Act,  and  since  it  is 
stated  by  the  Attorney  General,  and  is  probably  in  most  cases  true,  that  the  later  Act 
will  tend  to  equalize  taxation  as  between  corporations  having  resident  agents  and  those 
having  non-resident  agents,  the  undersigned  does  not  feel  inclined  to  recommend 
disallowance.  No  doubt  both  these  Acts  discriminate  against  companies  or  individuals 
established  or  residing  outside  of  the  province,  and  this  is  a  policy  which  as  stated  in 
the  report  of  the  late  Minister  above  referred  to,  is  not  favoured  by  Your  Excellency's 
government.  If  it  were  open  at  the  present  time  to  disallow  both  these  Acts,  the  under- 
signed would  consider  further  the  propriety  of  making  such  a  recommendation,  but 
as  it  is  only  the  later  one  which  is  now  in  question,  and  as  both  Acts  are  subject  to 
objection  of  the  same  nature,  the  former  having  been  allowed  to  remain  in  operation, 
and  for  the  other  reasons  mentioned,  the  undersigned  considers  that  the  said  Act  of 
1  Edward  VII,  may  be  left  to  such  operation  as  it  may  have.  He  recommends  that 
a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  Prince 
Edward  Island  for  the  information  of  his  government. 

Respectfully  submitted,  (wi^i-i, 

C.  FITZPATRICK,  '' 

Minister  of  Ju^tir.e. 
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2  EDWAED  VII,  1902 

2nd  Session'— 34Tit  Oenkiui.  Assembly 

(Approved  12  December,  1902) 

Depart .MKNT  (if  Justice,  November  24th,  1902. 

These  statutes  were  received  by  the  Secretary  of  State  for  Canada  on  28th  July 
last,  and  they  may  I)p  left  to  their  operation  without  comment. 

C.  FITZPATRICK, 

Minister  of  Justice. 


3  EDWARD  VII,  1903 

3hu  Session — 34th  Geneu.\l  Assemiily. 
•■  (Approved  23  March,  IdOJf.) 

Department  of  Justice,  Ottawa,  January  8th  1904. 

3  Edward  VII.— Received  by  the  Secretary  of  State  for  Canada  16th  December, 
1903. 

Chapter  17,  intituled  "An  Act  to  consolidate  and  amend  the  several  Acts  incor- 
porating the  city  of  Charlottetown,"  and 

Chapter  18,  intituled  "^n  Act  to  consolidate  and  further  amend  the  Acts  incor- 
porating the  town  of  Summerside." 

The  councils  of  the  city  of  Charlottetown  and  the  town  of  Summerside  are  by 
these  Acts  env  nvcred  to  make  bylaws  with  respect  to  various  matters  enumerated. 
Some  of  these  powers  may  be  construed  as  in  excess  of  provincial  authority,  because 
they  relate  to  the  criminal  law  or  other  subjects  within  the  exclusive  jurisdiction  of 
the  Dominion.  The  undersigned  considers,  however,  that  such  questions,  as  they  arise, 
may  be  determined  oy  the  courts,  and  that  these  Acts  may  be  left  to  their  operation. 

Chapter  28,  intituled  "An  Act  to  alter  the  provisions  of  the  wills  of  William 
and  George  Douglas."  . 

The  undersigned  is  not  at  present  prepared  to  make  any  recommendation  upon 
this  Act,  inasmuch  as  there  is  some  correspondence  before  him  which  he  understands 
raises  an  objection  to  it  fcy  a  person  interested  in  the  estate  of  William  or  George 
Douglas  and  the  undersigned  proposes  to  make  further  inquiry. 

The  undersigned  accordingly  recommends  that  the  Acts  above  mentioned  or 
referred  to  be  left  to  such  operations  as  they  may  have,  except  chapter  28. 

C.   FITZPATRICK, 
«»-';'''    .i'^*'     >  Minister   of  Justice, 


:r'* 


(Approved  19  April,  190k.)      '   '      .^  r^,;4'        v  I 

Department  of  Justicp,  Ottawa,  13th  April,  1904. 

To  His  Excellency  the  Governor  General  m  Council: 

With  regard  to  an  Act  of  the  province  of  Prince  Edward  Island  passed  in  the  year 
1903  being  chapter  28,  intituled:  "An  Act  to  alter  the  provisions  of  the  wills  of 
William  and  George  Douglas,"  the  undersigned  has  the  honour  to  report  that  upon 
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further  inquiry  It  aiipears  that  tho  objections  raised  to  this  statute  are  not  such"  as 
would  justify  Yoiu-  Kxccileney  in  exereisinp  tlie  jiower of  disallowance. 
He  recommends,  therefore,  that  the  Act  be  left  to  its  operation. 

Humbly  submitted, 

C.  FITZPATPJCK, 

Minister    of   Justice 


4  EDWARD  VII,  1904 

.       ,•   k^,,  (Approved  1')  November,  1904.}  . 

Depahtsiext  op  Justice,  Ottawa,  29th  October,  1904. 

To  IJis  Excellenf'n  the  (lorrrnor  General  in  Council: 

The  undersigned  has   the  honour  to  submit  his  report  on  the  statutes  of  the 

several  provinces,  passed  at  tho  last  sessions  of  the  legislatures  thereof   (190i),  as 

follows : — 

*  *  *  *  #  # 

Prince  Edward  Island;  4  Edward  VII.;  received  by  the  Secretary  of  State  on 
27th  June,  1904.  - 

These  statutes  may  be  left  to  their  operation  without  comstient  except  chapter  , 
14,  intituled:   "An  Act  to  incorporate  'The  Maritime   Steamship   Company',"   as   to 
which  the  undersigned  observes  that  the  powers  of  the  company  are  too  broadly  stated. 

By  section  2  the  company  may  build,  acquire  and  work  steamships  and  other 
vessels  to  convey  goods  and  passengers  between  such  ports  as  may  seem  expedient,  and 
generally  to  carry  on  the  business  of  shin-owning  in  all  its  branches.  If  these  powers 
are  intended  to  enable  the  company  to  run  steamships  or  other  vessels  between  Prince 
Edward  Island  and  any  other  province,  or  to  extend  the  business  of  the  company 
beyond  the  limits  of  the  province,  they  are  teyond  the  authority  of  a  provincial  legis- 
lature to  grant.  The  Act  should  be  amended  so  as  expressly  to  confine  the  business 
of  the  company  within  the  limits  of  the  province,  and  the  undersigned  recommends 
that  the  attention  of  the  Provincial  Government  be  called  to  this  statute  so  that 
it  may  promote  the  required  legislation  at  the  next  sitting  of  the  legislature. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  so  far  as  it 
relates  to  each  province,  shall  be  communicated  to  the  Lieutenant  Governor  of  the 
Province. 

Humbly  submitted, 

^,      ^      ,        ,  ^,      _,       0.   FIT^PATRICK, 

Minister   of  Justice. 


■  i  f 


•>    <'..    ,  1  .V 
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5  EDWARD  Vn,  1905 

(Approved  SI  Septemher,  1906.) 
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Department  OF  Justice,  Ottawa,  August  31,  1906.      , 

To  Tlh  Excellendi/  the  Governor  General  in  Council: 

The  undersigned  having  considered  the  Statutes  of  the  Legislative  Assembly  of  the 
province  of  Prince  Edward  Island,  passed  in  the  fifth  year  of  His  Majesty's  reign, 
1905,  and  received  by  the  Secretary  of  State  for  Canada  on  November  9th,  1900,  has 
the  honour  to  report  that  these  may  bo  left  to  such  operation  as  they  may  have,  and  he 
lecommcnda  that     the  Lieutenant  Governor  of  the  province  be  informed  accordingly. 

Humbly  submitted, 
iH-nv.  «;ir  ^v*';,v  v^  >«c»ri»d  Aii^  V.J  :m     A.  B.  AYLESWORTIT, 

Minister    of   Justice, 
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6  EDWAED  VII,  1906 

(Approv,;}  '^S  Mai/,  1007.) 
"     '  -Departmkni    of    JisTicE,    OTTAWA,    May    22,    1907. 

To  Hl'i  ExccUcni^n  Uir  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Acts  of  the  Legislative  Assembly 
of  Prince  Edward  Island,  pa-sed  in  tlie  sixth  year  of  His  Majesty's  reign,  1900,  and 
received  by  the  Secretary  (if  State  for  Canada  on  July  ilid  last,  and  is  of  opinion  that 
;.ese  may  be  left  to  such  operation  as  they  may  have,  except 

Chapter  2,  intituled  "An  Act  respecting  the  Oyster  Fisheries  of  Prince  Edward 

Island." 

This  Act  recites  the  expediency  of  undertaking  measures  for  the  leasing  or  grant- 
ing of  areas  or  plots  in  the  bottoms  of  the  bays,  rivers,  harbours  and  creeks  of  Prince 
Edward  Island  for  the  purpose  of  cultivating  oysters  and  other  shell  fish,  and  it  auth- 
orizes the  Lieutenant  Governor  to  cause  surveys  of  these  beds  to  be  made  and  to  grant 
leases  thereof  in  areas  not  exceeding  five  acres  to  any  one  person.  It  is  provided  that 
all  oysters  planted,  bedded,  deposited,  sown  or  grown  <m  lands  so  leased  shall  be  the 
personal  property'  of  the  individual  holding  tlie  lease.  There  are  further  provisions 
for  surveys  and  guardians,  and  the  placing  of  stakes  ar.c  marks,  &c. 

This  Act,  therefore,  must  be  held  to  assume  a  prjprietary  interest  in  the  province 
of  the  hays,  rivers,  harbours  or  creeks  mentioned  .n  the  Act.  The  public  harbours, 
however,  belong  to  the  Dominion,  and  as  a  part  of  the  public  property  of  Canada,  are 
not  subject  to  the  legislative  jurisdiction  of  the  province;  consequently  this  Act  is 
ultra  vires,  so  far  as  concerns  the  beds  of  any  water  which  would  pass  under  the 
description  of  a  public  harbour,  and  it  may  on  that  account  be  embarrassing. 

The  undersigned  recommends,  therefore  that  the  Lieutenant  Governor  of  Prince 
Edward  Island  be  asked  to  report  immediately  as  to  whether  his  Government  will 
undertake  to  have  this  Act  amended  at  the  next  session  of  the  legislature  vvithdrawing 
from  its  operation  public  harbours. 

Chapter  37,  intituled  *An  Act  to  incorporate  "R.  T.  Holman,  Limited." ' 
This  Act  incorporates  a  company  with  power  to  carry  on  a  general  wholesale  and 
retail  merchantile  business  and  a  general  milling  and  manufacturing  business  in  flour, 
feed,  clothing,  white  wear,  ftc. 

The  exercise  of  the  powers  conferred  are  not  by  the  terms  of  the  Act  limited  to 
the  province  of  T'rince  Edward  Island,  but  on  the  contrary  it  is  provided  that  the  com- 
pany may  purchase,  own,  hold,  leafje,  acquire,  construct,  mortgage  and  sell,  or  other- 
wise dispose  of,  lands  and  real  estate  in  the  province  of  Prince  Edward  Islimd,  or  in 
the  Dominion  of  Canad  .,  and  it  may  invest  moneys  of  the  company  on  mortgages, 
judgments  or  other  securities  on  real  estate  in  the  province  of  Prince  Edward  Island, 
or  in  the  Dominion  of  Canada.  The  company  is  also  authorized  to  establish  one  or 
more  branch  planes  of  husiness,  mills  or  factories  in  any  city,  town,  village  or  place 
within  the  province  of  Prince  Edward  Island,  or  in  the  Dominion  of  Canada,  neces- 
sary or  incidental  to  any  of  the  purpose's  for  which  the  company  is  incorporated. 
The  company  is  further  authorized  to  transact  any  business  out  of  the  province  neces- 
sary or  incidental  to  any  c]'  the  purposes  for  which  the  company  fs  incorporated. 

Inasmuch  as  a  provincial  legislature  has  with  relation  to  tiie  incorporation  of 
companies  authority  only  to  incorporate  for  provincial  purposes,  and  inasmuch  as  it 
is  incompetent  to  a  provincial  legislature  to  autiiorize  a  company  to  carry  on  business 
beyond  the  limits  of  the  province,  this  statute  as  it  stands  must  be  regarded  as  ultra 
vires  of  the  legislature.      .  , 

It  may,  of  course,  be  amended  by  striking  ont  the  provisions  referred  to,  witli 
respect  to  the  a'  juisition  and  disp(jsal  of  lands,  investment  of  moneys  and  carrying 
32291— GOi 
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on  business  in  other  parts  of  the  Dominion,  and  by  expreaaly  limiting  the  business  of 
the  company  to  the  Province  of  Prince  Edward  Island,  otherwise  the  undersigned 
would  deeim  it  his  duty  to  recommend  the  disallowance  of  this  Act. 

The  undersigned  recommends,  therefore,  that  a  copy  of  this  report,  if  approved, 
be  tramanittod  to  the  Lieutenflat  Governor  of  Prince  Edward  Island,  for  the  informa- 
tion of  his  Government,  and  that  the  Lieutenant  Governor  be  asked  to  inform  Your 
Excellency's  Government  as  soon  as  possible  and  within  the  time  limited  for  disallow- 
ance as  to  whether  the  said  Chapters  2  and  37  will  be  amended  to  the  effect  in  this 
report  suggested  at  the  next  session  of  the  legislature. 


•Hi. 


Humbly  submitted,         ,,^j  ,     ., 

A.  B.  AYLESWORTH, 

Minister  of  Justice, 


;^si- 


Transmitted  to  Secreta;  y  of  State  hy  the  Lieutenant  Governor,  17  June,  1907 


,>"i 


Inclosure. 


Charlottetown,  P.E.I.,   June  15,   1907. 


Sir, — I  have  yours  of  the  11th  instant. 

The  objections  to  our  Act  regarding  '  The  Oyster  Fisheries  of  Prince  Edward 
Island '  as  shown  by  the  Report  of  the  Minister  of  Justice  as  far  as  I  can  gather,  are 
shortly  these: 

1st.  That  this  Act  must  be  held  to  assume  a  proprietary  interest  in  the  Province 
of  the  bays,  rivers,  harbours  or  creeks  situated  therein. 

In  answer  to  this  objection  I  may  say  that  this  Province  claims,  has  claimed  and 
will  claim  a  proprietary  interest  and  property  in  the  bottoms  of  the  bays,  rivers, 
harbours  and  creeks  situated  therein.  This  is  given  the  Province  under  the  terms  of 
the  British  North  America  Act  and  the  decision  of  the  Privy  Council  construing  the 
rights  of  the  Provinces  and  of  the  Federal  Government. 

The  Minister  of  Justice  in  his  report  to  your  Honour  seems  to  think  that  under 
this  Act  as  proposed,  the  Province  seeks  to  claim  aart  of  the  Public  Harbours.  If  the 
Minister  will  read  more  carefully  the  words  of  the  Act,  he  will  find  that  the  word 
'  Public '  Harbour  is  not  mentioned  in  the  proposed  Act  and  the  mere  use  of  the  word 
'  Harbour '  does  not  and  cannot  include  a  Public  Harbour.  The  expression  '  Public 
Harbour '  is  clearly  defined  by  the  decisions  on  this  point,  which  I  trust  the  Minister 
of  Justice  is  fully  cognizant  of. 

As  the  objection  of  the  Minister  of  Justice  is  to  the  use  in  the  Act  of  the  expres- 
sion '  public  harbours '  and  as  tha*  expression  does  not  appear  in  the  Act  at  all,  it  is 
not  necessary  further  to  consider  the  question  or  to  report  thereon. 

The  suggestion  of  the  Minister  of  Justice  that  if  your  government  would  consent 
and  undertake  to  have  the  Act  complained  of,  amended  nexi  session  by  leaving  out 
the  words  'public  harbours'  is  uncalled  for,  first,  because  the*>  words  do  not  appear 
in  the  Act  at  all,  and  secondly,  if  they  did,  your  government  or  any  government  could 
or  would  not  give  such  an  undertaking  as  they  could  not  be  sure  that  the  next  legisla- 
ture would  comply  with  such  undertaking,  each  legislature  when  it  meets  beinuf 
supreme  and  having  the  right  to  legislate  without  regard  to  any  undertakings  or 
promises  nuide  by  the  government  of  the  day. 


His  Honour  the  Lieutenant  Governor. 


I  am,  yours  respectfully, 

AiRTHUR  PETEIRS. 
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(Telegram.)  ■'       '         ''      '  Ottawa,  June  20,  1907. 

Lieutenant  Governor  of 

Prince  Edward  Island, 

Olmrlottetown,  P.E.I. 

Re  chapter  2.  respecting  oyster  fisheries  of  Prince  Edward  Island.  Inasmuch  a, 
your  government  denies  the  application  of  this  Act  to  public  harbours,  and  m  the  view 
of  His  Excdleney's  government  the  word  'harbours,'  as  used  in  the  Act  without 
qualification,  is  broad  enough  to  include  and  does  include  '  public  harbours,  will  your 
government  to  avoid  the  inc«iivenienoe  of  disallowance  und^^rtake  to  introduce  and 
support  legislation  at  the  next  session  providing  that  nothing  in  the  Act  is  mtended 
to  affect  any  public  harbour.    Please  telegraph  answer. 

P.  Pelletier, 
Acting   Under-Secretary  of  State. 


I! 


v„--;i";.  I- 


Charlottetown,  P.E.I.,  June  21,  1907. 


(Telegram.)  ,       ^ 

Secretary  of  State,  .       ^  .  ^  ;i  , 

Ottawa,  Ont.      ^    „:,,;,,,,      ,^.*.  .       , 
Referring  telegram  twentieth  my  govt,  to  avoid  inconvenience  of  disallowance  will 
undertake  to  introduce  and  support  legislation  providing  that  nothing  m  the  Act  is 
intended  to  affect  public  harbours.  ^_   ^^   McKinnon. 


'Public 


(Approved  1  July,  1907)  i 

,  ,      .  Dkpartmeni  01  JusTicfc:  iOttawa,  June  29,  1907. 

To  His  Excellency  the  Governor  General  m  Council:  ,  s  »  '   .;.. 

Referring  to  his  appvoved  report  of  the  22nd  May,  1907,  upon  the  Acts  of  the 
Legislative  Assembly/ of  the  Province  of  Prince  Edward  Island  of  1906,  the  under- 
sized has  the  honour  to  report  that  after  some  correspondence  with  the  provincial 
authorities  touching  the  two  chapters  of  the  said  Act^  to  which  objection  was  taken 
in  the  said  report,  namely,  chapter  2,  intituled  '  An  Act  respecting  the  Oyster  Fish- 
eries of  Prince  Edward  Island,'  and  chapter;  37  intituled  '  An  Act  to  incorporate  K  1 . 
Holman,  Limited,'  tlie  Secretary  of  State  is  in  receipt  of  a  telegram,  dated  the  21st 
inst  from  the  Lieutenant  Governor  of  the  Province  stating  in  effect  that  Ins  govern- 
ment will  undertake  to  introduce  and  support  legislation  providing  that  nothing  in  the 
Act  chapter.  2,  is  intended  to  affect  public  harbours,  and  of  a  further  tel.>p;ram  dated 
27th  inst.,  stating  that  the  Provincial  Government  will  have  chapter  37  amended  to 
the  satisfaction  of  the  Minister  of  Justice. 

The  legislation  thus  promised  would  remove  the  objections  taken  by  your  Lxcel- 
lency's  Government  to  the  Acts  in  question,  and  the  undersigned  is  of  the  opinion 
that  they  may  properly  be  left  to  their  operation  in  view  of  the  undertaking  of  th(! 
Government  of  the  Province,  and  he  recomnienda  accordingly. 

Th<?  undersigned  further  recommends  that  fl  copy  of  this  report,  if  it  is  approve<l, 
be  communicated  to  the  Lieutenant  Governor  of  the  Province  for  the  information  ..t 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 
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( Approved  21  Mai/.  I'JOS.) 

Dki'aktment  of  JusTicn,  Ottawa,  7tli  December,  1907. 
To  Ills  Exccllpnnj  ike  Governor  General  in  Council: 

ibt  ,;. ,, 

The  undersifrned  has  had  under  cnnsidoration  the  Statutes  of  the  Lcfjishitive 
Assembly  of  tJie  Province  of  Prince  Edward  Island,  passed  in  the  seventh  year  of 
His  Majesty's  rei^n,  1907,  and  received  by  the  Secretary  of  State  for  Canada  on  13th 
June  last,  and  he  is  of  the  opinion  that  these  may  be  left  to  such  operation  as  they 
may  have,  except  the  followinpr: — 

Chapter  30,  intituled  "An  Act  to  incorporate  'Cardigan  Lumber  Company, 
Limited' ". 

This  Act  incorporates  a  Coanpany  with  i)ower  to  carry  on  a  general  wholesalo 
and  retail  mercantile  business — to  erect  and  operate  mills,  and  to  acquire,  use,  mort- 
gage, sell  and  dispose  of  vessels ;  also  to  conduct  and  carry  on  a  general  agency  for  all 
kinds  of  insurance  companies,  mining  companies,  railway  corporations,  manufac- 
turers, and  generally  to  represent  any  person,  firm  or  corix)ration  carrying  on  any 
business,  and  to  conduct  the  general  business  of  conunission  merchants,  etc. 

It  is  expressly  provided  that  the  Comi)aiiy  may  purchase,  own,  hold,  lease,  acquire, 
mortgage,  i^ell  or  otherwise  dis^wse  of  lands  and  real  estate  in  the  Province  of  Prince 
Edward  Island  or  in  the  Dominion  of  Canada. 

The  company  is  also  autliorized  to  invest  moneys  of  the  company  on  mortgages, 
judgments  or  other  securities  on  real  or  jwrsonal  estate  in  the  Province  of  Prince 
Edward  island  or  elsewhere  in  the  Dominion  of  Canada. 

The  Act  further  provides  that  the  Company  may  establish  one  or  more  brantsh 
place  or  places  of  business,  mills  or  factories  at  any  place  or  places  within  the  Province 
of  Prince  Edward  Island  or  elsewhere  in  the  Dominion  of  Canada  as  it  may  deem 
necessary. 

The  Comi)any  is  expressly  authorized  also  to  transact  any  business  out  of  the 
province  necessary  or  incidental  to  any  of  the  purposes  for  which  the  Company  is 
incorporated. 

•Chapter  34,  intituled  "An  Act  to  incorporate  'Joseph  Read  and  Company, 
Limited'". 

Chapter  3.5,  intituled  "/n  Act  to  incorporate  'J.  M.  Clark  and  Company, 
Limited' ". 

Chapter  3G,  intituled  "An  Act  to  incorporate  'Morson  and  Company,  Limited' ". 

Chapter  37.  intituled  "Au  Act  to  incorporate  'The  Beer  Insurance  Agencies. 
Limiled'";   and 

Chapter  38,  intituled  "An  Act  to  incorporate  'The  F.  B.  MacRae  Company, 
Limited' ". 

Each  of  these  chapters  contain  enactments  professing  to  confer  powers  to  carry 
on  business  outside  of  the  Province  similar  to  those  of  Chapter  30  above  set  out. 

Chapter  33,  intituled  "An  Act  to  incorporate  'Lord's  Company,  Limited' ". 

By  this  Act  the  Compaiiy  is  incorporated  with  (power  to  carry  on  a  general  whole- 
sale and  retail  mercantile  business,  and  with  other  powers,  and  it  is  provided  by  section 
I'i,  that  the  Company  is  authorized  to  transact  any  business  out  of  the  Province 
necessary  and  incidental  to  any  of  the  jjurposes  for  which  the  Company  is  incorporated. 

A  local  legislature  has,  in  the  ojiiuion  of  the  undersigned,  no  authority  to  confer 
extra-iirovincial  powers.  Its  legislative  capacity  with  regard  to  the  constitution  of 
companies  is  limited  to  the  incv)rporation  of  Companies  with  provincial  objects. 

In  reviewing  the  legis/lntion  of  I'rince  Edward  Island  of  1906  the  undersigned 
had  occusjou  to  refer  specially  to  Chapter  37,  intituled  "An  Act  to  inc(U'porate  K.  T. 
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Kolman,  ^Limited."  whiel.  contained  omu-m.nU  attempting  to  confer  -^jf^-PJ^  '"^'^ 
powers  very  similar  to  tiiose  .^bovc  mentioned,  and  that  Act  was  only  saved  fron 
disallowance  bv  the  undertaking,'  of  tl.e  Lieutenant  Governor  Riven  by  telegram  dated 
27th  Juno  last,  promising  to  have  the  Act  amended  by  striking  out  these  «?<m  virrs 
clauses  at  the  next  session  of  the  legislature,  and  by  expressly  hnuting  the  business 
of  the  Company  to  the  Province  of  Prince  Edward  Island.  f  »u-.  , 

The  undersigned  would  deem  it  his  duty  to  ro.-oinmend  disallowance  of  thes. 
Acts  unless  satisfactory  assurance  is  given  that  they  will  be  amended  m  like  mannar 
within  the  time  limited  for  disallowance.  ,  .     j        ,  i    j 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  despatched 
without  delay  to  the  Lieutenant  Governor  for  the  information  of  h>s  Government,  and. 
since  the  time  for  disallowance  is  just  expiring,  that  th.>  Lieutenant  Governor  bo 
asked  to  inform  Your  Excellency's  Government  immediately  by  telegraph  as  to  whethei 
these  Acts  will  he  amended  at  the  next  ensuing  session  of  the  legislature  by  repealing 
the  clauses  with  regard  to  extra-Qirovincihl  powers,  and  by  expressly  limiting  tlie 
business  of  these  companies  to  the  Province  of  Prince  Edward  Island. 

Ilumbly  suibmitted,  '  '     .       ., 

•  A.   B.   AYLESWOETH, 

■       •'         "      '•'  ';     '•  .  '\   ,  Minister    of   Justice. 

''■:;'  ^'-  ^'-■■'■^'      •   Qrd,r  in  Council  12  June,  1908,  F.  C.  1310. 

The  Committee  of  the  Privy  Council  have  had  under  consideration  a  E^M'ort 
dated  2nd,  June,  1908,  from  the  Minister  of  Justice,  stating  with  reference  to  the 
Order  in  Council  of  the  21st  May,  1908,  upon  the  Statutes  ot  Prince  Edward  Island, 
1907  in  which  it  is  recommended  that  the  Lieutenant  Governor  be  asked  to  intorin 
Your  Excellencv's  Government  immediately  by  telegra,ph  as  to  whether  Chapters 
30  33,  34.  35.  36,  37.  and  38  would  'be  amended  at  the  next  session  of  the  Legislatun^ 
bv  repealing  the  clauses  with  regard  to  extra-provincial  powers  and  by  expressly 
limiting  to  the  Province  of  Prince  Edward  Island  the  business  of  tlie  companies 
incorporated  by  these  Acts,  that  the  Lieutenant  Governor  of  Prince  Edward  Island 
has  now  telegraphed  to  the  Secretary  of  State  as  follows:-  "With  reference  to 
Statutes  of  Prince  Edward  Island  passed  in  nineteen  hundred  and  seven  particulars 
set  forth  as  objected  to  in  Minister  Justice's  report  annexed  to  Mmute  of  Counci 
twenty-first  instant,  my  Government  undertakes  to  recommend  to  Legislature  nex 
ensuing  session  the  repeal  of  the  parts  of  the  several  Acts  objected  to  in  the  said 

^'''' The  Minister'  considering  that  the  said  telegram  of  the  Lieutenant  Governor 
may  be  accepted  as  a  satisfactory  assurance,  recommends  that  subject  to  the  under- 
taking of  the  local  Government  for  the  repeal  of  the  provisions  in  question  these 
Acts  ibe  left  to  such  operation  as  they  may  have. 

The  conmiittee,  concurring,  recommend  that  the  Lieutenant  Governor  of  Prince 
Edward  Island  be  informed  accordingly. 

RODOLPHE    IJOUDKEAU, 
I  Clerh  of  the  Privy  Council. 


S'ti     1-' 
I   >        ,'\  ''  M  I' 
■       I      ■     '. 


'      ;,         8  EDWARD  VII,  1908     , 

''       (Approved  16  November,  lOOS.)  ,,.,.,,.. 

.  ■*,,     ;  ■  ■.  •■■     ■..      •••    ■  ■•      Dkpaktmext  OP  Jt'STiOE,  OTTAWA,  October,  15,  1908. 

To  His  Excellency  The  Governor  Gencnil  in  Council:—       .i.;,  ■  .        .  '■•      ■  •  '-■ 

The  undersigned  has  had  under  consideration  the  statutes  of  the  Legislature  of 

PRINCE  EDWARD  ISLAND  passed  in  the  Eiglith  year  of  His  Majesty  s  reigu,  U»'if^) 
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received  by  the  Secretary  of  State  for  Canada  on  4th  August  last,  and  he  ia  of  opinion 
that  these  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  desires  to  olbserve,  however,  as  to  Chapter  12,  intituled,  "An  Act 
to  amend  'An  Act  to  provide  for  the  payment  of  Succession  Duties  in  certain  cases,' " 
that  this  Act  appears  to  have  assumed  a  power  in  the  Legislature  to  tax  property  situ- 
ated outside  of  the  Province, — a  power  which  certainly  does  not  exist.  It  will,  how- 
ever, be  quite  convenient  for  the  Courts  to  consider  and  detormine  any  question  which 
may  bo  raised  as  to  the  application  of  validity  of  this  statu  e. 

Chapter  13,  intituled  "  An  Act  to  prohibit  the  use  of  Motor  Vehicles  upon  the 
public  highways  of  this  Province." 

The  principal  enactment  of  this  statute  is  that  no  person  shall  use  or  operate 
upon  a  public  highway  in  the  Province  any  motor  vehicle. 

There  has  been  referred  to  the  undersigned  copy  of  a  petition  of  certain  residents 
of  Prince  Edward  Island,  owners  of  automobiles ;  also  copy  of  petition  of  the  Charlotte- 
town  Automobile  Company,  Limited,  both  praying  for  disallowance  upon  the  ground 
that  the  legislation  is  oppressive  and  unjust,  and  in  excess  of  local  legislative  authority. 
The  undersigned  has  also  received  letters  complaining  of  this  statute. 

Your  Excellency's  Government,  for  reasons  which  have  been  often  stated,  is  not 
concerned  with  any  question  as  to  the  propriety  or  expediency  of  this  statute.  Its 
effect  is  merely  to  prohibit  the  use  of  motor  vehicles  upon  the  public  highways  of  the 
Province,  and  the  power  to  do  this  is,  in  the  opinion  of  the  undersigned,  unquestionably 
vested  in  the  Legislature. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
niitted  to  the  Lieutenant-Governor  of  Prince  Edward  Island  for  the  information  of 
his  Government. 

Humibly  submitted, 

A.   B.   AYLESWORTH.  '^ 

Minister  of  Justice. 


9  EDWAED  Vn,  1909 

(A2)provcd  18  November,  1909) 

Department  op  Ji'stick,  Ottawa,  9th  November,  1909. 
To  His  Excellency  The.  Governor  General  in  Council: — 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  legislature  of 
PRINCE  EDWARD  ISLAND,  passed  in  the  ninth  year  of  His  Majesty's  reign,  1909, 
and  received  by  the  Secretary  of  State  for  Canada  on  21st  May  last,  and  he  is  of 
opinion  that  these  statutes  may  be  left  to  such  operation  as  they  may  have.  It  is, 
in  the  view  of  the  undersigned,  questionable,  however,  whether  the  legislature  had 
authority  to  enact — 

Chapter  7,  intituled  "  An  Act  to  prohibit  the  soliciting  of  orders  for  intoxicating 
liquors,"  in  so  far  as  it  purports  to  prohibit  the  taking  of  orders  or  soliciting  or  can- 
vassing for  orders  for  the  sale,  exchange  or  purchase  of  liquor  to  be  imported  or  brought 
'0  the  province. 

It  is,  the  undersigned  conceives,  not  competent  to  a  provincial  legislature  to  pro- 
bit  intcr-provincial  trade  or  the  importation  or  bringing  into  the  province  of 
*ni..<les  which  may  be  the  subject  of  trade. 

The  undersigned  is  of  opinion,  however,  that  any  question  which  may  arise  as  to 
the  validity  of  this  statute  may  be  conveniently  left  to  the  determination  of  the  courts. 
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The  undersigned  recommends  tnat  a  copy  of  this  report,  if  approved  bo  trans- 
mitted to  the  Lieutenant  Governor  of  Prince  Edward  Island,  for  the  information  of 

his  Government. 

Ilumblj  submitted. 

^-,  .     >  A   B.  AYLESWORTH, 

Minister   of  Justice. 

1910  and  1911 

Reports  on  Statutes  for  the  years  1910  and  1911  for  Prince  Edward  Island 
approved  by  the  Governor  in  Council  contain  no  commentg:  the  statutes  are  left  to 
such  operation  as  they  may  have.  - 

2  GEORGE  v.,  1912 

■;»,,;;  ■  ;     ..  j"'_  ;        i:  (Approved  21t  April  1913) 

Depautment    of    Justice,    Ottawa,    I7th    April,    1913. 
To  His  Excellency  the  Administrntor  of  the  Government  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Prince  Edward  Island  for  the  year  1912,  received  by  the  Secretary  of  State  for 
Canada  on  21st  November  last,  and  he  is  of  opinion  that  these  statutes  may  be  lett  to 
such  operation  as  they  may  have,  with  the  exception  of: —  ,■       n 

Chapter  45,  intituled:  "An  Act  to  incorporate  the  Dominion  Fox  Breeding  Com- 
pany of  Murray  Harbour,  Limited";  and 

Chapter  50,  intituled:  "An  Act  to  Incorporate  the  Maritime  Black  and  Silver 

Fox  Company,  Limited".  ,      .  •        i,    n 

Each  of  these  statutes  contains  provisions  in  section  2  authorizing  the  Company 
to  acquire,  use  and  dispose  of  real  estate  in  Canada,  and  to  invest  money  on  mortgages 
or  other  securities  on  real  estate  in  Canada. 

These  powers,  in  so  far  as  they  are  intended  to  authorize  the  Company  to  deal 
in  lands  or  real  estate  securities  outside  of  Prince  Edward  Island  are,  in  the  opinion 
of  the  undersigned,  ultra  vires.  There  are  several  other  Acts  of  incorporation  in  this 
volume  conferring  identical  powers,  except  that  the  words  "Prince  Edward  Island 
occur  in  them  in  the  place  of  the  word  "Canada".  It  seems  to  the  undersigned 
therefore  that  in  these  two  Acts  it  must  be  the  intention  to  authorize  the  companies 
to  carrv  on  real  estate  business  in  other  parts  of  Canada  than  Prince  Edward  Island. 
The  undersigned  considers  therefore  that  these  two  statutes  should  be  amended  by 
substituting  "Prince  Edward  Island"  for  "Canada"  in  the  provisions  mentioned, 
and  he  recommends  that  enquiry  be  made  of  the  Lieutenant  Governor  to  ascertain 
whether  his  Governmout  will  promote  the  necessary  legislation  within  the  time 
limited  for  disallowance. 

The  undersigned  recommends  moreover  that  a  copy  of  this  report,  li  approved, 
be  transmitted  to  the  Lieutenant  Governor  of  Prince  Edward  Island,  for  the  infor- 
mation of  his  Government. 

Humbly  submitted,  ,:ii     .  ;    ,, 

CHAS.  H.  DOHERTY, 

Minister  of  Justice. 


1913—1920 

Reports  on  Statutes  for  the  years  1913  to  1920.  both  inclusive,  for  Prince  Edward 
Island  approved  by  the  Governor  in  Council  contain  no  comments;  the  Statutes  are 
left  to  such  operation  as  they  may  have. 
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6  EDWARD  VII,  1906 

..;:••.,;■...    f.    :■  (Approval  2iS  May.  1007) 

Departjiext  of  JrsTicE,  Ottawa,  22nd  Dpcenibcr,  1906. 
To  His  ExccUcncjj  the.  Governor  General  in  Council: 

The  uiidt  rsigrned  has  had  under  consideration  tlie  Statutes  of  the  Legislative 
Assembly  of  the  Province  of  Snskatehewan,  passed  in  the  sixth  year  of  His  Majesty's 
reign  (1906),  and  received  by  the  Secretary  of  State  for  Canada  on  25th  June  last, 
and  he  is  of  opinion  that  these  may  be  left  to  such  operation  as  they  may  have,  subject 
to  the  following  comments: —  '"■'    * 

Chapter  24,  intituled  "An  Act  respecting  land  in  the  Province  of  Saskatchewan." 

By  section  55  it  is  provided  that  whenever  it  is  made  to  appear  to  the  satisfaction 
of  the  registrar  that  in  any  plan  heretofore  filed  by  the  Department  of  Public  Works 
of  the  Northwest  Territories  or  by  the  Department  of  tlie  Interior  of  Canada,  and 
registered  as  hereinbefore  provided,  manifest,  technical  or  other  errors  have  inter- 
vened, the  registrar  shall  permit  such  plan  to  be  withdrawn  by  the  Department  of 
Public  Works  of  the  province  and  a  corrected  plan  to  be  substituted  therefor. 

This  section  should  be  amended  by  striking  out  the  reference  therein  to  plans 
filed  by  the  Department  of.  the  Interior  of  Canada,  inasmuch  as  the  local  assembly 
has  no  jurisdiction  to  provide  for  the  withdrawal  or  correction  of  any  such  plans. 

Section  76  provides  that  the  land  mentioned  in  any  certificate  of  title  granted 
under  this  Act  shall,  by  implication  and  without  any  special  mention  therein,  unless 
the  contrary  is  expressly  declared,  be  subject  to,  among  other  things,  any  right  of 
way  or  other  easement  granted  or  acquired  under  tlie  provisions  of  the  Northwest 
Irrigation  Act. 

This  provision  should  be  enlarged  so  as  to  make  the  title  under  the  certificate 
subject  also  to  the  rights  of  way  and  easements  granted  under  the  provisions  of  the 
Northwest  Irrigation  Act,  1898. 

The  undersigned  entertains  no  doubt  that  the  Provincial  Government  will 
promote  amendments  as  above  sugjre-stcd  to  these  sections  at  the  next  session  of  the 
legislature,  and  recommends  ^hat  the  attention  of  the  Lieutenant  Governor  be  drawn 
to  the  matter  with  that  end  in  view.  "" 

Chapter  55,  intituled  "An  Act  to  incorporate  the  Saskatchewan  Insurance 
Company." 

This  company  is  incorporated  for  the  purpose  of  effecting  insurance  against  loss 
by  fire,  lightning  and  hailstorms,  accidents  and  casualties,  but  the  exercise  of  its 
powers  are  not  expressly  limited,  as  in  the  opinion  of  the  undersigned  they  should  be, 
to  the  Province  of  vSaskatchewan.  It  is  desirable,  in  the  opinion  of  the  undersigned, 
that  the  Provincial  Government  shouM  see  that  such  an  amendment  is  made. 

Chtipter  58,  intituled  "An  Act  to  incorporate  the  Saskatchewan  and  Alberta 
Railway  Company." 

Ciiaptx'r   59,   intituled 
Railway  Company." 

Chapter   60,   intituled 
Company." 

Chapter  (il,  intituled  *' 
Company." 


"An  Act  to  incorporate  the  Regina  and  Saskatchewan 
"  An  Act  to  incorporate  the  Canadian  Central  Railway 
All  Act  to  incorporate  the  Saskatchewan  Central  Railway 
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Each  of  these  Acts  incorporates  a  cuiiipniiy  with  power  to  build  a  railway  to  the 
boundaries  of  tho  province,  cither  iiitcrprovincial  or  international,  or  both. 

Tlic  power  of  u  provincial  legislature  to  authorize  local  works  or  undertakings 
such  as  railways  extending  to  the  boundaries  of  the  province  has  been  doubted,  but 
the  undersigned  does  not  consider  it  necessary  in  the  present  circumstances  to  do 
more  than  call  attention  to  the  views  wliich  have  been  heretofore  expressed  upon  this 
subject. 

Tlie  undersigned  recommends  that  a  copy  of  tliis  report,  if  approved,  be  trans- 
!uittcd  to  the  Lieutenant  Governor  of  Saskatchewan,  for  the  information  of  his 
(rovcrnnient. 

•,  i  .,  Humbly  submitted, 

.,    ,.  „„.      ,  .  .  ■     V  A.  B.  AYLESWORTR. 

',    .  .  ■      ,      :,,     ,  ,        ,/   .;.  .^.        ,.        '      ..J    •:  Minister  of  Justice. 


7  EDWARD  VII,  1907 


(Approved  17  October,  1907)  ' 

DEi'AUTMEXf  OF  Justice,  Ottawa,  11th  October,  1907. 
To  11  is  Excellency  the  Governor  (leneral  in  Council: 

The  undersigned  has  had  under  consideration  tlic  Statutes  of  the  Legislature  of 
Saskatchewan,  passed  in  the  Seventli  year  of  His  Majesty's  reign,  1907,  and  received 
by  the  Secretary  of  State  for  Caiuida  on  13th  Marcli,  and  22nd  April;  and  he  is  of 
opinion  that  tliesc  statutes  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  observes  that  by  chapter  42,  intituled  "Aa  Act  to  incorporate 
'I'he  Commercial  Trust  Company,"  a  company  is  incorporated  for  the  purpose  of 
carrying  on  generally  an  estate  and  trust  business,  and  the  execution  of  these  powers 
is  not  expressly  limited,  as  in  the  opinion  of  the  undersigned  it  ought  to  be,  to  the 
Province  of  Saskatchewan.  Considering,  however,  that  the  Act  must  be  construed 
as  not  conferring  powers  which  are  in  excess  of  the  authority  of  the  legislature  to 
grant,  the  undersigned  does  not  recommend  the  exercise  of  the  power  of  disallowance. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted  to   the  Lieutenant   Governor   cf    Saskatchewan,   for   the  information   of   his 

Government.        .  ;    . 

*.  Humbly  submitted, 

'       \  A.  B.  AYLESWORTH, 

a  ,i„;  .,,,;  1    <     .  '    f'   ■     -  ^    •:  ;i  Minister  of  Justice. 
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8  EDWARD  VII,  1908 

(Approved  22  June.   1909) 
Department  of  Justice,  Ottawa,  10th  June,  1909. 
To  His  Excellency  the  Governor  General  in  Council:  , 

Tlie  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature 
of  the  Province  of  Saskatchewan,  passed  in  the  eighth  year  of  His  Majesty's  reign, 
1908,  and  received  by  the  Secretary  of  State  for  Canada  on  the  20th  July  last,  and 
he  is  of  opinion  that  these  statutes  may  be  loft  to  such  operation  as  they  may  have 
except  cluiptt'r  50,  "An  Act  to  incorporate  the  Hudson  Bay  Insurance  Company." 
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This  Act  incnrporiitc?  an  insurance  company  with  general  powers,  and  it  is 
provided  by  tlie  tliird  section  that  "  the  head  office  of  the  company  shall  be  in  the 
City  of  Moose  Jaw,  in  the  Province  of  Saskatchewan;  but  branch  offices,  sub-boards 
or  agencies  may  be  established  and  maintained  either  in  said  province  or  elsewhere 
in  such  manner  as  the  directors  from  time  to  time  direct;  said  head  office,  however, 
may  be  changed  from  time  to  time  to  such  other  place  as  may  by  the  directors  be 
dpsip;natcd  by  by-law." 

1'lie  undersigned  is  unable  to  interpret  the  power  thus  conferred  upon  the 
company  to  establish  branch  offices  and  agencies  elsewhere  than  in  the  province 
otherwise  than  as  intended  to  authorize  the  company  to  transact  a  business  unlimited 
as  to  locality.  Such  a  power,  as  has  been  frequently  stated  by  Your  Excellency's 
advisers,  seems  to  be  in  excess  of  provincial  objects,  to  which  purposes  alone  the 
authority  of  a  local  legislature  for  incorporating  companies  is  by  section  92  of  the 
British  North  America  Act,  1867,  restricted. 

The  undersigned  considers,  therefore,  that  in  accordance  with  the  practice  in 
former  cases  this  statute  should  be  disallowed  unless  the  local  Government  under- 
take to  promote  legislation  at  the  next  session  of  the  legislature  to  repeal  the  power 
professed  to  be  granted  to  the  company  to  establish  agencies  or  to  do  business  else- 
where than  in  the  province. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Saskatchewan,  and  that  he  be  requested  to 
inform  Your  Excellency's  Government  immediately  whether  bis  Gov  mment  will 
undertake  for  the  amendment  herein  suggested. 

Humbly  submitted, 
';  CHAS.  MURPHY, 

/'  Acting  Minister  of  Justice. 


ftii 


(Telegraph) 


Reqina,   Sask.,  July  9,   1909. 


The  Under-Secretary  of  State  for  Canada, 
Ottawa. 

My  Government  undertakes  to  promote  legislation  to  amend  chapter  fifty  of 
statutes  of  nineteen  hundred  and  eight  being  act  to  incorporate  the  Hudson  Bay 
Insurance  Company  in  the  manner  indicated  your  letter  twenty-fifth  ultimo  and 
order  in  council  referred  to  therein. 

A.  E.  FORGET, 

Lieut.-Governor. 

(In  consequence  of  above  telegraphic  despatch  the  Act  was  left  to  its  operation. 
Order  in  Council  of  20  July,  1'909.) 


Institute  ok  CiiARTEnEi)  Accountants, 

MooRGATE   Place,   London,   E.G., 

30th   Septemher,'  1908. 
SiH, — I  have  the  honour  to  acknowledge,  with  thanks,  the  receipt  of  your  letter  of 
the  25th   instiint   enclosing  for  consideration   a  copy  of  an   Act   incorporating  the 
Institute  of  Chartered  Accountants  of  Saskatchewan. 

The  matter  has  Ibeeu  under  the  consideration  of  the  Parliamentary  and  Law 
Committee,  who  can  only  again  express  their  regret  at  the  passing  of  another  Act 
of  tlii^  description. 

Remembering  the  opinions  the  Earl  of  Crewe  and  his  predecessor  in  Office  have 
already  exipressed  on  this  subject,  the  Committee  venture  to  hope  that  His  Lordship 
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will  spe  his  way  to  communicate  with  the  Governor  of  the  Colony  in  question  in  ordor 
that  the  name  of  incorporation  may  he  chanjired.  as  was  in  effect  done  in  Newfoundland 
in  1906. 

No  Charter  having  been  granted,  it  seems  quite  improper  that  the  expression- 
"CliartertMl"  should  have  been  adopted,  and  I  would  again  point  out  that  with  the 
continued  multiplication  of  Institutes  bearing  this  name  there  is  a  great  risk  that  the 
day  may  come  when  their  memhera  may  commence  to  practice  in  this  country  under  the 
name  of  "Chartered  Accountant",  a  state  of  things  which  must  inevitably  lead  to 
confusion  on  the  part  of  the  'English  public  and  be  against  their  interest. 

1  am  returning  per  parcel  iwst  the  volume  of  Statutes,  which  you  kindly  forwarded 
to    me.  '  '' 

I  am,  etc.,  , 

^  GEORGE  COLVILLE, 

Secretary. 
The  Under  Secretary  of  State,  - 

Colonial  Office. 


■j  From  Lord  Crewe  to  Lord  Orey 

•  '  •  Downing    Street,  6th   October,  1908. 

My  Loim,— With  reference  to  my  despatch  No.  392  of  the  3rd  of  July,  I  have  the 
honour  to  transmit  to  your  Excellency,  to  be  laid  before  your  Ministers,  the  accompany- 
ing copy  of  a  letter  from  the  Institute  of  Chartered  Accountants,  on  the  subject 
of  an  Act,  8  Edward  VII,  chapter  55,  of  the  Legislature  of  the  Province  of  Sask- 
atchewan, incorporating  the  Institute  of   Chartered  Accountants  of   Saskatchewan. 

2.  Your  Ministers  will  observe  that,  under  section  13  of  the  Act,  it  is  provided  that 
it  shall  not  be  competent  for  any  person  who  is  not  a  raemiber  of  the  said  Institute  to 
pretend  to  hold,  take  or  use  any  name,  title,  addition  or  description  implying  that  he 
holds  a  diploma  or  certificate  from  the  said  Institute,  and  that  the  Institute,  by 
section  5,  is  entitled  to  grant  diplomas  to  the  members  of  the  Institute,  enabling  them 
to  use  the  distinguishing  letters  "C.A.".  It  would  therefore  appear  that  a  member  of 
the  Institute  of  Chartered  Accountants  in  England  may  be  penalized  under  these 
sections  for  the  use  of  the  letters  "C.A."  in  Saskatchewan. 

3.  Your  Ministers  are  familiar,  from  the  correspondence,  to  which  reference  has 
been  made  above,  with  the  views  held  by  His  Majesty's  Government  as  to  the  pro- 
priety of  the  creation  of  Institutes  of  Chartered  Accountants  by  Provincial  Acts, 
and  I  should  be  grateful  if  you  .would  be  so  good  as  to  request  the  earnest  attention 
of  your  Ministers  to  this  matter,  with  a  view  to  securing  the  alteration  of  the  Sask- 
atchewan Act.  ■'  '    '■       ' 

I  am,  etc.,  ' 

CREWE. 


Order  in  Council,  16  November,  1908,  P.C.  21,S0M. 

The  Committee  of  the  Privy  Council  have  had  under  consideration  a  despatch, 
dated  6th  October,  1908,  from  the  Right  Honourable  the  Principal  Secretary  of  State 
from  the  colonies,  transmitting  copy  of  a  letter  from  the  Institute  of  Chartered 
Accountants,  on  the  subject  of  an  Act,  8  Edward  VII,  Chapter  55,  of  the  Legislature 
of  the  Province  of  Saskatchewan,  incorporating  the  Institute  of  Chartered  Accountants 
of  Saskatchewan. 

The  Secretary  of  State,  to  whom  the  despatch  and  enclosure  were  referred,  sub- 
mits copy  of  A  self-explanatory  reply  in  the  premises  from  His  Honour  the  Lieutenant 
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(lovcnior  of  Snskiitclicwan.  after  I'onsidcnUion  liy  lii-<  Miiiintors  of  tlio  full  trnnur 
of  the  documents  iibovo  iiidieatotl  ilnd  of  certain  collatornl  correspondenco  rcferrinij; 
in  tiiis  repjard  to  the  Provinces  of  Ontario  and  Quebec,  resii)ectively,  and  to  tiic  Colony 
of  Newfoundiiind. 

The  Committee,  on  the  recommendation  of  the  Secretary  of  State,  advise, — 
at  tlie  despatch  of  tlie  Lieutenant  Governor  would  ajxpear  to  meet  all  the  exigencies 
of  tile  ease  stated  by  the  InstitutJ?  of  Chartered  Accountants  of  Eiiffland  and  Wales, — 
that  Vour  Excellency  may  lie  iileased  to  transmit  ii  copy  of  this  jMinute  and  of  tlie 
despatch  from  the  .Lieutenant  Governor  of  Saskatchewan,  a/bove  mentioned,  to  the 
Right  Honourable  the  Principal  Secretary  of  State  for  the  Colonics  for  the  information 
of  the  said  Institute. 

All  which  is  re.'^pectfully  8uil)mitted  for  approval. 

■  RODOIJ'HR    BOUDREAU, 

•    ''V**  Clerk   of   the   Priri/   Council. 


Government  House,  Recixa,  4  Novemlber,  1908. 

Sir, — With  reference  to  your  despatch  of  the  2(]th  ultimo,  W.S.  1555  respec*' 
the  comments  made  by  tho  Ri/^ht  Honouraible  the  Secretary  of  State  for  the  Colonies 
upon  the  Act  of  the  legislature  of  Saskatchewan,  8  Edward  VII,  Chapter  55,  incor- 
porating the  Institute  of  Chartered  Accountants  of  tliis  Province,  1  have  tiie  honour  to 
advise  you  for  the  information  of  His  Excellency  that  the  interpretation  placed  upon 
those  parts  of  section  5  and  13  of  the  said  Act  quoted  by  Lord  Crewe  is  not  that  piven 
to  those  sections  by  my  Ministers.  It  is  held  here  that  the  letters  "C.A."  simply  indicate 
the  possession,  on  the  part  of  the  person  using  them  after  his  name,  of  certain  attain- 
ments  qualifying  him  to  undertake  work  of  a  particular  description.  These  qOalifi- 
cations  it  is  well  undterstoo^J,  are  possessed  by  the  members  of  a  number  of  Institutions 
throughout  the  Empire  similar  to  that  under  consideration,  and  it  is  thought  that  tiiie 
prohibition  of  the  use  of  the  distinguishing  letters  by  the  Legislature  of  Saskatchewan 
could  only  apply  where  it  was  sought  to  create  the  impression  that  membership  in  the 
Saskatchewan  Institute  was  thereby  signified. 

My  Ministers  state,  however,  that  if  any  difficu'lty  should  arise  as  a  result  of  the 
enactment  under  consideration  that  they  will  be  prepared  to  propose  such  amendment* 
to  the  Legislative  Assembly  as  shall  remove  all  reasonable  ground  of  complaint. 

I  ihave  the  honour  to  be.  Sir, 

Your  obedient  servant. 


The  Honourable 

The  Secretary  of  State, 
Ottawa,  Canada. 


A.  E.  FORGET, 

Lieut  enant-Oovernor, 


,^n<i  .tftfe 


.K«4u         8-8  EDWARD  VII,  1908-9         j,^f 

(Approved  12  May,  1909) 

Department  of  Justice,  Ottawa,  29th  April,  1909. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature 
of  the  Province  of  Saskatchewan,  passed  in  the  8th  and  9th  years  of  His  Majesty's 
reign,  1908-9..  received  by  the  Secretary  of  State  for  Canada  on  the  6th  March  last^ 
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nnd  ho  i?  of  tlie  opinion   that   tlipso  stntiitos  niiiy  l.c  left  to  s'  cli   npcriitidii   lis  tlip.v 
nfiiiy  have. 

The  un(leraij?ned  observes  that  Chapter  IS,  intituled  '"An  net  to  ineorporate  tiie 
Saskateliewnn  North-Wostern  liailwav  ("ompany"  ])rovides,  nincug  other  thiiifr.~, 
that  tlie  Company  may  lay  out,  eonstruet  and  operate  lines  of  raih    'V 

(a)  From  a  point  on  or  near  tiie  authorize<l  line  of  the  Canadian  Northern 
Kaihvay  between  Princo  Albert  and  Battleford,  tlienci'  n<lrthel•l,^  to  a  iNjint 
on  or  near  Crooked  Lake; 

(b)  From  a  point  on  the  Qu'Appelle,  Long  Lake  aiul  Saskatehewan  Kailioad 
and  Steamboat  Company's  Line  between  Aylesbury  and  Daviilson,  tlienci'  in  a 
generally  northerly  and  westerly  direction  to  the  pn)viiicial  bon'.dr.ry ; 

(c)  l^rom  a  point  on  the  Cana<lian  Northern  Ilnihay  bet\%een  Kaiser  and 
the  eastern  boundary  of  the  provinee,  theuee  in  a  frt'"<'''all.\  we.-^t^rly  dircctidii 
to  the  Avostern  boundary  of  the  i)rovinee  south  of  the  Saskatchewan  river; 

((J)  From  a  point  in  or  near  M(M)se  Jaw,  thence  in  a  generally  .southerly 
and  easterly  direction  to  the  International  Ixiundary; 

(e)  From  a  point  between  ranges  one  and  twelve  west  second  meridian  on 
or  near  the  authorized  line  of  the  Canadian  Northern  Jlailway,  thence  in  a  gcncr- 
,■      ally  southerly  direction  to  or  near  the  Souris  coal  fields  and  the   International 
(       boundary. 

(/)  A  line  from  Craven  on  the  Craven  Branch  of  the  Qu'Ai)pelle,  Long  T-ake 
and  Saskatchewan  Railway,   thence  in  a  generally   northerly  direction   west  of 

TvBSt  Mountain  lake  to  a  point  on  the  Prince  Albert  branch  of  the   Canadian 

Northern  Railway  betwrn  Adam's  Ferry  and  Brauccpeth; 
thus  connecting  the  province  with  the  Province  of  Alberta  and  with  the  T'uited  States 
of  America.     These  powers  appear  to  the  undersigned  beyond  the  authority  of  the 
provincial  legislature  to  grant  by  reason   of  the  exception  stated  in  clause   (a)   of 
paragraph  10  of  section  92  of  the  B.N.A.  Act,  1867. 

The  undersigned  does  not,  however  on  that  ground  recommend  that  the  Act  be 
disallowed.  Any  question  which  may  arise  in  the  execution  of  the  powers  so  pur- 
porting to  be  granted  may  conveniently  be  left  to  the  determination  of  the  courts. 

The  undersigned  recommends-  that  a  copy  of  this  report,  if  a  proved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his 
Government. 

Humbly   submitted, 

V    "    •         A.   B.  AYLESWORTH, 
.''*'■  ,  Minister  of  Justice 


•  tV"  .f'*t  '  i-  '-J    i^'  'tf^: 
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(Approved  12  December,  1910)       •.  ■.  n. :  i       i  ■     , 

Department  of  Justice^  Ottawa,  2nd  Deeember,  1910. 
To  His  Exccllencu  the  Governor  General  in  Council:  .  .  ^  ', 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Province  of  Sask- 
atchewan, passed  in  the  Ninth  year  of  His  Majesty's  reign  (1909),  and  received  by  the 
Secretary  of  State  for  Canada  on  lltli  January,  1910,  and  he  is  of  opinion  that  these 
statutes  may  be  left  to  such  operation  as  they  may  have,  excepting  chapter  43,  intituled 
"An  Act  to  incorporate  The  Gardner  Boggs  Investment  and  Trust  Company".       ;v., , 
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Section  19  of  this  Act  provides  that  the  Board'  of  Directors  may  appoint  agencies 
or  local  boards  of  directors  in  any  city  or  town  in  Great  Britain  or  the  Dominion  of 
Canada. 

Section  20  provides  that  the  Company  may  appoint  or  elect  an  advisory  board  in 
any  of  the  provinces  of  Canada  wherein  the  company  is  licensed  to  *"ca9act  business, 
whoso  duties  shall  be  defined  by  the  by-laws  of  the  company. 

Chapter  44,  intituletl  "An  Act  to  incorporate  Saskatchewan  Securities  and 
Trusts  Corporation". 

Section  19  provides  that  the  Board  of  Directors  may  appoint  agencies  or  local 
boards  of  directors  in  any  city  or  town  in  Great  Britain  or  the  Dominion  of  Canada, 
their  mode  of  appointment  and  ipowers  to  be  fixed  by  the  by-laws  of  the  corporation. 

Section  27  provides  that  the  corporation  may  in  general  meeting  of  its  shareholders 
pass  a  iby-law  authorizing  its  directors  to  extend  the  business  of  the  corporation 
outsidto  of  Saskatchewan,  and  that  the  directors  may  give  effect  to  such  by-law. 

Chapter  4!),  intituled  "An  Act  to  incorporate  The  Saskatchewan  Loan  Company". 

Section  21  reads  as  follows: — 

"The  company  may  in  general  meeting  of  its  shareholders  duly  called  for 

the  puriwse  pass  a  by-law  authorizing  its  directors  to  extend  the  business  of 

'  •'•        the  company  outside  of  Saskatchewan  and  the  directors  may  give  effect  to  such 

by-law  without  being  liable  or  responsible  as  for  any  breach  of  trust  in  so 

doing. 

"(2).  If  as  provided  in  the  next  preceding  suibseotion  the  company  carries 
on  business  outsidie  of  Saskatchewan  the  company  may  in  general  meeting  of 
the  shareholders  duly  called  for  the  purpose  pass  a  by-law  authorizing  the 
directors  to  invest  the  mo  ley  of  the  company  in  the  erection  or  purchase  of 
buildings  required  for  the  occupation  of  the  company  in  any  place  where  the 
company  is  so  carrying  on  business." 

These  three  corporations  were  vested  by  the  said  respective  statutes  with  powers 
indicated  generally  by  their  titles. 

The  sections  to  which  the  undtersigned  has  referred  are  intendfed  to  authorize  the 
companies  to  carry  on  their  business  beyond  the  limits  of  the  province.  This  is,  in 
the  opinion  of  the  undersigned  ultra  vires  of  the  legislature,  as  being  in  excess  of  the 
constitutional  power  to  incorporate  com.panies  with  provincial  objects  in  the  execution 
of  "which  the  legislation  is  enacted. 

It  has  been  the  uniform  practice  of  the  undersigned  and,  so  far  as  the  undersiigned 
is  aware,  of  his  predecessors  in  office,  to  advise  the  exercise  of  the  power  of  disallowance 
in  soich  cases  unless  the  provisions  purporting  to  confer  extra-provincial  powers  are 
repealed,  or  unless  satisfactory  assurances  be  given  that  they  will  be  repealed  at  the  next 
ensuing  session  of  the  legislature.  The  reasons  for  such  advice  have  been  frequently 
stated,  and  it  seems  to  be  imnecssary  to  reiterate  them. 

In  the  recent  case  of  the  Canadian  Pacific  Railway  Company  vs.^  The  Ottawa 
Fire  Insurance  Company,  a  question  came  before  the  Supreme  Court  of  Canada  with 
regard  to  the  powers  of  companies  locally  incorporated  to  carry  on  business  outside  of 
the  limits  of  the  incorporating  provinces,  and  the  opinion  of  the  majority  of  the  judlges 
who  expressed  their  views  was,  as  understood  by  the  undersigned,  unfavouralble  to  the 
existence  of  such  powers  as  are  attempted  to  be  conferred  by  the  sections  now  mi 
question. 

The  undersigned  considers  therefore  that  these  Acts  should  be  disallowed  unless 
the  local  Government  undertake  within  the  time  limited  for  disallowance  to  repeal 
Section  19  of  the  said  Chapter  43,  Sections  19  and  27  of  the  said  Chap^.er  44  and 
Section  21  of  the  spid  Chapter  45. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor,  and,  since  the  time  limited  for  disallowance  will  expire  on 
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11th  January  next,  that  the  Lieutenant  Governor  be  requested  to  inform  Your 
Excellency's  Government  immediately  as  to  whether  the  required  amendments  will  be 
made  within  the  time  limited  or  at  the  earliest  ensuing  session  of  the  legislature. 

Humbly  submitted, 
A.  B.  AYLESWORTH, 
'  '  Minister   of  Justice. 


.     .    ..,       '-   ,j     .,.         (^Approved  9  January,  1911) 

'      '  Departmknt    of   Justice,    Ottawa,    9th    January,    1911. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  a  further  reiwrt  uix)n  the  following 
statutes  enacted  by  the  Legislature  of  Saskatchewan  in  1909;  received  by  the  Sec- 
retary of  State  for  Canada  on  the  11th  January,  1910,  viz : — 

Chapter  43,  intituled  "An  Act  to  incorporate  The  Gardner  Boggs  Investment 
and  Trust  Company"; 

Chapter  44,  intituled  "An  Act  to  incorporate  Saskatchewan  Securities  and  Trust 
Corporation";  and 

Chapter  45,  intituled  "An  Act  to  incorporate  The  Saskatchewan  'Loan  Company". 

These  three  statutes  were  the  subject  of  a  report  by  the  Minister  of  Justice,  dated 
2nd  December  last.  The  Minister  objected  to  certain  provisions  of  each  of  the  said 
statutes  as  extending  the  powers  of  the  companies  beyond  the  limits  of  the  Province, 
and  the  Minister  considered  that  these  Acts  should  be  disallowed  unless  the  local 
Government  would  undertake  within  the  time  limited  for  disallowance  to  repeal 
the  said  provisions.  The  said  report  was  duly  approved  by  Your  Excellency  in  Council 
and  communicated  to  the  Lieutenant  Governor  of  Saskatchewan  on  14th  December 
last.  No  reply  having  been  received  from  the  Lieutenant  Governor  the  Under- 
Secretary  of  State  telegraphed  him  on  4th  January  requesting  an  immediate  answer, 
and  the  Lieutenant  Governor  replied  by  telegram  of  the  same  day,  reading  as  follows : — 

"Government  willing  to  repeal  subsection  two  of  section  twenty-one  of 
Chapter  Forty-five,  but  as  to  remaining  sections  Government  <loes  not  see  its 
way  clear  to  promise  repeal  in  view  of  fact  that  questions  involved  are 
purely  legal  and  have  all  been  referred  to  court  by  Dominion  Government,  and 
judgment  should  be  rendered  soon  by  Privy  Council.  The  Government  submits 
that  disallowance  power  should  not  be  exci-eised,  the  Province  undertaking  to 
repeal  objectionable  sections  if  decision  of  court  to  be  rendered  is  adverse  to 
the  Province". 

The  undersigned  upon  consideration  of  this  telegram  observes  that  Subsection 
2  of  Section  511  of  Chapter  45  pi  oxides  merely  that  if  the  Company  carry  on  business 
outside  of  Saskatchewan  die  Coivipuny  may  pass  a  bylaw  authorizing  the  directors  to 
invest  the  money  of  tho  Coi'ipnny  in  the  erection  and  purchase  of  buildings  required 
for  the  occupation  of  the  Company  in  any  place  where  the  Company  is  so  carrying  on 
business.  This  is  a  niero  provisiot~  of  dei.".ll  for  the  working  out  of  the  general  autlior- 
ity  which  the  Act  profef ses  to  confev  upon  the  directors  to  "extend  the  business  of  the 
Company  outside  of  Saskatchewan".  The  repeal  proposed  by  the  Lieutei.ant  Governor 
therefore  does  not  gc  far  enougli,  and  it  leaves  Ktanding  all  the  main  jirovisicms 
authorizinjj  thiri  c.mpanies  n  execute  their  powers  cxtra-provincinlly. 

/"'  .  !  it  may  be  that  upoi.  the  reference  now  pending  before  the  S\ipreme  Court  of 
Canada  the  Suprenit  Court  oi-  the  Judicial  Comniitte  upon  appeal,  may  express 
their  views  as  to  the  authority  of  u  provincial  legislature  to  confer  such  ]u)wcrs,  it 
is  not,  the  undersigned  apprehends,  by  any  means  certain  that  they  will  do  so.  The 
n— 51 
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majority  of  the  provinces  are  opposing  the  hearing  of  thn  referpncp,  and  tho.«p  prnvinotis 
<lpn,v  the  jurisdiction  of  the  Supreme  Court  to  dotermine  the  (luestious  snhmitted.  Tlie 
Supreme  Court  has  pronounced  in  favour  of  its  jurisdiction,  Init  tlie  objecting  pro- 
vinces are  (mdca  von  ring  to  carry  the  i)reliminary  question  to  tlie  Judicial  Committee 
upon  appeal. 

^Moreover  although  Your  Excellency's  Government  in  making  this  reference  have 
adopted  a  measure  fur  the  judicial  determination  of  the  questions  submitted,  yet 
it  is  possible,  especially  in  view  of  the  opposition  of  the  provinces,  that  the  reference 
will  tail  to  elicit  an  exi)ression  of  judicial  opinion  on  the  questions'  sult'mitted,  or  some 
of  them.  Consequently  the  undersigned  does  not  regard  favouraWy  the  suggestion  of 
the  Lieutenant  Governor  to  allow  these  statutes  to  stand  pending  the  determinat'  i 
of  the  reference. 

Upon  the  point  of  the  objection  to  the  capacity  of  the  legislature  to  pass  these 
enactments,  thefe  is,  however,  at  present  the  authority  of  judges  of  the  Supreme  Court 
in  the  case  of  the  Canadian  Pacific  Rail'way  Company  vs.  Ottava  Fire  Insurance 
Comp.  ly.  '.',<),  S.C.R.  405,  ri'ferred  to  by  the  Minister  in  his  said  report  of  2nd  December 
last,  and  there  are  also  the  judfjments  of  the  Judicial  Committee  of  the  Privy  Council  in 
Dobie  vs.  Temporalities  Board,  7  A.C.  1.3(5,  an  J  the  Colonial  Building  and  Investment 
Association  vs.  The  Attorney  General  of  Qudbec,  9  A.C.  157.  In  the  latter  case  Sir 
Montague  Smith  delivering  the  judgment  of  the  Committee  said: — "The  Company  was 
incorporated  witli  p<jwer  to  carry  on  its  busincsss  consisting  of  various  kinds  through- 
out the  Dominion.  The  Parliament  of  ('anada  could  alone  constitute  a  corporation  with 
these  powers". 

It  has  been  the  practice  of  the  Ministers  of  Justice  ever  since  the  Union  to 
recommend  the  repeal  of  provincial  clau.ses  conferring  powers  upon  trading  corporations 
to  carry  on  business  outside  of  the  incorporating  provinces,  or  to  recommend  the 
disallowance  of  statutes  containing  these  clauses.  Usually  the  provinces  have 
aequiescetl,  and  there  are  many  instances  of  similar  •)rovision8  which  were  repealed  by 
the  local  legislatures  upcni  the  Intimatiim  by  the  Government  of  Canada  that  it  would 
otherwise  be  deemed  necessary  to  disallow. 

The  v)o\ver  of  disallowance  is  conferred  upon  xhe  Government  of  Canada  to  be 
administered  constitutiomdly.  and  while  great  care  should  be  taken  to  see  that  the 
execution  of  this  ipovver  does  not  unduly  interfere  with  the  operation  of  provincial 
laws,  comiK'tent  to  the  legislatures  and  consistent  with  the  general  interest,  it  is 
equally  the  duty  of  Your  Excellenw's  Government  when  persuaded  by  authority  or 
upon  due  consideration  that  a  provincial  enactment  is  ultra  vires  of  the  legislature  to 
see  that  the  public  interest  does  not  sutTer  by  an  attempt  to  sanction  locally  laws  which 
can  derive  their  authority  only  from  the  Parliament. 

Minist(»rs  may  of  course  err  in  the  interpretation  of  constitutional  powers,  but 
they  should  not  on  that  ground  decline  to  give  effect  to  what  they  deem  to  be  a  just 
{•onclusion.  In  the  iiresent  case  the  undt'rsigncd  finds  himself  in  agreement  with  the 
Ministers  of  Justice  from  the  time  of  Confederation,  and  also  supported  by  the  high 
judicial  authorities  to  which  he  has  referred. 

If  the  powers  which  these  Acts  profess  to  confer  as  to  extra-provincial  business  be 
ullra  vires,  it  rcciuircs  no  argument  to  prove  the  inexpediency  of  executing  them.  Great 
confusion  and  hardship  may  result  from  a.  siatutory  corporation  carrying  on  a  trust 
or  investment  business  in  excess  of  its  corporate  powers. 

The  inulorsigned  regrets  that  the  local  Government  is  not  prepared  to  undertake  . 
for  the  amendmeut  of  these  Acts  as  suggested  by  the  Minister  of  Justice,  because  he 
realizes  that   there  may  also  ibe  some  i)rcjudice  resulting  from  disallowance,  but  in 
the  vivjw  of  the  undersigned  no  other  course  seems  consistent  with  the  pr>,per  adminis- 
stration  of  the  power. 

The  undersigned  assumes,  however,  that  the  event  has  been  carefully  considered  by 
the  provincial  authorities  who  are  aware  of  the  circumstances,  since  the  Minister 
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«taU'il  ill  term-  in  lii.-  ^'ud  report  that  tlieso  Acts  should  be  disallowed  unless  the 
local  Uovernuu.ut  undertook  within  the  time  limited  for  disallowance  to  repeal 
the  sections   in   ques^tion. 

The  undersiiined  therefore  re.-..uunends  that  the  said  statutes.  Chapters  4-1,  44  and 
4.-,  he  disallowed,  and  that  a  co.py  of  this  report,  if  approved,  he  transmitted  to  the 
I,ieutenant  Governor  of   Saskatchewan,  for  the  information  of  his  Government. 

Huinl)ly  submitted, 

'  .-   WILFRID    LAURIER, 

for    ^^inistcr    of   Justice. 

(Chapters  4;i,  44  and  4.-.  were  accordingly  disallowed  on  the  ninth  day  of  January, 

1911.)  '    '        "■'  -^"-v'''^:'  ''-'■  ■■■''■  '■    '■'       '-\_        ,,       /,  ,      .  \   ,  _  ,t 
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(Approved  20  Fehruarii.  1912.)  ,.-.  u .  ;,  :  ;,  ,,,   - 

.'•  '-■;■       '  Department  ok  JrsTiCE,  Ottawa,  12th  February,  1912. 

To  His  Rotjal  ni'jiiness  the  aovcrnor  General  in  Council:     ,,..*,.;=    =i. 

The  undersitrned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
.Saskatchewan,  passed  in  the  first  year  of  His  Majesty's  reign  (1911),  ar.d  received  by 
the  Secrrtary  of  iState  for  Canada  on  2.5th  April  last,  and  he  is  of  opinion  that  these 
statutes  may  -be  left  to  such  operation  as  they  may  have,  subject  to  tho  followiiiff 

comments: —  .  .  j  rr       . 

Chapter  4G,  intituled  "An  Act  to  ineorporato  Saskatchewan  Securities  and  1  rusts 

Corjtoration".  .  , 

By  section  11  the  company  is  given  power  to  receive  money  on  deposit  upon  such 
terms  as  to  interest,  security,  time  of  payment,  or  otherwise,  as  may  be  agreed  uiwn. 

Ctiapter  47,  intituled  "An  Act  to  incorporate  The  Saskatchewan  Loan  Company  . 
^.     By  section  11  similar  powers  are  conferred  upon  this  company. 

It  is  questionable  whether  the  granting  of  authority  to  receive  money  on  deposit 
at  interest  is  not  a  banking  power,  and,  therefore,  excluded  from  local  jurisdiction. 

cniapter  50,  intituled  "An  Act  respecting  the  Dominion  Trust  Company,  Limited  . 

Thi.-i  statute  recites  that  the  company  has  been  registered  under  the  Foreign 
(.'ompm^ips  Act,  and  it  proceeds  to  confer  corporate  fpowers  upon  the  company  to  be 
i-xer*  i^ed  wiLi.in  the  Frovincc  of  Saskatchewan.  The  legislative  authority  by  which 
i,hi?  ■•orj.n..„.y  was  constituted  does  not  appear,  prt^umably,  however,  it  is  incorporated 
c  'h'  i  ?  '^••'  parliament  or  by  one  of  the  local  legislatures.  In  either  case  the  company 
is  V"  '.;■  f  u)  legislative  authority  exclusive  of  that  of  the  Province  of  Saskatchewan, 
and  tue  -fore  llie  iurisdietion  of  the  last  named  legislature  to  confer  these  powers  and 
so  aifect  ':\.,  constitution  of  the  company  is  at  least  very  doutful.  Moreover,  one  of 
the  powf  fs  is  to  receive  money  oi'  deposit  and  to  allow  intere.st  on  same,  and  this,  as  lias 
been  -.nd,  seems  to  affect  the  subject  of  banking. 

J'he  undersigneil  considers,  however,  that  the  objections  stated  wi-th  respect  to  these 
iliree  statutes  may  be  conveniently  determined  by  the  courts  should  occasion  arise. 

The  undersigned  recommends  that  a  copy  of  this  report  if  approved,  be  tran-smitted 
to  tho  Lieut.Miant  Governor  of  Saskati  liewan,  for  the  information  of  his  Government. 

Huiiibly  submitted, 

UliAS.  J.  DOllERTY, 

Minister    of    Justice. 

„:;?!>i  — 514 
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(Approved  1  November,  1913)  '' 

Department  of  Justice^  Ottawa,  14th  October,  1913.      ^ 
To  Ilis  Excellency  the  Administrator  of  the  Oovemment  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Saskatchewan,  1912-13;  received  by  the  Secretary  of  State  for  Canada  on  11th 
February,  and  he  is  of  opinion  that  these  statutes  may  be  left  to  such  operation  as 
they  may  have,  subject  to  the  following  observations: — 

Chapter  2,  intituled  "An  Act  to  provide  for  the  Initiation  or  Approval  of 
Legislation  by  the  Electors". 

While  it  may  be  competent  to  the  legislature  in  the  execution  of  its  power  to 
amend  the  constitution  of  the  province  to  alter  the  constitution  of  the  legislature, 
it  is  not  in  the  opinion  of  the  undersigned,  douhtful  that  there  must  be  a  legislature 
for  the  province!  capable. of  exercising  the  legislative  powf  ^  ocnf erred  by  the  Sas- 
katchewan Act,  and  that  the  exercise  of  the  legislative  pr  ,ers  so  conferred  cannot  bo 
limited  or  controlled  fcy  Act  of  the  prenent  or  of  any  succeeding  legislature. 

The  present  statute  is  apparently  :  v/snded  to  operate  partly  as  an  interpretation  Act 
and  partly  as   imposing  duties  or   d  =  s  upon   the   legislature.     In   the  latter 

nsiiect  the  undersigned  apprehends  that  Act  has  no  adequate  sanction,  but  any 

questions  which  may  arise  with  regard  it.,   .t  may  perhaps  be  properly  left  to  tho 
judgment  of  the  courts.* 

Chapter  54,  intituled  "An  Act  to  incorporate  Assiniboia  Trust  Company". 

Chapter  57,  intituled  "An  Act  to  incorporate  The  British  Western  Trust  Cor- 
Ijoration". 

Chapter  58,  intituled  "An  Act  respecting  the  Dominion  Trust  Company". 

Chapter  61,  intituled  "An  Act  to  incorporate  The  Trust  and  Loan  Company 
of  Western  Canada". 

Chapter  62,  intituled  "An  Act  to  inco.porate  Western  Prudential  Investment 
and  Trust  Company". 

Chapter  64,  intituled  "An  Act  to  incorporate  Empire  Mortgage  Trust  Company". 

Some  of  the  powers  conferred  upon  these  companies  appear  to  relate  to  the  sub- 
ject of  banking.  Moreover  Chapter  58  is  further  objectionable  as  evidencing  an 
attempt  by  the  legislature  to  enlarge  or  affect  powers  conferred  by  the  Parliament  of 
Canada  upon  a  company  which  is  incorporated  by  the  Parliament  in  the  execution 
of  its  exclusive  authority. 

The  undersigned  does  not,  however,  consider  it  necessary  to  make  any  special 
recommendation  with  regard  to  these  Acts,  except  in  the  case  of  Chapter  62,  as  to 
which  it  may  be  observed  that  the  company  is  authorized  to  borrow,  loan  and  receive 
money  on  deposit  on  such  terms  as  to  interest,  security,  time  of  payment  or  otherwise  as 
may  be  agreed  on ;  to  borrow  or  raise  or  secure  the  payment  of  money  in  such  manner  as 
the  company  shall  think  fit;  to  invest  and  deal  with  moneys  of  the  company  not 
immediately  required  in  such  manner  as  may  from  time  to  time  be  determined ;  and  to 
draw,  accept,  indorse,  discount,  buy,  sell  and  deal  in  bills  of  exchange,  promissory 
notes,  bonds,  debentures,  coupons  and  other  negotiable   instruments  and  securities. 

The  undersigned  apprehends  tlhat  tliesc  powers  in  combination  may  be  classified  as 
banking  powers  rather  than  relating  to  any  subject  within  provincial  legislative 
control.  There  seema  indeed  to  be  nothing  lacking  in  the  description  which  would 
be  necessary  to  authorize  the  company  to  carry  on  tiie  business  of  a  bank  of  deposit, 
discount  and  exchange. 

The  undersigned  recommends  that  the  attention  of  tho  Lieutenant  Governor  be 
specially  directed  to  this  Act,  and  that  enquiry  be  made  as  to  whether  the  powers 
granted  are  not  considered  to  be  broader  (ban  can  be  justified  from  a  local  source,  and 
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he  recommends  further  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the 
Lieutenant  Governor  for  the  information  if  his  Government. 

Humbly   submitted, 
V.  ^-        •        CHAS.   J.   DOHERTY, 

Minister   of   Justice. 

*(NoTE:-Legislation  similar  to  Chap.  2  supra,  viz,  Chap.  59  of  1906  Manitoba  was 
held  ultra  vires  by  the  Privy  Council,  see  48  D.  L.  R.  18.)  •    ,.^  _  , 


4  GEORGE  V,  1913-14 

-       (Approved   31    May.   1915.)  -  ' 

"'■■'''      '-'^  'S'^  '    •>      Ottawa,   28th   April,   1915. 

To  His  Eoyal  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Saskatchewan,  passed  in  the  year  1914,  and  received  by  the  Secretary  of  State  for 
Canada  on  30th  October  last,  and  he  is  of  opinion  that  th!se  statutes  may  be  lett 
to  such  operation  as  they  may  have,  suhject  to  the  following  remarks  •.- 

Chapter  18,  intituled  "An  Act  to  regulate  the  sale  of  Shares,  Bonds  or  other 
Securities  of  Unregistered  Foreign  Securities"  affects  the  rights  of  a  company  incor- 
porated "by  or  undor  the  authority  of  the  Parliament  of  Canada  to  dispose  of  its 
capital  stock  ^vithin  the  province.  The  right  to  sell  shares,  bondk  or  other  securities 
of  such  a  company  is  thereby  made  conditional  upon  the  obtaimng  of  a  certihcate 
from  the  Local  Government  Board,  and  the  Board  is  empowered  to  withhold  a  certificate 
for  various  reasons.  It  appears  to  the  undersigned  that  these  proYisions  are  very 
questionable  in  their  application  to  Dominion  companies  and  perhaps  also  to  the 
other  companies  to  which  the  Act  is  intended  to  apply,  but  the  undersigned  considers 
that  any  such  question  may  he  left  for  determination  by  the  courts  if  it  should  arise. 
Chapter  20,  intituled  "An  Act  to  amend  The  Statute  Law' , 
Section  17  of  this  Act  reads  as  follows:—       it      , 

"Section  6  of  The  Foreign  Companies  Act,  being  Chapter  73  of  the  Revised 
Statutes  of  Saskatchewan,  1909,  is  amended  by  altering  the  word  'shall'  in  the 
second  line  to  'may';  and  by  adding  thereto  the  following  subsection: 

"(3)    The  registrar  may,   notwithstanding   the   compliance  of   a   foreign 

companywith  the  preceding  requirements  of  this  Act,  refer  its  application  for 

registry  to  the  Lieutenant  Governor  in  Council,  and  the  Lieutenant  Governor  in 

Council,  may  refuse  r^istration  to  such  company  at  his  discretion". 

By  the  provisions  of  the  Fcveign  Companies  Act,  Revised  Statutes  of  Saskatchewan, 

1909  Chapter  73,  the  exprep-n  n  "foreign  company"  is  defined  to  mean  any  company 

or  as'sociation  incorporated  otlierwise  than  by  or  under  the  authority  of  any  Ordinance 

or  Act  for  the  purpose  of  carrying  on  any  business  to  which  the  Tegislative  authority 

of  the  legislature  of  Saskatchewan  extends,  and  therefore  presumably   a  dominion 

company  incorporated  under  the  general  authority  of  Parliament  is  intended  to  be 

included  within  the  definition.     It  follows  of  course  that  the  amendment  enacted 

by  section  17  conferrim?  upon  the  Lieutenant  Governor  in  Council  autu^rity  to  rctuso 

registration  to  such  a  company,  and  therefore  to  exclude  it  from  carrying  on  business 

within  the  province,  is  ultra  vires.    The  invalidity  of  sucb  an  enactment  is  too  well 

established  to  admit  of  further  discussion,  and  the  undersigned  considers  that  tlio 

local  Government  should  take  steps  for  the  rapeal  of  this  enactment. 
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Thp  undorsipncd  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Licutciiiiut  (iovernor  of  the  Province  for  the  information  of  his  Government. 

Humlily  submitted, 
7    .j^^fuHT  ,i.    ,-  CHAjS.  J.  DOHERTY,         ' 

.-   »  *      -     V         '  '  .       -^  "■  -  "''it 

'■"  '      '  .  -L  '  Minister   of   Justice. 

Notk:— Similar  legislation  wi>s   lield   ultra    vires  by   tlie  Privy  Council   in   the  case 
of  Great  West  Saddlery  Co.  r-s.  the  King.  58  I).  L.  Pv.  1  (19-21) 
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'*s^ 


.^.  ,    ",.      ,  (Approved  23  June,  1916.) 

Department  of  Justice,  Ottawa,  15th  June,  1D16. 
To  His  lioyal  H.ighness  the  Oovernor  General  in  Council: 

The  undersigned  has  had  under  cons>ideration  the  Statutes  of  the  I-,egislature 
of  Saskatchewan  for  1915,  received  by  the  Secretary  of  State  for  Canada  on  the 
20th  day  of  July  last,  and  he  is  of  opinion  that  these  Statutesi  may  be  left  to  such 
operation   as   they  may  have. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

CHAS.  J.  DOHERTY, 

Minister   of   Justice. 


■df 


6  GEORGIA.  V,  1916 

(Approved  15  February,  1917.) 
Department  of  Justice,  Ottawa,  3rd  February,  1017.     ^ 
To  His  Excellency  the  Oovernor  Oeneral  in  Council: 

The  undersigned  has  bad  undler  consideration  the  statutes  of  the  Legialature  of  the 
Province  of  Saskatchewan  of  1916,  received  Iby  the  Secretary  of  State  for  Canada  on 
4th  April  last,  and  he  is  of  opinion  that  these  statutes  may  be  left  to  such  operation 
as  they  may  have,  subject  to  the  following  observations : — 

Chapter  13,  intituled  "An  Act  respecting  the  Registration  of  Births,  Marriages 
and  Deaths,"  and  cit-ed  as  "The  Vital  Statistics  Act"  insofar  as  it  relates  to  the  matter 
of  statistics,  would  seem  to  assume  a  power  in  the  legislature  which  is  committed  by  the 
6th  enumeration  of  section  91  of  the  British  North  America  Act,  1867,  exclusively  to  the 
Parliament  of  Canada.  Some  of  the  provisions  of  the  Act  may,  however,  doubtless 
have  effect  under  the  .powers  committed  to  the  provinces,  and  the  courts  may  decide 
any  questions  which  may  arise  as  to  its  validity  in  any  particular. 

Chapter  15,  intituled  "An  Act  to  regulate  the  sale  of  Shares,  Bonds  or  other 
securities  of  companies."  Tlhis  Act  may,  in  the  view  of  the  undersigned,  be  objectionable 
insofar  as  it  enables  the  local  authorities  to  restrict  the  sale  of  shares  of  the  capital 
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stock  of  eompaiiies  incorporated  by  the  Doiniiiioii,  by  means  of  the  exeriese  of  tbi- 
licpiisinp  ))ovver.  but  this  question  also  is  sus<'ei>tible  of  judicial  determination,  and  may 
properly  be  left  to  the  courts. 

The  Minister  recommends  that  a  copy  of  this  report,  if  approved,  he  transmitted 
to  the  Lieutenant  Governor  of  Saskatcbewan,  for  the  information  of  his  Government. 

Humbly  submitted, 

CHAjS.  J.  DOHERTY. 
"*  Minister   of    Justice 


;«»": 


1917-1920 


Eeports  on  Statutes  for  the  years  1917  to  1920  both  inclusive  for  Saskatchewan 
approved  by  the  Governor  in  Council  contain  no  comments;  the  Statutes  are  left  to 
such  operation  as  they  may  have.         .  ,   ,  ,,    .      •  '       ' 
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(Tfce  Province  was  established  by  Chapter  3  of  Statutes  of  1905) 
6  EDWABJ)  iril,  1906 

I  (Approved  15  May,  1907) 

DEPARTifENT  OF  JUSTICE,  OTTAWA,  19th  December,  1906. 

To  His  Excellency  the  Governor  General  in  Council: 

The  tindersigned  has  had  under  consideration  the  Statutes  of  the  Legislative  As- 
sembly of  the  Province  of  Alberta,  passed  in  the  sixth  year  of  His  Majesty's  reign 
(1906),  and  received  by  the  Secretary  of  State  for  Canada  on  20th  June  last. 

Chapter  49,  intituled  "An  Act  to  incorporate  the  Kootenay,  Alberta  and  Atha- 
baska  Railway  Company."  . 

Chapter  52,  intituled  "An  Act  to  incorporate  the  Alberta  Southern  Railway  Com- 
pany." 

Chapter  63,  intituled  "An  Act  to  incorporate  the  Alberta  Northwestern  Railway 

Company."  .  , 

These  are  statutes  incorporating  railway  companies,  and  purporting  to  authorize 
the  company  in  each  case  to  construct  a  line  of  railway  to  the  boundary  of  the  pro- 
vince, either  interprovincial  or  international.  It  has  frequently  been  pointed  out  that 
such  powers  may  be  incompetent  to  a  province  to  confer  as  professing  to  authorize  in 
effect  works  connecting  the  province  with  another  or  extending  beyond  the  limits  of  a 
province. 

The  undersigned  does  not,  however,  deem  it  necessary  to  do  more  than  call  atten- 
tion to  this  objection,  leaving  these  Acts  to  such  operation  as  they  may  have. 

Chapter  54,  intitulc<1  "An  Act  to  incorporate  the  Western  Oil  and  Coal  Con- 
solidated." 

Chapter  58,  intituled  "An  Act  to  incorporate  the  Alberta  Pacific  Elevator  Company, 

Limited." 

Chapter  59,  intituled  "An  Act  to  incorporate  the  Alberta  Canadian  Insurance 

Company." 

These  are  Acts  of  incorporation  conferring  general  powers  upon  the  companies 
incorporated,  but  without  any  express  limitation  to  provincial  objects.  The  power  of 
a  provincial  legislature  to  incorporate  companies  or  confer  powers  upon  them  is  ex- 
pressed in  the  British  North  America  Act  under  the  enumeration  "the  incorporation 
of  companies  with  provincial  objects,"  and  it  is,  in  the  opinion  of  the  undersigned, 
desirable  that  legislation  in  execution  of  this  power  should  be  expressly  limited  to  the 
objects  to  which  the  authority  of  the  legislature  extends. 

The  undersigned  recommends,  therefore,  for  the  consideration  of  the  Provincial 
Government  an  amendment  of  each  of  these  statutes  expressly  limiting  the  exercise 
of  the  lowers  conferred  to  the  Province  of  Alberta. 

Chapter  60,  intituled  "An  Act  respecting  the  Wawanesa  Mutual  Insurance  Com- 
pany." 

This  Act  recites  that  the  Wawanesa  Mutual  Insurance  Company  is  a  corporation 
duly  incorporated  by  letters  patent  of  Manitoba,  under  the  provisions  of  the  Mutual 
Fire  Insurance  Act  of  that  province,  and  that  the  company  desires  that  the  necessary 
powers  may  be  conferred  upon  it  by  the  liegislature  of  Alberta  to  enable  it  to  carry  on 
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its  business  in  Alberta  to  the  same  extent  as  under  its  chartor  it  is  authorized  to  carry 
on  such  business  in  Manitoba,  and  it  is  accordingly  enacted  that  the  company  is  to  be 
recognized  as  a  corporation  with  all  the  right.-,  powers  and  i)rivileges  extending  to 
corporations  incorporated  by  the  laws  of  Alberta,  and  authorized  to  carry  on  its  busi- 
ness in  the  Province  of  Alberta  to  the  same  extent  as  in  Manitoba,  and  as  if  the  com- 
pany had  been  incorporated  for  its  corporate  purposes  by  Act  of  the  Legislature  of 
Alberta. 

Chapter  65,  intituled  "An  Act  respecting  the  Occidental  Fire  Insurance  Company". 

This  Act  recites  that  the  Occidental  Fire  Insurance  Company,  a  corporation  duly 
incorporated  by  the  Legislature  of  Manitoba,  has  presented  ita  petition  praying  that 
the  necessary  powers  may  ibe  conferred  upon  it  by  the  I>egislature  of  Alberta  to  enable 
it  to  carry  on  its  business  in  Alberta  to  the  same  extent  as  it  is  authorized  to  carry  on 
such  (business  in  ilanitoiba,  and  it  proceeds  to  enact  that  the  company  is  recognized  as 
a  corporation  with  all  the  rights,  powers  and  privileges  extending  to  corporations  incor- 
porated by  the  laws  of  Alberta,  and  is  empowered  to  carry  on  its  business  in  Alberta 
to  the  same  extent  as  in  Manitoba,  and  as  if  the  company  had  been  incorporated  for  its 
corporate  purposes  by  the  Legislature  of  Alberta. 

The  I..egislature  of  Manitoba  cannot  incorporate  a  company  with  power  or  capacity 
to  carry  on  business  beyond  the  limits  of  its  own  province.  The  authority  of  the 
Legislature  of  Alberta  is  limited  by  the  British  North  America  Act  to  the  same  extent 
precisely  as  that  of  Manitoba.  Therefore  it  seems  to  the  undersigned  very  difficult 
to  affirm  that  the  two  legislatures  can  together  constitute  or  enlarge  the  powers  of  a 
corporation  so  that  it  may  carry  on  its  business  equally  in  the  two  provinces.  This  is 
an  authority  which,  in  the  opinion  of  the  undersigned,  is  vested  solely  in  parliament. 
The  constitution  of  a  company  incorporated  by  Manitoba  is  not  within  the  legislative 
jurisdiction  of  Alberta  to  enlarge  or  alter. 

It  is  inexpedient  that  a  corporation  should  be  allowed  to  exercise  important  powers 
which  it  either  does  not  possess,  or  which  are  of  such  doubtful  validity,  and  the  under- 
signed considers,  therefore,  that  these  Acts  should  not  be  allowed  to  remain. 

The  undersigned  does  not,  however,  at  present  recommend  disallowance,  but  that 
the  Government  of  Alberta  should  consider  the  propriety  of  having  these  two  Acts  re- 
pealed at  the  ensuing  session  of  the  legislature. 

The  undersigned  accoidingly  lecommends  that  all  the  said  Acts  other  than 
Chapters  60  and  65  be  left  to  such  operation  as  they  may  have;  that  a  copy  of  this 
report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  Alberta,  for  the  in- 
formation of  his  Gt)vernment ;  and  that  the  Lieutenant  Governor  be  requested  to  inform 
Your  Excellency  as  soon  as  possible  as  to  whether  chapters  60  and  65  will  be  repealed 
within  the  time  limited  for  disallowance. 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minister   of  Justice. 


Government  House,  Edmonton,  Alta.,  May  28th,  1907. 

Hon.  R.  W.  Scott,  '    ^ 

Secretary  of  State, 
Ottawa. 

Sir, — I  beg  to  acknowledge  receipt  of  your  communication  of  the  17th  inst.,  inclos- 
ing a  memo  of  council  re  ordinances  passed  at  the  first  session  of  the  Alberta  legislature 
(1906),  more  particularly  to  ordinances  sixty  (60)  and  sixty-five  (65).  I  have  forwarded 
the  matter  to  the  council  for  their  consideration,  but  as  the  premier  and  attorney 
general  are  absent  in  the  old  country  and  may  not  be  back  before  August  Ist,  next,  I 
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am  unable  to  say  whether  I  will  be  able  to  i'oi'ward  a  doeision  of  council  in  the  very 
near  future.    I  will  advise  you,  however,  as  8oon  as  they  have  had  an  opportunity  to 


consider  the  mutter 


..<": 


i'l 


I  have  the  honour  to  be,  sir, 
Your  obedient  servant, 

G.  H.  V.  BULYEA, 
Lieutenant    Governor. 


bn^ 
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(Approved  IS  July,  1907.) 
Department  of  Justice,  Ottawa,  l8th  June,  1907. 


To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  the  order  of  Your  Excellency  in  Council  of  15th 
May,  last,  has  the  honour  to  report  that  upon  reference  to  the  Lieutenant  Qovernor 
of  Alberta  the  Lieutenant  Governor  states  in  effect  with  regard  to 

Chapter  60,  intituled  "An  Act  respecting  the  Wawanesa  Mutual  Insurance  Com- 
pany," and 

Chapter  65,  intituled  "An  Act  respecting  the  Occidental  Fire  Insurance  Com- 
pany ;" 

that  the  matter  has  been  referred  to  his  council  for  consideration,  but  as  the  premier 
and  attorney  general  are  absent  in  the  old  country,  the  other  members  do  not  see  their 
way  clear  to  advise  any  undertaking?  with  reference  to  the  amendment  or  repeal  of 
these  chapters. 

The  undersigned  observes  that  the  objections  stated  in  his  report,  which  was 
approved  by  the  said  order  in  council,  are  such  as  may  be  raised  in  proper  proceedings 
and  determined  by  the  courts,  and,  therefore,  in  view  of  the  facts  reported  by  the 
Lieutenant  Governor,  the  undersigned  considers  that  the  public  interest  may  not  be 
prejudiced  by  leaving  these  Acts  to  such  operation  as  they  may  have. 

Questions  have  recently  been  argued  before  the  Supreme  Court  of  Canada  touch- 
ing the  powers  of  the  local  legislatures  with  regard  to  the  incorporation  of  companies, 
and  it  is  possible  that  the  determination  of  these  questions  may  set  at  rest  any  doubts 
which  may  be  entertained  as  to  the  legality  of  the  objections  stated  by  the  under- 
signed in  his  previous  report. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Alberta,  for  the  information  of  his  Government. 

Humbly  submitted, 

A.  B.  AYLESWORTH. 

Minister   of  Justice. 


t^ 


7  EDWAED  VII,  1907 

(Approved  12  October,  1907) 

Department  ok  Jcstice,  Ottawa,  10th  October,  1907. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  L^islature 
of  the  Province  of  Alberta,  passed  in  the  Session  of  1907,  and  received  by  the  Secre- 
tary of  State  for  Canada  on  27th  March,  and  he  is  of  the  opinion  that  these  statutes 
may  be  left  to  such  operation  as  they  may  have. 
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Witli  regard  to  Chapter  4,  intituled  "An  Act  to  incorporate  The  Life  IJndfr- 
writers'  Association  of  Alberta,"  the  iindersigiicd  observes  that  the  objects  of  this 
Society  are  stated  to  be,  amongst  others,  U)  insure  and  i)romote  the  proper  and  efficient 
carrying  on  of  the  business  of  life  insurance  within  the  Province  of  Alberta,  and  to 
act  with  other  similar  associations  in  other  provinces  and  countries  for  the  promotion 
of  this  object.  This  is  an  objectionable  power  so  far  as  relates  to  acting  in  other 
provinces  and  countries,  inasmuch  as  a  local  legislature  has  no  authority  to  incor- 
jjorato  a  company  to  do  busir.ess  outside  of  the  province,  Tlie  undersigned  is  some- 
wliat  at  a  loss  to  understand  what  business  a  company  would  undertake  to  carry  out 
in  pursuance  of  a  jwwer  to  act  with  other  similar  associations  in  provinces  or  ccnintries 
other  than  Alberta  for  the  ])romoti(>n  of  the  object  of  insuring  and  promoting  the 
efficient  carrying  on  of  the  business  of  life  insurance  within  Alberta.  Perhaps  this 
power  so  purporting  t<i  be  granted  is  harmless  as  not  authorizing  any  commercial 
contract  or  business  of  importance. 

The  undersigned  recommends,  however,  that  the  attention  of  the  Local  Govern- 
ment be  drawn  to  this  questionable  jwwer,  with  a  view  to  the  promoting  of  legislation 
at  the  next  session  for  its  repeal. 

By  Chapter  45,  intituled  "An  Act  to  incorporate  The  Calgary  Fire  Insurance 
Company,"  a  company  is  incorporated  with  general  powers  to  effect  contracts  of  insur- 
ance with  any  person  against  loss  or  damage  by  fire,  lightning,  accidents  and  casual- 
ties, but  there  is  no  express  limitation  of  this  business  to  the  Province  of  Alberta. 

The  Act  cannot,  however,  be  construe.!  to  confer  powers  in  excess  of  those  which 
the  legislature  may  constitutionally  grant,  and  the  undersigned  does  not,  therefore, 
recommend  disallowance.  He  would  prefer,  however,  that  all  such  local  Acts  of  incor- 
poration should  expressly  limit  the  business  of  the  companies,  as  they  are  by  the 
British  North  America  Act  constitutionally  limited,  to  provincial  objects. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Alberta,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted,  t 

A.  B.   AYLESWORTH, 

Minister  of  Justice. 
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8  EDWARD  VII,  1908 

(Approved  16  November,  1908) 
Department  op  Justice,  Ottawa,  23rd  September,  1908. 
To  His  Excellency  the  Governor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislative 
Assembly  of  the  Province  of  Alberta,  passed  in  the  year  1908,  and  received  by  the 
Secretary  of  State  for  Canada  on  13th  March  last,  and  he  is  of  opinion  tV'Rt  these 
statutes  may  be  left  to  such  operation  as  they  may  have.  •"  ■   . 

The  undersigned  observes,  however,  as  to  Chapter  39,  intituled  "An  Aci  to  incor- 
porate the  Carbon  Hill  Railway  Company,"  that  the  railway  by  this  Act  authorized 
to  be  constructed  extends  to  the  boundary  between  the  Province  of  Alberta  and  the 
Province  of  British  Columbia  and  to  the  International  Boundary,  thus  connecting 
the  Province  of  Alberta  with  the  Province  of  British  Columbia  and  with  the  United 
States,  and  connecting  also  the  Province  of  British  Columbia  with  the  United  States. 
It  seems  very  doubtful  therefore  whether  this  railway  can  be  regarded  as  a  local  work 
or  one  which  can  competently  be  authorized  by  the  Legislature  of  Alberta. 
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Tho  u.idcrsigncd  docs  not,  however.  Tecommeiul  disallowance,  considering  that 
any  quest'.on  as  to  the  constitution  of  this  Company  may  be  determined  by  the  Court*. 

Tii'j  undersigned  recommends  that  a  copy  of  tliia  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Alberta,  for  the  information  of  his  Govern- 
ment. 

>i   o,!    I.  .         Humbly  submitted, 

A.  B.   AYLESWORTH, 

Minister  of  Justice. 


.      ."  i     «'  9  EDWARD  Vn,  1909 

(Approved  28  October,  1909) 
Department  of  Justice,  Ottawa,  15th  October,  1909. 

To  11  is  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  u  Jer  consideration  the  Statutes  of  the  Legislature  of 
Alberta,  passed  in  the  9th  year  of  His  Majesty's  reign  (1909),  received  by  the  Secre- 
tary of  State  for  Canada  on  26th  Marcii,  1909,  and  he  is  of  opinion  that  these  statutes 
may  be  left  to  such  operation  ns  they  may  have. 

The  following  statute  appears,  however,  to  call  for  special  comment: — 

Chapter  4,  intituled  "An  Act  to  amend  the  Statute  Law."  , 

Section  7  of  this  Act  provides  as  follows : — 

"  7.  The  Public  Works  Act  is  amended  by  adding  the  following  subsection 
to  section  62  thereof: 

"(2)  All  road  allowances  in  townships  now  or  hereafter  surveyed  and  sub- 
divided and  all  road  allowances  set  out  on  block  lines  now  or  hereafter  surveyed, 
and  all  public  travelled  roads  or  trails,  and  also  all  road  and  road  allowance 
diversions  heretofore  or  hereafter  laid  out  by  virtue  of  any  statute  either  of 
the  province  or  of  the  Dominion  of  Canada,  or  by  virtue  of  any  Ordinance  of 
the  North-West  Territories,  in  the  province,  and  all  roads  therein  whereon 
public  r;oney  has  been  expended  for  opening  or  repairing  the  same,  or  any 
roads  ther;  in  passing  through  Indian  lands,  shall  be  common  and  public  high- 
ways unless  -vhere  such  roads  have  been  closed  or  already  altered  or  may  here- 
after be  close  I  or  altered  according  to  law  and  except  as  by  law  otherwise  pro- 
vided the  soil  and  freehold  of  every  such  highway  shall  be  vested  in  the  Crown 
in  the  right  of  the  province." 

These  roads  and  road  allowances,  except  so  far  as  they  have  been  transferred  by 
the  Dominion  to  the  Province  are  still  vested  in  the  Dominion,  and  it  appears  to  the 
undersigned  that  the  section  quoted  is  too  broad  in  its  application,  since  it  would 
cover  some  roads  or  road  allowances  which  have  not  been  transferred,  and  as  to  which 
it  is  therefore  incompetent  to  the  legislature  to  enact  this  section. 

The  attention  of  the  Lieutenant  Governor  may  be  directed  to  the  Saskatchewan 
and  Alberta  Roads  Act,  R.S.  1906,  Chapter  100. 

The  undersigned  considers  that  the  said  section  7  should  be  amended  so  as  to 
limit  its  operation  to  the  roads  or  road  allowances,  the  title  to  which  is  within  the 
legislative  jurisdiction  of  the  Province. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  tlie  Lieutenant  Governor  of  Alberta,  for  the  information  of  his  Govern- 
ment. 

Humbly  submitted, 

A.  B.  AYLESWORTH, 

Minister  of  Justice. 
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,  10  EDWARD  VII,  1910 

"    ■     •  •       (Approved  13  December,  1910.) 


Dkpartmkvt  of  Justice,  Ottav/a,  2nd  December,  1910. 
To  His  Excellency  the  Governor  Onneral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  PROVINCE 
of  ALBERTA,  pas8e<l  in  the  Tenth  year  of  His  late  Majesty's  reign  (1910),  and 
received  by  the  Secretary  of  State  for  Canada  on  the  26th  Afarch  last;  and  he  is  of 
opinion  that  these  statutes  may  be  left  to  such  operation  as  they  may  have,  subject 
to  the  following  observations : — 

Chapter  2,  intituled  "An  Act  respecting  Land  Surveyors." 

The  attention  of  the  undersigned  has  been  eppecially  directed  to  this  Act  by  the 
Deputy  Minister  of  the  Interior,  who  submits  a  memorandum  of  the  Surveyor  Gen- 
eral, as  follows : — 

"The  Alberta  Land  Surveyors  Act,  assented  to  "March  19th,  1910,  provides 
that  no  person  shall  within  the  province  act  s  a  surveyor  of  lands  other  than 
Dominion  lands  unless  he  has  been  duly  authorized  to  practice  as  a  land 
surveyor  according  to  the  provisions  of  this  Act,  and  shall  have  become  regis- 
tered, etc. 

"Under  sections  57  and  58  of  the  Dominion  Lands  Surveys  Act,  Dominion 
land  surveyors  are  authorized  to  make  surveys  of  lands  which  may  have  ceased 
to  belong  to  the  Dominion.  If  the  above  provision  of  the  Alberta  Act  inter- 
feres with  such  surveys,  step.s  should  be  taken  to  secure  the  amendment  of  the 
Act. 

"Subsection  2  of  section  43  of  the  Alberta  Act  provides  that  "No  plan 
of  survey  of  land  in  the  Province  of  Alberta  other  tiian  Dominion  lands  the 
survey  of  which  was  made  subsequent  to  the  first  day  of  January,  1911,  shall 
be  accepted  by  any  registrar  of  land  titles  unless  it  be  properly  executed  by 
a  surveyor  whose  name  appears  on  the  current  register,  etc. 

"The  meaning  of  this  subsection  is  not  free  from  doubt;  whatever  it  may 
be,  it  is  submitted  that  the  exemption  shouM  cover  all  official  plans  of  Dom- 
inion made  under  the  authority  of  section  5G  of  the  Dominion  Lands  Surveys 
Act." 

The  undersigned  assumes  that  it  is  not  the  intention  of  the  legislature  to  inter- 
fere with  the  provisions  or  the  operation  of  the  Dominion  Lands  Surveys  Act,  but 
it  appears  that  doubt  or  diificulties  may  arise  in  the  working  of  the  local  Act,  having 
regard  to  the  provisions  to  which  the  Surveyor  General  refers.  The  undersigned 
therefore  commends  the  report  of  the  Surveyor  General  to  the  consideration  of  the 
local  Government,  with  the  request  that  the  said  Chapter  2  be  amended  by  a  legis- 
lative declaration  that  nothing-  in  the  Act  contained  is  intended  to  conflict  or  inter- 
fere with  the  operation  within  the  province  of  Sections  56,  57  and  58  of  the  Dominion 
Lands  Surveys  Act  according  to  the  terms  of  the  said  sections. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  for  the  information  of  his  Government,  and  that 
the  Lieutenant-Governor  be  requested  to  inform  Your  Excellency's  Government 
whether  an  amendment  in  effect  as  herein  suggested  will  be  made  within  the  time 
limited  for  disallowance. 

Humbly  submitted,  \, ,i   ••  .■.•  ,  j  ,  - . 

A.  B.  AYLESWORTH,  '-* 

Minister   of   Justice. 
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(Approrcd  H  March    1911.) 

Dki'akt.mknt  of  u  (STICK,  OTTAWA,  Si'J  Marcli,  1911. 

To  Ills  E.rc(  ilrncii  the  (iovrrnov  (Icncral  in  Council:  ,,  ' 

The  undersigned,  relerring  to  the  Order  in  Council  of  13lh  Decenibor  hist,  witii 
ri'fxiud  to  the  Statutes  of  ALBKKTA  for  1910,  has  the  honour  to  report  that  the 
Ligisiature  of  Allx'rtii  at  its  subse<)uent  session  ai.iendeil  Chapter  2,  intituled  ''An  Aet 
respecting  'Land  Surveyors'",  by  adding  a  section  which  provides  that  "nothing  in  this 
Act  shall  ajiply  to  restoration  siirveys  or  rcsurveys  of  land  in  the  province  made  by 
the  Dominion  Land  Surveyors  under  fhe  authority  of  any  department  of  the  Goveni- 
ernment  of  Canada.'" 

The  undersigned  is  of  opinion  that  this  amcndir.cnt  may  be  accepted  as  a  suffi- 
cient provision  to  remove  the  Surveyor  General's  objections  and  he  therefore  recom- 
mends that  no  further  action  be  taken  with  regard  to  the  said  chapter  2. 

The  undersigned  further  recoiuniends  that  a  coi)y  of  tiiis  report,  if  approve!,  be 
transmitted  to  the  Lieutenant-Governor  of  Alljerta  for  the  information  of  his  (Sovorn- 
ment.  „      , 

Humbly  submitted,  , . 

A.   n.  AYLESWOItTH, 

«      "■■;  '•    '  Minister    of   Justice. 
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;;.<;.;   uV.  (Approrcd  22  January,  191:.:  )  ,; 

ij^;,;;,  Dki'aut-mknt  of  Justice,  Ottawa,  20tb  January,  1912. 

f^o  His  Royal  Hifihness  the  Governor  Oeneral  in  Council:  - 

The  undersigned  has  had  under  further  consideration  the  Sttitutes  of  the 
provi:  ce  of  ALBERTA,  passed  at  the  second  session  of  the  legislature  of  the  year 
1910,  and  received  by  the  Secretary  of  State  for  Canada  on  2i,rd  January,  1911. 

None  of  these  scatutes  appoar  to  call  for  further  comment  except  chapter  9, 
intituled  "An  Act  respecang  the  Bonds  Guaranteed  for  the  Alberta  and  Great  Water- 
ways Railway  'Company,  being  an  Act  to  specify  certain  defaults  ( i  the  Railway  and 
tli(^  conseciueiit  rights  of  the  Province";  and  chapter  11,  intituled  '"An  Act  respecting 
.\ilegcd  Claims  in  connection  with  The  Alberta  and  (Jreat  Wate;'^«'ays  Railwaj-  Com- 
pany." 

Tiic  Alberta  and  Great  Waterways  Railway  Company  was  incoiporated  by  Act 
of  the  legislature  of  Alberta,  "liapter  40  of  1909,  with'  power  to  construct  aiid  operate 
a  railway  from  Edmonton  north-easterly  to  a  jjoint  at  or  near  the  west  end  of  Lac 
La  Eiche,  thence  to  a  point  at  or  near  Fort  McMurray,  and  from  a  point  in  the  said 
line  at  or  near  the  west  end  of  Lac  La  Riche  tu  the  eastern  end  thereof,  It  is  thus 
a  local  undertaking  witiiin  the  jurisdiction  of  the  legislat^ire. 

Hy  cluipter  10  of  IflOfl  the  government  of  Alberta  was  authorized  subject  to  the 
provisions  of  the  said  cha[)ter  to  guarantee  the  payment  of  princi])al  and  interest  of 
bonds  of  the  (•oini)any  to  the  extent  of  twenty  thousund  dollars  per  mile  of  the 
mileage  of  its  lines  of  railway,  including  branches  and  sidings,  and  to  the  additional 
extent  of  the  cost  of  the  Edmonton  terminals,  which  latter  guaranty  was  not  to  exc  d 
$10(1,000. 

liy  the  said  chapter  9  of  the  second  session  of  1910  reference  is  made  to  the  said 
Act  providing  for  the  guaranty,  and  it  is  recited  that  bonds  of  the  railway  to  the 
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amount  of  $T,  100,000  had  been  exocuf.l  by  the  Company,  secured  by  mortgage  in 
Zu  of  ti.:  Standard  Trust  Company,  payment  of  which  bonds  the  l.vovu.ce 
of  Alberta  had  guaranteed;  that  the  bon.ls  had  been  -^^  but  tha  he  -.  - 
pany  had  made  default  in  payment  of  interest  thero<.n;  that  the  (novnu.  o 
Alberta  had  paid  the  interest  so  in  default;  that  the  ^^^^^  }^''  ^Z^;^^ 
.lefault  in  the  construction  of  it.  line,  an  1  ^bat  the  proceeds  ot  t^^^^-^'^^^"*'^  ^'Jf^";, 
of  their  par  value  with  accrued  interest  were  lymg  o  the  crc^>  ^['^^^'^^^d,. 
treasurer  or  otherwise,  as  to  $(i.onO,(rH)  and  interest  m  tn.  Royal  ^^'  "1^  "^^^^  J^^ 
as  to  $1,0<10.()(K)  and  interest,  in  the  Union  Bank  of  Canada;  and  as  to  $400,000  and 

interest,  in  the  Dominion  Bank.  ■    j-    i    ;„    ♦i„.oo 

The  enacting   provisions   following   upon    these    -ecitals   are   embodied    m    three 

sections  as  follows : — 

"1  The  Province  of  Ali)erta  hereby  ratifies  and  confirms  the  guarantee 
.:  '.  by  it  of  the  said  Bonds  ar.d  the  Treasurer  of  Alberta  is  hereby  empowered  and 
,i:  .i     instructed  to  execute  a  guarantee  on  behalf  of  the  Province  of  «;>>d  Bond^ 

"2    The  whole  of  the  proceeds  of  the  sale  of  tho  said  Bonds  and  all  uitiu.t 

r'      thereon,  iueluding  such  pa.t  of  the  proceeds  of  said  sale  as  ,s  not  standmg 

in  certain  Banks  in  the  name  of  the  Treasurer  of  the  Provmce  or  other.-ise 

"'  ^""Si?miTii^  Dollars  a-  d  accrued  interest  in  the  Royal  Bank  of  Canada; 
"One  Million  Dollars  and  accrued  interest  in  the  Union  Bank  of  Canada; 
"Four  Ilmidred  Thousand  Dollars  and  accrued  interest  in  the  Dominion 

•  'Ss" hereby  declared  to  fonii  pa.rt  of  the  general  Revenue  Fund  M  the 
Province  of  Alberta  free  and  clear  of  any  claim  thereon  or  thereto  by  the 
Alberta  and  Great  Waterways  Railway  Company,  their  successors  or  assigns; 
and,  together  with  all  accrued  interest  thereon,  shall,  to  the  extent  to  whieh 
the>'  are  so  held,  be  forthwith  paid  over  by  the  Banks  hereinbefore  recited 
and  by  anv  other  person  holding  any  part  thereof,  to  the  Treasurer  o.  the 
.  Province  without  any  set-off.  counterclaim  or  other  deduction  whatsoever. 

"3.  Notwithstanding    the    form    of    the    said   Bonds    "^d    the   guarantee 

thereof,  the  Province  of  Alberta  shall  as  between  itself  and  Ine  Alberta  and 

Great  Waterways  Railway  Company  be  primarily  liable  ui>on  the  said  Bonds 

to   the  'several   holders   thereof,   and   the  Province   shall   indemnify    and  save 

liarmless  the  Railway  Company  and  its  assets  and  undertaking  from  any  and 

every  claim  made  under  the  said  Bonds  or  any  of  them." 

Recently  an  application  has  been  made  for  the  disallowance  of  the  said  chapter 

0    Petitions'and  memorials  with  exhibits  have  been  submitted,  and  counsel  have  been 

.x^rmitted  to  argue  the  application  orally  before  a  committee  of  the  advisers  of  Your 

Ro™l  Jlighness.     At   the  hearing   counsel  advocating   disallowance   were  heard   on 

bel  alf  of  one  of  the  bondholders,  on  behalf  of  tlie  Royal  Bank  ol  Canada,  and  on 

behalf  of  the  railway  .-ompany,  Mr.  W.  R.  Clarke,  of  Kansas  City,  the  principa    pi-o- 

nv  ter  of  the  company,  and  the  Canada   West  Construction  (\,mpany.  Limited,  the 

latter  company  having  contracted  for  the  building  of  the  railway  and  become  the 

issigiu'e  Tthe  process  of  the  bond  issue,  subject  to  the  t-    ,ns  o     the  statutes  and 

contract  in  that  behalf.     Counsel  were  also  heard  on  behal.  of  the  government  of 

Alberta  maintaining  the  Act.  .      ,     ,  ,  •    i  i     u 

It  was  urged  on  behalf  of  the'boiulholder  that  his  seci  .•.  ^  had  been  varied  by  the 
lt?gi8lation,  also  that  the  Act  was  ultra  vires  of  the  legislature  as  designed  t»  raise 
piovincial  revenue  in  a  manner  not  authorized  by  the  British  North  America  Acts. 
It  was  urged  on  behalf  of  the  Royal  Bank  of  Canada  that  the  t.n-.ns  '-f  th..  anange. 
ment  had  been  varied  under  whieh  it  hehl  the  said  deposit  of  $G,O^KM)00;  that  the  effect 
of  tlie  Act  was  to  destroy  the  security  uimhi  which  the  bank  had  advanced  to  the  con- 
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struction  company  a  sum  of  more  than  $370,000,  and  that  the  Act  is  consequently  ultra 
vires  as  interfering  with  tlie  exclusive  authority  of  Parliament  with  regard  to  banking. 
It  was  urged  on  behalf  of  the  railway  company,  Mr.  Clarke,  and  the  construction  com- 
pany that  the  railway  company  was  in  reality  not  in  default  as  recited  by  the  statute, 
and  that  the  proceeds  of  the  bonds  had  been  by  the  legislation  unjustly  diverted  from 
the  purpose  of  the  construction  of  the  road  for  which  they  had  been  raised  and  deposited. 
It  was  further  argued  generally  tliat  the  Act  should  be  disallowed  as  injuriously  affect- 
ing the  general  credit  and  reputation  of  the  Dominion. 

On  behalf  of  the  government  of  Alberta  it  was  in  effect  said  in  justification  of  the 
Act  that  the  government  had  proceeded  to  guarantee  the  bonds  without  due  inquiry 
and  upon  misleading  information  furnished  on  behalf  of  the  railway  company,  and  that 
the  Government  had  in  consequence  become  responsible  by  the  guaranty  for  a  large 
sum  of  money  in  excess  of  what  the  railway  could  reasonably  cost.  It  was  said  that 
the  railway  company  had  issued  to  the  construction  company  all  its  stock  as  fully 
paid  up,  and  that  even  if  the  construction  company  were  to  complete  the  railway  in 
accordance  with  its  contract  the  railway  company  would  have  no  funds  with  which 
to  equip  and  operate  the  road.  It  was  said  to  have  been  ascertained  that  the  pro- 
moters of  the  company  had  no  financial  capacity  to  engage  in  such  an  impo'tent  under- 
taking, and  that  the  provision  of  the  statute  requiring  $60,000  of  the  capital  stock  to 
be  subscribed  and  paid  in  full  before  the  company  commenced  business  had  only  be-^n 
colourably  complied  with.  It  was  moreover  represented  that  no  work  had  been  done 
upon  the  railway  during  the  season  of  1910,  although  the  statute  required  that  the  com- 
pany should  proceed  with  the  utmost  despatch.  It  was  said  that  an  instalment  of 
interest  upon  the  bonds  had  fallen  due  on  1st  July,  1910,  amounting  to  $185,000, 
which  was  not  paid  by  the  company,  and  that  the  province  had  satisfied  this  under  its 
guaranty. 

For  these  and  other  reasons  it  was  maintained  on  behalf  of  the  government  of 
Alberta  that  the  legislation  authorizing  the  provincial  guaranty,  and  the  proceedings 
taken  in  the  execution  of  it,  were  improvident,  and  so  far  in  conflict  with  the  best 
interests  of  the  province  as  to  justify  the  legislation  complained  of. 

Some  questions  of  fact  were  raised  upon  the  argument  which  cannot  conveniently 
be  determined  by  Your  Royal  Highness'  government.  It  appeared,  however,  that 
previously  to  the  legislation  of  1910  the  affairs  of  the  railway  had  been  the  subject 
of  inquiry  and  report  under  a  commission  issued  by  the  government  of  Alberta  to 
enquire  as  to  whether  any  of  the  ofiicers  of  the  government  or  members  of  the  legis- 
lature were  interested  in  the  railway  company  or  the  guaranty.  It  appeared  also  that 
the  Royal  Bank  of  Canada  had  resisted  the  demand  of  the  government,  based  upon  the 
said  chapter  9  of  1910,  to  pay  over  the  proceeds  of  the  bonds  deposited  with  it  to  the 
treasurer  of  the  province;  that  this  action  had  been  tried,  and  that  the  trial  judge  had 
decided  against  the  bank. 

It  was  said  that  an  attempt  had  been  made  by  the  said  chapter  11  of  1910  to 
provide  a  remedy  for  any  person  or  corporation  suffering  loss  in  consequence  of  the 
Act  complained  of.  The  said  chapter  11  provides  for  the  filing  of  claims,  the  investi- 
gation thereof  under  the  direction  of  the  Lieutenant-Governor  in  Council  and  report 
to  the  Legislative  Assembly.  No  obligation  is  imposed,  but  the  legislation  can 
reasonably  have  been  enacted  only  with  a  view  of  making  further  provision  for 
indonmity  in  meritorious  cases. 

The  question  was  submitted  by  the  prime  minister  in  the  course  of  the  hearing 
to  counsel  for  tha  local  government  as  to  whether  the  government  were  willing  to 
give  any  further  assurance  that  such  claims  if  established  would  be  recognized  and 
paid.  Counsel  after  (Minsidoration  and  conference  with  the  Prime  Minister  of  Alberta 
replied  by  letter  of  8th  instant,  stating  as  follows: — 

"  I  have  now  had  an  opportunity  of  consulting  with  Mr.  Sif  ton.  the 
Premier  of  Alberta,  in  regard  to  the  suggestions  expressed  by  you  on  Friday  last 
duriug  the  hearing  of  the  petitions  for  disallowance. 
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"I  find  that  he  is  of  opiniun  that  it  will  ho  iiiiiwssible  for  lain  to  enlarge 
on  the  statement  which  he  made  publicly  in  the  Alberta  House  during  the 
last  session.  The  statement  was  made  in  my  presence  and  appeared  to  have 
the  concurrence,  not  only  of  the  members  of  the  Government,  but  of  the 
other  members  of  the  House.  It  was  'that  the  Government  would  pay  every 
dollar  bona  fide  expendetl  in  the  construction  of  the  railway  in  question, 
including  preliminary  surveys  and  necessary  supplies  therefor." 

"Mr.  Sifton  authorizes  me  to  repeat  and  i-enew  this  statement  to  you  now, 
but,  as  you  can  easily  understand,  it  will  be  impossible  to  make  such  pay- 
ments until  the  final  settlement  of  tlio  litigation  which  is  now  before  the 
courta.  I       ,       . 

"  This  litigation  has  been  seriously  delayed  by  the  defendants  during  the 
past  year,  hut  the  Government  will  continue  in  the  future,  ns  it  has  done  in  the 
past,  to  use  every  legitimate  means  to  expedite  the  final  conclusion  with  the 
view  both  of  clearing  up  the  present  difficulties  and  of  paying  the  claims  above 
mentioned." 

There  was  considerable  discussion  at  the  hearing  as  to  the  practice  and  precedents 
in  respect  of  disallowance  of  legislation  by  reason  of  unjust  provisions  or  because  of  its 
interference  with  vested  rights  or  the  oblipations  of  contract,  and  a  recent  report  of 
the  predecessor  in  office  of  the  undersigr.ed  was  quoted  as  showing  that  the  Governor 
General  sho'ild  in  no  case  be  advised  to  disallow  for  such  reasons.  It  is  true,  as  has 
been  frequently  pointed  out,  that  it  is  very  difficult  for  the  government  of  the  Dom- 
inion, acting  through  the  Governor  General,  to  review  local  legislation  or  consider  its 
qualities  upon  questions  of  hardship  or  injustice  to  the  rights  affected,  and  this  is 
manifest  not  only  by  expressions  in  reports  of  the  Ministers,  but  also  by  the  fact  that 
but  a  siiigle  instance  is  cited  in  which  the  Governor  General  has  exercised  the  power 
upon  these  grounds  alone. 

The  undersigned  entertains  no  doubt,  however,  that  the  power  is  constitutionally 
capable  of  exercise  and  may  on  occasion  be  properly  invoked  for  the  purpose  of  pre- 
venting, not  inconsistently  with  the  public  interest,  irreparable  injustice  or  undue 
interference  with  private  rights  or  propery  through  the  operation  of  local  statutes  intra 
viri's  of  the  legislatures.  Doubtless  however  the  burden  of  establishing  a  case  for  the 
execution  of  the  power  lies  upon  those  who  allege  it;  and,  although  the  undersigned 
is  not  prepared  to  express  any  approval  of  the  statute  in  question,  which  he  feels  must 
be  regarded  as  a  most  remarkable  exercise  of  legislative  authority,  he  is  nevertheless 
not  satisfied  that  a  sufficient  ease  for  disallowance  has  hri  established  either  on  behalf 
of  the  bondholder,  the  bank  or  the  companies,  especially  .,  lien  it  i-;  considered  that  the 
legislation  sanctioned  by  the  Assembly  evidences  as  it  does  a  very  <!»  liberate  and 
important  feature  in  the  policy  of  the  local  government.  It  is  true  that  the  security 
of  the  bondholder  is  affected,  but  it  does  not  ai)pear  to  have  been  diminished,  inasmuch 
as  the  province  itself  is  declared  to  be  primarily  liable  for  the  bonds.  It  is  true  alsc 
that  the  security  of  the  bank  may  be  affected,  but  the  undersigned  cannot  imppose, 
in  view  of  the  assurance  above  quoted  from  the  Prime  Minister  of  Alberta,  that  the 
province  would  hesitate  to  indemnify  the  bank  in  so  far  as  the  advances  nuide  by  the 
bank  were,  in  view  of  the  circumstances,  charged  even  contingi>ntly  upon  the  tiiiid: 
and,  except  in  so  far  as  these  advances  constitute  such  a  charge,  it  seems  to  be  nt 
least  doubtful  whether  the  bank  had  originally  any  greater  security  than  it  still 
retains. 

The  questions  of  fact  as  between  the  companies  and  the  local  government  can- 
not, as  has  been  said,  be  determined  by  Yonr  Royal  Higlmess'  government,  but  the 
undersigned  apprehends  that  it  is  sufficient  for  present  purposes  to  say  that  ho  is 
not  convinced  after  the  very  thorough'  discussion  to  which  the  matter  was  subjected, 
that  it  was  prejudical  to  the  credit  of  the  Dominion,  or  not  advisable  in  the  interests 
of  the  province,  to  take  legislative  measures  to  prevent  improvident  application  of 
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these  funds,  which  had  been  raise<l  virtually  upon  the  credit  of  the  province,  and 
which  the  province  had  bound  itself  to  repay  with  interest.  As  in  the  case  of  the 
bank,  so  in  the  case  of  the  companies,  the  undersigned  anticipates  that  indemnity 
for  actual  expenditures  will  be  provided.  Meantime  it  appears  that  the  litigation 
is  still  ponding  upon  appeal,  and  it  is  of  course  open  to  the  parties  to  raise  the  ques- 
tions of  ultra  vires  which  were  urged  at  the  hearing.  The  undersigned  does  not  doubt 
that  these  objections  may  be  more  conveniently  determined  by  the  courts  than  upon 
the  advice  of  Your  Royal  Highness'  ministers. 

The  undersigned,  therefore,  recommends  that  the  said  Acts,  chapters  9  and  11 
of  the  accmd  session  of  1910  be  left  to  such  operation  as  they  may  have,  and  that  a 
copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant-Governor  of 
Alberta,  for  the  information  of  his  government,  and  to  the  respective  solicitors  of 
the  bondholder,  the  bank  and  the  companies  who  appeared  at  the  hearing. 

Humbly  submitted,  '    , 

CHAS.  J.  DOHERTY, 

"     '        •  .       ;  ^c     i.  i     vi  >  i  Minister    of   Justice. 


'  i     '        ;'    ■  (Order  in  Council  SI  March  1911.  P.C.  629) 

The  Comrndtee  of  the  Privy  Council  have  had  before  them  a  report,  dated  16th 
March,  1911,  from  the  Secretary  of  State  for  External  Atlairs,  to  whom  was  referred 
a  despatch,  dated  22nd  February,  1911,  from  the  Right  Honourable  the  Principal 
Secretary  of  State  for  the  Colonies,  on  the  subject  of  the  Act  passed  by  the  Legislature 
of  Alberta  at  the  Second  Session  of  1910  (Cap.  43)  entitled,  "An  Act  to  incorporate 
the  Institute  of  Chartered  Accountants  of  Alberta". 

The  Minister  recommends,  with  the  concurrence  of  the  Minister  of  Justice,  that 
he  be  authorized  to  enquire  of  the  Lieutenant-Oovernor  of  Alberta  as  to  whether  the 
said  Chapter  43  will  be  amended  withia  the  time  limited  for  disallowance,  so  as  to 
except  from  its  operation  the  British  Institute  of  Chartered  Accountants,  and  the 
members  or  licensees  thereof. 

The  Committee,  concurring,  advise  that  Your  Excellency  may  be  pleased  to  inform 
the  Right  Honourable  the  Principal  Secretary  of  State  for  the  Colonies  of  the  action 
contemplated  in  this  matter. 

All  which  is  respectfully  submitted  for  approval. 

ROnOLPHE    BOUDREAU, 

Clerk   of    the    J'rinij    Council. 
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""  IhiWNiNG    Strket,   22   February.    1911. 

'         S.  of  S.  No.  376,  31  May,  1910.     S.  of  S.     No.  102,  16  February,  11)11. 

My  Lord, — I  have  the  honour  to  request  your  Excellency  to  inform  your  Ministers 
that  my  attention  has  been  called  to  the  Act  passeiti  by  the  Legislature  of  Alberta  at 
tho  Second  Session  of  1910  (Cap.  43)  entitled  ''An  Act  to  incorporate  the  Jiistituto 
of  Chart<?red  Accountants  of  Alberta." 

2.  I  observe  that  sections  15  and  18  of  the  Act  follow  the  model  of  the  legislation 
adoplwl  in  Ontario  in  1910  wliieli  has  formed  the  subject  of  the  correspondonco 
noted  in  the  margin.  The  same  objections  apply  to  this  legislation  also  and  I  ~iiall 
be  glad  if  your  Ministers  will  take  into  their  consideration  whether  the  Act  should  not 
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be  disallowed  unless  it  is  amended  so  as  to  meet  the   reasonable  objections  of  the 
Institute  of  Chartered  Accountants  in  this  country. 
,  I  have  tl.e  honour  to  be.  My  Lord, 

Your    Lordship's    most    obedient,   humble    servant. 

L.  HARCOUET. 

Governor-General 
His  Excellency 
The  Right  Honourable 

Earl  Grey,  G.C.M.G..  G.C.V.O., 
etc.,   etc.,   etc. 


To  His  Excellency  (he  Governor  General  in  Council: 

The  undersigned,  to  vhom  was  referred  a  despatch  from  the  Secretary  of 
State  for  the  Colonies  to  your  Excellency,  dated  22nd  February  1911,  on  the  subject 
of  the  Act  passed  by  the  Legislature  of  Alberta  at  the  Second  Session  of  1910  (Cap.  43) 
entitled  "An  Act  to  incorporate  the  Institute  of  Chartered  Accountants  of  Alberta  , 
has  the  honour  with  the  concurrence  of  the  Minister  of  Justice,  to  recommend  that  he 
be  authorized  to  enquire  of  the  Lieutenant  Governor  of  Alberta  as  to  whether  the  said 
Chapter  43  will  be  amended  within  the  time  limited  for  disallowance,  so  as  to  except 
from  its  operation  the  British  Institute  of  Chartered  Accountants,  and  the  members  or 

licensees  thereof.  r<  i     • 

The  undersigned  further  advises  that  the  Secretary  ot  State     for  the  Colonies 

be  informed  of  the  action  recommended  by  this  report. 

All  of  which  is  respectfully  submitted: 

,\; ,  .  CHAS.  MURPHY, 

'        '  Secretary   of   State  for  External   Affairs. 

Ottawa,  16th  March,  1911.  . 
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(Order  in  Council,  20  April  1911,  I'.C.  S25) 


1911. 


On  a  memorandum  dated  11th  April  1911,  from  the  Minister  of  Justice,  stating 
that  his  attention  haa  been  directed  to  a  recent  Act  of  the  Legislature  of  Alberta, 
assented  to  5th  December  1910,  Chap.  48,  intituled  "An  Act  to  incorporate  'Canadian 
Northern  Western  Railway  Company' ".  .... 

The  Minister  observes  that  this  Act  incorporates  a  local  railway,  but  it  contains 
two  clauses.  Sections  2  and  7,  which  provide  in  effect  that  the  Company  may  by  bylaw 
prescribe  that  its  head  office  shall  be  outside  the  Province  of  Alberta,  and  that  special 
general  meetings  of  the  shareholders  of  the  Company  may  be  held  outside  the  province. 

The  Minister  further  states  that  in  his  opinion  these  provisions  are  incoiiipotent  to 
the  local  legislature  or  inexpedient  in  the  general  interest.  lie  considers,  llierefore, 
that  the  Act  should  be  amended  by  repealing  these  powers  and  so  coutine  the  plaeo 
of  the  head  office  and  meetings  of  the  Company  to  the  Province  of  Alberta. 

The  Minister,  therefore,  recommends  that  inquiry  be  made  of  tho_  Lieiitennnt 
Governor  as  to  whether  the  Act  will  be  so  amended  within  tlie  time  limited  for  dis- 
allowance. 

The  Committee  submit  the  same  for  approval. 

EODOLPIIE    BOUDREAU, 
,        1,       ,  .  ,  Clei'k    of    the    I'rivy    Council. 
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(Order  in  Council,  2!,  ^'oremhpr  1011.  P.O.  26J,2.) 
On  a  memorandum,  dated  20th  November,  1911,  from  the  Minister  of  Justice, 
submitting  that  ho  lias  had  under  consideration  the  despaU.-h  of  the  Lieutenant 
Governor  of  Alberta  of  21st  September  last,  enclosing  letter  from  the  Premier  of 
Alberta  with  respect  to  Chapter  43  of  the  Alberta  Statutes,  1910,  Second  Session, 
intituled,    "An    Act    to    Incorporate    'The    Institute    of    Cliartered    Acwiuntants    of 

Alberta' ". 

That  Mr.  Sifton  states  in  the  said  letter  that  there  does  not  appear  to  be  any 
reason  for  an  amendment  to  the  Act;  that  he  is  informed  that  similar  Acts  have  been 
passed  and  are  now  in  force  in  several  of  the  other  provinces,  and  that  the  Dominion 
Chartered  Accountants  are  strongly  opposed  to  the  suggested  amendment.  So  far 
as  tlie  penultimate  statement  is  concerned,  the  Minister  observes  that  the  correspond- 
ing Ontario  Statute  of  1910  relating  to  Chartered  Accountants  wag  disallowed 
upon  consideration  of  the  facts  represented  by  the  English  Institute  and  after  com- 
munication with  the  local  authorities  and  the  officers  of  the  Ontario  Institute,  and 
the  present  Ontario  Statute,  Chapter  48  of  1911  is  now  under  consideration. 

The  Minister  further  observes  that  he  has  recently  received  a  letter  from  the 
Solicitors  in  Ottawa  of  the  English  Institute,  enclosing  copy  of  a  letter  from  the 
Secretary  of  the  Institute  to  the  Under-Secretary  of  State  for  the  Colonies,  in  which 
it  is  suggested  that  section  17  of  the  Ontario  Act  corresponding  to  section  15  of  the 
Alberta  Act  now  under  consideration  should  be  amended  by  adding  a  proviso  which 
might  run  as  follows : — 

Provided   that   any  Fellow   or   Associate   of   the   Institute  of   Chartered 
Accountants  established  in  England  and  Wales  shall  be  entitled  to  describe  him- 
self as  such  or  to  use  the  letters  F.C.A.  or  A.C.A.  as  the  case  may  be,  provided, 
that  in  the  case  of  the  use  of  the  said  letters  the  words  'of  England  and  Wales' 
be  added  thereto  in  such  a  way  as  to  qualify  the  meaning  of  the  same. 
It  appears  to  the  Minister  that  the  suggested  amendment  is  a  very  reasonable 
one  as  designed  to  meet  the  just  cause  of  complaint  by  the  English  Institute,  and  at 
the  same  time  to  provide  for  the  due  operatior  of  the  local  statute. 

The-  Minister,  therefore,  in  the  hope  that  the  suggested  amendment  may,  notwith- 
standing the  views  expressed  in  Mr.  Sifton's  letter,  commend  itself  to  the  Government 
of  Alberta,  recommends  that  a  further  despatch  in  the  sense  hereof  be  sent  to  the 
Lieutenant  Governor  with  a  request  for  further  consideration,  and  since  the  time  for 
disallowance  of  the  Alberta  Act  will  expire  on  the  23rd  January  1912,  the  Minister 
also   recommends   that    the  Lieutenant   Governor   be   requested  to   furnish   an    early 

answer.  .    ,      ^r-   •  r  t      •  j 

The  Committee  concur  in  the  recommendations  of  the  Minister  of  Justice  and 

submit  the  same  for  approval.  .^^„^    ^-.^ttt^-t.^-.  »tt 

IJODOLPHE    BOUDEEAU, 

Clerk    nf    the   Privv    Council. 

■JNotk:— ^o  report  other  than  the  rf ports  on  particular  Acts  was  made  respecting  the 

statutes  of  1910  (second  session) 


2-3  GEORGE  V,  1911-12 

(Approved  8  October  1912.) 
,  pEPAUTMENT  OF  Justice,  Ottawa,  September  17th,  1912. 

To  His  Royal  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  Alberta  for  the 
current  year  which  were  received  by  the  Secretary  of  State  for  Canada  on  13th  March 
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last;  and  he  is  of  opinion  that  those  Statutes  may  be  left  to  such  oix>ration  as  they 

may  have,  except  Chapter  15.  intituled  "An  A.-t  to  an.end  the  Kailway  Act  . 

Section  7  of  this  Act  is  objectionable.  ,    ,       ,  ,  i     *       ii 

It  is  provided  by  the  Kailway  Act  of  Alberta  which  is  declared  to  apply  to  all 

railway 'a^.thorized  to  be  constructed  by  any  special  Act  of  the  provmce,  section  82.  as 

follows: — 

"The  company  may  take  possession  of,  use  or  occupy  any  lands  belonging 
to  any  other  railway  company,  use  and  enjoy  the  whole  or  any  portion  of  the 
right-of-way,  tracks,  terminals,  stations  or  station  grounds  of  any  other  rail- 
way company  and  have  and  exercise  full  right  and  powers  to  run  and  operate 
its  trains  over  and  upon  any  portion  or  portions  of  the  railway  of  any  other  rail- 
way company,  subject  always  to  the  approval  of  the  l^'™tenant  G^T^^^^^  " 
Council   first   obtained   or    to   any   order   or   direction    which    the  Lieutenant 
G  vernor  in  Council  may  ituike  in  regard  to  the  exercise,  enjoyment  or  restric- 
tion of  such  powers  or  privileges.  ,        .•  j   „*»„,. 
(2)  Such  approval  may  be  given  upon  application   and  notice  and  after 
hearing  the  Lieutenant  Governor  in  Council  may  make  such  order,  give  such 
directions  and  impose  such  conditions  or  duties  u^xin  ^'t^^^"-  P^rV\  .-»« 
said  Lieutenant  Governor   in   Council  may   appear   just   or   desirable  having 
due  regard  for  the  public  and  all  proper  interests  and  all  provisions  of    he 
law  at  any  time  applicable  to  the  taking  of  land  and  their  valuation  and    he 
compensation  therefor  and  appeals  fi-om  awards  thereon  shall  apply   to  such 
lands   and  in  cases  under   this   section   where  it  becomes   necessary   foi    the 
cLpany   to   obtain   the   approval   of   Tiie   Board   of  Eailway    Commissioners 
for  Canada  it  shall  do  so  in  addition  to  otherwise  complying  with  this  section. 

Section  7   of  the  Act  now  in  question  amends  the  said  section   82  by  adding 
thereto  the  following : — 

"(3)  The  provisions  of  this  section  shall  extend  and  apply  to  the  lands 
of  every  railway  company  or  jK^rson  having  authority  to  construct  or  operate 
a  railway  otherwise  than  under  the  legislative  authority  ot  the  Province  of 
Alberta  in  so  far  as  the  taking  of  such  lands  does  not  unreasonably  interfeTe 
with  the  construction  and  operation  of  the  railway  or  railways  ««nstructed 
and  operated  or  being  constructed  and  operated  by  virtue  of  or  under  such  other 
i  legislative  authority." 

It  thus  appears  that  the  Legislature  of  Alberta  assumes  to  authorize  local  ranway 
comoani-s  within  Alberta  to  take  possession  of,  use  and  occupy  lands  of  raih%ay 
eomp  n  e  "incorporated  under  the  legislative  authority  of  the  province,  and  the 
power  is  expressed  in'^erms  broad  enough  to  extend  to  the  lands  o.^-l-y  ^^^  ^^ 
Lorporated  by  Parliament  under  its  exclusive  powers.  The  ^^^^l^^^^'^J^J^^^t^  ^J 
plainly  ultra  vires,  and  affecting  as  it  does  such  an  important  s^^bject  as  the  aking 
over  /ompulsorily  of  projH^rty  of  a  Dominion  Railway,  cannot  expediently  be  allowed 

to  remain.  ,  ■     ^-       u     i.  j  ™;+i,   tVie 

The  undersigned  recommends,  therefore,  that  communication  be  had  with  the 
Lieutenant-Governor  of  Alberta  to  ascertain  whether  his  Government  will  see  that 
the  said  section  7  is  repealed  within  the  time  liinite^l  for  disallowance. 

Hum',  iy    submitted, 

"    .   CHAS.  J.  DOHERTY, 

,     Minister   of   Justice. 
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'   '  (Order  in  Council,  i  January,  1913,  P.C.  k)  • 

The  Committee  of  the  Privy  Council,  on  the  reooraniendation  of  the  Minister 
of  Justice,  advise  that  pursuant  to  Section  GO  of  the  Supreme  Court  Act,  the  follow- 
ing questions  be  referred  by  Your  Royal  Highness  in  Council  to  the  Supreme  Court 
of  Canada  for  hearing  and  consideration,  viz.: — 

1.  Is  Section  7  of  Chapter  15  of  the  Acts  of  the  Legislature  of  Alberta  of  1912, 
intituled  "An  Act  to  amend  'lie  Railway  Act"  intra  vires  of  the  Provincial  Legislature 
in  its  application  to  Railway  Companies  authorized  by  the  Parliament  of  Canada  to 
construct  or  operate  railways  ? 

2.  If  the  said  Section  be  ultra  vires  of  the  Provincial  Legislature  in  its  applica- 
tion to  such  Dominion  railway  companies,  would  the  Section  be  intra  vires  if  amended 
by  striking  out  the  word  "unreasonably"? 

RODCMLPHE  BQUDHBAU, 
'i    '  i, -.t!    r  -      ;  1—  ,       :,  -  r.1  n<  ,i^.y:  CUrh   of   tkc  PHvy   Council. 

,,  Note. — This  reference  does  not  appear  to  have  been  proceeded  with. 


4  GEORGE  V,  1913  , 

'   '    'V  •  (Approved  17  November,  191S) 

Department  op  Justice,  Ottawa,  4th  November,  1913. 
To  His  Royal  Highness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature 
of  Alberta,  passed  at  the  last  session,  1913,  and  received  by  the  Secretary  of  State 
for  Canada  on  19th  April  last,  and  he  is  of  opinion  that  these  statutes  may  be  left  to 
such  operation  as  they  may  have,  subject  to  the  following  comments : — 

Chapter  3,  intituled  "An  Act  to  Provide  for  the  Initiation  or  Approval  of  Legis- 
lation by  the  Electors." 

While  it  may  be  competent  to  the  legislature  in  the  execution  of  its  power  to 
amend  the  constitution  of  the  province  to  alter  the  constitution  of  the  legislature, 
it  is  not,  in  the  opinion  of  the  undersigned,  doubtful  that  there  must  be  a  legislature 
for  the  province  capable  of  exercising  the  legislative  powers  conferred  by  the  Alberta 
Act,  and  that  the  exercise  of  the  legislative  powers  so  conferred  cannot  be  limited  or 
controlled  by  Act  of  the  present  or  of  any  succeeding  legislature. 

The  present  statute  is  apparently  intended  to  operate  partly  as  an  interpretation 
Act,  and  partly  as  imposing  duties  or  disabilities  upon  the  legislature.  In  the  latter 
•aspect  the  undersigned  apprehends  that  the  Act  has  no  adequate  sanction,  but  any 
qu  stions  which  may  arise  with  regard  to  it  may  perhaps  be  properly  left  to  the 
judgment  of  the  courts.* 

Chapter  16,  intituled  "An  Act  respecting  Insurance  Companies." 

Some  of  the  provisions  of  this  Act  are,  in  the  opinion  of  the  undersigned,  ques- 
tionable, especially  those  which  are  intended  to  impose  disabilities  upon  companies 
incorporated  by  the  Parliament  of  Canada  to  execute  their  corporate  powers  within 
the  province.  Any  questions  which  may  arise  upon  the  subject  may,  however,  be 
left  to  the  judgment  of  the  courts  and  may  not  improbably  be  determined,  in  pending 
,  cases. 

Cluipter  18,  intituled  "An  Act  relating  to  Town  Planning." 

The  undersigned  has  received  a  communication  that  the  city  of  Edmonton  "is 
preparing  under  the  provisions  of  this  Act  to  carry  out  schemes  to  inflict  great 
injury  upon  the  property-holders  along  its  lines  of  street  railw^ays,  by  which  the 
city,  and  its  street  railways  in  particular,  under  their  public  utilities  as  well  as  the 
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™,l.Ho   at   lame     arc   to   bo   greatly   benefited   witbout    compensating    tbe    property- 

r.f  n«  oL'ium  without  proper  consideration,  and  that  the  Acts,  it  alloweu  to  suuiu, 
.in  p^nni^ t^oX  inHicted  upon  helpless  individuals  without   any  cou. 

'""'^"pSnlairof  this  general  complaint  are  not  stated,  but  the  undersigned 
observe     £  "  «   facie,   at   all   events,    the   Act    appears    to    c.ntam    m^d^^ 

provilions  for  iomi.cnsation  to  those  whose  property  may  be  injunously  affected  by 

"  'TT'ny  l"e  tX  of  these  provisions,  and  considering  that  the  legislation  is 
intended  IW  municipal  improvements  and  relates  to  local  public  n.attcrs  wU  nn  the 
i^lbti  auZrity'of  the  legislature,  the  undersigned  ^^^-;^^::^;;f^^ 
the  provisions  for  compensation  may  in  some  respects  appear  madcH  .. a  e.  t^*^ J^mtay 
of  the  proprietors  lies  in  an  application  to  the  legislature  for  suitable  amendment 

/''''?hl'unde^-sS?rommcnds  that  a  copy  of  this  report,  if  appro^-ed.  be  trans- 
mittal to  the  Lfoutenant-Governor  of  Alberta,  for  the  information  of  h:s  Govern- 

""'"*•  '  Humbly   submitted, 

:  "  CHAS.    J.    DOIIERTY, 

*^       ",.'"',  ,  Minu'iter    of    Justice. 

♦(NoTE:-J<egislation  simiiar'to  Cl.ap:  "supra   viz   C}.avf  of  1^906  Manitoba  was 
held  ultra  vires  by  the  Privy  Council,  see  48  D.  L,  K.  1»; 
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6  GEORGE  V,  1914 

(Approved  2  July,  1915) 

25th    Juno,    1915. 

To  Tlis  Royal  Highness  the  Governor  Gerieral  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Albertrforl9lTmd  received  by  the  Secretary  of  State  for  Canada  on  the  3rd  day 
^f  November  lai,  and  he  is  of  opinion  that  these  statutes  may  be  left  to  such  opera- 

*'"^Se'undrsigneT;ecommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to"he  Lieutenant  Governor  of  the  Province,  for  the  information  of  his  Govern- 

'"^"*-  Humbly   submitted, 

OHAS.   J.   COHERTY, 

Minister    of   Justice. 


5  GEORGE  V,  1915  ' 

(Approved  2  July.  1915) 

28th    April, 

To  His  Royal  Highness  the  Governor  Grna-al  in  Councils 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Le« 
the  Povince  of  Alberta,  passed  in  the  Fifth  year  of  His  Majesty  s  reign, 
receh-ed  by  the  Secretary  of  State  for  Canada  on  28th  April  last  and  he  is 
that  these  statutes  may  be  left  to  such  operation  as  they  may  have. 


191(>. 

lali  ture  of 

19ir>,  and 

of  opinion 
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Oliaptcr  5.  intituled  "An  Act  respwtinjr  the  Property  of  Intes'-'tcs  dying  without 
Next-of-kin,"  ought  perhaps  strictly  to  be  disallowed  as  evideneing  an  attempt  by  the 
legislature  to  acquire  by  the  evercise  of  its  limited  powers  the  right  to  escheats 
which  are  claimed  on  behalf  of  the  Dominion.  The  undersigned  has,  however,  con- 
cluded not  to  recommend  the  exercise  of  the  yxiwer  in  this  case  upon  the  consideration 
tliat  the  Act  can  do  no  harm.  The  question  of  the  right  to  escheats  is  now  in  litiga- 
tion as  between  the  Dominion  and  the  Province  of  Alberta,  and  if  it  be  held  that 
they  belong  to  the  Province,  the  legislation  is.  in  the  point  of  view  of  the  under- 
signed, unobjectionable.  If,  on  the  other  hand,  escheats  are  royalties  belonging  to 
the  Dominion  under  the  Constitutional  Act  of  the  Province,  it  is  manifestly  beyond 
the  power  of  the  legislature  to  take  them  away  by  any  means,  either  direct  or  indirect. 
This  legislation  it  may  be  said  has  already  been  pronounced  ultra  vires  by  the  learned 
judge  of  the  Exchequer  Court,  whose  decision  is  now  under  appeal;  and  while  the 
undersigned  considers  very  objectionable  the  policy  of  an  attempt  to  deny  by  Act  of 
the  legislature  rights  in  litigation  claimed  by  the  Dominion  as  against  the  province, 
he  considers  it  so  obviously  impossible  to  affect  the  propriety  rights  of  the  Dominion 
by  provincial  enactment  that  he  is  disposed  to  accept  the  responsibility  of  advising 
Your  Royal  Highness  to  refrain  from  exercising  the  power  to  disallow  in  this  particular 
case. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  of  Alberta,  for  the  information  of  his  Government. 

Humbly    submitted, 
:v  ■'    >  *^  ..  OILAjS.  J.  DOffERTY,  > 

Minister    of    Justice. 

(Note. — The  judgment  of  the  Exchequer  Court  holding  the  Act  ultra  vires  was 
affirmed  by  the  Supreme  Court  of  Canada,  54  Can.  S.C.R.  107). 


h.-. 


6  OEOKGE  V,  1916 

(Approved  28  Februarii,  1917) 
Department  of  Justice,  Ottawa,  23rd  February,  1017. 


To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  statutes  of  the  Legislature  of 
Alberta,  1916,  received  by  the  Secretary  of  State  of  Canada  on  1st  May  last,  and  he 
is  of  opinion  that  these  may  be  left  to  such  operation  as  they  may  have,  subject  to 
the  following  comments: — 

Chapter  8,  intituled  "An  Act  to  regulate  the  sale  of  shares,  bonds  and  other 
securities  of  Companies."  It  is,  in  the  opinion  of  the  undersigned,  questionable 
whether  some  of  the  provisions  of  this  Act  are  intra  vires  in  their  application  to 
companies  incorporated  by  the  Parliament  of  Canada,  but  the  undersigned  considers 
that  any  question  which  may  arise  upon  that  may  be  conveniently  left  to  the  deter- 
mination of  the  courts. 

Chapter  22,  intituled  "An  Act  respecting  Vital  Statistics."  A  question  as  to 
the  validity  of  this  Act,  or  some  of  its  provisions,  is  suggested  by  the  fact  that  the 
subject  of  the  census  and  statistics  is  by  section  91  of  the  British  North  America 
Act  1867  assigned  to  the  exclusive  legislative  authority  of  Parliament,  but  the  under- 
signed does  not  on  that  account  consider  it  advisable  to  recommend  disallowance. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  Alberta,  for  the  information  of  his  Govern- 
ment. 

Humbly    submitted, 
"  CHAb.    J.   DOHERTY,  \ 

'        '         '  '  '■    '  Minister    of    Justice. 
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7  GEORGE  V,  1917 


(Approved  22  April,  1918) 

Ottawa,    lOtli    April,    1918. 

To  Ilis  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Statutes  of  the  Legislature  of 
Alberta,  passed  in  the  5th  Session  of  the  3rd  Legislative  Assemb  y  beginning  on  6th 
February  1917,  and  closed  on  r.th  April  of  the  same  year,  and  he  is  content  that 
these  statutes  should  be  left  to  such  operation  as  they  may  have. 

It  mav  be  proper  to  observe  in  this  connection,  however,  that  there  has  been 
referred  to'  the  undersigned  copy  of  a  despatch  of  29th  June  last  from  the  Secretary 
of  State  for  the  Colonies,  transmitting  copy  of  a  letter  from  the  P^ivy  Council 
Office  upon  the  subject  of  medical  reciprocity  between  the  Province  of  Alberta  and 
the  Un?t^d  Kingdom  as  regulated  by  Section  26  of  Chapter  3  of  the  said  statu^s^ 
entitled  "An  Aet  to  amend  the  Statute  Law."  The  undersigned  submits  herewi^ 
copy  of  Mr.  Long's  despatch  and  of  the  enclosures  therewith,  and  he  recommends 
that  a  copy  of  this  report,  if  ^approved,  together  with  the  accompanying  papers,  be 
transmitt^  to  the  Lieutenant  Governor  of  Alberta,   for  the  consideration  of   his 

^"TTe'*  meantime  the  undersigned  is  not  disposed  to  recommend  that  IIi« 
Maiesty  should  exercise  tlie  power  conferred  by  Section  17  of  the  Medical  Act,  1886, 
^declU  by  Order  in  Cou'l^cil  that  Part  II  of  the  said  Act  shall  apj^y  o  he 
Province  of  Alberta,  seeing  that  so  long  as  the  proviso  ^o  Section  37  (a)  of  the 
Medical  Profession  Act  of  Alberta,  as  enacted  by  Section  26  of  Chapter  3  of  the 
let  now  in  Question,  remains  in  force,  the  effect  of  such  an  Order  in  Counci  would 
be  to  confer  on  prac  itioners  registered  in  the  United  Kingdom  recognition  through- 
out Alberta  from  which  Canadian  practitioners  who  liave  obtained  registrable 
qualifications  in  their  own  province  or  in  the  United  Kingdom  while  retaming 
Canadian  domicile  would  be  debarred  in  Alberta. 

Humbly    submitted. 
<;        •     .  *  CHAS.    J.   DOHERTY. 

%        '       ■  •  Minister    of    Justice. 


\  it 


■J    s 


Downing    Street,    29th    June.    1917. 


Mv  Lord  Dcke,-I  have  the  honour  to  transmit  to  Your  Excellency    for    he 
consideration  of  your  Ministers,  the  accompanying  copy  of  a  letter  from  the  1  rivy 
Council  office,  on  the  subject  of  an  Act  recently  passed  by  the  Legislature  of  the  Pro 
vin!e  of  Alberta  dealing  (amongst  other  things)  with  the  question  of  medical  recipro- 
eitv  between  that  Province  and  the  Lnited  Kingdom.  .„  ,      ,  T^         i, 

^  2  I  would  refer  you  to  Lord  Crewe's  despatch.  No.  738.  of  the  16th  of  December. 
1909, 'and  subsequent  correspondence  regarding  the  similar  question  -b^«h  -;;«y^ 
the  case  of  the  Quebec  legislation,  and  to  which  allusion  is  made  in  the  letter  Irora 
Te  General  Council  of  Medical  Education  and  Registration  of  the  United  Kingdom 
of  the  8th  instant. 

I  have  the  honour  to  be.  My  Lord  Duke, 

Your  Grace's  most  obedient  humble  servant, 
,.,.>^  ,,.,,,,„,„.  _^  WALTER   H.    LONG. 

Governor  General, 

His  Excellency  tv   ifs.ut*  ^^tt^  i 

The  Duke  of  Devonshire,  K.G.,  G.C.M.G..  G.C.V.O.,  -!; 

&c.,  &c.,  &c. 


i 
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il  PiiivY  CoiNi'iL  Office, 

London,  S.W.,  June  12,  1917. 

RiTi,— T  mil  din'ctt'd  l)y  tlio  Lord  President  of  the  Council  to  transmit  to  you,  to 
be  Initl  before  Mr.  Secretary  Lon>?,  tlie  aecompan.vinj?  copy  of  a  letter  from  the 
General  Medical  Council  containing  observations  on  certain  provisions  of  an  Act 
recently  i)iu-sed  by  the  I-oijislature  nf  the  Province  of  Alberta,  Canada,  dealing 
(amoiig.st  other  tilings)  with  the  qucHtion  of  medical  reciprocity  between  that  i)ro- 
vince  and  the  United  Kingdom,  and  to  state  that,  in  His  Lordship's  opinion,  the 
retention  of  the  proviso  to  section  37a  of  the  Act  in  its  present  form  would  prove  a 
serious  obstacle  in  the  way  of  such  reciprocity. 

I  am  to  point  out  that,  so  long  as  the  proviso  in  question  is  in  force,  the  effect 
of  an  Order  in  Cou""il  .ipplying  Part  II  of  the  Medical  Act,  1886,  to  the  province 
of  Alberta  would  be  to  confer  on  Alberta  practitioners  recognition  throughout  those 
parts  of  the  British  Empire  to  which  Part  II  has  been  applied,  whereas  Canadian 
practitioners  who  have  obtainetl  registrable  qualifications  in  their  own  province,  or 
in  the  United  Kingdom,  while  retaining  their  Canadian  domicile,  would  be  debarred 
from  practice  in  Alberta. 

Tlie  Lord  President  will  accordingly  be  glad  if  Mr,  Long  will  communicate  with 
the  Canadian  Government  with  a  view  to  tlse  amendment  by  the  Provincial  Legis- 
lature of  the  proviso  by  substituting  the  words  "  Proviiice  of  Alberta  "  for  the  words 
"  Dominion  of  Canada,"  thereby  bringing^  it  into  conformity  with  legislation  for  a 
similar  purpose  in  other  provinces. 


t«.. 


The  Under-Secretary  of  State,  etc.. 
Colonial  Office. 


I  am,  etc.,  , 

s       ALMEKIC  FITZKOY. 


t 


■((■.i.,v; 
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I'll: 


■■I ■,,!•.  ' 
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General  Counch,  of  Medical  Edccation  and  Eeqistkatiox  of  the  United  Kingdom. 


,1- '>('": 


h.'iMifrM- 


June  8,  1917, 


Sir, — The  Council  has  received  from  time  to  time  since  the  1.5th  of  May,  1915, 
and  has  entered  on  its  minutes  communications  from  the  Registrar  of  the  College 
of  Physicians  and  Surgeons  of  the  province  of  Alberta,  indicating  the  desire  of  that 
college  for  the  establishment  of  reciprocity  with  the  United  Kingdom.  By  the  last 
Canadian  mail  I  have  received  from  the  Registrar  a  copy  of  an  Act  to  amend  the 
Statute  Law  of  the  province  of  Alberta,  chapter  3,  1917,  section  26  of  which  is  as 
follows : — 

"37a.  Every  medical  practitioner  registered  in  the  Medical  Register  of 
Alberta,  is  amended  by  inserting  immediately  after  section  37  thereof  the 
following  new  section : 

"37a.  Every  medical  practitionner  registered  in  the  Medical  Register  of 
,  the  LTnited  Kingdom  of  Great  Britain  and  Ireland,  upon  proof  to  the  satis- 
faction of  the  Registrar  of  the  College  of  Physicians  and  Surgeons  of  Alberta, 
that  he  is  so  registered,  and  that  he  is  of  good  character,  and  that  he  is  by 
law  entitled  to  practise  medicine,  surgery  and  midwifery  in  the  United 
Kingdom,  shall,  on  application  to  the  said  registrar  and  on  payment  of  such 
fee,  not  exceeding  $100  as  shall  be  the  fee  which  by  regulation  of  the  Council, 
shall  from  time  to  time  be  charged  for  registration  of  all  iiersons  entitled  to 
i  be  registei-ed  in  the  province  of  Alberta,  be  entitled  without  examination  in 
the  province  of  Alberta,  to  be  legistcrcd  under  the  provision  of  the  Medical 
Profession  Act : 

"  Providtd  that  he  proves  to  the  satisfaction  of  the  registrar  that  the 
diploma  or  diplomas,  in  respect  of  which  he  was  registered  in  the  said  Medical 
register  of  the  United  Kingdom,  was  or  were  granted  to  him  at  a  time  when 
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Ddininion  of  Caimda." 

JTo  .i™c,  o£  ti  o  Dominion  of  Cmml.,  anj  other  ,.«r.,  of  tl,o  Em,.m,,  ««»  objoclo,     o 
r, I,"  ?rhV Council  .n<l  lo,.«l  IcBi.lulion  1„«1  to  ,._•  r«.il,.,l    o  „,  ";  <■'  '»  '°I';' 7, 

Icibcd      The  president  is  convinced  that,  if  Alberta  is  ^^^''"''^ .,'' J''\']llf'''Z 

word,  "nonunion  of  Cnnadn"  in  the  proviso  referred  to,  »"'' j"''™''',^'''',, ?'"".,,, 
you  would  al80  move  the  Privy  Couuoil  to  eommuuieate  m  regard  to  this  mn.ttr 
the  Privy  Council  for  Canada. 

I  am,  etc., 


A.  J.  OOOKINOTON, 

Acting    Registrar. 


The  Clerk  of  the  Council, 

Privy  Council  Office,  S.W.T. 


\ 


Edsionton,    August    20th,    1918. 
Memo  for  the  Hon.  Mr.  Boyle: 

.       Re  Alberta  Medical  Profession  Act  and  attached  communications  from 

the  Secretary  of  State. 
In  1917  provision  was  made  for  the  registration  here,  without  examinati.n,  of 
nodical  prISn:rs  registered  in  Great  Britain.     It  was  made  Y:fZ'\Z^:^ 
registration,  however,  that  the  applicant,  prove  to  tl^.^/^^f  "^^T    Medfcaf  £"!« 
that   the   diploma,  in   respect  of   which  he  was   ^^?^'X^  '\.^ ^^^^e  .^nsZ 
Register  of  the  United  Kingdom,  was  granted  to  him     at  a  *"'?.«,^^7^ /^'^  '""1^ 
domiciled  in  the  Province  of  Alberta,  or  in  the  course  of  a  1-"°?  «f  not  Ic.  than 
tivp  venvs   durintr  all  of  which  he  resided  out  of  the  Dominion  of  Canada. 
'''  ^J^  oyetifn  laLd  in  the  attached  correspondence  is  -/^-^--^^tie  condi  ion 
above   referred   to,   and   it   is   --mn.   dcd   in   the   correspondence   t^^^^  .end. 

"Dominion  of  Canada"  be  replaced  in  the  Act  by  "Province  «*  J^^^f^^^^"  ^^^ 

These  objections  can  no  longer  be  taken  as  the  entire  pimision   of  o"i    ^ct 
respecSig  the  conditions  of  registration  under  Section  37a,  has  ^;<;-  -P-^^^^^ 
be  ng  now  provided  hy  Section  64  of  the  Statue  Law  Amendement  Act.  1M8.  that 


A«,«{SaiL!^;r.t7Si!FrT<>s^ 
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in  order  t5  obtain  sucli  registration  it  will  only  be  necessary  to  prove  to  the  llegis- 
trar  that  the  General  Medical  Council  of  Great  Britain  will  accept  diplomas  of 
persons  admitted  upon  the  Alberta  Medical  Kegister  under  the  provisions  of  the 
first  subsection  of  Section  35  of  the  Alberta  Medical  Profession  Act. 

W.    FORBES, 

Acting    Deputy    AHorneij    (iencral. 


1918,  1919,  1920 

Reports  on  Statute-  for  the  year  1918,  1919  and  1920  for  Alberta  approved  by  the 
Governor  in  Coimcil  (  mtain  no  connnents :  the  Statutes  are  left  to  such  operation 
as  they  may  have.  In 
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60th  VICTOllIA,  1896 

2>-D  Session— 3i:d  Lkgislatitue 
(Approved  February  ~'i.^  I'iOl) 
Deiwrtsient  Of  JisTiOK,  OTTAWA,  l7th  February,  1S07. 
To  His  ExcUency  the  Gorenior  General  in  Council: 

The  undersigned  has  the  ho-.our  to  report  that  he  has  examined  the  several 
Ordinanees  passed  by  the  I.egislative  Assembly  of  the  >^  '  thwest  lerntones  m  the 
sixtieth  year  of  Her  Majesty's  reign  (18S)G),  assenled  to  u  the  oOth  Of^^er  1896, 
and  received  bv  the  Secretary  of  State  for  Canada  on  the  HOth  day  of  Novembei, 
189€,  and  he  is   of  opinion   tlu>t  they  may  be  left  to   the.r  oi>eration  without  any 

observations.  .     , 

The  undersigned  recommends  that,  if  this  report  be  approved,  a  copy  ot  the 
same  be  sent  to  the  Lieutenant  Governor  of   the  Province  for  the  information  of 

his  Government. 

T{esi)ectfiilly  submitted, 

O.   MOW  AT, 

Minister   of  Justice. 


6l8t  VICTORIA,  1897 

3Rn  Session— 3Rn  Leoislatlre 
(Approved  Seplemher  1,  1S98) 
Department  of  Jlstice,  Ottawa,  litlt  August,  1898. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  uixm  the  Ordinances  of 
the  Northwest  Territories,  passed  in  the  year  18U7.  mid  re.'eived  by  the  Secretary  of 
State  for  Canada  on  the  24t.h  day  of  January.  1898,  as  follow.-.  :— 
Ordinance  Ko.  8.  "An  Ordinance  resi)ecting  Municipalities.'' 
By  sectioA  98  of  this  Ordinance  the  Council  of  every  municipality  is  empowered 
to  pass  bv-laws  for  certain  purposes,  amongst  others,  under  paragniph  63  of  the  said 
section,  for  regulating  the  rate  of  six?ed  of  railway  trains  f.nd  engines  along  or  awoss 
any  of  the  streets  or  avenues  of  the  municipality,  and  for  other  purposes  touching 
the  operation  of  railways  upon  the  streets  of  the  municipality,  and  precauaons  to  be 
observed  at  crossings.  '  , 

The  undersigned  observes  that  while  the  power  so  conterre<l  may  have  applica- 
tion with  reference  to  railways  within  the  jurisdiction  of  the  Legislative  Assembly 
of  the  Northwest  Territories,  it  is  at  least  very  (luostionablo  whether  it  can  have  any 
appl'oition  to  railways  under  the  exclusive  authority  of  the  Parliament  of  Canada, 
especiallv  in  view  of  the  fact  that  Parliament  has  already  legislated  with  respect  to 
the  subjects  as  to  which  the  municipalities  are  by  the  SQ*.Mion  in  question  empowered 
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to  make  by-laws.  The  undersigned  does  not  consider,  however,  that  the  inconvenience 
wliieh  may  arise  from  leaviuff  this  Statute  to  its  operation  is  such  as  to  justify  Your 
Excellency  in  the  exercise  of  the  power  of  disallowance. 

Ordinance  Xo.  17  entitled  "An  Ordinance  respecting  the  Department  of  Public 
Works." 

Section  28  purports  to  authorize  the  Commissioner  of  Public  Works  to  stop 
the  construction  of,  or  cause  to  be  removed,  works  being_  constructed,  or  which  have 
been  constructed,  in  a,ny  river  which  will  obstruct  the  navigation  of  such  river. 

The  subject  of  navigation  being  one  of  the  exclusive  subjects  for  Dominion 
legislati(m,  and  no  authority  with  regard  to  that  subject  having  been  conferred  upon 
the  Legislative  Assembly,  the  undersigned  considers  that  the  provision  referred  to  is 
ultra  vires.  The  Courts  may,  however,  conveniently  give  etfect  to  this  view,  and 
having  regard  to  the  other  provisions  of  this  Ordinance,  which  are  unobjectionable, 
the  undersigned  does  not  recommend  disallowance. 

Ordinance  No.  3G  entitled  "  An  Ordinance  respecting  Justices  of  the   Peace." 

Section  11  provides  that  every  Justice  of  the  Peace  who  convicts  and  imposes  any 
fine,  forfeiture  or  penalty  shall  make  a  return  thereof  to  the  Attorney  General  and 
to  the  Territorial  Treasurer,  and  that,  except  where  otherwise  specially  provided,  the 
ftuiount  of  such  fine,  forfeiture  or  penalty  shall  be  transmitted  to  the  Territorial 
Secretary  by  the  Justice  of  the  Peace. 

The  undersigned  assumes  that  this  provision  is  intended  to  apply  only  to  fines, 
forfeitures  or  penalties  imposed  upon  the  authority  of  Territorial  Ordinances.  It 
can  have  no  application  to  cases  arising  under  the  laws  of  the  Dominion.  It  is,  how- 
ever, expressed  in  terms  so  general  as  to  include  such  easea,  and  the  undersigned 
recommends  that  the  attention  of  the  Legislative  Assembly  be  called  to  this  section 
with  a  view  to  a  suitable  amendment  limiting  its  application  to  cases  within  the 
jurisdiction  of  the  Legislature. 

Tlie  undersigned  sees  no  reason  to  comment  upon  the  remaining  Ordinances, 
and  he  recommends  that  they,  together  with  those  specially  referred  to  in  this 
report,  be  left  to  their  operation. 

.  tw,     Kespectfully  submitted, 

DAVID  MILLS. 
'    I        lij  >•  Minister    of   Justice, 

e2nd  VICTORIA,  1898 

4tii  Session — 3bd  Legislative  Assembly  ■■■-,' 

';    .     '    i    ^     ■''      I'.^h       (Approved  17  April.  1899)  '■  '*; 

T)epaRTMent  op  Justice,  Ottawa,  7th  March,  1899. 
To  His  Excellency  the  Governor  General  in  Cotmcil: 

T'"  undersigned  has  had  under  consideration  the  Ordinances  of  the  Legislative 
A5=!cmbly  of  the  Nortliwest  Territories,  passed  in  the  year  1898,  and  received  by  the 
Secretary  of  State  for  Canada  on  4.th  October,  1898,  and  ho  is  of  opinion  that  those 
Ordinances  may  be  loft  to  their  operation  without  comment  with  the  exception  of— 

]sro.  30— "An  Ordinance  respecting  Irrigation  District"*." 

Section  29  of  thi^  Ordinance  pi-ovides  'that  occupants  of  town  lands  in  respect  of 
which  homestead  or  pur(ihaso  rights  have  been  granted  shall  be  liable  to  taxation  in 
re=pect  of  their  occupancy  of  the  same,  in  the  same  way  as  owners  of  other  lands. 

This  section,  as  the  undersigned  constru&s  it,  contenvi)lates  only  a  personal  taxa- 
tion and  not  a  taxation  of  the  lands.     The  taxes  would  be  recoverabio  in  the  manner 
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provided  by  sections  67  'and  68,  and  it  is  not  intended  that  they  should  be  a  charge 
upon  the  land  or  collected  as  provided  by  sections  70-73.  _  •  •,  •  , 

Upon  that  construction  the  ejection  is  unobjectionable.  Any  interpref«tion  which 
would  charge  these  taxes  upon  the  lands  would  give  the  section  an  effect  beyond  the 
authority  of  the  Legislative  Assembly,  and  this  it  would  be  the  duty  of  the  courts  to 

^^^"sUtion  77  is  in  terms  wide  enough  to  authorize  regulations  being  made  which 
would  be  inconsistent  with  section  34  of  the  Northwest  Irrigation  Act  1898,  and  it 
would  'have  been  better  if  the  power  given  by  that  section  had  been  stated  to  be  sub.iect 
to  the  provisions  of  the  latter  Act,  a.s  the  present  expression  is  somewhat  mislonding. 
The  undersigned  recommends  that  the  matter  be  called  to  the  attention  of  the  Legis- 
lative Assembly,  so  that  they  may  make  a  proper  ameTidment. 

No.  39,  "  An  Ordinance  respecting  the  Consolidated  Ordinancee  of  the  Terri- 

*°"^This  Ordinance  provides  for  the  consolidation  of  the  public  Ordinances  of  the 
Territories,  and  for  bringing  the  consolidation  into  effect  by  proclamation  of  the 

Lieuter""+  Governor.  ,  ..  i  ^-  i,-  i,    •     * 

The  Ordinance  in  itself  is  unobjectionable,  but  the  consolidation  whic^  is  to 
be  made  under  it  has  not  yet  been  submitted  to  the  undersigned,  and  he  cannot,  there- 

fovp  exnrese  an  opinion  upon  it.  ,   ,  .  i         t_ 

The  undersigned  assumes,  however,  that  it  is  not  intended  to  enact  new  laws  by 
the  consolidation,  and  existing  Ordinances  contained  thorein  will  be  considered  as 
subject  to  comments  which  were  made  upon  them  in  the  ordinary  course. 

The  under«igned  does  not  consider  that  either  of  theso  Ordinances  should  be 
disallowed,  and  he  recommends  that  a  copy  of  this  report,  if  approved  be  transmitted 
to  the  Lie;t'nant  Governor  of  the  Territories  for  the  information  of  his  Government. 

Eespeotfully  submitted, 
'    '     ^  ;  ;  '  DAVID  MILLS, 

'  '  ■■  '-"  ■  •''  ■  '*■■-   ''''•■''""'  ''^'  '       "     '     ■  '         ,      ,  Minister  of  Justice. 
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Reports  on  Statutes  for  the  years  1899  and  1900  for  the  Northwest  Territories 
approved  by  the  Governor  in  Council  contain  no  comments;  the  Statutes  are  left  to 
such  operation  as  they  may  have. 


^'^'^  *  1  EDWARD  Vn,  1901 

3rd  Sbssion — 4th  Legislative  Assembly 
j,v,  (Approved  25  January,  190B) 

"■  Department  of  Justice,  Ottawa,  December  31,  1901. 

Those  ordinances  were  received  by  the  Secretary  of  State  for  Canada  on  l.'Jth 

July  last.  .      T>  1 1-    w    1    » 

Chapter  4,  "  An  ordinance  respecting  Public  Works.  ,      ^      .      . 

Section  28  provide  that  the  (Commissioner  of  Public  Works  for  the  Tevritorie.* 
mav  clofio  up  tho  whole  or  «ny  portion  of  any  public  road  allowance  or  any  public  road, 
nnd  miv'dcnl  with  the  land  in  such  road  allowance  or  otlicr  public  road  as  may  socm 
expedient  mid  (2)  that  all  do.Mimcnts  necessary  to  transfer  the  title  to  the  provmce  o 
any  roud  allowance  or  any  public  trail  which  has  been  closed  as  therein  provided,  shall 
be  signed  by  the  commissioner.         - , 
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This  secUon  would  appear  to  be  ultra  rircs  of  the  Territorial  Ijogi-slature  in  view 
of  the  provisions  of  subsection  1  of  section  20  of  chapter  17  of  the  Dominion  statutes 
of  1894,  as  that  subsection  is  enacted  by  section  20  of  chapter  28  of  the  statutes  of 
189Y.  The  eubsection  as  so  enacted  provides  that,  subject  to  any  ordinance  made  with 
respect  (thereto,  the  Lieutenant  Governor  in  Council  may  close  up  any  road  allowance 
or  trail  which  has  been  .transferred  to  the  Territories,  or  vary  its  direction,  and  may 
open  and  establish  any  new  highway  instead  thereof,  and  may  deal  with  the  land  in 
any  road  allowance,  public  travelled  road  or  trarl  so  closed  as  he  sees  fit. 

It  seems  clear  tha*  while  the  legislature  might,  by  ordinance,  have  provided  a 
procedure  for  the  closing  of  roads  by  the  Lieutenant  Governor  in  Council,  or  have 
defined  the  circumstances  in  which  roads  might  be  so  closed,  and  might  have  prescribed 
the  method*  and  procednre  for  the  dealing  by  the  Lieutenant  Governor  in  Council 
with  the  lands  comprised  in  closed  roads  or  road  allowances,  it  was  beyond  its  power  to 
vest  in  any  other  Ixxly  or  official,  the  power  to  close  them  up,  or  to  deal  with  the 
lands  in  them  when  closed. 

The  undersigned  considers,  therefore,  that  section  2S  should  be  repealed  or 
amended  so  a«  to  make  its  provisions  consistent  with  those  of  the  Dominion  statute, 
and  he  recommends  that  the  government  of  the  Territories  be  requested  to  have  such 
amendment  made  at  the  next  session  of  the  legislature. 

Chapter  7,  "An  ordinance  vesix'cting  steam  boilers,"  provides  for  the  appomtment 
of  inspectors  of  steam  boilers  for  the  Territories,  and  requires  all  such  boilers  to  be 
annually  inspected  by  the  inspectors.  No  express  exception  from  the  requirements  of 
the  ordinance  is  made  as  to  Dominion  Government  boilers  or  boilers  need  upon  work, 
under  the  exclusive  jurisdiction  of  parliament.  The  undersigned  apprehends  that  the 
ordinance  must  be  construed  as  not  applying  to  these,  and  that  in  so  far  as  it  could 
be  held  to  have  any  application  to  such  Dominion  boilers  the  ordmance  must  be 
ult'-a  vires  The  undersigned  does  not  recommend  disallowance,  but  he  directs  atten- 
tion to  the  matter,  with  a  recommendation  that  the  Territorial  government  have  tlie 
Act  amended  so  as  to  expressly  except  from  its  operation  all  boilers  nsed  in  connection 
with  works  under  the  exclusive  authority  o"  parliament.  ,  •     .     ,• 

Chapter  22,  "  Vn  ordinance  respecting  foreign  companies,  will  be  tlie  subject  ot 
a  separate  report.  The  other  ordinances  may  be  left  to  their  operation  without  com- 
ment. 

:       y.^!    •■   ',■.--     '.;;,  '^-».^- .w„,.  ;        DAVID    MILLS, 

*"■'[  ...  Minister   of    Justice. 


(Approved  10  Januari),  1902) 
Depahtment  of  JusTicfc,  Ottawa,  21st  December,  IftOl. 

To  His  Excellency  the  Oovemor  Oeneral  in  Council: 

The  undersigned  has  had  under  consideration  chapter  22  of  the  ordinances  of 
the  Northwest  Territories,  passed  in  the  first  year  of  His  Majesty's  reigii  (IrtOl)  and 
received  by  the  Secretary  of  State  for  Canada  on  13th  July,  1901,  intituled:  An 
Ordinance  respecting  Foreign  Companies." 

The  expression  "foreign  company"  is  defined  to  mean  any  company  or  assocation 
incoriwrated  for  the  purpose  of  carrying  on  any  business  to  which  the  legislative 
authority  of  the  Legislative  Assembly  of  the  Territories  exte.ids,  otherwise  than  by 
or  under  the  authority  of  an  oriliiiance  of  the  Territories. 

It  is  provided  that  no  foreign  company  having  gain  for  its  object  or  a  part  of 
its  object,  shall  carry  on  any  part  of  its  business  in  the  Territories,  unless  and  until 
it  shall  have  been  duly  registered  and  licenseti  under  this  ordinance,  and  unless  such 
license  is  in  force,  and  there  is  a  penalty  provided  against  any  unlicensed  foreign 
company  carrying  on  business,  and  against  any  company  or  i)erson  doing  business 
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on  behalf  of  such  unlicensed  foreign  company.  It  is  enacted  that  a  foreign  company 
may  become  registered  and  obtain  a  license  authorizing  it  to  carry  on  its  business 
or  part  thereof  within  the  Territories  on  compliance  with  the  provisions  of  the 
ordinance,  and  on  payment  of  such  fee?  as  may  be  prescribed  by  the  Lieutenant 
Governor  in  Council,  and  that  subject  to  the  provisions  of  its  charter  and  regulations 
and  to  the  terms  of  the  license,  such  company  shall  upon  being  licensed,  have  the  same 
powers  and  privileges  in  the  Territories  as  if  incorporated  under  the  provisions  of 
the  Companies'  Ordinance. 

It  may  be  observed  here  that,  inasmuch  as  a  foreign  company  is  prohibited  from 
doing  any  business  without  license,  and  since  the  effect  of  the  license  is  thus  stated  to 
entitle  the  company  subject  to  the  provisions  of  its  charter  and  regulations  and  the 
terms  of  its  license  to  the  same  powers  and  privileges  in  the  Territories  as  if  incor- 
porated under  the  provisions  of  The  Companies'  Ordinance,  the  implication  and 
probable  intention  of  the  Legislature  would  seem  to  be  that  such  a  company  when 
licensed  may  only  carry  out  within  the  Tei-ritories  the  objects  of  its  charter  in  so  far 
as  the  same  are  authorized  by  the  terms  of  the  license  and  the  provisions  of  The 
Companies'  Ordinance,  so  that  tliere  may  be  limitations  imposed  even  as  against  a 
licensed  company  to  exercise  the  powers  conferred  by  its  constitution. 

Before  the  issue  of  a  license  to  any  foreign  company,  the  company  is  reipiired  to 
file  in  the  office  of  the  registrar  a  verified  copy  of  its  charter  and  regulations',  an 
affidavit  that  the  company  is  still  in  existence  and  legally  authorized  to  transact  busi- 
ness under  its  charter,  a  copy  of  the  la.*t  balance  sheet  of  the  company  anil  tiie  auditor's 
report  thereon  (or  in  the  case  of  a  company  licensed  under  the  Insurance  Act  of 
Canada,  a  duplicate  of  its  last  annual  i-eturn),  also  a  duly  executed  power  of  attorney 
approved  by  the  registrar,  empowering  some  person  therein  named  residing  within  the 
Territories  to  act  as  attorney  for  the  comi)any  for  the  purpose  of  accepting  service 
of  process,  &e. 

Section  6  provides  that  if  the  registrar  is  satisfied  that  the  company  is  one  that 
should  he  registered,  .he  .shall  thereupon  register  the  same  and  issue  a  license 
containing  certain  particulars,  the  form  of  which  license  is  by  section  16  to  be 
prescribed  by  the  Lieutenant  Govenor  in  Council. 

Section  8  requires  every  company  licensed  under  the  ordinance  to  make  a  state- 
ment annually  to  the  registrar,  verified  by  aflidavit,  containing  a  number  of  particulars 
as  to  the  constitution  and  business  of  the  company,  except  with  regard  to  companies 
licensed  under  the  Insurance  Ac^  of  Canada,  as  to  which  a  verified  copy  of  an  annual 
return  is  to  be  accepted  in  lieu  of  the  foregoing  statement.  The  registrar  is,  however, 
authorized  to  require  any  foreign  company  to  supply  such  further  and  other  informa- 
tion as  shall  seem  to  him  reasonable  and  proper.  The  Lieutenant  Governor  is 
empowered  by  Order  in  Council  to  suspend  or  revoke  the  license  to  any  company  which 
refuses  or  fails  to  keep  a  duly  appointed  attorney  within  the  Territories,  or  to  comply 
with  any  of  the  provisions  of  the  ordinance. 

There  is  no  doubt  under  the  definition  above  quoted  that  the  ordinance  is  intended 
to  apply  to  companies  incorporated  by  or  under  the  authority  of  Canada,  as  well  as 
to  companies  incorporated  by  any  other  authority  outside  the  Territories  and  it  is  the 
xmdersigned  apprehends  clear  having  regard  to  the  provisions  of  the  ordinance, 
especially  those  to  which  ho  has  particularly  referred,  that  the  object  in  view  is  not 
merely  taxation,  but  also  the  regulation  by  means  of  licensing  jurisdiction  of  the 
business  of  companies  to  which  the  ordin,in''j  is   intended   to   apply. 

The  attention  of  the  undersigned  was  first  called  to  this  ordinance  by  letter  of 
10th  September  last,  from  Messrs.  Lougheed  and  Eennett,  barristers,  of  Calgary,  a 
copy  of  whose  communication  and  of  tlio  <'orrespondence  thereujion  with  the  Attorney 
General  of  the  Northwest  Territorie.-  is  submitted  herewith.  The  Deputy  Minister 
of  Justice  having,  by  direction  of  the  undersigmxl,  written  to  the  Attorney  General 
of  the  Northwest  Territories,  requesting  him  to  submit  any  reasons  which  he  thought 
proper  for  (ionsideration  of  the   undersigned   in  reporting  upon   the   ordinance,   the 
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Attorney  General  c'ted  the  Companies'  Act,  1897,  of  British  Columbia,  Part  VI., 
Revised  Statutes  of  British  Columbia,  1897,  Chapter  44,  and  the  Ontario  Act,  respect- 
ing the  licensing  of  extra  provincial  corporations,  C3  Victoria,  Chapter  24,  as 
precedents  for  the  ordinance.  He  states  that  the  ordinance  in  question  follows  these 
statutes,  and  'nasmuch  as  neither  of  them  was  disallowed,  he  assumed  that  the  policy 
of  Your  Excellency's  government  was  not  to  interfere  with  such  legislation. 

The  undersigned  does  not  consider  it  necessary  to  compare  in  detail  the  present 
ordinance  with  the  statutes  to  which  the  Attorney  General  refers.  It  dififers  in 
material  respects  from  both  of  them.  The  British  Columbia  Act  was  left  to  its 
operation  subject  to  the  remarks  of  the  Minister  of  Justice  set  forth  in  his  report 
approved  by  the  Oovernor  General  in  Council  on  8th  November,  1897,  and  it  is 
evident  that  that  Act  was  not  understood,  so  far  as  the  point  now  in  question  is 
concerned,  otherwise  than  as  a  measure  of  taxation.  The  Minister  stated  expressly 
that  he  construed  the  Act  to  intend  that  upon  compliance  with  the  statutory  condi- 
tions, a  company  shoulr!  be  entitled  to  license,  and  that  no  iwwer  was  attempted  to  be 
conferred  by  the  Act  which  would  authorize  the  licensing  futhority  in  refusing  a 
license  to  such  a  company,  where  the  company  had  complied  with  the  requirements  of 
the  Act  which  seemed  not  unreasonable  as  to  the  filing  of  information  and  payment  of 
fees.  The  Ontario  Act  which  more  nearly  resembles  this  ordinance  narrowly  escaped 
disallowance,  and  it  was  only  saved  by  amendments  made  or  agreed  to  be  made, 
removing  the  objections  raised  by  the  undersigned  which  apply  similarly  to  this 
ordinance. 

It  has  heen  frequently  stated  by  the  undersigned  or  his  predecessors  in  office, 
that  the  Parliament  of  Camda  iu  *'ne  execution  of  its  general  authority  to  legislate 
for  the  peace,  order  and  good  government  of  Canada  as  well  as  in  the  regulation  of 
trade  and  commerce,  may  incorporate  companies  with  authority  to  do  business 
throughout  the  Dominion,  both  with  regard  to  matters  specially  enumerated  by  section 
91  of  the  British  North  America  A  ct,  and  as  to  matters,  which  so  far  as  the  territorial 
authority  of  the  legislatures  extend,  are  comi)etent  to  th^se  legislatures;  and  while 
the  undersigned  does  not  deny  to  the  legislatures  power  of  taxation,  he  holds  that 
neither  in  the  execution  of  that  or  any  other  power  ha\e  they  the  right  to  for- 
bid the  exercise  by  a  company  of  its  authority  competently  conferred  in  the  execu- 
tion of  the  exclusive  i)owers  of  parliament  or  to  impose  restrictions  upon  such 
Dominion  corporations,  from  which  the  like  companies  incorporated  for  similar  pur- 
poses within  the  province,  are  exempt.  The  ordinance  in  question,  however,  contem- 
plates that  result,  not  only  to  the  extent  already  pointed  out,  but  because  it  appears 
to  vest  a  discretion  in  the  registrar  as  to  whether  or  not  any  company  applying  shall 
be  licensed.  If  it  be  determined  that  a  company  may  be  licensed,  the  powers  con- 
ferred by  its  chnrtec  may  be  limited  by  the  license,  and  the  Lieutenant  Governor  in 
Council  is  authorized  at  any  time  to  revoke  the  license.  Such  provisions  relate  to 
regulation  rather  than  taxation,  and  are  in  the  opinion  of  the  undersigned  ultra  vires. 
With  reference  to  the  Ontario  Act,  the  undersigned  stated  that  he  did  "ot  consider 
that  a  provincial  legislature  ought  to  require  the  payment  of  a  license  fee  as  a  Con- 
di lion  to  u  Dominion  corporation  doing  business  within  the  province,  or  to  exact 
license  fees  discriminating  between  the  trading  corporation  establ'shed  by  parlia- 
ment and  those  established  by  the  legislature.  lie  stated  that  it  was  impossible  to 
admit  consistently  with  the  general  interests  of  Canada  the  principle  of  interference 
with  Dominion  policy,  by  discriminating  taxation  on  the  part  of  a  province  in  a 
matter  within  Dominion  jurisdiction,  and  that  in  such  case  disallowance  was  the 
proper  remedy.  The  Ontario  Act  having  been  already  amended  by  providing  in  effect 
that  the  licenses  to  be  issued  thereunder  should  not  be  subject  to  any  limitations  or 
conditions  which  would  restrict  the  right  of  any  corporation  constituted  by  the 
Dominion  or  the  late  province  of  Canada,  to  carry  on  and  exercise  in  Ontario  all  the 
business  and  powers  which  by  its  Act  or  charter  of  incorporation  it  might  be  authorized 
to  carry  on  and  exerice  in  Ontario,  the  undersigned  considered  that  there  should 
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be  further  legislation  cither  exempting  I^-^J-J-f;-;!^^^ 

establishing  equality  with  regard  to  license  fees  and    "j;^"  "^^^    con.muni- 

and  provincial  companies,  and  the  Ontario  government  by  f«r"f    "^  ^^  fj/  be 

+   1  t«  V«„r  Vvfellencv's  covernment,  gave  the  assurance  that  legislation  wouia  oc 

Act  as  amended  was  permitted  to  remain  in  operation.  „„  ,    „„iv   he 

The   undersigned   considers    that   the   ordinance  now   in   question   caa    onl>    be 

"he  Territories,  as  against  companies  incorporated  by  or  under  the  authority  ot 

''""rhe  tde'S^nrd  recommends,  therefore,  that  a  copy  of  this  report,  if  approved 
he  transm  "ted  t 'the  Lieutenant  Governor  of  the  Territories,  and  that  he  be  requested 
^o  nfrrn  You  Excellency's  government  as  soon  as  convenient,  whether  his  govern- 
ment wTl  uiX-take  to  have  the  ordinance  amended  in  the  manner  indicated  above 
Luh  n  e  me  limi  ed  for  disallowance.  The  Lieutenant  Governor  may  also  be 
f^^.,.^L  Territorial  government  agree  to  make  such  amendments  to  submit 
rc:p;^rsuc^   pr:;r^^  for%he  consideration  of   Your   Excellency's 

government.  '       R^gp^^tfully  submitted, 

;    :  .    '  DAVID  MILLS. 

Minister  of  Justice. 


Messrs.  Lougheed  and  Bennett  to  the  Honourahle  the  Minister  of  Justice 

,^      ,  Calgary,  N.W.T.,  September  10,  1901. 

STR-On  behalf  of  a  large  number  of  companies  incorporated  by  letters  patent 
undefthe  provisions  of  "The  Companies'  Act,"  ™d  statutes  of  (panada.  1^ 
ehap  er  119  and  amendments  thereto,  we  beg  to  direct  your  attention  o  The 
Sgn   Companies'   Ordinance ''  passed  by  the  1     >^^^^^^^^  ^-   ^, 

out  a  license  and  pay  a  very  large  fee  therefor.  aefiniti.,n  of 

We  submit  that  the  legislation  is  ultra  vires  atJeas  tin  so  l^  ly^'^;  ■     ^ 

a  foreign  company  is  concerned.     Subsection  1  of  section  2  of  the  ordinance 

follows.-  ^^  company'  shall  mean  any  company  or  association  incorporated 

for  the  mirpose  of  carrying  on  any  business  to  which  the  legislative  authority 

of  ttJTLSlative  Assemb^  of  the  Territories  extends    otherwise  than  by  or 

under  tlie  authority  of  an  ordinance  of  the  Territories. 

Phnnter  ^2  sec  6,  54  and  55  Vic.  and  chap.  28,  60  and  0,1  Vic.    section  0  (Dom  ) 
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the  incorporation  of  companies.  The  Companies'  Act  is  undoubtedly  applicable  to 
the  Territories,  and  we  submit  that  any  legislation  passed  in  the  Territories  must 
necessarilj'  therefore  be  subject  to  the  provisions  of  chapter  119  and  amendments 
thereto  of  the  revised  statutes  of  Canada.  Take  two  cases  now  before  us  as  examples. 
The  H.  W.  MicNeill  Company,  Limited,  have  a  charter  of  incorporation  under  the 
great  seal  of  Canada  authorizing  them  to  carry  on  the  business  of  coal  niining.  The 
head  office  of  this  company  is  at  Anthracite,  within  the  Territories.  The  Calgary 
Brewing  and  Malting  Company,  Limited,  is  another  company  holding  a  charter  of 
incorporation  under  the  great  seal  of  Canada.  This  company's  head  office  is  at 
Calgary  and  it  is  authorized  to  carry  on  business  within  the  Dominion  of  Canada. 
The  Great  West  Saddlery  Company,  Limited,  another  company  whose  head  office  is 
in  the  city  of  Winnipeg,  but  which  carries  on  business  at  many  points  in  the  Terri- 
tories, has  a  charter  of  incorporation  under  the  great  seal  of  Canada  authorizing  it 
to  carry  on  business  throughout  the  Dominion  of  Canada.  If  chapter  22  of  the 
ordinances  of  1901  is  allowed  to  go  into  operation,  the  result  will  be  to  absolutely 
destroy  the  provisions  of  the  Companies'  Act  of  Canada,  in  so  far  as  these  companies 
are  concerned,  but  not  only  is  it  sought  to  apply  the  provisions  of  the  ordinar  a  to 
such  commercial  companies  as  those  mentioned,  but  also  to  life  insurance  and  kindred 
institutions.  The  result  in  the  latter  oases  is  to  destroy  entirely  the  effect  of  section 
4  of  the  Insurance  Act,  Chap.  124,  R.S.C.,  which  provides  that  insurance  companies 
with  a  Dominion  license  may  "  carry  on  such  business  in  Canada."  We  quite 
admit  of  course  that  it  is  within  the  power  of  the  Territorial  Assembly  to  pass 
legislation  taxing  every  company  doing  business  within  the  Territories.  Such 
legislation  would  come  within  the  principale  of  the  Bank  of  Toronto  and  Lamb,  but  the 
ordinance  in  question  is  not  a  taxing  ordinance;  it  is  a  licensing  ordinance  pure  and 
simple,  and  as  it  comes  into  for"3  on  the  1st  day  of  October,  1901,  we  should  be 
glad  to  have  a  reply  from  your  department  at  an  early  date  indicating  whether  or 
not  it  is  to  be  permitted  to  go  into  operation. 

Yours  faithfully 

LOITGHEED  &  BENNETT. 


'        '  ■  '    27{e  Deputii  Minister  of  Justice  to  the  Attorney  General 

Department  of  .Tustice,  Ottawa,  September  14th,  1901. 

giR^ — ^X  am  directed  to  inclose  for  your  consideration  copy  of  a  communication 
dated  10th  instant,  received  from  Messrs.  Lougheed  &  Bennett,  of  Calgary,  calling 
attention  to  chapter  22,  intituled:  "The  Foreign  Companies  Ordinances,"  passed  by  the 
Legislative  Assembly  of  the  Territories  at  its  last  session.  Will  you  be  good  enough 
to  submit  such  observations  as  you  think  proper  for  consideration  of  the  Minister  in 
reporting  upon  this  ordinance  in  view  of  the  representations  made. 

I    have,    &c., 
*'     ■  E.    L.    NEWCOMBE, 

,,    ,       .  ,.  Deputy    Minister   of   Justice. 


The  Attorney  Gencrnl  of  the  North-west  Territories  to  the  Deputy  Minister  of  Justice. 
Office  of  the  Exe(  utive  Councit.,  Regina,  October  2nd,  1901. 

SiK, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  14th  ult., 
inclosing  a  copy  of  a  letter  from  Messrs.  Lougheed  &  Bennett,  advocates,  of  Calgary, 
pointing  out  that  in  their  opinion  the  Foreign  Companies  Ordinance,  chapter  22  of 
the  ordinances  of  1901,  is  ultra  vires,  and  asking  for  the  submission  of  such  observa- 
tions thereon  as  I  consider  proper  for  the  consideration  of  the  Minister.    Before  con- 
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JSis  subTec  tw^^^^^^^  to  similar  provincial  legislat  on ;  and  I  am  aware 

Satlfhafbrenco;  ended  in  the  past  by  the  Dominion  author.t.cs  that  t^o  provmeos 
had  no  power  to  impose  on  Dominion  companies  conditions  such  as  are  imposed  by  these 
Acts  BuTL  virof  these  facts,  that  the  Acts  mentioned  have  -o*  been  disallowed 
anTthat  practi  ally  the  same  question  is  involved,  I  have  assumed  that  the  present 
federd  government  preferred  to  leave  such  arguable  matters  to  t^e  courts  to  dec^e. 
Tf  I  ar^i  fn  eriTas  to  this,  and  the  Minister  wishes  to  consider  the  question  of  authority. 
I  shall  be  very  pleased  to  furnish  him  with  reasons  why  I  consider  the  ordmance 
Lder  consideration  is  within  the  authority  of  the  Legislatuo  Assembly  to  pass. 

I  have,  &c., 

F.    W.    G.    HAULTAIN, 

Attorney    Qeneral. 


BILL 


No. 


OF  1902. 


An  Ordinance  to  amend  Chapter  22  of  the  Ordinances  of  1901,  intituled  "An  Ordin- 

ance  respecting  Foreign  Companies. 

(Assented    to  1902.) 

The  Lieutenant  Governor  by  and  with  the  advice  and  consent  of  the  Legislative 

AasPTTiWv  of  the  Territories,  enacts  as  follows: — 

Assembly  ottne  1  ,         Companies  Ordinance  is  hereby  amended  by  striking 

out  the  word"  "my  from  time  to  time  be  prescribed  by  the  Lieutenant  Governor  in 
^ouncJ  "where  t"ey  occur  therein,  and  substituting  therefor  the  foUowmg  words,  "sx^h 
com^ny  would  be  required  to  pay  if  applying  for  incorporation  under  the  companiea 

"''^'T^'seclion  6  of  the  said  ordinance  is  hereby  amended  by  adding  the  following 
proviso  to    he  first  subsection,  "Provided  that  nothing  in  this  ordmance  contained 
E  be  deemed  to  empower  the  registrar  to  refuse  a  license  to  any  foreign  company 
^mplylng^th  the  provisions  of  this  ordinance  to  carry  on  so  much  of  its  busines 
asTay  be  appHed  for  if  within  the  legislative  authority  of  the  Legislative  Assembly. 


,.  Beport  of  the  Attorney  General  of  the  North-west  Territories  upon  Chapter  2-2. 
.  «>)  .,.Ari   y'r.—        Ekgina,    April    3rd,    1902. 

To  His  Honour  the  Lieutenant  Governor  in  Council: 

The  undersigned  has  had  under  consideration  the  minute  of  the  Privy  Council  of 
Canada  approved  by  His  Excellency  the  Governor  General  on  the  10th  January,  1902, 
concurr^Hn  I  report  of  the  Canadian  Minister  of  Justice  thereto  annexed  respecting 
rapter?2  of  the  ordinances  of  the  North-west  Territories  for  the  year  1901.  intituled : 
"4n  Ordinance  respecting  Foreign  Companies,"  which  minute  was  received  by  Your 
Honour  on  the  21st  day  of  January  last,  and  was  thereafter  ^f^^'^'l^^Ae^ 
for  his  report,  which  has  been  delayed  owing  to  his  absence  from  the  Territories 

The  abjections  of  the  Minister  of  Justice  to  the  ordmance  appear  to  be  that  it  is 
ultra  virTin  attempting  to  impose  regulations  and  restrictions  on  Dominion  com- 
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paiiies,  und  that  it  is  an  interforonce  with  Dominion  policy,  by  discriminating?  in 
taxation  againt  Dominion  companies  in  favour  of  territorial  companies,  and  he  sug- 
gests that  it  be  amended  so  as  to  remove  these  objectionable  features. 

The  undersigned,  however,  submits  that  the  ox'dinance  is  not  ultra  vires,  but  is 
quite  within  the  power  of  the  legislative  at^setnbly  to  pass.  It  is  admitted  tliat  the 
object  of  the  ordinance  is  not  merely  one  of  ta.xati(jn,  but  is  also  one  of  regulation,  but 
it  is  submitted  that  since  it  is  limited  in  its  application  to  companios  which  the  legis- 
lative assembly  would  have  jwwer  to  incor])orate,  the  right  of  im))osing  conditions  on 
companies  to  which  it  applies,  though  incorporated  imdor  the  authority  of  parliament, 
is  clearly  conferred  on  the  assembly  by  parliament. 

The  powers  conferred  on  the  Territorial  Legislature,  as  far  as  the  principle  under 
review  is  concerned,  are  practically  the  same  as  those  conferred  on  a  proviiu'ial  legis- 
lature by  the  Britisih  North  America  Act,  and  in  the  absence  of  Dominica  legislation 
s])ccially  applying  to  the  Territories,  the  position  of  the  Territories  does  not  differ  from 
that  of  a  i)rovince. 

licfcrcncc  is  made  by  the  Minister  of  Justice  in  his  rei)ort  to  tlu^  Ih  itish  Columbia 
Act,  part  VI..  revised  statutes,  chap.  44,  and  to  the  Ontario  Act,  <)3  Vic,  c.  24. 
Reference  may  also  be  made  to  the  Manitoba  Act,  GO  Vic,  c  2,  which  was  disallowed. 

The  Minister  of  Justice  states  that  this  ordinance  more  nearly  resembles  the 
Ontario  Act  than  the  British  Columbia  Act,  but  it  is  submitted  with  all  due  respect 
that  if  he  had  compared  the  ordinance  in  detail  with  the  two  Acts,  which  he  states  he 
had  not  done,  he  would  not  have  come  to  the  conclusion  he  did.  With  one  or  two  excep- 
tions the  difference  between  the  ordinance  and  the  British  Columbia  Act  are  mere 
matters  of  detail  not  affecting  any  principle  of  the  law.  while  there  is  the  radical 
difference  of  principle  between  the  ordinance  and  the  British  Columbia  Act  on 
the  one  hand  and  the  Ontario  Act  on  the  other,  that  the  application  of  the  former 
is  limited  to  companies  formed  for  the  purpose  of  carrying  on  business  to  which 
the  legislative  authority  of  the  legislature  extend?,,  while  that  of  the  lutter  extends  to 
comipanies  incorporated  by  the  Dominion  under  its  exclusive  jurisdiction.  It  wae  on 
this  ground  that  the  Manitoba  Act  referred  to,  which  was  similar  to  ,the  Ontario  Act 
in  this  respect,  was  disallowed. 

The  undersigned  begs  to  refer  to  the  report  of  the  then  Minister  of  Justice,  Sir 
Oliver  Mowat,  dated  loth  November,  1897,  on  the  Manitoba  Act.    He  says : — 

"  It  bar!  been  held  that  the  Dominion  has  power  to  incorporate  a  company 
for  the  whole  Dominion  though  the  objects  of  the  company  are  provincial,  a 
provincial  legislature  having  no  power  to  authorize  a  company  to  do  business 
outside  of  the  province  as  regards  each  province.     Sir  John  Thompson  men- 
tioned the  cases  in  his  report  on  the  ICth  July,  1887,  on  a  Quebec  Act.  It  may  be 
competent  for  a  provincial  legislature  to  require  that  a  license  shall  be  obtained 
by  such  a  comijany  before  it  shall  do  business  in  the  province.    As  to  that  it 
is  not  necessary  at  present  to  cxipress  any  decided  opinion  either  way;  but  there 
£    can  be  no  doubt  that  where  a  company  is  incorporated  by  the  Dominion  in  the 
execution  of  any  one  or  more  of  its  special  and  exclusive  powers  of  legisla- 
.   tion,  enumerated  in  section  91,  a  provincial  legislature  has  no  authority  to 
impoee  any  such  condition,  and  the  Act  should  be  amended  so  as  to  apply,  so 
far  as  Dominion  corporations  are  concerned,  to  such  companies  only  as  have 
^,  been  incorporated  for  provincial  objects  within  the  authority  of  a  pr/^  /incial 

legislature,  so  far  as  relates  to  the  province." 

In  a  subsequent  report,  dated  8th  March,  1896,  on  the  same  Act,  Hon.  David  Mills, 
who  had  succeeded  Sir  Oliver  Mowat  as  Minister  of  Justice,  states  as  follows : — 

t;^  "  When  the  objects  of  a  corporation  are  provincial,  but  it  desires  corporate 

existence  extending  over  the  Dominion  of  Canada,  it  may  be  doubted  whether 

j^v  the  parliament  of  Canada  can  do  more  than  create  a  company  with  thp  oapacity 

«         to  exercise  such  powers;  and  the  undersigned  is  of  opinion  <that  any  powers 
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which  may  be  conferre<l  by  parlininent  in  hucIi  cases  can  be  exercised'  only  so 
far  at?  tlie  cxert'isc  of  them  is  consistt^nt  with  tiie  gcncpal  laws  of  the  province.-i; 
othiTwi.-^o  tlio  ]>rovincial  h'gislaturc  would  have  no  grtMiter  autlxirity  to  iJrohihit 
the  exercise  of  those  powers  than  it  bns  to  prohibit  those  falling  within  the 
enuTOorated  subjects  of  section  01  of  the  British  North  America  Act." 

In  Ills  re]K)rt,  dated  20th  October,  l-'i^T,  on  the  British  Columbia  Act,  Sir  Oliver 
Mowat  says: — 

"  It  api)ears  to  the  UTi(l<'rsi(riied,  thrrcfnrn,  that  the  in'ovisions  of  the  .statute 
with  regard  to  the  licensing  of  companies  incorporated  by  the  DtJiuinion  parlia- 
ment are  not  intended  to  affect  the  execution  of  powers  which  (X)uld  not  be 
completely  conferred  by  the  -Tovincial  legislature,  and  that  tiie  Act  was  not 
intended  to  impo-  any  contiition  upon  the  exercise  by  a  Dominion  corpora- 
tion, of  powers  conterriHl  by  parliiunent  within  the  scope  of  the  subjects  siKJcially 
enumerated  in  section  !)1  of  the  British  North  America  Act.  If  the  Act  were 
intended  to  apply  to  suoli  companies  it  would  be  necessary  to  consider  the 
])ropriety  of  its  disidiowance  u])on  tlie  grounds  whivMi  1(^1  to  tlu^  disallowance 
of  a  recent  statute  of  the  legislature  of  Manitoba  (58-59  Victorii,  chapter  4). 
See  the  report  of  Sir  riiarle.s  Ilibbert  Tapper,  when  Mini-  r  of  Justice, 
approved  by  Your  Excellency  on  the  8th  Novcmlx^r,  189."),  aiul  the  report  of 
Mr.  Dickey,  his  succotisor,  approved  on  .the  2fith  March,  IsiKJ.  It  is  true  that 
the  x>arliament  of  Canada  has  authority,  not  apparently  jy  reason  of  any  of 
the  special  subjects  of  legislation  ennmoratod  in  section  91.  but  by  force  of  its 
general  authority,  to  legislate  for  tlie  peace,  order  and  good  government  of 
Canada,  to  incorporate  companies  with  powers  which  would  otherwise  be  exclu- 
sively within  provincial  authority,  where  such  powem  are  to  be  exercised  by  the 
company  within  two  or  more  provinces  of  the  Dominion,  and  it  may  be  that 
such  companies,  under  the  provisions  in  question,  would  be  required  to  take  out 
licenses  in  order  to  entitle  (liem  to  ciirry  on  their  business  in  Britisli  Columbia. 
The  undersigned  observer,  however,  that  no  power  is  attempted  to  be  conferred 
by  this  Act,  which  would  authorize  the  licensing  authority  in  refusing  a  license 
to  such  a  company,  where  the  company  had  complied  with  the  requirements  of 
the  Act,  which  seem  not  unreasonable  as  to  the  filing  of  infonn.Ttion  and  pay- 
ment of  fees,  and  although  there  may  be  different  views  as  tn  le  power  of  a 
provincial  legislature  to  impose  such  a  restriction  upon  any  company  incor- 
porated under  the  legislative  authority  of  parliament,  yet  the  undersigned 
considers,  in  view  of  the  reasons  which  may  be  urged  in  favour  of  the  provincial 
right,  he  would  not  be  justified  in  recommending  the  disallowance  of  this  Act, 
and  he  recommends  that  the  Act  be  left  to  its  operation,  and  that  a  copy  of  this 
report,  if  approved,  be  transmitted  to  the  Lieutenant  Governor  of  the  province 
for  the  information  of  his  government." 

The  undersigned  does  not  deem  it  necessary  to  refer  to  the  various  decisions  of 
the  Judicial  Committee  of  the  Privy  Council  and  of  other  courts  relating  to  the 
conflicting  rightsS  of  the  Dominion  and  provinces  in  the  matter  of  incorporation  and 
regulation  of  companies,  as  they  have  been  very  frequently  referred  to  and  considered, 
but  he  submits  that  the  views  expressed  in  the  reports  al>ove  quoted  are  sufficient 
justification  for  his  view  that  this  ordinance  should  not  be  disallowed. 

Beyond  the  question  of  the  general  validity  of  the  ordinance,  the  undersigned  is 
of  opinion  that  the  view  tak'^n  by  the  Minister  of  Justice,  that  the  registrar  has  power 
to  restrict  the  license  of  any  company  to  a  part  of  its  objects,  and  even  to  refuse  a 
license  if  he  thinks  fit,  is  not  supiported  by  the  ordinance,  for,  in  the  opinion  of  the 
undersigned,  no  such  power  is  given  by  the  ordinance. 

Section  4,  which  is  not  referred  to  by  the  Minister  of  Justice  in  his  report, 
provides  that: 

"  Any  foreign  company  may  become  registered  and  obtain  a  license  from 
the  registrar  authorizing  it  to  carry  on  its  business  or  part  thereof  within  the 
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Territories,  on  complianct!  with  tlie  provieiions  of  this  ordinanco,  and  on  pay- 
ment to  the  registrar  of  such  fees  as  may  from  time  to  time  be  prescribed  by 
the  Lieutenant  Governor  in  Council." 

It  is  quite  true  that  this  contemplates  a  license  for  less  than  the  whole  business  of 
the  company,  and  will  authorize  the  prantinp  of  an  ajijilication  when  the  eomirany 
desires  to  carry  on  only  a  part  of  its  business,  and  since,  in  the  opinion  of  the  under- 
signed, the  assembly  cannot  authorize  a  foreign  company,  one  of  whose  objects  falls 
without  it«  legislative  authority,  to  carry  on  that  portion  of  its  business  any  more 
thaTi  it  could  authorize  the  incorporation  of  such  company  with  such  an  object,  it  is 
necessary  to  provide  for  a  license  for  part  of  the  business  of  a  company  to  meet  the 
case  of  companies  a  part  of  whose  objects  fall  without  the  legislative  authority  of  the 
assembly,  and  in  the  opinion  of  the  undersigned  the  application  of  this  provision  is 
limited  to  cases  of  this  character. 

The  Minister  of  Justice  concludes  that  the  use  of  the  words  in  section  6,  "  If  the 
registrar  is  satisfied  that  the  company  is  one  that  should  be  registered,"  indicates  a 
discretionary  power  in  the  registrar  to  reject  any  application,  but  the  undersigned 
submits  that  being  road  with  section  4,  the  words  can  mean  no  more  than  that  the 
registrar  must  first  be  satisfied  that  the  company  is  one  complying  with  the  definition 
in  respect  of  its  manner  of  incorporation  and  its  objects,  and  in  having  gain  for  one 
of  its  purposes,  and  that  it  has  complied  with  the  other  provisions  of  the  ordinance 
requiring  the  filing  of  documents  and  the  payment  of  fees,  and  that  if  all  of  these 
conditions  are  fulfilled,  the  registrar  is  bound  to  grant  the  license  applied  for. 

The  undersigned,  therefore,  considers  the  first  suggested  amendment  unnecessary, 
but  beyond  the  fact  of  its  being  unnecessary,  he  sees  no  objection  to  it. 

The  other  suggested  amendment  relates  to  fees,  and  inasmuch  as  the  British 
Columbia  Act  was  approved  in  the  report  of  Sir  Oliver  Mowat  above  referred  to  and  in 
part  quoted,  which  report  is  impliedly  adopted  in  the  report  of  the  Minister  of  Justice 
now  under  consideration,  the  undersigned  assumes  that  the  provisions  of  that  Act  in 
respect  to  license  fees  are  satisfactory  to  His  Excellency's  government.  The  fees  under 
that  Act  are  fixed  by  the  Act  itself  with  reference  to  the  capital  of  the  company,  being 
the  same  as  those  imposed  on  the  incorporation  of  local  companies,  there  being  thus  no 
discrimination  between  local  and  foreign  companies. 

The  xmdersigned,  therefore,  sees  no  serious  objection  to  the  adoption  of  the  prin- 
ciple of  that  Act  in  this  respect  by  an  amendment  .providing  that  the  fees  paid  on  appli- 
cation for  license  shall  be  the  same  as  the  fees  paid  on  application  for  incorporation 
under  the  provisions  of  The  Companies'  Act. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  together  with 
a  copy  of  the  proposed  amendments  hereto  annexed,  be  transmitted  by  your  Honour  for 
the  information  of  His  Excellency's  government,  with  a  request  that  you  be  advised 
as  speedily  as  possible  whether  the  proposed  amendments  are  approved,  in  order  that 
if  approved  they  may  be  passer',  by  the  assembly  now  in  session. 

Kespectfully  submitted,  ■■  ' 

;    .  :     ■"        F.  W.  G.  HAULTAIN, 

';         •  Attorney  General. 


■        ;  a-:  (Approved  May  SI,  1902)  ,  , 

•     .  .    ,   •        ,  >  Department  of  Justice,  Ottawa,  May  19,  1902. 

To  His  Excellency  the  Governor  General  in  Council:  >  '    .        '      '       •'  iu 

The  undersigned  has  had  under  consideration  the  despatch  of  the  Lieutenant 
Governor  of  the  North-west  Territories,  dated  April  3rd  last,  transmitting  a  certified 
copy  of  an  approved  minute  of  the  executive  council  of  the  Territories  in  reply  to  the 
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despatcli  founded  upon  the  report  of  tlie  predecessor  in  office  of  the  iindersitrned. 
respectin»r  clinpter  22  of  the  ordinances  of  the  North-west  Territories,  1901,  intituUd: 
"  An  Ordinance  respecting  Foreign  Companies."  This  minute  of  the  executive 
council  approves  of  a  report  of  the  Attorney  General  of  ttie  North-west  Territories 
Fubinitting  copy  of  proposed  amendments  to  the  ordinance.  Copy  of  the  report  and 
these  proposed  amendments  is  submitted  herewith.  Upon  jierusal  of  this  report  and 
the  proposed  amendments,  it  having  been  represented  that  the  assembly  was  about  to 
prorogue,  the  undersigned  on  April  ICth  last  telegraphed  to  the  Attorney  General 
stating  in  effect  that  the  proposed  amendments  were  unsatisfactory:  that  ho  did  not 
agree  with  the  construction  put  upon  the  ordinance  by  the  Attorney  General,  but 
that  if  the  ordinance  was  amended  so  as  to  provide  that  it  should  not  apply  to  any 
company  which  the  Territorial  assembly  had  not  authority  to  incorporate,  he  would 
consider  the  matter  further.  No  reply  was  received  to  this  message,  but  in  examining 
the  ordiimnces  passed  at  the  recent  session  of  the  assembly,  tlie,  undersigned  observes 
that  an  amending  ordinance  wat  assented  to  on  April  19th  Inst  whereby  clause  (c)  of 
section  5  of  the  Foreign  Companies  Ordinance  was  repealed,  and  it  is  declared  that 
the  provisions  of  the  said  ordinance  are  intended  to  apply  only  to  companies  incor- 
porated to  carry  out  or  effect  one  or  more  of  tlie  purposes  or  objects  falling  within  the 
classes  uf  subjects  in  relation  to  which  the  Legislative  Assembly  has  power  to  make 
ordinances.  No  further  amendment  appears  to  have  been  passed,  and  the  undersignc! 
assumes  therefore  that  the  amendments  proposed  by  the  despatch  of  the  Lieuteu'.nt 
Governor  were  abandoned.  The  amendments  made  by  the  aforesaid  ordinance  of 
1902  do  not  touch  the  objections  stated  in  the  report  of  Mr.  Mills.  The  repeal  of 
clause  (c)  of  section  5  is  quite  immaterial  to  the  discussion,  and  the  declaration  limit- 
ing the  application  of  tlie  ordinance  to  companies  incorporated  to  carry  out  or  effect  one 
or  more  of  the  purposes  or  objects  falling  within  the  classes  of  subjects  in  relation 
to  which  the  Legislative  assembly  has  power  to  legislate  does  not,  in  the  opinion  of 
the  undersigned,  improve  the  ordinance  from  a  constitutional  point  of  view.  The 
Attorney  General  admits  that  the  object  of  the  ordinance  is  not  merely  one  of  taxation, 
but  is  also  one  of  regulation.  He  submits,  however,  that  it  is  limited  in  its  application 
to  companies  which  the  Legislative  Assembly  would  have  power  to  incorporate,  and 
that  therefore  the  assembly  has  clearly  the  right  of  imposing  conditions  upon  the 
companies  to  which  the  ordinance  applies,  although  incorporated  under  the  authority 
of  parliament.  The  undersigned  entertains  no  doubt,  however,  that  the  ordinance  has 
a  broader  application  than  stated  by  the  Attorney  General,  and  he  observes  that  the 
Attorney  General  has  not  acted  upon  his  suggestion  to  give  effect  by  amendment  to 
the  construction  urged  by  the  Attorney  General.  The  authority  of  the  Legislative 
Assembly  of  the  Territories  with  regard  to  incorporation  of  companies  does  not 
extend  beyond  the  incorporation  of  companies  with  territorial  objects.  The  foreign 
companies  which  it  is  intended  to  tax  and  regulate  by  the  ordinance  in  question  are 
defined  as  those  incorporated  for  the  purpose  of  carrying  on  any  business  to  which  the 
legislative  authority  of  the  assembly  extends,  except  those  incorporated  by  or  under 
the  authority  of  an  ordinance  of  the  Territories.  None  of  these  companies  having 
gain  for  their  object,  are  permitted  to  carry  on  any  part  of  their  business  in  the 
Territories  until  registered  and  licensed  under  the  ordinance.  The  Attorney  General 
states  that  it  is  provided  to  issue  a  license  for  part  of  the  business  of  a  company  to 
meet  the  case  of  companies,  part  of  whose  objects  fall  without  the  legislative  authority 
of  the  assembly.  He  considers,  therefore,  that  the  ordinance  applies  to  a  Dominion 
com.pany  having  powers,  part  of  which  would  be  beyond  the  authority  of  the  assembly 
to  confer,  and  part  of  which  would  be  within  such  authority.  In  such  a  case, 
however,  if  the  ordinance  is  to  have  effect  according  to  its  terms,  such  a  company 
might  be  unable  to  exercise  any  of  these  extra  territorial  powers  without  a  territorial 
license,  because  it  is  expressly  provided  that  a  foreign  company  within  the  definition 
of  the  ordinance  shall  not  carry  on  any  part  of  its  business  in  the  Territories  without 
a  license.    The  ordinance,  therefore,  even  in  the  view  presented  by  the  Attorney 
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General  may  directly  interfere  with  matters  beyond  the  legislative  authority  of  the 
assembly,  and  the  undersigned  considers  further  that  upon  the  grounds  stated  in  the 
reports  of  his  predecessors,  to  some  of  wb'oh  the  Attorney  General  refers,  the  project 
of  regulating  the  business  of  Dominion  companies  wliich  is  stated  by  the  Attorney 
General  to  be  one  of  the  objects  of  this  legislation,  is  ultra  vires  of  the  territorial 
assembly. 

Tlie  Manitoba  Act  to  which  the  AUorney  General  refers,  and  in  respect  of  which 
he  quotes  the  reports  of  Sir  Ol'ver  Mowat  and  Mr.  Mills,  was  disallowed  upon  the 
report  of  the  latter  Minister,  and  in  that  leport,  an  extract  from  which  is  quoted,  Mr. 
Mills  stated  expressly  tliat  he  did  not  com'der  it  necessary  to  state  any  opinion  as  to 
whether  it  was  competent  to  a  provincial  legislature,  when  the  franchises  sought  by 
the  Dominion  comp-iny  are  of  a  provincial  character,  to  require  that  a  license  should 
be  obtained  by  such  company  before  it  is  pornutted  to  do  business  in  the  province. 
The  undersigned  does  not  consider  it  necessary  to  add  anything  further  to  the  report 
of  his  predecessor  respecting  the  Act  of  British  Columbia.  Ho  may  observe,  however, 
that  the  question,  together  with  previouo  reports,  was  reviewed  at  considerable  leng-th 
in  Mr.  Mills'  report  of  November  23i.i,  1901,  upon  the  Ontar'.o  statute,  63  Victoria, 
chapter  24,  in  whicli  the  Minister  arrived  at  the  conclusion,  approved  by  Your  Excel- 
lency in  Council,  that  the  Act  in  question  was  ultra  ••ires,  and  that  so  far  as  it  had 
any  operation  as  to  Dominion  corporation,  it  was  likely  to  interfere  with  the  carrying 
into  elfect  of  the  policy  of  Dominion  legislation,  unquestionably  con/atent  to  parlia- 
ment, with  regard  to  thi*  incorporation  of  companies  intending  to  do  business  in 
Ontario.  The  same  observation  and  the  reasons  upon  which  it  vas  founded  apply  to 
the  cdinance  under  consideration. 

The  undersigned,  therefore,  for  the  reasons  stated  by  his  predecessor,  and  the 
further  reasons  referred  to  in  this  report,  recommends  that  the  Foreign  Compaiaies' 
Ordinance  be  disallowed,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant  Governor  of  the  "Morth-wewt  Territories  for  the  information  of  his 
government. 

^  .ij...,-- ;..--..  --    '•■■;!'     -'  '        -   ^.^'i-   ,>---;-^'-  ..r.:.;^.:..,.^;      €.    FITZPATRICK, 

i     s  ■;:  Minister  of  Justice. 

Chapter  22  disallowed  accordingly  on  May  31,  1902 

Note  : — See  the  decision  of  tlie  Privy  Ck)uncil  in  Great  West  Gaddlery  Co  Ltd,  va.  the 
King  58  D.L.R.  (holding  similar  legislation  ultra  vires.) 


2  EDWAllD  Vn.  1902 

,         4th  Session — 4th  Legislat— t;  Assembly 

(Approved  12  December,  1902)  ,      . ;  ,, 

''   '      '     ■■"  ■    ■     '  '""        Department   of   Justice,    Novemb  r   24,   1902.  '" 

These  ordinancea  were  received  by  the  Secretary  of  State  for  Canada  on  13th 
May  last.     They  may  be  left  +o  their  operation  without  comment  except  ar  follows: — 

Chapter  4,  "An  ordinance  respecting  public  health." 

Section  19  enacts  that  "When  any  part  of  tiie  Territories  becouies  exposed  to  any 
contagious,  infectious  or  epidemic  disease  then  existing  in  any  p'lace  outside  the 
Territories,  the  Lieutenan*-  Governor  in  C'ouncil  may  declare  that  sucn  disease  exists 
in  such  place  as  afr 'jBaid  and  prohibit  all  ingress  to  the  Territories  therefrom  for  a 
period  to  be  named  in  such  order." 

The  undersigned  considers  it  very  doubtful  whether  'ihe  Territorial  Assembly  has 
authority  to  prohibit  ingress  to  the  Territories,  such  legislation  seeming  to  extend 
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*"  'S'^er  8,  "An  Ordinance   ..   .n.end  ch.p.c.   22   of   ..,e   Ordin.nco,   of   1«01, 

Intituled:  'An  Ordinance  resp<;ctiET  Foreign  Companies. 

This  ordinance  is  reserved  for  a  separate  report.  ^        T^mUp.l" 

Chapter  25    "Au  Ordinance  respecting  the  National  Trust  Company,  Limited 
??r  ordinance  recites  that  the  National  Trust  Company,  I^-^ed    was  inc^rp  . 

•  t-LSi;;n;A:^ct-i^tS^^^ 

Teriitor  e     of  Canadfto  the  same  extent  as  under  its  charter  it  is  c-PO-^'l  ^o 
c'rv  on     nd  transact  its  business  in  Ontario.     The  Act  is,  ^^^-efo^e.  .ub3ec    to  t^u^ 

objections  stated  with  regard  to  the  ^-^^''''T:  TZTZ     ifZl   r  commend 
pany,  but  the  undersigned  for  reasons  already  stated  does  not,  therefore,  recomn. 

disallowance.  ^^^^^^  submitted, 

(;.    FITZPATKICK, 

Minister   of   Justice. 

(Approred  5  Decemher,  1902) 

Department  of  Justice,  Ottawa,  26th  November,  1902. 

To  Bis  ExcAlency  the  Governor  General  in  Council:  ■ 

The  undersigned  has  had  mider  consideration  chapter  8  of  the  ordinances  of  the 
NorttwestteXries,  2  Edward  VH,  assented  to  J^th  ApHl  1902,  -^tiile  .^'An 
Ordinance  to  amend  chapter  22  of  the  ordinances  of  1901,  intituled.    An  UiUinance 

^^t'or'dralTearnTte  Foreign  Companies'  Ordinance  of  1901,  by  declaring 
that  tlie  provisions  of  the  said  ordinance  are  intends!  to  apply  only  to  companies 
ncorporated  to  carry  out  or  effect  one  or  more  of  the  purposes  or  objects  falling 
vTthn  the  classes  of  Objects  in  relation  to  which  the  legislative  assem'bly  has  power  to 
Itrordlnances  Inas'nuch  as  the  Foreign  Companies;  Ordinance  so  amended  has 
Cen  dLaUowed  by  Your  Excellency,  and  the  amending  ordinance  can  have  no 
operation  except  so  far  as  it  may  impliedly  revive  the  disallowed  ordinance,  the 
rdersigued  recommends  that  the  said  ordinance  (chapter  8)  .be  disdlowed. 

Humbly    submitted, 
'  C.    FITZPATKICK, 

■  .     ...^  Minister    of    Justice. 

■--  :    ' .  1     Chapter  8  disallowed  accordingly  5  Decemher,  1903. 

3  EDWAED  VII,  1903 

'»         .  isf  Sessiox— 5th  Legislative  Assembly 

(Approved  23  March,  190 Jf) 
Department  op  Justice,  Ottawa,  January  8,  1904. 
These  Acts  may  'be  left  to  tlieir   operation  c-xcept  chapter   14,  intituled:   "An 
Ordinance  respecting  Foreign  Companies;"  and  chapter  25  intitu  ed:  'An  Ordinance 
to  amend  chapter  87  of  the  C<m8olidated  Ordinances,  1898,  intituled:    'An  Ordinance 
for  the  Prevention  of  Prairie  and  Forest  Fires.'  " 


\^s^i;  {„  j^a  kii^te.^,,-. ;  n 
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The  imdersigned  proposes  to  further  consider  the  former  of  these  Acts  in  view  of 
the  disallowance  by  Your  Excellency  of  the  Foreign  Companies'  Ordinance,  1901, 
with  which  the  present  ordinance  very  generally  corresponds. 

As  to  the  second  ordinance  above  quoted  the  undersigned  is  submitting  a  separate 
report  to  Your  Excellency. 

Chapter  44,  intituled:  "An  Act  respecting  the  Toronto  General  Trusts  Corpora- 
tion." 

The  undersigned  considers  that  this  ordinance  may  be  left  to  its  operation  suojeot 
to  the  remarks  made  with  regard  to  chapter  53  of  Manitoba  relating  to  the  Dominion 
Permanent  Loan  Company,  the  same  objection  applying  to  the. present  ordinance. 

(Second  Session)  ■ 

Keceived  by  the  Secretary  of  State  for  Canada  on  23rd  December,  1903. 

Tlie  undersigned  does  not  see  any  reason  at  present  for  commenting  upon  any  of 
these  ordlnanci  s. 

The  undersigned  accordingly  recommends  that  the  Acts  and  <'"dinanco.s  above 
mentioned  or  referred  to  be  left  to  such  operation  as  they  may  have,  except  as  to  the 
further  ordinances,  which,  as  above  stated,  have  Ven  made  the  subject  of  a  separate 
report  or  reserved  for  further  report. 

Humbly  submitted, 

C.   FITZPATRICK, 

,    ,1        Minister    of   Justice. 


Ii> 


(Approved  10  March,  lOO't)  .      ;, 

Department  op  Justice,  Ottawa,  Isi   March,   1904. 
To  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  the  honour  to  call  attention  to  chapter  25  of  the  ordinances 
of  the  North-west  Territories,  smsented  to  19th  June  last,  intituled:  "An  Ordinance  to 
amend  chapter  87  of  the  Consolidated  Ordinance,  1898,  intituled:  'An  Ordinance 
for  the  Prevention  of  Prairir  and  Fore«t  Fires." 

This  ordinance  provid*'^  in  effect  that  if  a  fire  be  caused  by  the  escape  of  sparks 
from  any  locomotive  engine,  the  person  in  charge,  or  who  should  he  in  charge,  of  such 
engine  shall  be  guilty  of  an  offence  and  liable  to  a  penalty.  This  ordinance  may,  of 
course,  have  its  application  with  regard  to  railways  under  the  legislative  control  of 
the  territorial  assembly,  but  it  is  very  doubtful  whether  it  can  affect  railways  within 
the  exclusive  legislative  authority  of  parliament.  The  courts  may,  however,  con- 
veniently determine  any  *uch  objection,  and  therefore  the  undersigned  does  not 
recom^nend  disa  .<>wance.  H^  l■<^'Conlmends,  however,  that  a  copy  of  this  report,  if 
approved,  be  transmitted  to  th«  Lieutenant  Governor  of  the  Northwest  Territories  for 
the  information  of  his  gov<  j-iment. 

Humbly    submitted, 

C.   FITZFATRTCK, 

,    .      ,  Ministet    oj    Justice. 


>*.t>' 
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rt-M        -f 


rf..  •,».,'   ,  t  ..ir 


i.^.'i 


ilSSrgr: 


'^^B|Btll!t"'i 


■AbMHiaiaiMi 


1898 


829 


YUKON  TERRITORY 


of 


1898 

(Approved  U  April,  1S90.) 

Dl^PARTMKNT   OF    JUSTICE,    OTTAWA,   8th    April,    1899. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  -^-/--^^^^tdSl^^^elS  iS^^al 

of  the  provinces  oi  Canada  or  ot  the  -^^'^^■^'•^^^^.^^"^'""^^l^t'^dex^ce  of  good  character 
..ere  rkdents  of  the  Yukon  '^^^^^-'^^f.^f'f^^^^c^^^^^^  in  the  said 

and  takh.,  the  oath  of  othce.  be  entitled  *;  ^^f  f ^^'jo^J^^^  ,,  ,,,,al  fee  of  $10 
territory.  Tucy  are.  however,  required  to  pay  ^  /^«  ^y^^j^.^.g^  Territories,  in  which 
thereafu.,  unless  ^^^l  eVu tX  In  t£  e!s"s  the  Ordinance  provides  for 
ease  an  annual  fee  of  $10  only  is  requnea.  Ireland  or  Scotland,  or  of  any  of 

the  adini..ion  of  hamsters  -^;  «f  ^^^^^'f,  ^..^t  Terrilor^e^^^^^^^      production  of  evidence 

shall  pay  a  fee  of  $2^0.  residence   in  the  Yukon   Territory 

The  undersigned  considers  ^^^  .  f^^^^^f  .^^"^^^^^^^  there,  of  any  bar- 

ought  not  to  be  required  as  a  condition  to  J^e     ignt  ^o  P  kingdom,  or  in  any 

H^er  or  solicitor  ^^^^^^Zr^^  Canada^wro'produces  satisfactory 
of  the  provinces  or  the  Tsoith-west  ^'^""^t'^:,.  squires  six  months'  residence, 

evidence  of  such  qualification  Ihe  P^^^";*  ^^J^^XsoUdtors  altogether,  because  the 
Bnd  it  may  be  intended  to  exclude  such  ^^"'  ^^^^5f  ,^"^ J"'  '  '^^^^  practise  before  prac- 
Ordinanco  seems  to  rehire  that  a  :^f  J""/"^^  j^/t  '^  ,u  have  practised  in  the 
^£  Sri;^:  t^T  ttJmVr  ll  r  :Sx  mif  a  conditiL  impossible  of 

'^^^^  Tr;;:dersigned  can  scarce^  ^E^f  ll^Sy^SSS  ^^S:^:^ 
expressed,  was  intended  to  have  the  ^^^^^  f  ^e  iSt  of  a  man,  otherwise  perfectly 
since  it  would  operate  at  least  to  1-stp-e  tl,.  iigh    ot  a  ^^^^  ,^^^_^^^^^  ^^^  ^^^^^_ 

qualified,  for  a  period  of  bix  moiUhs  ^fterj^^/^,  ^^^^  ,,^,  y,,  ,Uowed  to  remain  in 

signed  considers  it  expedien    that  ^^^^^.^  '^^^'^^Xwed.  and  that  Your  Excellency  in 

operation.  He  recommends,  therefore,  that  it  be  disauow     ,  r^^,,^^         Act,  enact 

Council,  pursuant  to  the  authority  o    sect^n  8  o      h.  luk       i.^^^^^_ 

in  lieu  thereof  the  Ordmance.  a  draft  of  ^^hKh  i.  lieieui 

;,,:,-.        -,   n,i.    ,.>■.       '-       •/  Respectfully    submitted. 

■  -        .  DAVID    MILLS, 

*"  '      <    M.  :■       -      -  ■  ■  Minijiler    of    Justice. 


(Ordinnnce  No.  4  accordingly  disallowed  It  April  1899.) 


■  J  _iJU''"i)ni'>fli;ltiri-'h'iT  li^ttjff^ 
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AN    ORDINANCE    RESPECTING    BARRISTERS    AND    SOLICITORS    IN    THE    YUKON    TERRm'lRY 

His  Excellency  the  Governor  General  of  Canada,  by  and  v/ith  the  advice  and 
consent  of  His  Privy  Council  of  Canada,  enacts  as  follows: — 

1.  Except  as  hereinafter  otherwise  provided  no  one  shall  practice  as  an  Advocate 
witliin  the  Yukon  Territory  unless  he  shall  have  been  duly  admitted  by  order  of  the 

Territorial  Court.  -sr       , 

2.  Every  person  who  at  the  time  of  the  disallowance  of  Ordinance  JSo.  4, 
entitled  "An  Ordinance  respecting  the  Legal  Profession,"  assented  to  by  the  Commis- 
sioner of  the  said  Territory  in  Council  on  the  2fith  of  October,  1898,  was  entitled  to 
practise  within  the  said  Territory  as  an  Advocate  under  the  provisions  of  the  said 
Ordinance  shall  continue  to  be  entitled  to  practise  as  such  Advocate. 

3.  The  disallowance  of  the  said  last-mentioned  Ordinance  shall  not  affect  ii<>r 
be  deemed  to  have  affected  the  right  or  qualification  to  practise  of  any  person  who 
shall  have  been  admitted  to  practice  pursuant  to  tlic  provisions  of  the  said  Ordinance 
Iirevious  to  the  1st  day  of  July,  1899.  .        j     •       j 

4.  The  following  persons  and  no  others  shaU  hereafter  be  entitled  to  be  admittted 
to  practise  aR    Advocates  within  the  said  Territory,  viz; —  _ 

(a)  Every  Barrister,  Advocate,  Solicitor  or  Attorney  of  any  Court  in  Great 
Britain  and  Ireland,  or  of  any  Court  in  any  Province  of  Canada  or  of  the  Northwest 
Territories  upon  filing  a  satisfactory  certificate  of  his  being  such  Barrister,  Advocate. 
Solicitor  or  Attorney  at  the  time  of  application,  and  of  liis  good  moral  character,  and 
upon  payment  of  a  fee  of  fiftv  dollars. 

(h)  Any  law  student  of  tii«  fill  nge  of  twenty-one  years  who  shall  have  served 
under  articles  of  clerkship  for  a  period  of  three  years  within  the  said  territory  with 
an  advocate  practising  there,  and  shall  have  passed  such  preliminary  and  final 
examinations  as  may  be  prescribed  by  competent  authority,  and  who  shall  have  filed 
satisfactory  certificates  to  that  effect,  and  of  his  good  moral  character  from  the 
advocate  with  whom  he  shall  have  served,  upon  payment  of  a  fee  of  twenty-five  dollars. 

6.  Every  person  hereafter  admitted  to  practise  within  the  said  territory  shall 
be  required  to  take  the  following  oath: — 

"I,  A.B.,  do  swear  that  T  will  truly  and  honestly  demean  myself  in  the 
practise  of  an  advocate  in  all  and  every  of  the  courts  of  the  Yukon  Territory 
'  in  which  I  shall  be  employed  as  such,  according  to  the  best  of  my  knowledge 

>l  and  ability.     So  help  mo  God." 

6.  Within  the  first  fifteen  days  of  January  in  each  year  a  fee  of  ten  dollars 
shall  be  iiayable  by  each  advocate  practising  within  the  said  territory.'  Such  annual 
fee,  together  with  the  other  fees,  ])Hynient  of  which  is  hereinbefore  provided  for, 
shall  be  paid  into  and  form  part  of  the  territorial  funds. 

7.  Advocates  of  the  territorial  courts  shall  be  counsel,  advocates  and  solicitors 
of  all  the  courts  within  the  territory,  and  as  such  shall  be  entitled  to  prosecute  and 
defend  nil  cases  therein,  and  shall  have  such  seniority  and  precedence  therein  as 
tliey  are  entitled  to  in  the  territorial  court,  but  nothing  hcivin  containetl  shall  iiiti^r- 
fere  with  or  affect  the  -wholesome  control  which  Her  Majesty's  courts  arc  authorizotl 
t.i  exercise  over  the  several  practitioners  therein,  or  to  prevent  the  court  from 
suspending,  silencing,  dismissing  or  strikingoff  the  roll  any  advocate  for  malpractice 
(,r  misconduct. 

8.  The  several  proceeding  mentioned  in  the  fourth  section  of  the  said  dis- 
allowed Ordinance  are  hereby  confirmed  and  made  good  and  valid  to  the  same 
extent  as  they  were  intended  to  be  confirmed  and  made  good  and  valid  by  the 
said  fourth  section. 

9.  This  Ordinance  shall  come  into  effect  on  the  first  day  of  July,  1899. 

JOHN   J.    McGEE, 
,    ,,,.  i         ;  ,     Clerk  of  the  Privy  Council. 
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Extract  from  a  Report  of  the  Committee  of  the  Privy  Council,  approved  H  April,  1890. 

On  the  report  dated  12th  April,  1899,  from  the  Minister  of  the  Interior,  ;:t,ating 
that  amongst  a  number  of  Ordinances  which  have  been  passed  by  the  Commissioner 
in  Council  of  the  Yukon  Territory  under  the  provisions  of  section  6  of  the  Act,  of 
Victoria,  chapter  6,  and  which  have  been  despatched  in  accordance  with  the  provisions 
of  section  7  of  that  Act,  to  be  submitted  to  Your  Excellency  in  Council  and  to  be  laid 
before  botii  Houses  of  Parliament,  is  an  Ordinance,  No.  11  of  1898,  which  is  entitled 
"  An  Ordinance  respecting  the  sale  of  intoxicating  liquors  and  the  issue  of  licenses 
therefore,"  which  by  virtue  of  its  eighty-seventh  section  came  into  force  and  took  effect 
in  the  Yukon  Territory  upon  the  7th  of  December,  1898. 

The  minister  further  states  that  he  has  had  the  provisions  of  this  Ordinance 
carefully  compared  with  the  provisions  of  "  The  Liquor  License  Ordinance,"  No.  7 
of  1897,  which  was  passed  in  that  year  by  the  legislative  assembly  of  the  North- 
west Territories,  and  that  the  latter  Ordinance  contains  many  provisions  which  restrict 
or  control  the  sale  of  intoxicants,  and  which  are  not  contained  in  the  Ordinance  No. 
11  of  1898,  so  passed  by  the  Commissioner  in  Council  of  the  Yukon  Territory,  and 
that  such  Ordinance  contains  provisions  wliich  are  not  in  the  other  Ordinance  at  all, 
and  which  lessen  the  restriction  and  control  of  the  sale  of  intoxicants,  or  which  have 
been  so  varied  in  their  wording  as  compared  with  the-  wording  of  corresponding 
provisions  in  such  other  Ordinance,  that  they  lead  in  that  direction. 

The  minister  further  submits  that  under  the  provisions  of  the  Ordinance  in 
question,  also  an  unlimited  supply  of  intoxicating  liquors  may  be  permitted  to  be 
brought  within  the  boundaries  of  the  Yukon  Territory,  there  being  no  provision  to 
the  contrary  and  no  method  of  controlling  it,  so  that  the  system  wliich  has  been 
inaugurated  under  such  Ordinance  must  result  of  necessity  in  the  imrestrictcd  and 
illicit  sale  of  intoxicants  in  many  parts  of  the  territory  because  of  its  great  extent, 
its  scattered  population,  the  nature  of  its  country  and  the  difficulties  thai  will  arise 
in  watching  supplies  of  liquor,  after  such  supplies  have  been  permitted  to  be  brought 
into  the  territory. 

The  minister  therefore  recommends  that  such  Ordinance  No.  11  of  1898,  so  passed 
by  the  Commissioner  in  Council  of  the  Ycikon  Territory,  be  disallowed  by  Your 
Excellency  in  Council  under  the  provisions  of  the  said  section  7  of  the  Aci  61, 
Victoria,  chapter  6. 

T'le  committee  advise  that  the  said  Ordinance  be  disallowed  accordingly. 

JOHN  J.  McGEE. 
,       .  .    ^  Clerk  of  the  Privy  Council. 


Extract   from    a    Report    of    the 


Committee    of    the    Privy    Council,    approved    the 
U  April,  1899.  ' 


On  a  reiwrt  dated  12th  April,  1699,  from  th°  Minister  of  the  Interior,  stating 
that  amongst  a  number  of  Ordinances  which  have  bfc'jn  passed  by  the  Commissioner  in 
Council  of  the  Yukon  Territory  under  the  provisions  of  section  6  of  the  Act,  61  Vic- 
toria, chapter  (i,  and  which  have  despatched  in  acikjrdance  with  the  provisions  of 
section  7  of  that  Act,  to  be  submitted  to  Your  Exopllency  in  Council  and  to  be  Inid 
before  both  Houses  of  parliament,  is  an  Ordinance,  No.  Ill  of  1'898,  which  is  entitled 
'An  Ordinance  respecting  the  sale  of  intoxicating  liquorfi  and  the  issue  of  licenses 
therefor,'  which  by  virtue  of  its  eighty-seven th  section  oanie  into  force  and  took  etfe<;t 
in  the  Yukon  Territory  upon  the  7tli  of  December,  1898. 

The  minister  furthur  states  that  he  has  hud  the  provisions  of  this  Ordinances 
carefully  'vimpareti  with  tihe  pro\  isione  of  'The  Liquor  License  Ordinance,'  N-^.  7  of 
lfW7,  whi>-.-  was  passed  in  that  ye«r  by  the  lejfislative  assembly  of  the  North-west 
Territ.  -  u'^,   ...  1    that  the  latter   Ordinnncf   contains  many  provisions  which  restrict 
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or  control  the  sale  of  introxicants,  and  which  are  not  contained  in  tl  Ordinanca  Xo. 
11  of  1898,  60  passed  ))y  the  Coinniissioner  in  Council  of  the  Yukon  Territory,  and 
that  such  Ordinance  contains  provisions  which  are  not  in  the  other  <^)rdinance  a^  n'.l, 
and  which  lessen  the  restriction  and  control  of  the  sale  of  intoxicants,  or  which  hnve 
heen  so  varied  in  their  wording  as  oonipar(>d  wiih  the  wording  of  correspond ina:  pro- 
visions in  such  other  Ordinance,  that  they  lead  in  that  direction. 

The  minister  further  submits  that  under  the  provisions  of  tlie  Ordinance  in 
question,  also,  nn  xmlimited  supply  of  intoxicating  liquors  may  he  p»eTmetted  to  be 
brought  within  the  boundaries  of  the  Yukon  Territory,  there  being  no  provislo:!  to 
the  contrary  and  no  method  of  controlling  it,  so  that  the  system  which  has  been  iti- 
augurated  under  such  Ordinance  must  result  of  necessity  in  the  unrestricted  and 
illicit  sale  of  intordcants  in  many  parts  of  the  territory  because  of  its  great  extent,  its 
scattered  population,  the  nature  of  its  coimtry  and  the  difficulties  that  will  arise  in 
watching  supplier  of  li<iuor,  after  such  supplies  have  been  permitted  to  be  brought 
into  the  territory. 

The  minister  therefore  recommends  that  6uch  Ordinance  Xo.  11  of  1808,  so  passed 
by  the  Commissioner  in  Council  of  the  Yukon  Territorj-.  he  disallowed  by  Your  Ex- 
cellency in  Council  under  the  provisions  of  the  said  section  7  of  the  Act,  Gl  Victoria, 
chapter  6. 
.    The  committee  advise  that  the  said  Ordinance  be  disallowed  accordingly. 

JOHX  J.  McCrEE, 

Cleric  of  the  Privn  Council. 

(The  ordinance  was  accordingly  disnllnwod    in   the  fourteenth  day  of  April  1899.) 


V  ■  / 
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(Approri'i!  6  Avffii.il.  ISUO) 

Department  of  Justice,  Ottawa,  ITth  April,  1899. 

The  undorsipned  has  the  honour  to  report  that  by  Section  0  of  the  Yukon 
Territory  Act  the  Commissioner  of  tlie  Territory  in  Council  is  given  authority  to 
make  )niinances  for  the  government  of  the  territory,  and  by  tiie  following  section 
a  copy  ol  every  sucli  ordinance  is  to  \<e  d«ipatched  by  mail  to  the  Governor  in 
(■o  'ncil  within  ten  days  after  the  paBsing:  thereof,  and  it  is  provided  that  any  such 
ordinancp  may  Ix-  disallowed  by  tfce  Gonem  r  in  Council  at  any  time  within  two 
years  after  its  passage. 

The  eorrespcmding  provision  of  the  British  Xorth  America  Act,  and  of  the  North- 
west Territories  Act,  requires  tliat  a  copy  of  each  enactment  shall  lie  transmitted 
to  the  Secretary  of  State,  and  the  established  practice  with  regard  to  all  the  pro- 
vinces and  the  North-w*>8t  Territories  is  that  the  Secretary  of  State,  upon  receipt 
of  a  certified  copy  of  a  statute  or  ordinance,  shall  refer  the  same  to  the  Minister 
of  Justice  in  order  that  he  may  consider  and  rejxirt  thereon  to  Your  Excellency 
in  Council.  Thf  duty  of  advising  upon  the  leg'islative  Acts  and  proceedi''g8 
of  each  of  the  Legislatures  of  the  provinces  and  the  North-west  Territories  of 
Canada  is  imposed  upon  the  Minister  of  Justice  by  the  Act  respecting  the  Doparfr- 
ment  of  Justice,  Eevised  Statutes  of  Canada,  chapter  21. 

The  undersigned  considers  that  a  similar  duty  devolves  upon  him  witli  respect 
to  the  Ordinances  of  tne  Commissioner  in  Council  of  the  Yukon  Territory,  and  that 
those  ordinances  ought  to  be  referred  to  him  upon  l>eing  received  by  Your  Excellency's 
GovernnK'ut.  If,  as  may  often  be  th<  case,  qui'^ti  .ns  of  policy  in  whicli  any  other 
department  of  Your  Excellency's  Governnient  is  nin'ciully  concerned  arise  witii  respect 
to  any  of  such  ordinances,  it  wouhl  lie  proper  for  sucli  dei)artmcnt  to  submit  the 
objections  and  reasons  for  the  consideration  of  the  Vliiiisioi  of  Justice,  as  has  always 
been  the  practice  with  regard  to  the  Provinces  fln<i  tbe  North-west  Territories;  but 
unless  an  exception  is  to  be  made,  which  in  tlie  (i))inion  of  the  undersigned  is  justified 
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«"^'"^P"''*-  Respectfully  submitted, 

;;■         ^^^'. DAVID  MILLS. 

'      '    ,'  Minister   of   Juslire. 


1898  and  1898 

(Approved  5  Januarn  WOO) 
Department  of  Justice,  Ottawa,  llth  December,  1899. 
To  His  Excelhnof  fhc  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  -^''f /^^  ,!>>'  !;-.;^;"'^XaZ";f  Lclion  t 
Vi^     chanter  6   sections  6,  7  and  8,  as  amended  by  02-63  \  ic,  chapter  Ji,  secuon     , 

government  of  the  ■^"'^^^.^^J,*    "-f"'    '      '        of  every  such  ordinance  made  by  the 

ten  days  alter  me  pu^s    b  4Up,.pofter      Any  such  ordinance  may  be  disallowed 

r  trG^ve^oTrC  und'at  anyTml  Jithn^^  years  after  its  passage.  Certain 
by  the  Governor  in  ^""'J^;  "'  /j^tj^^  ^,,.  imposed  bv  section  8,  but  it  is  not  neces- 
limitations  upon  t^"-  power  of  ,^^«^^^^^^^^^^^^  ^he  department  of  the  under- 

:SeX  thTrndrsL'rela^^^^^^^^^^  Canada,  copies  of  the  following  ordinajK.s 

pa^ed'hy  the  Commissioner  of  the  Yukon  Territory  in  Council  dunng  the  years  1898 
and  1899,  namely :—  - 

ORDINANCES    OF    1898. 

No    1    "An  Ordinance  respecting  the  profession  of  Medicine  and  Surgery."' 

(Assented  to  24th  December,  1898.) 
No    2    "An  Ordinance  to  amend  Ordinance  No.  38  of  the  Revised  Ordimjncosot 
the  North-wett  Territories  respecting  the  licensing  of  bilhar.l  and  other  table.,  and 

for  the  prevention  of  gambling.  ,   ,^  .  ,         i  t^ow  \ 

^  (Assented  to  8th  of  October,  1898.) 

No.  3.  "Ordinance  to  amend  Ordinance  No.  1  of  1898,  respecting  the  Me.hcal 

Profession."  (Assented   to   Uth   October,    1898.) 

T^„    A  (No   title.) 

■  (Assented   to    20th    October.    1S98.)  '  . 

No    5    "Ordinance  concerning  Legal  Professiv.n." 
■     ■  (No   date.) 

No    6    "An  Ordinance  respecting  Notaries  Public." 

(No   date.) 


.it!f;- 


'(No.    title.) 
(No   date.) 
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^^     Wo.  8.  "  An  Ordinance  amending  Ordinance  No.  7  of  1898,  respecting  the  muzzling 

and  transporting  of  dogs."  ,       ^   ^  ><         u      iqqo  a 

(Assented  to  2nd  November,  1898.)        • 

No.  9.  "  An  Ordinance  to  amend  Ordinance  No.  37  of  the  Revised  Ordinances  of 
the  North-west  Territories,  respecting  Auctioneers,  etc." 

(Assented  to  4th  November,  1898.)  '    ;      '   ■ 

No.  10.  "  An  Ordinance  respecting  the  suppression  of  fires." 

(Assented  to  2r)th  November,  1898.) 
No.    11.  "  An    Ordinance   respecting   the    sale   of   intoxicating    liquors    and    the 

issue  of  licenses  therefor." 

(Assented  to  7th  December,  1898.) 
No.   12.  "  An   Ordinance   to  amend  Ordinance   No.   7,   of    1898.   respecting   the 

muzzling  of  dogs."  ,        ^  ono  x 

(Assented  to  7th  December,  1898.) 

No.  13.  "  An  Ordinance  for  the  prevention  of  fires." 
(Assented  to  7th  December,  1898.) 

OBDINANOES  FOR  1899.  ,!|i    ,.;;;    ; 

No.  5.  "  Respecting  public  health.  »'  •''  » 'V 

(Assented  to  3rd  March,  1899.) 
No.  6.  "To  provide  for  the  appointment  of  Commissioners  for  taking  Affidavits." 

(No  date.) 

No.  7.  "Respecting  ferries." 
■         .  (No  date.) 

No   8   "  To  amend  the  Yukon  Medical  Ordinance  of  1899." 
'  ■  (No  date.) 

No.  9.  "  To  amend  Ordinance  No.  13  of  1898." 

(Assented  to  17th  March,  1899.) 

No.    10.  "  An    Ordinance   for   granting   to   the   commissioner   certain   sums   of 

(Assented  to  24th  March,  1899.) 

JHo.  11.  "  To  amend  Ordinance  No.  13  of  1898." 

(Assented  to  28th  March,  1899.) 
No.  12.  "  An  Ordinance  to  incorporate  the  Yukon,  Overland  Express  and  Trans- 
portation Company."  .,^     ,       ^ 

(No  date.) 

No   13   "  An  Ordinance  respecting  certain  legal  officers." 

(Assented  to  10th  April,  1899.) 
No.   14.  "An   Ordinance   to   incorporate   the   Svendsgaard   Drug   and   Hospital 

ompany,  (Assented  to  20th  January,  1899.) 

No.  15.  "  An  Ordinance  to  amend  the  Yukon  Medical  Ordinance,  1898,  and  the 

Liquor  License  Ordinance."  • 

(No  date.)  '       «     - 

No.  16.   (An  Ordinance  of  the  same  number)   "An  Ordinance  respecting   the 

Yukon  Council."  -,   ■,aaa\ 

(Assented  to  14th  April,  1899.) 

No   16   "  An  Ordinance  concerning  the  water  supply  of  Dawson." 
(Assented  to  14th  April,  1899.) 

No   16    (Another  Ordinance  of  the  same  number.)     No  title. 
'  (No  date.) 
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No.  17.  "  An  Ordinance  respecting  the  sale  of  liquor  on  steamboats." 

(Assented  to  14th  April,  1899.) 
No    17.  (Another  Ordinance  of  the  same  number.)  "Reepecting  partnerships." 

(No  date.) 

No.  18.  No  title. 

(Assented  to  20th  April,  1899.) 

No.  19.  "An  Ordinance  respecting  bills  of  sale  and  chattel  mortgages." 

(Assented  to  20th  April,  1899.) 
No.  20.  "  An  Ordinance  respecting  the  Yukon  hygeia  water  supply." 

(Assented  to  20th  April,  1899.) 
No.  21.  "  An  Ordinance  respecting  sidewalks  in  Dawson." 

(Assented  to  29th  April,  1899.) 

No.  22.  "An  Ordinance  respecting  the  legal  profesion." 

(Assented  to  4th  May,  1899.) 

No.  23.  "  An  Ordinance  respecting  the  Dawson  water  front." 

(Assented  to  9th  May,  1899.) 
No.  24.  '"An  Ordinance  respecting  conunissionera  to  make  inquiries  concerning 
public  matters." 

(Assented  to  10th  May,  1899.) 

No.  25.  "  An  Ordinance  to  interpret  Ordinance  No.  16  of  1899." 

(Assented  to  22nd  May)  1899.) 
No.  26.  "An  Ordinance  respecting  arrest  and  imprisonment  for  debt." 

(Assented  to  26th  May,  1899.)  

No.  27.  "An  Ordinance  respecting  Hunker  Creek  ferry." 

(Assented  to  1st  June,  1899.)  '    :    r 

No.  28.  "An  Ordinance  respecting  the  Klondike  ferry."  •      •  ^ 

(Assented  to  2nd  June,  1899.) 

No.  29.  "An  Ordinance  respecting  intoxicating  liquors." 

.,   .,     i,..,..v,q    ,ti  «i  (Assented  to  3rd  June,  1899.)  ^' 

Of  the  above  ordinances  passed  in  the  year  1898,  No.  1,  "  An  Ordinance  respecting 
the  profession  of  Medicine  and  Surgery,"  was  objected  to  by  Dr.  Bruner  and  other 
physicians  residing  at  Dawson,  upon  the  ground  that  the  ordinance  discriminated 
against  British  Columbia  and  some  of  the  other  provinces,  with  regard  to  the  right 
of  physicians  qualified  in  those  provinces  to  become  qualified  for  practice  in  the 
Yukon  Territory.  Correspondence  ensued  between  the  department  of  the  undersigned 
and  the  Commissioner  of  the  Territory  with  regard  to  these  representations,  and  with 
the  result  that  the  ordinance  in  question  was  amended  by  Ordinance  No.  8  of  1898, 
which  provides  in  effect  that  the  Medical  Council  of  the  Territory  shall  admit  to 
registration  any  person  duly  licensed  by  the  proper  authority  in  that  behalf  to  practice 
medicine  and  surgery  in  any  province  or  territory  of  Canada,  or  in  any  British  colony. 
This  amendment  seems  to  remove  the  ground  of  objection,  and  the  undersigned  con- 
siders that  the  ordinance  as  it  stands  amended,  may  be  left  to  its  operation. 

Ordinance  No.  5,  intituled  "  An  Ordinance  concerning  the  legal  profession,"  was 
disallowed  by  Your  Excellency  upon  the  advice  of  the  undersigned,  by  Order  in  Council 
of  Itth  April,  1899,  for  the  reasons  stated  in  the  report  of  the  undersigned,  and  another 
ordinance  governing  the  legal  profession  in  the  Yukon  was  by  Your  Excellency  in 
Council  enacted  in  place  thereof.     (See  Canada  Oaiette  of  15th  April,  1899.) 

Ordinance  No.  11,  intituled  "  An  Ordinance  respecting  the  sale  of  intoxicating 
liquors  and  th«3  issuing  of  licenses  therefor  was  disallowed  by  Your  Excellency  in 
Council  on  14th  April,  1899,  upon  the  advice  of  the  Minister  of  the  Interior  for  the 
reasons  stated  in  his  report.  (See  Canada  Gazette  of  15th  of  April,  1899.)  Therefore, 
although  this  ordinance  had  not  been  previously  considered  or  reported  upon  by  the 
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undersigned,  it  does  not  call  for  comment  here.  Tn  this  connection,  however,  the 
undersigned  deems  it  projier  to  call  attention  to  the  practice  which  has  hccn  lonp 
established  with  rcsix'ct  to  the  consideration  of  provincial  statutes  and  tcriitoritil 
ordinances,  and  which  is  specially  affirmed  with  respect  to  the  Yukon  Territory  by 
Order  in  Council  of  Kith  August,  1809. 

The  other  ordinances  above  mentioned,  passed  in  the  year  189S,  may,  in  the  opinion 
of  the  undersigned,  be  left  to  their  operation  without  comment. 

As  to  the  ordinances  above  mentioned,  passed  during  the  year  li899,  the  imder- 
signed  observes  that  in  Ordinance  No.  7,  respecting  ferries,  and  in  Ordinance  No.  27, 
intituled  "An  Ordinance  respecting  intoxicating  liquors"  the  word  "license''  is,  in  the 
copies  of  these  ordinances  which  have  been  referred  to  the  undersigned  interpreted  to 
means  a  person  holding  a  license.  Obviously,  the  intention  was  to  so  define  the  word 
"license."  PossiWy  there  may  be  a  mistake  in  the  copies  which  have  been  transmitted 
by  the  commis.sioner,  but  such  mistakes  should  not  be  allowed  to  occur,  and  if  the 
copies  transmitted  be  true  copies,  this  nrtificial  interpretation  would  probably  lead  to 
Aoane  difficulty  and  confusion.  The  und'ersigned,  therefore,  recommends  that  the 
matter  be  called  to  the  attention  of  the  Commissioner  in  Council  so  that,  if  necessary, 
a  projMjr  amendment  may  be  made.  And  here  the  undersigned  deems  it  proper  to 
observe  generally  that  he  has  noticed  several  other  apparent  ini>takes,  probably  clerical, 
in  the  copies  of  the  ordinances  which  have  beein  forwarded  from  the  Territory,  and 
he  desires  to  draw  attention  to  the  impt)rtance  and  necessity  of  having  these 
ordinances  correctly  drafted,  engrossed  and  transcribed. 

Ordinance  No.  16,  without  title  or  date,  and  Ordinance  No.  19,  intituled  "An 
Ordinance  respecting  Bills  of  Sale  and  Chattel  Mortgages."  both  contain  retroactive 
provisions.  The  undersigned  does  not  on  that  account  consider  it  necessary  to  recom- 
mend the  disallowance  of  these  ordinances,  but  he  expresses  a  doubt  as  to  whether 
the  Commissioner  in  Council,  who  is  merely,  in  passing  these  ordinances,  executing  a 
delegated  power,  has  authority  to  legislate  retroactivel.y.  The  undersigned  considers, 
in  aify  case,  that  retroactive  provisions  ought,  if  possible,  to  be  avoided. 

Ordinance  No.  22,  intituled  "An  Ordinance  respecting  the  Legal  Profession"'  is 
ultra  virps,  and  ought  to  be  disallowed.  This  ordinance  amends  the  previous  ordin- 
ance respecting  the  legal  profession  which  had,  as  already  stated,  been  disallowed  on 
14th  April.  1899.  It  is  probable,  although  the  disallowance  of  that  ordinance  and  the 
new  oi'dinance  of  Your  Excellency  in  Council  which  was  enacted  in  its  stead,  were 
immediately  communicated  to  the  Commissioner  of  the  Territory,  that  he  had  not 
received  such  communication  before  the  passage  of  the  amending  ordinance  now  in 
(luestion.  In  any  case,  the  amending  ordinance  cannot  have  effect  because  it  is  in 
some  respects  incx)nsistent  with  the  provisions  made  by  Yoin*  Excellency  in  Council, 
and  Your  Excellency  having  previously,  by  ordinance,  made  provisions  covering  the 
same  ground,  the  legislative  powers  of  the  Commissioner  in  Council  as  to  the  points 
upon  which  Your  Excellency  had  so  legislated  were  and  are,  so  long  as  Your  Excel- 
lency's ordinance  remains  in  force,  necessarily  suspended. 

Ordinance  No.  2.*]  intituled  "An  Ordinance  respecting  the  Dawson  water  front'' 
is  probably  ultra  vires,  as  dealing  with  Dominion  lands,  a  subject  over  which  the  Com- 
missioner in  Council  has  no  jurisdiction.  It  provides  among  other  things  that  the 
sheriff  of  the  territory  may  upon  requisition  from  the  commissioner  take  possession 
of  portions  of  the  Dawson  water  front  and  of  the  bank  or  shore  of  the  Yukon  river, 
and  eject  therefrom  all  persons  in  possession  or  occupation  thereof,  and  deliver  posses- 
sion thereof  to  such  person  oi  persons  as  the  commissioner  of  the  territory  shall 
direct.  The  undersigned  would  consider  it  necessary  to  recommend  the  disallowance 
of  this  Ordinance,  by  reason  of  the  absence  of  jurisdiction  in  the  commissioner  to 
pass  it,  were  it  not  that  he  assumes  it  is  intended  merely  to  protect  the  water  front 
and  remove  trespassers  therefrom.  In  this  view  of  the  case,  the  Ordinance  is  harm- 
less so  far  as  the  public  interests   of   Canada  are  concerned,  and  the  undersigned 
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ronsi.l.Ts  that  it  w..ul.i  not  bn  iinproi..'.-  to  leavo  the  Ordinance  to  such  operation  as 

it  may  have.  ,        r>  j- 

The  undcrsiKned  s.h^  no  reason  to  comment  upon  any  of  the  other  Ord inane  s 
above  mentioned,  passed  during  the  year  1899.  It  will  be  noticed,  however  that  the 
under.if?ned  has  not  yet  received  Ordinances  Xos.  1,  2,  3,  and  4.  ,t  any  snch  Ord.n- 

ances  were  passed.  .  ,. 

Attention  is  directed  to  the  fact  that  there  are  duplicate  numbers  in  these  Ouii- 
nances  as  to  Nos.  l.'..  10  and  17.  Such  double  numbering  should  be  avoided  as  it 
leads  to  confusion.  The  commissioner  should  be  re<iuested  U^  <-omply  as  promptly  as 
possible  with  the  requirement  of  section  7  of  the  Yukon  Territory  Act.  as  to  <l.^«P«tch- 
np  copies  of  the  Ordinances  to  Your  Excellency.  The  Order  in  C.mncil  above 
referred  to  of  August  16,  1899,  contemplates  that  these  Ordinances  will  be  received  by 
the  clerk  of  the  Privy  Council,  but  as  the  section  does  not  expressly  designate  the 
officer  who  is  to  receive  these  Ordinances  on  behalf  of  the  Oovernor  m  Council,  the 
undersigned  considers  it  would  not  be  improper  to  establish  as  to  the  \  ukon  Perri- 
torv,  a  rule  in  accordance  with  that  which  prevails  as  to  all  the  provinces  ot  (  anada 
including  the  North-west  Territories,  by  whiA  copies  of  thetr  Acts  or  Ordinances  are 
transmitted  to  the  Secretary  of  State.  The  undersigne,!  recommends,  theretore,  hat 
the  commissioner  be  instructed  for  the  future  to  forward  copu^  ot  all  Ordinances 
within  the  statutory  period,  to  the  Secretary  of  State.  ,.,,.,,,  n.Ai 

For  the  reasons  above  mentioned,  the  undersigned  recommends  that  the  Ordi- 
nances mentioned  in  this  report  be  left  to  their  operation  with  the  ^--P/'^  ^^  ^?- 
22.  "An  Ordinance  respecting  the  legal  profession."   and  he   recommends   that  this 

Ordinance  be  disallowed. 

Humbly  submitted, 

DAVID  MILLS, 

Minister   of  Justice. 


Ordinance  22  was  accordingly  disallowed  on  the  tifth  day  of  January.  1900). 


-  '    1900. 

..  *•     t   '  (Approved  15  June,  1901) 

Department  ok  Justice,  Ottawa,  28th  May,  1901. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  ordinances  i>assed  by  the  Com- 
missioner of  the  Yukon  Territory  Council,  during  the  year  1900,  and  numbered  from 
1  to  «.  inclusive,  being  all  the  ordinances  for  thar  year  which  up  o  the  P--n  tinie^ 
have  b^n  referred  to  the  undersigned,  and  he  is  of  opimon  tha  these  ^«y  ^e  lef t  to 
their  operation  without  comment,  with  the  exception  of  number  3^,  intituled  An 
OrdLaTe  relating  to  proceedings  against  officers  of  the  Crown."    This  ordinance  pro- 

vides  as  follows: —  i     ■  ■         j-      *•        „.» 

"  In  the  ca«e  of  any  ordinanoe,  regulation,  rule,  order,  decision,  direction  or 
instruction  given  or  made  by  the  Governor  in  Council,  the  Commissioner  m  Council 
of  the  Yukon  Territory,  or  by  any  minister  of  the  Crown,  or  by  a  commissioner  ot  the 
Yukon  Territory,  or  by  any  person  who  now  occupies,  or  fo/">e'ly/^d  occupy  the 
position  of  chief  executive  officer  of  the  government  of  Canada  in  the  Yukon  dern- 
torv,  relating  to  the  government  of  the  Territory,  or  the  acts  or  conduct  of  any  ot 
the' officers  of  the  government  of  the  said  Territory,  nothing  whioh  has  been  done  prior 
to  the  1st  day  of  July,  1900,  under,  in  pursuance  of,  or  in  consequence  of  such  ordin- 
ance regulation,  rule,  order,  decision,  direction  or  instruction,  shall  be  the  subject  ot, 
or  shall  sustain  or  give  rise  to,  or  support  any  action,  suit  or  petition  or  proceeding 
for  damages  against  any  person  whatsoever." 


YUKON  TERRITORY 


I- 


'M 


With  regard  to  this  ordinance  correspondence  has  taken  place  by  direction  of  the 
undersigned,  betwe«n  the  Iteputy  Minister  of  Justice,  the  Commissioner  of  the 
Yukon  Territory,  and  the  Deputy  Minister  of  the  Interior,  a  copy  of  which  is  sub- 
mitted herewith!  From  this  correspondence  the  nature  of  the  objections  to  the  ordin- 
ance in  question  will  sufficiently  appear,  as  well  as  the  reason  stated  in  support  of  it 
by  the  Commissioner  and  the  Deputy  Minister  of  the  Interior. 

The  undersigned  entertains  no  doubt  that  the  ordinance  is  nltra  vires,  so  far  as 
it  is  intended  to  affect  causes  oi  action  against  Your  Exoellency's  government  or  the 
ministers  or  officers  thereof,  and  further  the  undersigned  is  not  disposed  to  approve 
of  retroactive  legislation,  particularly  of  a  character  so  general  and  comprehensive 
as  the  present  ordinance.  It  is  stated  by  the  Deputy  Minister  of  the  Interior,  however, 
that  Your  Excellency  in  Council  has  passed  a  similar  ordinance,  but  the  undersigned 
assumes  that  the  questions  to  which  he  has  referred  must  have  escaped  consideration 
at  the  time.  He  recommends,  therefore,  that  the  matter  be  reconsidered,  with  a  view 
to  such  modification  of  the  ordinance,  to  be  effected  under  the  authority  of  Your 
Excellency  in  Council,  as  the  necessity  and  justice  of  the  case  seem  to  require. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Ct)mmissioner  of  the  Yukon  Territory  and  to  the  Deputy  Minister  of  the 
Interior,  for  their  information,  and  for  such  further  action  as  is  herein  recommended. 

Respectfully    submitted, 

""-    DAVID  MILLS, 

Minuter  of  Justice. 


The  Deputy  Minister  of  Justice  to  the  Commissioner  of  the  Yukon  Territory. 

Department  OF  Justice,  Ottawa,  5</i  I>eceml>er,  iPOy. 

Sir,— In  examining  the  ordinances  of  the  Yukon  Territory  for  the  present  year, 
I  have  observed  No.  33,  intituled  "An  Ordinance  relating  to  proceedings  against  officers 
of  -.he  Crown,"  which  is  intended  to  do  away  with  any  cause  of  action  which  may 
have  existed  for  anything  done  prior  to  1st  July,  1900,  under  and  in  pursuance,  or  in 
consequence  of  any  ordinance,  regulation,  rule,  order,  decision,  direction  or  instruction 
of  the  Yukon  Council  or  the  officers  of  that  government. 

This  legislation  seems  »bjectionable  as  being  retroactive,  and  as  interfering  with- 
out any  explanation  so  far  as  appears  upon  the  ordinance,  with  vested  rights.  I  pre- 
sume it  was  intended  to  apply  to  some  particular  case  or  class  of  cases.  It  is  legisla- 
tion of  a  very  unusual  character,  not  to  be  justified,  I  should  think,  except  by  very 
exceptional  circumstances.  Therefore,  before  reporting  upon  the  ordinance,  the  min- 
ister would  like  to  have  your  report  upon  it  explaining  the  reasons  for  the  ordinance, 
and  the  circumstances  under  which  the  council  considered  it  justifiable. 

I  may  add  that  it  seems  intended  by  this  ordinance  to  affect  causes  of  action  aris- 
ing out  of  regulations,  orders  or  directions  of  the  Governor  in  Council  and  ministers 
of  the  Crown,  and  the  minister  would  like  to  be  informed  as  to  the  reason,  if  any,  upon 
which  it  is  apprehended  that  the  territorial  council  has  authority  to  take  away  such 
rights  of  action. 

I  have  the  honour  to  be,  sir,  your  obedient  servant,  ;  -i '-r'    r  -  i-  > 


(.-,.! 


*     '  Si 


E.  L.  NEWCOMBE, 

Deputy    Minister    of  Justice. 
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The  Commmioner  of  the  Yukon  Territory  to  the  Hon.  the  Minister  of  Justice. 

Commissioner's  Office,  Dawson,  Y.T..  7th  January,  1901. 

Sm-Tn  reply  to  vours  of  5th  December,  referring  to  Ordinance  33,  really 
Ordina";co  82.  ;«LaV  the  territorial  council,  intituled  "An  Ordinance  relating  o 
procedlngs   against   officers   of   the   Crown."   the  only  report   I   can   give  you   is   as 

^''"Tendose  an  exact  copy  of  the  document  which  was  transnntted  to  this  office  from 
Ottawa,  together  with  a  copy  of  a  letter  received  from  the  Deputy  Minister  of  the 
InterTo;  whiA  accompanied  it.  referring  to  it.  As  to  what  Acts  it  was  intended,  to 
deal  with  retroactively  I  am  not  aware,  but  it  has  been  intimated  to  me  that  ^ome  ot 
the  Acts  of  my  predecessor  in  closing  the  creeks  against  further  location  were  con- 
sidered illegal,  and  it  was  intended  to  bring  action  against  the  government  for  dam- 
ages through  the  refusal  to  record  claims  on  such  creeks  by  parties  who  lo««ted  «"d 
applied  for  record.  Possibly  the  Minister  of  the  Interior  can  give  you  more  definite 
"nfo^ation  on  the  matter  ^han  1  can.  Council  passed  the  Ordinance  at  tftie  request 
of  the  government  at  Ottawa,  as  it  was  directed  at  the  time,  and  did  not  inquire 
particularly  into  the  reasons  for  its  passage. 

Your  obedient  servant, 

WILLIAM  OGILVIE, 

Commissyryner. 


'  ,  .'  Department  of  the  Interior,  Ottawa,  1st  August,   1900. 

Enclosure. 

Dear  Mr  Ooiivie— I  beg  to  inclose  you  herewith  draft  copy  of  an  Ordinance 
which  it  is  the  wish  of  the  minister  should  be  passed  at  the  earliest  convenience  of 
the  Yukon  council,  and  a  copy  certified  and  returned  to  this  office.  ,  .    ,     ,, 

This  is  an  important  matter  and  should  be  dealt  with  at  once,  lour  kind  atten- 
tion will  therefore  oblige. 

Yours,  &c., 

JAS.  A.  SMART. 

Wm.  Ogilvie,  Esq.,  Commissioner,  Dawson,  Yukon  Territory. 

i.,.v,  .  ,  ,.     •   ...  Ordinance  No of  1900. 

AN  ORDINANCE  RELATINO  TO   PROCEEDINOR   AGAINST   OFFICERS   OF   THE   CROWN. 

.,  ,  Assented  to ,1900. 

The  Commissioner  of  the  Yukon  Territory,  by  and  with  the  advice  and  consent 
of  the  council  of  the  said  territory,  enacts  as  follows:— 

1  In  the  case  of  uny  Ordinance,  regulation,  rule,  order,  decision,  direction  or 
instruction  given  or  made  by  the  Governor  in  Council,  the  Commissioner  in  Council 
of  the  Yukon  Territory,  or  by  ary  Minister  of  the  Crown,  or  by  a  Commissioner  of 
the  Yukon  Territory,  or  by  any  person  who  now  occupies  or  formerl.v  did  occupy  the 
position  of  Chief  Executive  Officer  of  the  government  of  Canada  in  the  Yukon  lerri- 
torv  relating  to  the  government  of  the  Said  territory,  or  the  Acts  or  conduct  of  any 
of  the  officers  of  the  government  of  the  said  territory,  nothing  which  has  been  done 
prior  to  the  first  day  of  July,  1900.  under,  in  pursuance  of.  or  in  consequence  of  such 
Ordinance,  regulation,  rule,  order,  decision,  direction  or  instruction  shall  'oe  the  sub- 
ject of.  or  shall  sustain  or  give  rise  to  or  support  any  action,  suit  or  petition  or  pro- 
ceeding for  damages  against  any  person  whatsoever. 
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Tho  Deputy  Minister  of  Jmtice  fo  the  Deputy  Minister  of  the  Interior. 

Defartment  of  Justice,  Ottawa,  rtth  February,  1901. 

Terrfto"r'7Jor'th«' 1«T'^  *°  't  ^°'!^  ^'"  *' ■"*  "'  '^^'^'^^'^^^  the  ordinances  of  the  Yukon 
lorritory  for  the  last  year  I  notice  particularly  No.  33.  intituled  ''An  Ordinance  re- 
la  m^  to  proceedm^s  against  officers  of  the  Crown,"  which  is  intended  to  doTway  IS 
any  cause  ot  act.on  wh.ch  may  have  exist^-d  for  anything,  done  prior  to  1st    July   1^ 

CrnZ  ffi        TT'     *^'^     t'omni.ssioner     in     Council,     any     Minister     of     the 

wi  h  'S  rillr  h  r  1  ^'"^  ^•^t'-««<-tive  and  interfering  without  any  explanation 
witli  %  rated  rig-hfcs,  but  also  as  attempting  to  take  away  right  of  action  against  the 

YZrcTun^r?''?'"'^''''  ^/"  r'"'^^"  ^"'^•^-"^  -'  ^'^'•-'i  the  a"  W 
Yukon  CouncK  to  do.     1  accordingly  wrote  Commis*>ioner  Ogilvie  a..king  for  ;x»kna 
hons   to  be  considered   by  the  minist^  before  reporting  upon   the  o  Sinance      TI^ 
uimster   has  just   received   Mr.    Ogilvie'.    reply,    in    which   1  e    1  fcloLs    copy    of    a 
let  er   from   yon    to   him   of   the   1st   August   last,    inclosing   a    draft    copy    of    the 

was  parsed  u,.n  his  re,uest.  and  that  the  coum-il  dfd  n^tt^ui  ot  eVla^^^^ 
reasons  for  its  passage,  and  he  refers  the  Minister  of  JustL  to  t^ie  M  n  te  o"  £e 
ntenor  for  the  explanation  sought.  1  presume  this  ordinance  was  fntended  to  "pi 
to  some  particular  case  or  chis.  of  cases,  but  the  minister  thinks  that  terlmpsThe 
tl  a  ttheYT  ^"'•^'"'•./^"'  '^  "•^•^-^«ry  or  was  intended,  and  he  ent^rtaiis  no  Libt 
at  he  Yukon  Council  has  no  authority  to  legislate  affecting  causes  of  action  agains 
the  Dominion  government.     The  minister  would  like  to  know,  therefore   what  are  "he 

iirthlTre:  J"'  '^^  J-,-f--.  and  whether  your  d;partiuent  dllTs  n^  toon! 
sider  that  the  ordinance  should  be  modified. 

;     >  I  have  the  honour  to  be,  sir,  your  obedient  servant, 

'^        <    E.  L.  NEW^€OMBE.  •  , 

'     ''      *  Deputy  Minuter  of  Justice. 


The  Deputy  Minister  of  the  Interior  to  the  Deputy  Minister  of  Justice. 

Department  of  the  iNTERtoR,  Ottawa.  28th  February,  1901. 
Re  Yul-on  Legislation,  1900. 

nance  relating  to  proceedings  against  officers  of  the  Crn^  "'t         '"J  '"'f*^    ^^  ^rdi- 

he  general  intereHt  of  peace  and  good  order  in  the  cotmuunity.     It  isTonsidlr^ 

cT      /"*  «  ^'-^.""d  proper  thing  to  pa««  auch  an  Ordinance     The  Oov^or^ 
(  ouncil  passed  a  similar  one.  vtovemor  in 

Tt  i«  also  considered  that  the  fact  that  the  Ynko.i  nmin^il   K„.       *       .i     • 

'   ■  y\  !  .    -,  ,.-,;,  I  have.  &c., 

;       ,      JAS.  A.  8MART. 
>  ,      Deputy  Minister  of  the  Interior. 
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Mr.   George   Craiij   to   the   Ilonourahlc   the   Minister   of  Justice, 

■  •         .    -  CoL'RT  House,  Dawson.  Y.T.,  July  9th,  1901. 

Sir. — About  two  months  ago  aii  ordinauri*  was  introduced  into  the  YukHin  Council 
affecting  the  court  stenographers,  which  ordinance  a  committee  of  the  Council  laid 
before  the  niembere  of  the  local  bar  and  the  judgas.  I  understand  that  the  ordinance 
was  introduced  by  Mr,  Justice  Dugas,  but  ilr.  Justice  Craig,  at  the  request  of  the  Bar, 
gave  his  views  upon  the  ordinance,  and  it  went  no  further  at  tliat  time.  This  week, 
without  notice  to  any  one,  an  ordinance,  in  some  respects  similar,  was  pa^ised  by  the 
Council  at  one  Bitting.  This  last  ordinance  very  materially  affects  the  fees  ■obtained 
by  stenographers  for  work  done  in  extra  hours.  F  have  had  a  consultation  with  Mr. 
Justice  Craig  regarding  the  work  of  the  courts  in  this  connection,  and  he  is  strongly 
of  the  opinion  that  so  long  as  onl.v  two  judges  sit  in  this  territory,  two  stenographers 
can  do  all  the  work;  in  fact  that  f/en  if  three  judges  are  apiwinted  they  will  not  sit 
concurrently,  and  two  stenographers  could  still  overtake  the  work.  Our  salaries,  con- 
sidering the  cost  of  living  in  here,  have  been  small,  and  there  would  be  little  induce- 
ment for  a  man  competent  to  do  court  reporting  lo  remain  here,  but  for  the  additit)nal 
fees  obtained  from  copies  and  examinations.  Up  to  this  time  the  two  stenographers 
have  met  all  the  requirements  of  the  Bar  in  attending  to  the  court,  reporting  exam- 
inations and  copiee  for  api>eal,  although  we  have  had  to  work  constantly  very  late 
hours  at  night,  which,  of  course,  we  don't  object  to  do,  provided  that  the  remuneration 
derived  from  the  extra  work  is  sufficient  to  compensate  us  for  the  loss  of  rest  and 
health  which  such  continuous  work  entails.  We  think  it  is  of  importance  to  the  gov- 
ernment that  the  extra  cost  of  an  additional  stenographer  ehould  be  saved  to  it,  but  if 
the  fees  are  continued  at  the  present  rate,  a  third  stenogipaphiw  will  be  needed,  as  there 
will  be  absolutely  no  inducement  to  a  man  to  work  overtime  for  the  small  fees,  and 
copies  of  appeal  will  have  to  be  prepared  in  the  ordinary  office  hours.  I  may  say  chat 
the  court  here  sits  continuously  witli  the  exception  of  four  da.vs  each  month,  and  ver,y 
often  Mr.  Justice  Craig,  to  whom  I  am  attached,  sits  even  during  that  time.  Of  course 
ray  appointment  comes  from  the  Minister  of  the  Interior,  and  if  I  am  appointed  by 
your  department  as  court  stenographer  8i)ecially,  I  will  still  (be  a  federal  officer.  The 
question  which  I  wish  to  raise  is  whether  since  I  draw  my  pay  from  the  federal  exche- 
quer, the  Yukon  Council  has  any  right  to  interfere  with  my  emoluments.  The  matter 
not  only  affects  me,  but  I  think  it  also  affects  the  government  in  the  manner  which  1 
have  indicated  in  my  letter. 

I  may  say  that  I  have  consulted  with  Mr.  Congdon.  advisor,  Mr.  Wade,  Crown 
prosecutor,  and  other  leading  members  of  the  Bar,  as  well  as  Mr.  Justice  Craig,  who 
think  that  the  feea  allowed  for  copies  are  entirely  too  small  for  this  territory,  being 
very  much  less  than  the  fees  allovrod  by  the  rules  of  the  court  in  the  North-west  Terri- 
tories, and  I  may  add  that  your  department  allows  us  20  cents  a  folio.  We  are  quite 
content  to  admit  to  a  small  reduction  for  first  copies,  and  a  very  material  reduction 
for  additional  copies,  but  we  think  the  HMluction,  as  made,  is  altogether  too  great. 


I  have,  Ac, 


GEO.  CRAIG. 


P.S. — I  might  add  that  of  course  the  ordinance  does  not  affect  the  fees  of  the 
stenographet  in  the  Gold  Commissioner's  office;  he  still  receives  25  cents  a  folio. 

•"■:"•'-"  «**    '  ■  •*-  '  ■•-'    ■■■*■  •  -  ■"  H-'iv  ■■-    G.  C. 
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Report  of  Mr.  H.  W.  Newlands,  legal  advisor,  Yukon  Territory,  upon  Ordinance  No.  2( 
made   at  the  request   of   the  Deputy  Minister   of  Justice. 

Dawson,  Y.T.,  21st  November,  1901. 

Sir. — ^I  beg  to  make  the  following  report  on  ordinance  No.  26.  of  1901,  respecting 
stenographers. 

Section  6  of  the  Yukon  Act  provides  that  the  Commissioner  in  Council  shall  have 
the  same  power  to  make  ordinances  for  the  government  of  the  Y^ukon  Territorj'  as 
was  possessed  by  the  Lieutenant  Governor  and  assembly  of  the  North-west  Territories 
at  the  date  of  the  passing  of  that  Act,  except  as  limitwl  by  order  of  the  Governor  in 
Council.  One  of  those  powers  is  contained  in  subsection  10  of  section  15  of  the  North- 
west Territory  Act,  as  follows: — 

"The  administration  of  justice  in  the  Territories,  including  the  con- 
stitution, organization  and  maintenance  of  territorial  courts  of  civil  jurisdiction, 
including  procedure  therein,  but  not  including  the  pcjwer  of  appointing  any 
judicial  officer."  This  should  be  read  with  section  13  of  the  Yukon  Territory 
Act,  which  is  as  follows: — "The  Governor  in  Council  may  appoint  such  officers 
of  the  court  as  may  be  deemed  necessary,  and  may  define  and  si>ecify  the 
duties  and  emoluments  of  the  officers  so  appointed."  /„  ■,  , 

Under  this  last  mentioned  section  the  Governor  in  Council  appointed  stenographers 
and  fixed  their  salaries.  He  did  not,  however,  define  and  specify  their  duties  nor 
provide  for  their  receiving  any  other  emolument  than  their  salary  so  fixed.  It  would, 
therefore,  in  my  opinion,  be  within  the  powers  of  the  Commissioners  in  Council  under 
subsection  10  of  section  13  of  the  North-west  Territory  Act  to  specify  their  duties, 
and  to  provide  at  what  rates  they  should  supply  copies  of  evidence  to  practitioners. 
These  matters  would  come  under  the  head  of  procedure  in  the  courts,  and  are  provided 
for  by  the  assembly  of  the  North-wee'  Territories,  either  directly,  or  by  delegating  their 
power  to  the  judges.  Previous  to  the  passing  of  this  ordinance  tlve  judgevS  of  the 
territorial  court  fixed  fees  to  bo  charged  under  sections  533  and  534  of  the  Judi- 
cature Ordinance. 

Section  1  of  ordinance  No.  256  of  1901,  provides  for  the  appointment  of  stenogra- 
phers by  the  Commissioner.  The  question,  therefore,  has  been  to  consider  whether 
that  clause  is  ultra  vires.  If  a  stenographer  can  be  considered  a  "judicial  officer"  then 
the  Commissioner  in  Council  had  no  power  to  patss  that  section.  T  do  not  think  he 
can  be  so  considered.  None  of  his  duties  are  judicial:  his  nets  are  not  discretionary, 
but  merely  the  mechanical  taking  down  of  evidence  and  transcribing  the  same.  The 
Governor  in  Council  appoints  him,  not  because  he  is  a  judicial  officer,  but  because 
under  section  10  of  the  Yukon  Act  he  "may  appoint  such  officers  of  the  court  as  may 
be  deemed  necessary,"  and  to  take  power  to  appoint  additional  stenographers  would  not 
conflict  with  this  section. 

Therefore,  I  am  of  the  opinion  that  Ordinance  No.  26  of  1901  is  within  the  powers 
of  the  Commissioner  in  Council, 

Obediently  yours,       '  ''     " 
'  "  •  ' ''  '"'\  '^'^  "  ■  '■•  ■'"''''"'  -':'  •"'  •  W,   H.   NEWLANDS,  '"  '■ 

;^  ,  v;  ;>    .  Legal   Advisor. 

•^  I  W  I  ...1  I-'         . 

(Approved  26  January,  1902.) 

Departmkxt  ok  Justice,  Ottawa,  16th  January,  1902.  k„* 

To  Ilis  Excellency  the  Oovcrnor  General  in  Council: 

The  undersigned  has  under  consideration  the  following  ordinances  of  t/he  Yukon 
Territorial  Council,  passed  during  the  year  1901 :— Nos  1  to  25,  27  to  32,  36  to  42  in- 
clusive. 
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The  undersigned  does  not  consider  it  necessary  at  present  to  comment  upon  any 
of  these  ordinances  except  the  following: — 

No.  26.  "An  ordinance  respecting  the  appointment  of  official  stenographers  and 
the  taking  of  evidence  in  courts  of  justice."  m      • 

This  ordinance  professes  to  authorize  the  commissioner  of  the  Yukon  Territory 
to  appoint  official  stenographers  of  .he  territorial  court  and  to  define  the  duties  of  tha 
stenographers  and  estahlis/h  fees.  _ 

Section  13  of  the  Yukon  Territory  Act  provides  that  the  Governor  m  Council 
may  appoint  such  officers  of  the  court  as  may  be  deemed  necessary,  and  may  define  and 
specify  the  duties  and  emoluments  of  the  officers  so  appointed.  The  stenographers  of 
the  territorial  court  are  and  have  been  under  the  jurisdiction  of  the  undersigned,  and 
their  appointments  have  been  made  or  authorized  by  Your  Excellency  in  Council. 
A  letter  was  received  from  Mr.  George  Craig,  one  of  the  stenographers,  objecting 
to  tftiis  ordinance,  and  the  undersigned  communicated  with  the  Commissioner  of  the 
Territory  for  the  purpose  of  obtaining  information,  or  the  views  of  the  Council  there, 
as  to  the  reasons  for  the  enactment  and  the  propriety  of  its  provisions.  Copy  of  Mr. 
Craig's  letter  and  of  letter  from  the  Deputy  Minister  of  Justice  to  the  Comniis- 
sioner,  togather  with  the  reply  to  the  latter,  of  the  Territorial  Secretary  inclosing 
copy  of  an  opinion  from  the  legal  adviser  of  the  Commissioner,  submitted  herewith. 
The  legal  adviser  appears  to  overlook  t!he  fact  that  the  powers  of  legislation  conferred 
upon  the  Commissioner  in  Council  are  subject  to  the  provisions  of  the  Yukon  Terri- 
tory Act.  It  is,  in  the  opinion  of  the  undersigned,  intended  by  parliament  that  the 
officers  of  the  court  shall  be  appointed  and  their  duties  and  emoluments  specified  and 
denned  by  the  Governor  in  Council.  It  is  inconsistent  with  such  intention  that  the 
local  Council  should  interfere  in  these  matters.  The  question  as  to  t!he  propriety  of 
the  ordinance,  apart  from  the  legal  authority  of  the  Commiss^ioner  in  Council  to  enact 
it,  upon  which  the  undersigned  principally  desired  information,  is  not  referred  to  by  the 
Commissioner,  but  the  undersigned  considering  the  ordinance  to  be  ultra  vires,  and 
upon  the  best  information  which  he  can  obtain,  not  desirable  in  substance,  recom- 
mends that  it  be  disallowed.  ^^.  ;».|  s  -i'  '  ?' 
No.  33,  "An  Ordinance  respecting  the  legal  profession." 

This  ordinance  deals  with  qualifications  and  admission  of  barristers  and  soli- 
citors within  the  Territory,  the  fees  to  be  paid,  and  the  discipline  of  the  profession. 
An  ordinance  governing  these  matters  was  enacted  by  Your  Excellency  in  Council 
on  14th  April,  1899,  which  is  still  in  force.  The  authority  of  the  Commissioner  in 
Council  to  make  ordinances  is  subject  to  such  limitations  as  may  be  imposed  by  order 
of  the  Governor  in  Council.  The  present  ordinance,  therefore,  is  ultra  vires  of  tlie 
Commissioner  in  Council,  in  so  far  as  jt  is  inconsistent  with  the  ordinance  of  14th 
April,  1899,  and,  therefore,  to  that  extent  it  has  no  legal  operation.  It  should  bo 
pointed  out  to  the  Commissioner  of  the  Territory  that  he  has  no  authority  to  repeal 
or  modify  ordinances  passed  by  Your  Excellency's  government,  and  that  where  in  such 
C4»8es  there  is  dissatisfaction  with  the  provision  made,  it  would  be  proper  to  make 
representations,  but  not  to  attempt  to  override  the  paramount  provision  by  Your  Excel- 
lency in  Council.  It  may  be  that  the  provisions  of  the  Territorial  ordinance  now  in 
question  arc  more  suitable  to  the  circumstances  of  the  territory  than  the  governing 
ordinance  passed  by  YoUr  Excellency  in  1899,  and  perhaps  steps  should  be  taken  to  give 
eflFect  to  the  Territorial  ordinance.  If  that  be  the  view  of  the  Commissioner  in  Coun- 
cil, proper  representations  may  be  made  to  Your  Excellency's  government  which  will 
be  consideretl  upon  the  question  as  to  whether  this  ordinance  should  be  disallowed 
or  confirmed  by  Your  Excellency's  government. 

No.  34,  "An  ordinance  respecting  the  procedure  and  practice  to  be  observed  in 
connection  with  the  exercise  of  the  civil  jurisdiction  of  police  magistrates  appointed 
under  chapter  41  of  Dominion  Acts  of  1901,  entitled:  'An  Act  to  amend  the  Yukon 
Territory  Act,  and  to  make  further  provision  for  the  administration  of  justice  in  the 
said  territory.' ". 


I 
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% 
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Tliis  ordinance  in  effect  applies  the  procedure  of  the  territorial  court  in  civi, 
matters  to  the  courts  of  the  police  niafc'istrates  in  like  cases.  A  communication  from  a 
moniber  of  the  Bar  of  Dawson  has  been  referred  to  the  undersigned  in  which  he  states 
in  effect  that  this  procedure  is  too  complicated  and  expensive,  admitting  also  of  too 
many  delays  for  a  magistrate's  court,  where  the  object  should  be  simplicity  and  sum- 
mary disposition  of  causes.  The  undersigned  is  disposed  to  agree  with  this  view,  and 
he  commends  the  matter  to  the  attention  of  the  local  authorities  who  have  jurisdiction 
to  deal  with  the  subject,  and  whose  judgment  as  to  the  local  requirements  ought  to  bo 
sound. 

The  undersigned  reconmiends  that  a  copy  of  this  report,  if  approved,  be  trans 
initted  to  the  Commissi(mer  of  the  Yukon  Territory  for  his  information. 

Kespectfully    submitted,  ,  •,  ^    .    ,, 

'--■  ■■■^"^ '■.:-/  \    .•-„  ,„,:,,„.„■>    ,?■      DAVID    MILLS,     ^>v.-  .    ' 

Minister    of    Justice. 

(Ordinance  No.  36  was  accordingli/  disallowed  on  the  twenty-fifth  day  of  January. 
1002.) 


!;,  f,       ,  ■  i        (Approved  26  June,  1902.)  "  '  ' 

Department  ok  Justice,  Ottawa,  12th  June,  1902. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  the  report  of  his  predecessor  in  office,  of  16th  Janu' 
ary  last,  approved  by  Your  Excellency  on  25th  January,  respecting  the  ordinances  of 
the  Yukon  Territory,  and  particularly  to  the  observations  upon  ordinance  No.  33, 
intituled:  "An  ordinance  respecting  the  legal  profession,"  has  the  honour  to  inform 
Your  Excellency  that  he  has  received  a  telegram  from  the  Commissioner  of  tlie  Yukon 
Territory  referring  to  this  ordinance,  stating  lihat  there  is  no  intention  to  contest  the 
right  of  Your  Excellency  in  Council  to  pass  ordinances  on  the  subject,  but  that  the 
ordinance  in  question  is  satisfactory  to  the  profession,  and  that  it  is  desirable  to  have 
•same  confirmed,  so  that  the  annual  fee  due  30th  instant  may  be  collected.  Inasmuch, 
therefore,  as  this  ordinance  is  acceptable  to  the  local  authorities  and  the  profession  in 
the  Territory,  p.nd  as  the  undersigned  sees  no  good  reason  to  object  to  the  nature  of  its 
provisions,  he  recommends  that  the  ordinance  be  ratified  and  confirmed  and  receive 
effect  by  virtue  of  the  authority  vested  in  Your  Excellency  in  Council. 

1    i         ,  .!    .'  *        ,  .,r,.'-^     Humbly    submitted,  -  *  ;j>'s 

.       .      ....,.,        .     ;,.     .  C.    FITZPATRICK, 

'    •  '  •     •  .        .     '    i         '  »  Minister    of    Justice. 


r  '      .  (1 


'    (Approved  5  October,  190S.)       '  '    ■  «    «      ..:»-.,... 


Department  of  Ju8t;ce,  Ottawa,  14th  September,  1903. 
To  Ilis  Eicellency  the  Governor  General  in  Council:  "'"* ' 

The  undersigned  lias  had  under  consideration  the  following  ordinances  of  t/he 
Yukon  Territorial  Council,  passed  during  the  year  1901,  viz.:— 

Ordinance  No.  43,  intituled:  "An  Ordinance  empowering  the  Northern  Commer- 
cial Company  to  lay  and  maintain  pipes  for  conducting  steam  for  heating  purposes 
and  water  (water  to  be  used  for  fire  protection  purposes  only)  under,  along  and  over 
the  streets,  alleys,  highways  and  public  places  of  the  town  of  Dawson." 

Ordinance  No.  44,  intituled:  "An  Ordinance  respecting  commissioners  to  adrain- 
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Ordinance  No.  46,  intituled:  "An  Ordinance  to  incorporate  the  city  of  Daw-^mi." 
and 

Ordinance  No.  46.  intituled:  "An  Ordinance  to  amend  Ordinance  No.  31  of  litOl 
entitled:  'The  unincorporated  towns  Ordinance.'" 

The  nnderHifmcd  does  not  deem  it  necessary  to  comment  upon  these  ordinances, 
and  recommends  that  they  be  left  to  their  operation. 

Humbly    submitted, 
'  C.    FITZPATmCK, 

.'  Minister    of    Justice. 


li 


2  EDWARD  Vn,  1902  , 

(Approved  5  Octoher,  190S.) 
Department  of  Justice,  Ottawa,  14th  September,  1903. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  following  ordinances  of  the 
Yukon  Tei    forial  Council,  passed  during  the  year  1902,  viz.: — Nos.  1  to  32  inclusive 

The  undersigned  sees  no  reason  at  present  to  comment  upon  any  of  these  ordin- 
ances, except — 

No.  7,  entitled :  "  An  Ordinance  respecting  the  Importation  of  and  Traffic  in 
Intoxicating  Liquors." 

The  undersigned  is  not  satisfied  of  the  validity  of  this  Ordinance,  but  is  making 
inquiries,  and  will  submit  a  further  report  upon  it,  and 

No.  27,  entitled:    "An  Ordinance  respecting  Schools." 

This  Ordinance,  although  providing  (see  section  24)  for  the  establishment  of  a 
separate  school  at  the  instance  of  a  minority  of  the  ratepayers  of  any  school  district, 
whether  Protestant  or  Roman  Catholic,  does  not  apparently  make  all  the  provisions 
required  by  section  14  of  the  North-west  Territories  Act  which,  having  regard  to 
section  6  of  the  Yukon  Territory  Act,  as  enacted  by  2  Edward  VTI.,  chapter  34,  section 
9,  limits  the  authority  of  the  Commissioner  in  Council  to  make  Ordinances  respecting 
education.  No  representations  have,  however,  been  made  to  the  undersigned  against 
this  Ordinance,  and,  inasmuch  as  it  may  be  held  within  the  authority  of  the  Commis- 
sioner in  Council,  as  construed  with  the  Dominion  Acts  above  mentioned,  the  under- 
signed considers  that  this  Ordinance  may  be  left  to  such  operation  as  it  may  have. 

The  undersigned,  therefore,  does  not  at  present  recommend  that  any  of  these 
ordinances  be  disallowed,  and  he  recommends  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Commissioner  of  the  Yukon  Territory,  for  the  information  of 

his  government.  ?  ,  i 

Humbly  submitted, 

'■■■"'    "''■"'■■  C.  FITZPATRICK, 

'  '■      i''-  -■  ^-i'jiifr-^;  Minister  of  Justice. 


!» 


:  |.  -.  V' 


(Approved  23  March,  1901,.) 


Department  of  JkisTiCE,  Ottawa,  11th  March,  1904. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned,  referring  to  his  report  of  the  14th  September  last,  approved  by 
Your  Excellency  on  5th  October,  with  regard  to  the  Ordinances  of  the  Yukon  Terri- 
torial Council  passed  during  the  year  1902,  has  the  honour  to  report  that  he  has  further 
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considered  and  had  correspondence  with  the  Territorial  Government  with  regard  to 
Ordinance  No.  7,  of  1902,  intituled :  "  An  Ordinance  respecting  the  iniportati(jn  of 
and  traffic  in  intoxicating  liquors,"  and  he  is  of  the  opinion  that  this  ordinance  is  in 
excess  of  the  authority  conferred  upon  the  Territorial  Council  by  the  Yukon  Act  and 
its  amendments.  It  is  provided  by  62-63  Victoria,  chapter  11,  section  3,  that  no 
intoxicating  liquor  shall  be  imported  or  brought  into  the  territory,  except  by  permis- 
sion of  the  Governor  in  Council.  It  is  true  that  by  2  Edward  VII.,  chapter  34,  sec- 
tion 2,  the  Commissioner  in  Council  is  authorized,  subject  to  the  provisions  of  any 
ordinance  of  the  Governor  in  Council,  notwithstanding  anything  to  the  contrary  in 
any  Act  of  Parliament,  to  make  ordinances  for  the  control  and  sale  of  and  traffic  in 
intoxicating  liquor  in  the  Territory,  but  this  does  not,  in  the  opinion  of  the  under- 
signed, authorize  the  local  council  to  deal  with  the  matter  of  importation. 

The  undersigned,  therefore,  recommends  the  disallowance  of  this  ordinance  as 
ultra  vires  of  the  Territorial  Council,  and  he  recommends  that  a  copy  of  this  report, 
if  approved,  be  transmitted  to  the  Commissioner  of  the  Yukon  Territory,  for  the 
information  of  his  Government. 

,  Humbly  submitted, 

C.  FITZPATRICK, 

Minister  of  Justice. 
(Ordinance  No.  7  was  accordingly  disaHowed  on  the  2Srd  day  of  March,  IQOlf.) 


3  EDWARD  Vn,  1903 

•  (Approved  29  December,  190Jt.)  '         '         ' 

Department  of  Justice,  Ottawa,  4th  November,  1904. 
2'o  His  Excellency  the  Oovemor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Ordinances  of  the  Commissioner 
in  Council  of  the  Yukon  Territory  passed  during  the  year  1903,  and  is  of  the  opinion 
that  these  may  be  left  to  such  operation  as  they  may  have. 

The  undersigned  is  informed  that  Ordinance  No.  14,  intituled:  "An  Ordinance 
re  .pecting  liens  in  favour  of  Miners,"  has  been  held  ultra  vires  of  the  Commissioner  in 
Council  by  a  recent  judgment  of  Mr.  Justice  Craig,  of  the  Territorial  Court.  He  is 
further  informed  that  the  Minister  of  the  Interior  proposes  to  recommend  to  Your 
Excellency  the  confirmation  of  this  ordinance  as  being  within  the  authority  of  Your 
Excell'^ncy  in  Council  to  enact,  and,  therefore,  pending  further  action  he  does  not 
deem  it  necessary  to  consider  the  provisions  of  this  ordinance  or  recommend  its  dis- 
allowance. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  submitted 
to  the  Commissioner  of  the  Yukon  Territory  for  his  information. 


Humbly  submitted. 


C.  FITZPATRICK, 

Minister  of  Justice, 


\ 


1904-1913 


Reports  on  the  Ordinances  for  the  years  1904  to  1913  both  inclusive  for  the 
Yukon  Territory  approved  by  the  Governor  in  Council  contain  no  comments:  the 
Ordinances  are  left  to  such  operation  as  they  may  have. 


»      I, 
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(Approved  13  Angiist,  liUo) 
.  Department  of  Jistice,  Ottawa,  30  th  July,  1015. 

To  His  Royal  Iliahness  the  Governor  General  in  Council: 

The  undersigned  has  had  under  consideration  the  Ordinances  of  tiie  Yukon 
Territory,  passed  in  the  year,  1914,  and  received  hy  the  Sec;retary  of  State  for  Canada 
on  16th  June,  1914,  and  lie  is  of  opinion  that  these  Ordinances  may  i)e  left  to  such 
operation  as  they  may  have. 

There  are  some  provisions  in  Chapter  15  respecting  joint  stock  companies  which 
are  questionable,  or  probably  ultra  vires,  and  moreover  doubt  has  been  suggested  as  to 
the  authority  of  the  Council  to  confer  borrowing  powers  upon  the  City  of  Dawson. 
The  undersigned  does  not,  however,  for  these  reasons  reconmiend  disallowance. 

As  to  the  provisions  with  regard  to  companies,  litigation  is  now  pending  in  the 
Judicial  Committee,  which  it  is  hoped  will  result  in  clearing  up  the  questions  which 
remain  in  doubt  as  to  local  jurisdiction,  and  as  to  the  borrowing  powers  of  the  City 
of  Dawson,  the  undersigned  considers  that  these  cannot  be  questioned  without  at 
the  same  time  raising  doubts  as  to  the  powers  of  the  provinces  generally  to  authorize 
nmnicipalities  to  borrow  money,  and  the  exercise  of  such  powers  has  been  of  very  long 
standing. 

The  undersigned  considers  therefore  that  it  may  properly  be  left  to  the  court 
to  consider  any  such  objections  if  they  be  raised. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Commissioner  of  the  Yukon  Territory  for  his  information. 

Humbly  submitted, 

OHAS.  J.  DOHEKfTY, 

Minister    of   Justice. 
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:  1915-1920 

Reports  on  the  Ordinances  for  the  years  1915  to  1920  both  inclusive  for  the 
Yukon  Territory  approved  by  the  Governor  in  Council  contain  no  comments:  the 
Ordinances  are  left  to  such  operation  as  they  may  have. 
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Aliens— (Ont.)   5,  7,  8,  97;   (N.S.)   288,  298;   (Man.)   518;   (B.C.)   530-533,  535,  537-549,  551.  556, 
558-566,  567,  568-591,  595-601,  621,  628,  630,  63;i-l)38,  640,  643,  045-648,  657,  604,   690,  694. 

Appeals — to   (a)   Suprame  Court  of  Canada — 5,  52,   97. 
(b)   Exchequer  Court  of  Canada — 07. 

Administration  of.  Justice,  see  Courts,  provincial. 


Bankruptcy  and  insolvency — 226,  409. 

Banks  and  Barking— (Que.)    239,   240,   252.   253,   255,    256,   257-2R1,   262,   2«-);    (X.B)    432, 

(Man.)    466,  510,  510;    (B.C.)   092,   697;    (Sask.)    787,   788;    (Alta.)    798-802. 
B.N.A.  Acts,  amendments  to  ratify  provincial  legisla*ion — 699-703. 


436; 


774,    777,    779,    783, 


508, 
785; 


Canada,  u.se  of  name  by  i>ri)vlncial  companies — 257,  258,   429,  430. 

Census  and  Statistics — 790,  808. 

Charter^   '   Accountants,   institutes.     Sec  Imperial   interests.  . 

Comity  of  Nations — 688. 

Companies  Provincial,  powers  territorially  limited — (Ont.)    60.   61.   73,   78.   79,   80;    (Que.)    228, 

242,    243,    247-251,    252,    253,    254,    255,    257,    258,    261,    262.    263.    264;     (N.S.)     274,    275, 

289,    290.    319.    335.    330,    341,    340,    347.    353.    361.    362;     (N.B.)     412,    413,    414-416,    427, 

429,    430,    436;     (Man.)     450-400,    473,    474,    480,    489,    490-493,    501,    503,    505,    507, 

511.    513-515,    517,    519;    (B.C.)    680,    688,    094,    097;    (P.E.I.) 

(Alta.;    792.   794. 
Concurrent  jurisdiction,  see  Dominion  interest.s. 
Confiscation  Ti'ithout  compensation,  see  Prejudicial  effect. 
Conflicting  legislation,  see  Dominion  interests. 
Contracts,  private  legislative  Interference,  see  Prejudlcal  effect. 
Constitution    of   province   amendment — (Ont.)    97,    200-202;     (N.S.)    272-273; 

522;    (Sask.)    788;    (Alta.)    806.  , 

Copyripht — 3,400. 
Corporations,  see  Companies. 

Courts,  iirovini'liil— (Que.)   268,  269;   (N.S.)   290-294;    (N.B.)    409;    (B.C.)    656,  601,  679. 
Criminal  law-    (Ont.)   68,  97,  103;   (Que.)   215,  217.  253;    (N.S.)   290,  295,  334,  335,  360;    (N.B.) 

396,   397,    400,    401,   411,    414,   428;    (Man.)    517,    522-527;    (B.C.)    528.    530,    533,    536,    549, 

679,  687,  690;    (P.E.I.)   769. 


(Man.)     474-479, 


Declaratory  legislation,  see  Retrospective. 

Dominion  interests — (Ont.)  31,  39-44,  80-83,  86-91,  130-103,  184-200;  (Que.)  227,  253,  250 
(N.B.)  434,  435;  (Man.)  450-400,  462-472,  491-494;  (B.C.)  639,  695,  698,  704-713 
(I'.E.I.)  762-764.  767;  (Sask.)  778;  (Alta)  796,  797-798,  805,  800;  (N.W.T.)  815 
(Vukon)    836. 


Education— 115-136,    164. 

Escheats — 90S. 

ESxchaquer  Court  of  Canada,  see  Appeals. 

Extra— Provincial   Companies— (Ont.)    13,   15-20,    23-27,    39-44.    69-72.    99-102;    (Que.)    263-204; 

(N.S.)    363;    (Man.)    436.    509;    (B.C.)    534.    591,    594,    601.    625,    067,    675,    678,    693,    094, 

096;    (Sask.)    789;    (Alta.)    806;    (N.W.T.)    816-826,   827. 
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Fisheries— (Ont.)    5,    7,    1;:-15,    44-47,   49,   50,   85,    136-103;    (Que.)    252;    (N.S.)    273,    303,   365, 
369-387;    (N.B.)    400,  427,   434,   435;    (B.C.)    019;    (P.E.I.)    705.   771-773. 


Harbours  public— 264.  303-310,  303,  365,  360,  420,  427,  619.  771-773. 
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Immi?ration.     See  Aliens. 

Imperial    interests— (Ont.)    31.    86-92,    98.    99;    (Que.)    310-31S.    327-330,    363-365;    (N.B.)    434. 

435;    (B.C.)    682-687;    (Sask.)    780-782;    (Alta.)    802-804,    809-812. 
Imperial  legislation   to  ratify  iirovincial   legislation— 699-703. 
Indians  and  lands  reserved  for   Indians— 369-387,   391,   680,   724. 

Initiation  or  Approval  of  legislation  by  the  electors.     See  Con?titution  of  Province  amendment. 
Interest— 322-326,  327-333. 
Irreparable  in.lustice,  see  Prejudicial  effect. 
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Judges— 270-272,    65G,    661,    679. 

Judicial   aecisions,   legislation   contrary   to- 


-164-174,    605-618,    704,    713-719. 
I. 


Licenses  for  local  revenue — 388,   389. 

Lieutenant  Governor — See  Constitution  amendment. 


Marine  hospitals — 113. 
Marriage  and  Divorce — 83,  401, 
Militia  and  Defence— 68. 


409,  410. 


Naturalization — See  Aliens. 

Navigation   and    Shipping— (Ont.)    68,    73,    113.    13«-li;3  ;    (Que.)     216,    217;     (N.S.) 
298,   299.   310-318,   360;    (N.B.)    396,  397,   416-426,   427,   434,   435;    (X.W.T.)    814. 
Oppressive  legislation — See  Prejudicial  effect. 


273,    288, 


-51,    52,    203-214 


225,   27G-2S8,   605-618,   798-802. 


Private  rights  and  Interests — See  Prejudicial  effect. 

Procedure  In  civil  matters — See  Courts  provincial.  .    . 

Public  debt   and  property — 414,    415. 

Public  interest — See  Prejudicial  effect. 

R 

Rallwavs— (Ont.)    6,   72,   86;    (Que.)    252,   254;    (N.S.)    2S8.   289;    (N.B.)    411;    (Man.)    4.-.0-460, 

473,  489;    (B.r^)    528,  597,  618,  687,  090,  693;    (Sask.)    778,   783,  792;    (Alta.)    795. 
Retrospective   legislation— 51-57,    220-225,   276-288,   391-393,    605-618,    836,    837-840. 
Revenue  for  provincial  purposes — See  Taxation. 
Riparian  rights — See  Rivers  and  Streams. 
Rivers  and  streams,  title  in  beds — 5,  6,  103-11: 

S 
Sub   judice— Sec   Pending    iltigiition. 

Succession  duties— 91,   92,   362,   363,   395,   396,   398,    399,    509,   511, 
Supreme  Court  of  Canada — See  Appeals. 
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Taxation  direct,— indirect— (Ont.)  20-22,  27-39,  47-49,  50,  51,  103,  163,  184-200;  (Que.)  240, 
241,  246,  252;  (N.B.)  431,  432;  (B.C.)  624,  663,  665,  668,  673,  675,  676,  67S,  695; 
(Alia.)    798-802. 

Taxation  r'  Dominion  lands — 31"-321.  » 

Trade  and  Commerce— (Ont.)  6,  7.  9,  68,  79;  (Que.)  228-240:  (N.B.)  402.  403.  404-40,*!,  431. 
432;    (B.C.)    508.   640,  663.  665,  668,   673,   675,   678,   696;    (P.E.I.)    762-765,   766,   767,   776. 

Transportation  companies  (other  than  railways)- 60,  288,  289,  295-298,  429,  435,  537,  555,  770. 


(Jnjust  legislation — See  Prejudicial  effect. 
Vested  rights — See  Prejudicial  effect. 


U 


V 


w 


Works  declared  for  the  general  advantage  of  Canada — 33-86.  605-618. 
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Alien    Labour  Act,    1897    (B.C.    1897    Bill    40    [reserved]) 530-533,  535,636 

Aliens,  property  and  civil  rights  of.  Act  to  amend  Chapter  86  of  the  Revised  Statutes 

(N.S.  1899  c.  16) 298 

Aliens,  rights  of  In  relation  to  Real  Property,  Act  respecting  (Ont.  1910  c.  49)..    ..  97 
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(N.B.  1909  c.  79) 429,430 
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Separate  Schools. 
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British  Columbia  Fisheries  Act,  1901,  Act  to  amend   (B.C.  1902  c.  26) 638 
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(B.C.   1907  c.   20) 690 
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Canadian  Tungsten  Mines,  Limited,  Act  to  amend  Chap.   113  Acts  of  1911   entitled 

an  Act  to  Incorporate    (N.S.   1914  cc.  182,   183) 369-387 
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c.  126) 298,299 
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c.  12) 73-78 
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(B.C.    1905    c.    35) 664,676 

Coatlcook  Electric  Light  and   Power  Company    (Que.   1897   c.   79) 217 

Cobalt  Lake  and   Kerr  Lake,   Act   respecting   (Ont.    1907   c.   15) 80-  83 

Code  of  Civil   Procedure  Article  599,  Act  to  amend    (Que.   1904,  bill   146) 227 

Code   of   Civil    Procedure    of    the    Province    of    Quebec,    Act    respecting    (Que.    1897 

c.  48) 216,218 

Colonial  Trust  Company  Ltd.,  Act  In  relation  to    (B.C.   1913  c.  86) 697 

Commercial  travellers,  licensing.  Act  for  (B.C.  1905  c.  10)    ..663,  665,  668,  673,  675,  676,678 

Companies  Act   1897,   Act   to   revise  and  con.solidate    (B.C.    1910  c.   7) C93 

Companies  Act  1897,   Apt   to  amend    (B.C.    1901   c.   10) 625,  630,632 

(B.C.    1905    c.    11) 667,  675,678 

Consolidation  of   Statutes,   Act   to  provide  for   (Ont.   1897   c.   3) 4,      5 

Consolidated   Municipal   Act,   1903    (Ont.    1903  c.   19) 68 

Constitution  Act,   Act   to  amend    (B.C.    1899  c.    16) 566 

(,\)ntro verted   Elections   Act,   Quebec,   Act   to  amend    (Que.    1901    c.   7) 220-225 

r;o-operative  Associations,  Act  respecting    (B.C.   1896  c.   10) 528 

Corporations,  certain  railway  and  other.   Act   respecting   (Ont.   1907   c.    37) 83-  85 

Corporations   incorporated   out   of   Manitoba,    Act   resiiecting    (Man.    1897    c.    2)..     ..  450-460 

Coulonge  and  Crow  River  Boom  Company,  Ltd.    (Que.  1896  c.   74) 216 

County  Courts  Act,  Act  amending   (Man.   1904  c.   7) 488,489 

County  Courts,  Act  to  consolidate  and  amend  the  law  relating  to   (N.B.  1897  c.  28)  400,401 

Court  Stenographers,  Ordinance  respecting   (Yukon  1901  c.  26) 841-844 

Courts  District  establishment  of.  Act  to  provide  for   (N.B.   1901  c.  36) 409 

Courts  of  civil  Jurisdiction  and   the  procedure   in   certain   cases.   Act   respecting   the 

organization  and  competence  of  (Que.  1920  c.  79) 268,269 
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Dalhousle,  town  of,  Act  to  Incorporate   (N.B.  1903  c.  73) 411 
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Debtors  absconding  and  concealed  and  absent.  Act  to  consolidate  and  amend  Chap.  ' 
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Department  of  Public  Works,   Ordinance   rcHpecting    (N.W.T.    1897   c.    17) 814 

Direct  tax  on  traders.  An  Act  to  improve,  amending  Act    (P.E.I.    1899  c.   20)..    ..  765 
Division    of    Ihe    province    Into    counties,    towns    and    parishes.    Act    to    provide    for 

(N.B.   1896  c.   8) 398 

Divorce  and  Matrimonial  Causes,  Coi.rt  of.  Act  re  Chap.  50  C.S.    (N.B.   1901  c.   27)  409,410 

Dolly  Varden  Mines  Railway  Act,  Act  to  iiniend   (B.C.  1919  c.  22) 720-756 

Dominion    Atlantic    Hallway,    North    Mountain    Division    (N.S.    1909    c.    136) 361 
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Dominion   Pernument  Loan  Company,  Act  respecting   (Man.   1903  c.  53) 480 

Dominion  Trust  Company,  Act  respecting  (B.C.  1913  c.  8? > 697 

Dominion  Trust  Company,  Act  respecting  (Man.  1913  c.  l''C) 619 
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band   and   wife    (N.B.    1897   e.    29) 401 
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Female  labour,  employment  in  certain  capacities.  Act  (o  prevent    (Man.   1913  c.   19)  518 
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